Utah Working Interdisciplinary Network of Guardianship Stakeholders (WINGS)
Thursday, October 17, 2024, 12:00 pm | 2 hours |

AGENDA

Topic Presenter Materials
12:00 Meeting begins

e Housekeeping, minutes Judge Kelly e  WINGS Minutes (August 2024 — draft)
e Welcome guests and new members

e Guest presentation: Community Nathanael Player, = e Memo to WINGS — Community Voice in
Voices Self Help Center Administration of the Courts
e Community Voices Presentation Slides

12:30 WINGS Topics

e URCPRule 26.4 Judge Kelly e URCP 26.4 (Redline — Out for Comment)
e Brown bag training — November Judge Kelly e Brown Bag Training Suggestions
Andrew Riggle (Stakeholders)

e Stakeholder agency overviews - OPG Wendy Naylor

1:30 Updates

e URCP 87 e Proposed Draft 75-5-303 to Rep. Abbott
e GSP funding proposal Keri Sargent
e Utah Code 75-5-303 Shonna Thomas

e Other legislation:
o Supported Decision-Making Andrew Riggle
o Recodification — removal of Brant Christiansen
“functional limitations”

1:45 Other Business

e December 2024 & June 2025 Shonna Thomas
meeting dates

e Criminal background disclosure
(defer to next meeting if needed)

2:00 Meeting adjourned

Next meeting: December 19, 2024 (via WebEx)

Committee Site - https://www.utcourts.gov/utc/wings/
Public Site - https://www.utcourts.gov/gramp/wings/
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Utah Supreme Court Septembel’ 6th7 2024 State Court Administrator
Chair, Utah Judicial Council Neira Siaperas

Deputy Court Administrator

MEMORANDUM
TO: Working Interdisciplinary Network of Guardianship Stakeholders (WINGS)
Committee
FROM: Katsi Pefia and Nathanael Player, on behalf of the Self-Help Center (SHC)
RE: Community Voice in Administration of the Courts

The Judicial Council has demonstrated commendable leadership as it confronts the access
to justice crisis. Decisions to establish a Committee on Resources for Self-Represented Parties,
fund the Self-Help Center, formalize and fund forms creation, prioritize outreach, and develop
MyCase are all laudable. These efforts really do make our courts more open, fair, and efficient. It
is no wonder that Utah’s judiciary is, deservedly, described by access to justice scholars as the
most forward-looking in the nation. Our courts have come very far. At the same time, the chasm
between the assumption that people coming to court have lawyers and the reality that the
majority of litigants do not, still leaves us far from addressing the challenges faced by our courts
and court users. We suggest that meaningfully addressing these challenges — borne most
profoundly by the overwhelming number of self-represented litigants (SRLs)' — means working
in partnership with the communities who serve these SRLs and adding their voices to court
administration. Specifically, adding their voices to relevant Council committees.

This memo discusses this issue by first articulating how our courts are built on the
assumption that parties have representation. Next we explain that most parties are SRLs, who
SRLs are, and their impact on the courts. Then we consider how community voice can help
courts address these impacts and propose a path forward.

Courts are Built on the Assumption that Parties Have Lawyers.

! This memo eschews the term “unrepresented.” Given that there are so many people in the courts who are
representing themselves, it makes no sense to describe these people in the negative. “Unrepresented” suggests that
something is missing or lacking, while “self-represented” is merely descriptive. The Council has already chosen
“self-represented,” as our official term. See CJA 3-115 (naming the standing committee on these issues the

“Committee on Resources for Self-Represented Parties™).
The mission of the Utah judiciary is to provide an open, fair,
efficient, and independent system for the advancement of justice under the law.

450 South State Street / P.O. Box 140241 / Salt Lake City, Utah 84114-0241 / 801-578-3800/ Fax: 801-578-3843



Hopefully the assertion that courts assume litigants have counsel is not controversial. It’s
not novel. Lawyers have historically been involved in almost all court cases. Lawyer
perspectives are heard and centered in court administration. This makes sense and is important to
administration as lawyers can help us with system reform.

Quantifiable court data does not appear to be accessible earlier than about 50 years ago
but we know that in the 1970s, SRLs “were an anomaly....”> The National Center for State
Courts reported in 1992 that in state courts of general jurisdiction, both plaintiffs and defendants
were represented in 95% of cases.’ Utah’s judiciary underwent a restructuring between the 1970s
and early 1990s* when these numbers were still at play.

Heavy lawyer involvement has meant that the voices of lawyers have been heard at the
highest — and nearly all — levels of court administration. The Judicial Council has included a
member of the Bar since at least 1973.° In addition to all Supreme Court Committees, lawyers
have important roles in Council Committees.® This includes committees discussing almost every
aspect of court administration: alternative dispute resolution, facility planning, family law and
children, forms, guardians ad litem, judicial education, judicial fairness and accountability,
judicial outreach, language access, resources for self-represented parties, and guardianship.’

Asking for lawyers to help with decisions regarding court administration makes sense
because they help with system reform. Professor Zachary Clopton surveyed all 50 state advisory
committees on civil rules and notes that lawyers are a “natural check on judicial rulemakers'
interest in aggrandizing judges’ authority to the detriment of parties’ interests or other values.”®
He posits that greater diversity of perspectives in state court advisory committees (as contrasted
with the federal rules advisory committee) leads to a better ability to solve complex problems.’
This makes sense for any aspect of court administration. Lawyers are regular and consistent
players in the legal system and bring a different perspective than judges. Over time, they see
where and how extant rules and processes fall short, providing helpful suggestions as to how
those shortcomings may be addressed. Scholars describe this non-client-specific advocacy as an
important aspect of how the law evolves.'” This kind of help can only come from outsiders —
clerical staff, court administrators, and judges only know what they see and experience; they do

2 Jessica K. Steinberg, Demand Side Reform in the Poor People’s Court, 47 Conn. L. Rev. 741, 751 (2016).
Available at:
https://scholarship.law.gwu.edu/cgi/viewcontent.cgi?referer = &httpsredir = 1 &article =2383&context=faculty pu
blications (hereafter Demand Side Reform).

3 Paula Hannaford-Agor, Scott Graves & Shelley Spacek Miller, Nat’l Ctr for State Cts, The Landscape of
Civil Litigation in State Courts (2015), p. 31. Available at:
https://papers.ssrn.com/sol3/papers.cfm?abstract_id =2700745.

* The current judicial article of Utah’s constitution was ratified in 1984. For a more complete history and
discussion see Cheryll L. May, Utah Judicial Council History: 1973 - 1997, p. 2 (March 1998). Available at:
https://www.utcourts. gov/content/dam/knowcts/adm/docs/Judicial Council History-1973-1997.pdf.

>Id. at 51.

6 See Utah State Courts, Governing Boards and Committees,
https://www utcourts.gov/en/about/administration/committees.html (last visited Dec. 3, 2023).

Id.

8 Zachary D. Clopton, Making State Civil Procedure, 104 Cornell L. Rev. 1, 20-21, and 38 (2019).
Available at: https://scholarship.law.cornell.edu/clr/vol104/iss1/3.

° Id. at 40.

10 See Colleen F. Shanahan, Anna E. Carpenter & Alyx Mark, Can a Little Representation Be a Dangerous
Thing, 67 Hastings L. J. 1367, 1373-1374 (2016) (detailing how lawyers engage in various forms of system
reform including appellate advocacy and pushing for ule changes). Available at:

https://scholarship.law.columbia.edu/faculty scholarship/2340 (hereafter A Dangerous Thing).
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not engage with the legal system as a user everyday. Our legal system needs this user-based
perspective to function effectively.

Most Parties Do Not Have Lawyers — SRLs Are the Majority.

While our system has been built on the assumption that parties have lawyers, and this has
traditionally been the case, it is no longer true. The overwhelming majority of cases in district
court involve at least one SRL. In fact, SRLs are the majority in district and justice courts, and in
a number of case types in juvenile court. SRLs are mostly low-income individuals and come
from historically marginalized groups. They struggle to navigate our legal system. At the same
time, our system struggles to adapt because SRLs are not engaged in system reform.

In district court, about 90% of civil cases
involve at least one SRL." In justice courts, 58% Civil District Court, FY 2023
of cases involve at least one SRL, this number
excludes traffic and parking citations.'> While it
may be tempting to disregard the justice court
data because it includes small claims, when
focusing on “other misdemeanor” cases — the
most common type in justice courts outside of
traffic and parking matters — 49.5% of
defendants are SRLs. Even in juvenile court,
many common case types involve high numbers
of SRLs: child protective orders (80%),
emancipation (90%), and expungement (94%).

SRLs are mostly low-income.
The SHC receives over 20,000 inquiries W No parties self-represented
per year."® Last month, 40% of our inquiries i Atleastone party selfrepresented
were via telephone, 32% were via email, 29% Justice Court, CY 2022
were via text, and the rest were through
miscellaneous channels. Most people contacting
the SHC are SRLs. About 50% of all SHC
inquiries are related to family law or protective
orders/stalking injunctions. The rest cover a
broad range of issues.'* Of the inquiries that we
track where a patron is from, about 26% are
from the Third Judicial District, 11% are from
the Fourth Judicial District, 7% are from the
Second Judicial District, and the rest are from
the other districts. Ninety-six percent of our
inquiries were in English.

B No parties self-represented
M At least one party self-represented

" District court data is based on fiscal year 2023 numbers. This number excludes judgments and
traffic/parking cases.

12 Justice court data is based on calendar year 2022.

13 The SHC tracks data for each inquiry we receive. Data is on file with the SHC.

4 While debt collection, eviction, and family law receive the most focus regarding SRLs, court data shows
that there are large numbers in cases involving contracts, guardianship, name changes, and probate matters.
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The SHC does not ask for detailed demographic data from our patrons. What we know
based on national data is that most SRLs are “low-income and, in many cases... members of
historically marginalized groups.”"” Problems related to generational poverty and issues tied to
“underlying social problems, including substance use, domestic violence, and mental illness™ are
also factors driving SRLs to the courts.'® Generational poverty is different from situational
poverty; generational poverty raises “different issues and problems that the justice system must
embrace and address... this can include the inability to follow directions and extreme
disorganization.”"’

SRLs struggle to navigate our legal system.

SRLs struggle to navigate our legal system. They “face challenges at every step” finding
things such as motion practice “nearly impossible.”'® In 2019, the National Association for Court
Management published a “Plain Language Guide, How to Incorporate Plain Language into Court
Forms, Websites and Other Materials.”'” They recommend reducing the reading level, noting that
over 40% of Americans read at a “basic” or “below basic” proficiency level, and “that stress can
reduce a person’s ability to understand, process, and act on written information.”*° Court rules,
processes, and notices are often not written at a basic level. While the SHC works diligently to
deliver materials in accessible formats, we consistently observe that people are overwhelmed and
confused by the court process. And although the Supreme Court has expressed a preference for
matters to be resolved on the merits, and not technicalities,?' court data shows that many cases
are resolved by default, as this chart of select case types shows.

Defaults & Dismissals of Select Disposed Cases
Dispositions between Jan 1, 2022, and Dec 31, 2022

GIETEE  Default % ‘
Certificat Default
e

Adoption 931 | | 0% |
Civil Stalking 1,099 | 0 | 0% |
Conservatorship 138 | 0 | 0% |
Contracts 2,473 | 893 | 36% |
Custody and Support 1,264 | 42 | 3% |
Debt Collection 48809 | 34224 | 70% |

!5 Demand Side Reform 754.

16 Dina E. Fein, Access to Justice: A Call for Progress, 39 W. New Eng. L. Rev. 211, 212 (2017).

7 Hon. Richard R. Buery, Jr., The Challenge of Economic Inequality, Impact: Collected Essays on the
Threat of Economic Inequality, 13 - 14 (2015). Available at:
https://digitalcommons.nyls.edu/cgi/viewcontent.cgi?article = 1004&context =racial_justice_project (last visited
Dec. 3, 2023).

'8 Demand Side Reform 744. See also Russell Engler, And Justice for All—Including the Unrepresented
Poor: Revisiting the Roles of the Judges, Mediators, and Clerks, 67 Fordham L. Rev. 1987, 1988 (1999)
(detailing the numerous hurdles SRLs must overcome in litigation). Available at:
https://ir.lawnet.fordham.edu/flr/vol67/iss5/14

19 Available at: https://na org/resource
2023).

2 NACM Plain Language Guide, 2019, page 17.

2 See e.g., Gillman v. Gillman, 2021 UT 33 (2021).

e/ (last visited Dec. 3,
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Divorce/Annulment 12,287 | 1025 | 8% |
Estate Personal Rep 3,204 | 0 | 0% |
Eviction 5,474 | 1,322 | 24% |
Paternity 659 | 12 | 2% |
Protective Orders 4,764 | 0 | 0% |

Struggles for SRLs are not unique to our court system. Scholars looking at legal
processes from the SRL perspective describe the system as “complex and often
counterintuitive.”” SRLs do not file motions or briefs but talk “to the clerk and then the judge
about their problems.”” SRLs are “not equipped to shape their lives into the form of the law and
structure their problems as a counter-argument to the opposing party.”**

We struggle to adapt because the majority of our court users are not engaged in system reform.
In the context of large numbers of SRLs, state courts are described as being
“overwhelmed.”* Litigation involving SRLs can lead to a breakdown in adversary procedure.”
That cases can continue in an adversary process is “fiction.”” Although we need help, unlike 30
years ago when lawyers were involved in almost every case, there is not the same kind of system
reform happening now. Observations from the SHC support this theory. We observe SRLs
struggling with basics like choosing the right forms, filing, service and getting stuck after
mediation; unfortunately few in the court system appear to fully understand the nature of these
difficulties. These problems lead to more inquiries than the SHC can respond to, frustrated
clerical staff, and judges being asked to explain complex concepts, take time to do so, balance
neutrality, and get through busy dockets.”® This is not just bad for courts and bad for SRLs, it is
bad for broader concepts like basic fairness. In “Can a Little Representation Be a Dangerous
Thing?” professors Carpenter, Marx, and Shanahan explain how law reform efforts do not
happen when most people do not receive full legal representation.”” They explain that, in a world
where only the affluent can afford counsel, only the affluent and the well-resourced benefit from
system reform.*® They assert that “it plainly contradicts the principles of equality and fairness
that underlie our justice system if the law evolves in response to some individuals’ experiences
and not others...” and that “the absence of system-focused challenges means that less-resourced
clients do not have the benefit of focused law reform.”' This dynamic arguably plays out in Utah
where most civil cases involve SRLs, yet their perspective is not represented when changes are

22 Demand Side Reform, 754.

2 Colleen F. Shanahan, Alyx Mark, Jessica K. Steinberg & Anna E. Carpenter, COVID, Crisis, and Courts,
99 Tex. L. Rev. Online 10, 13 (2020). Available at:
https://scholarship.law.columbia.edu/cgi/viewcontent.cgi?article =3678&context = faculty_scholarship.

*1d.

®d. at 12.

% Jessica K. Steinberg,Adversary Breakdown and Judicial Role Confusion in “Small Case” Civil Justice,
2016 BYU L. Rev.899 (2016). Available at: https://digitalcommons.law.byu.edu/lawreview/vol2016/iss3/6.

27 Id. at 926.

28 The difficulties facing judges are discussed in detail in Judges in Lawyerless Courts, 110 Geo. L. J. 509
(2022) by Anna E Carpenter Colleen F Shanahan J esswa K Stelnberg & Alyx Mark. Available at:

®A Dangerous Th1ng
30 A Dangerous Thing, 1376-1376.
311d. at 1376.
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considered with regard to almost any aspect of how courts operate.*? This phenomenon arguably
exacerbates problems in cases where there is a great deal of asymmetrical representation, such as
debt collection and eviction cases, because system reform will keep happening to the benefit of
those with counsel and to the detriment of those without, making court processes increasingly
more difficult and confusing.®

Adding Community Voice in Court Administration Can Improve Our Response to the
Access to Justice Crisis.

We offer that helpers, with their everyday insight into the challenges SRLs face, can
provide a meaningful supplement to the role lawyers played 30 years ago. To paraphrase Albert
Einstein, we cannot solve our problems with the same way of thinking that created them.
Fortunately, there is a new way of thinking about these problems - human-centered design, which
provides a framework for designing solutions to problems in partnership with communities.**
The approach “begins with the premise that the people who confront problems are the one who
hold the key to answering them.* In almost all aspects of court administration, we have not
centered the perspectives of SRLs and those who support them - helpers. Helpers often operate
behind the scenes, providing help, guidance, legal information, and occasionally advice to many
SRLs. They include community-based organizations, social services agencies (such as libraries,
homeless shelters/resource centers, community action agencies, senior centers, and independent
non-profits), and legal clinics (like Timpanogos Legal Center, Utah Legal Services, the Legal
Aid Society of Salt Lake City, the Utah Bar’s Access to Justice office, S. J. Quinney College of
Law’s Pro Bono Initiative, and J. Reuben Clark Law School’s Community Legal Clinic). Helpers
can bring powerful perspectives to reform efforts. They regularly see SRLs coming to them for
help when they are confused or defeated by legal processes. They can help identify problematic
rules and suggest revisions that would make the courts more open, fair, and efficient. This role is
largely the same as the role lawyers played 30 years ago. The perspectives of helpers are vital to
understanding the access to justice crisis and implementing reforms that help both SRLs and the
courts.

This makes sense recalling the role lawyers have traditionally played. Indeed, if diversity
is helpful in making better decisions, then inviting SRLs and helpers to participate in discussions
regarding court administration should lead to better decisions. For example, we know that almost
all plaintiffs in debt collection cases have counsel, but almost all defendants do not. Different
perspectives in this context could help to more meaningfully understand issues in this context
and achieve better outcomes. Similar to the practitioner check on judges, SRL and helper

32 The Supreme Court added two non-lawyer seats on the Advisory Committee on the Rules of Civil
Procedure last year.

33 Consider the evolution of the 10-day summons. Based on a review of the Civil Rules Advisory Committee
minutes, the document has grown more confusing over time. A proposal to disallow its use in 1994 failed.
Instead, the rule was modified to require that it list an exhortation to call the court at least 14 days after service.
This means that this bewildering document, which used to include two different days - 10 and 21 - was
considered confusing and disallowing its use was seriously discussed. Instead, a third number of days was added
to the language required on the document. The 10-day summons is used extensively in debt collection cases and is
perhaps part of the reason the rate of default is so high in these cases. While it might be tempting to suggest that
this is a problem for the Supreme Court, the collection bar has a number of reasons for wanting to use this
document, which implicate fee collection and thus court administration, requiring help from the Council if there is
to be reform.

3% Quintanilla, Victor D., Human-Centered Civil Justice Design, 121 Penn. St. L. Rev 745, 756 (2017).

¥1d.
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participation could “check” lawyers and their proclivity for complication. The more complicated
court processes are, the more challenging they become to anyone who does not have legal
training.*® Complication disincentivizes self-representation, but more than that,complexity can
lead to SRLs becoming lost in procedural subtleties or losing on technicalities. Bringing these
voices to the table can help to ensure that court administration evolves in ways that serve
everyone, not just those who can afford to hire counsel. To be clear, the recommendation is not to
remove lawyers’ voices from committees, but to balance their perspective with that of others
who can bring important perspectives that lawyers do not see.

We propose adding community members to all Council committees where the needs of
SRLs are likely to be important, but perhaps not considered. Community partners have expressed
interest in this kind of partnership. At the same time, this form of engagement is new and many
community agencies are already overburdened. We propose slowly adding a few members to
committees at a time to help build and sustain trust-based relationships and effective outcomes.

Conclusion

The fundamental assumption that courts are built around is no longer true. We cannot rely
on lawyers to help us understand how our system needs to change. Because the ground has
shifted so dramatically from underneath us, continuing to work to restructure our legal system to
accommodate the reality that SRLs are the majority is becoming increasingly important.
Restructuring the system by consistently and regularly engaging with our court users and the
people who help them can help us succeed.

3% Demand Side Reform, 795, note 305 (noting “complicated pleadings chock full of legal jargon...” have
“the effect of overwhelming” an SRL).
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Increasing Community
Voice in Judicial
Administration

Self-Help Center and the Office of Fairness and Accountability

Endorsed by the:
e Judicial Council
e Management Committee
e Policy, Planning, and Technology Committee

Self-Represented
Litigants are the
Majority
of Our Court Users
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Civil Cases in District Court, Calendar Year 2022

g

m One or both parties are self-represented = Both parties have counsel

3
Other Misdemeanor Cases in Justice Court,
Calendar Year 2022 \
m One party self-represented = No party self-represented
4
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For self-represented litigants,
navigating the legal system is like
trying to get through a maze

Voices of Self-Represented
Litigants are Typically Neither
Heard nor Considered

in Court Administration
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* ADR Committee
e Uniform Fine

* Ethics Advisory

* Family Law and Children
* Judicial Branch Education
* Court Facility Planning

* Judicial Outreach

* Resources for Self-Reps

* Language Access

* Guardian Ad Litem

* Model Civil Jury Instructions

* Model Criminal Jury Instructions
* Pretrial Release and Supervision
* Court Forms

e Judicial Fairness and
Accountability

* Working Interdisciplinary Network
of Guardianship Stakeholders
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Could a self-rep perspective be helpful on
these committees?

* ADR Commiittee e Guardian Ad Litem

* Uniform Fine  Model Civil Jury Instructions

* Ethics Advisory * Model Criminal Jury Instructions

* Family Law and Children * Pretrial Release and Supervision

* Judicial Branch Education . court Forms

* Court Facility Planning » Judicial Fairness and

* Judicial Outreach Accountability

* Resources for Self-Reps * Working Interdisciplinary
Network of Guardianship

* Language Access
Stakeholders

9
Committees with lawyers '
"
* ADR Committee * Guardian Ad Litem
* Uniform Fine  Model Civil Jury Instructions
* Ethics Advisory  Model Criminal Jury Instructions
* Family Law and Children * Pretrial Release and Supervision
* Judicial Branch Education = Court Forms
* Court Facility Planning » Judicial Fairness and
* Judicial Outreach Accountability
* Resources for Self-Reps * Working Interdisciplinary
« Language Access Network of Guardianship
Stakeholders
10
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Committees where self-reps are invited

* ADR Committee e Guardian Ad Litem
e Uniform Fine

* Model Civil Jury Instructions

* Ethics Advisory  Model Criminal Jury Instructions

* Family Law and Children

* Pretrial Release and Supervision

* Judicial Branch Education . court Forms

* Court Facility Planning * Judicial Fairness and
* Judicial Outreach Accountability
* Resources for Self-Reps * Working Interdisciplinary

Network of Guardianship
Stakeholders

* Language Access

11

Courts
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Attorneys Self-Represented
Litigants
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How can we work with
self-represented
litigants?

13

Self-Represented
Litigants versus
Helpers

14
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URCP Rule 026.4 AMEND Draft: 10.09.2024

Rule 26.4. Provisions governing disclosure and discovery in contested proceedings under

Titles 75, 75A. or 75B of the Utah Code.
Effective: 1/1/2020

(a) Scope. This rule applies to all contested actions arising under Titles 75, 75A. or 75B of the
Utah Code.

(b) Definition. A probate dispute is a contested action arising under Titles 75, 75A. or 75B of the
Utah Code.

(c) Designation of parties, objections, initial disclosures, and discovery.

te)(1) Designation of Parties. For purposes of Rule 26, the plaintiff in probate proceedings is
presumed to be the petitioner in the matter, and the defendant is presumed to be any party who
has made an objection. Once a probate dispute arises, and based on the facts and circumstances
of the case, the court may designate an interested person as plaintiff, defendant, or non-party
for purposes of discovery. Only an interested person who has appeared on the record will be

treated as a party for purposes of discovery.
£€)(2) Objection to the petition.

e}2)(A) Any oral objection made at a hearing on the petition must then be put into writing
and filed with the court within seven? days, unless the written objection has been
previously filed with the court. The court may for good cause, including in order to
accommodate a person with a disability, waive the requirement of a writing and document

the objection in the court record.

H2}(B) A written objection must set forth the grounds for the objection and any
supporting authority, must be filed with the court, and must be mailed to the parties named
in the petition and any “interested persons,” as that term is defined in Utah Code section§

75-1-201, unless the written objection has been previously filed with the court.

H2)(C) If the petitioner and objecting party agree to an extension of time to file the

written objection, notice of the agreed upon date must be filed with the court.

32)(D) The court may modify the timing for making an objection in accordance
with Rule 6(b).
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URCP Rule 026.4 AMEND Draft: 10.09.2024

H2)(E) In the event no written objection is timely filed, the court will act on the original

petition upon the petitioner’s filing of a request to submit pursuant to Rule 7.

t)(3) Initial disclosures in guardianship and conservatorship matters.

6)3)(A) In addition to the disclosures required by Rule 26(a), and unless included in the
petition, the following documents must be served by the party in possession or control of

the documents within 14 days after a written objection has been filed:

)3 A)(1) any document purporting to nominate a guardian or conservator, including
a will, trust, power of attorney, or advance healthcare directive, copies of which must

be served upon all interested persons; and

H3HAI(11) a list of less restrictive alternatives to guardianship or conservatorship that
the petitioner has explored and ways in which a guardianship or conservatorship of the

respondent may be limited.

This paragraph supersedes Rule 26(a)(2).

)¥3)(B) The initial disclosure documents must be served on the parties named in the
probate petition and the objection, and anyone who has requested notice under Title 75 of

the Utah Code:

)3)(C) If there is a dispute regarding the validity of an original document, the proponent
of the original document must make it available for inspection by any other party within

14 days of the date of referral to mediation unless the parties agree to a different date.

)3)(D) The court may for good cause modify the content and timing of the disclosures
required in this rule or in Rule 26(a) in accordance with Rule 6(b).

te)(4) Initial disclosures in all other probate matters.

e)4(A) In addition to the disclosures required by Rule 26(a), and unless included in the
petition, the following documents must be served by the party in possession or control of
the documents within 14 days after a written objection has been filed: any other document
purporting to nominate a personal representative or trustee after death, including wills,

trusts, and any amendments to those documents, copies of which must be served upon all

interested persons. This paragraph supersedes Rule 26(a)(2).
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57 e¥4)(B) The initial disclosure documents must be served on the parties named in the
58 probate petition and the objection and anyone who has requested notice under Titles 75,
59 75A. or 75B of the Utah Code.
60 e34)(C) If there is a dispute regarding the validity of an original document, the proponent
61 of the original document must make it available for inspection by the contesting party
62 within 14 days of the date of referral to mediation unless the parties agree to a different
63 date.

‘ 64 e4(D)The court may for good cause modify the content and timing of the disclosures
65 required in this rule or in Rule 26(a) in accordance with Rule 6(b).

‘ 66 £e)(5) Discovery once a probate dispute arises. Except as provided in this rule or as otherwise
67 ordered by the court, once a probate dispute arises, discovery will proceed pursuant to the
68 Rules of Civil Procedure, including the other provisions of Rule 26.

69  (d) Pretrial disclosures under Rule 26(a)(5). The term “trial” in Rule 26(a)(5)(B) also refers to

70  evidentiary hearings for purposes of this rule.



Brown Bag Training Suggestions:

Information/Discussion Topics for Judges re: Guardianship

»

One approach is talking about things practitioners have seen and discussing from there (hot takes!)
Another approach is going thru the statute/forms and touching on things via how the statute addresses (or
doesn’t address) different issues.
Limited guardianships: 75-5-304(2)(a-b)

a. Whenis limited vs. plenary necessary?

b. Limited guardianship can look like plenary guardianship

e Guidance that bench book provides around limited guardianship, refer to the list on the
petition re: areas that may to be covered.

c. What the finding must include (and why) if a plenary guardianship is deemed necessary.
Considering the language around the standard of incapacity re: with or without assistance does the
individual have the ability to meet their basic needs. 75-1-201(24), 75-5-304(1)(a-b)

a. Documentation required to review when considering a petition for guardianship 75-5-303(4),

Petition gs.14-15.
e How much?
e  What kind or from whom?
e Permissibility of requesting more information and/or taking an issue under advisement

b. Viewing the relationship between the two parts of the definition of capacity (i.e.
make/communicate decisions/meet basic needs) (have a copy available to review) 75-1-201(24)

c. Discussing alternatives to guardianship that have been tried/discussed, and why those alternatives
did not work (and what other alternatives could be attempted) 75-5-304(1)(b), Petition .16

Guardianship Bill of Rights and how it connects with the rest of the statute 75-5-301.5 (have a copy
available to review)

a. Connection to the bill of rights

e Re:therights individuals retain even when under guardianship
e Re:theinvolvementindividuals can/should have in decision-making and expressing their
preferences
e Re: the protected person (particularly adult children for whom a parent is the guardian)
seeking documents, requesting a modification to the guardianship, or requesting a hearing
(and how the protected person might go about communicating such a request to the court)
Discussion about potential conflicts of interest when there is a personal or professional connection
between counsel for the petitioner and the respondent. 75-5-303(2)(b)
a. lIsthe attorney for respondent an attorney of respondent’s choosing?
Ensuring that the respondent is in attendance and can participate fully 75-5-303(5)(a,c), URCP 87

a. If possible, find out ahead of time if a person is more comfortable appearing in-person or virtually.
Make sure the preference is the person’s, not the petitioner’s.

b. Askwhat a person needs to fully participate and express themselves in a hearing (include a
checklist of possible accommodations with an "other” section). Can these and other
accommodations be handled by a clerk? Either way, the person, judge, and court staff will be better
prepared.

c. Asking basic and specific questions. Using questions that can be answered with a yes or no,
however it is communicated by a person or their supporter.

d. Communicating in plain language as much as possible. Utilizing supporters, if needed, to
understand what a person is communicating. Paying attention to gestures and one-word
responses.



e. allowing time for the individual to communicate their thoughts/position fully, and

f. if appearing virtually, ensuring that the individual can speak freely and is not being influenced by
someone off screen.

g. If appearingin person, ensuring that the individual can speak freely with their parents/proposed
guardians in the same room

h. The court should clearly explain the purpose of a hearing and what a guardianship is. A judge
should ask the question a few different ways and give the proposed protected person enough time
to respond (e.g. Do you understand what this means? Is this what you want? Is this what you think
you need?).

i. To evaluate the freedom the proposed protected person has to answer, a judge could ask, “Has
anyone told you what to say today, or suggested how you should answer?”

6. References to sections of the bench card/book that may be useful re: guardianship issues

Guardians sometimes want to restrict or limit a protected person's access to individuals or situations. When do
you feel this is appropriate? What alternatives do you consider instead of a complete ban?

Guardians sometimes want to restrict or limit a protected person's access to communication devices like mail,
phones, cell phones, email, and the internet. What situations do you feel this is appropriate? What alternatives or
compromises do you consider?

1. What do you think a limited guardianship is? When do you recommend one?

2. Doyou have concern about a conflict of interest when there is a personal or professional connection
between counsel for the petitioner and the respondent? If so, how do you handle it?

3. What documentation do you have before you to review when considering a petition for guardianship?
4. Have you found that someone doesn’t need a guardian?
e |fyes, what made that decision possible/appropriate?
e Are there times/conditions/situations where you would find that a guardian is not needed?

5. How do you view the relationship between the two parts of the definition of capacity (i.e.
make/communicate decisions/meet basic needs)? (have a copy available to review)

6. Areyou familiar with UCA 75-5-301.5? (have a copy available to review)
e How do you see it working with current judicial code?
e Do you see potential positives?
e Concernsre: applyingit?
e What do you think of it as a functional tool?
7. Doyou talk to individuals and families about the bill of rights?

8. Doyou ask about alternatives to guardianship that have been tried/discussed, and why those alternatives
did not work? If so, what responses do you get?

9. What percentage of proposed wards appear in court?



10.

11.

12.

13.

14.

How often do you request additional information from counsel (either side) so as not to rule immediately,
but take something under advisement?

Have you ever terminated a guardianship?
Have you ever found that a guardian was not doing their job and ordered a removal/change of guardian?
Have you ever changed a guardianship based on the protected person regaining capacity in a certain area?
e How often do you see these cases?
How often do you refer to the bench card/book re: guardianship issues?
e Do you find them to be useful?

e Arethere other tools or resources that you find helpful?
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75-5-303. Procedure for court appointment of a guardian of an incapacitated persenindividual.

(1)  An incapacitatedpersenindividual alleged to be incapacitated or any person interested in the
alleged incapacitated persens-individual’s welfare may petition for a finding of incapacity
and appointment of a guardian.

(2)
(a)

(b)

(c)

(d)

Upon the filing of a petition, the court shall set a date for hearing on the issues of
incapacity.

Unless the individual alleged}y to be incapacitated persen-has counsel of the persens
individual’s own choice, the court shall appoint an attorney to represent the persen
individual in the proceeding, the cost of which shall be paid by the persen-individual

alleged to be incapacitated, unless the allegedhy-incapacitatedpersen-individual and
the allegedhy-incapacitatedpersen‘sindividual’s parents are indigent.

If the court determines that the petition is without merit, the attorney fees and court
costs shall be paid by the person filing the petition.

If the court appoints the petitioner or the petitioner's nominee as guardian of the
incapacitated persenindividual, regardless of whether the nominee is specified in the
moving petition or nominated during the proceedings, the petitioner shall be entitled
to receive from the incapacitated persen-individual reasonable attorney fees and court
costs incurred in bringing, prosecuting, or defending the petition.

(3) The legal representation of the incapacitated persen-individual by an attorney shall terminate
upon the appointment of a guardian, unless:

(a)

(b)

there are separate conservatorship proceedings still pending before the court
subsequent to the appointment of a guardian;

there is a timely filed appeal of the appointment of the guardian or the determination
of incapacity; or

upon an express finding of good cause, the court orders otherwise.

The court may appoint a health care provider, as defined in Subsection 78B-3-403 and

75-2a-103, to examine the functional capabilities and limitations of the individual
alleged to be incapacitated.

The health care provider shall submit to the court a report assessing the functional

capabilities and limitations of the individual to, with or without assistance:
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(i) receive and evaluate information;

(i)  make and communicate decisions; and

(iii) provide for necessities, as defined in Subsection 75-1-201.

(5)

(a) The court may appoint a court visitor to:

(i) interview the individual alleged to be incapacitated;

(ii)  Fhevisiteralse-may-interview the person seeking appointment as guardian, visit
the present place of abode of the person alleged to be incapacitated and the

place it is proposed that the person will be detained or reside if the requested
appointment is made;; and

(iii) conduct other investigations or observations as directed by the court;and.

{e}(b) The court visitor shall submit a report in writing to the court.

t4(6)
(a)  The persen-individual alleged to be incapacitated shall be present at the hearing in
persen-and see or hear all evidence bearing upon the persen‘s-individual’s condition.

presence of the individual alleged to be incapacitated may only be waived if all of the
following criteria are met:

(i) theindividual is represented by an attorney;;

(i)  thecourtshall-orderaninvestigation-by-a court visitor is appointed to
investigate, the costs of which shall be paid by the person seeking the

guardianship; and

£}(iii) following the investigation, the court finds that there is no reasonable
accommodation that will enable the individual alleged to be incapacitated to be
present for or participate in the hearing.

{b}(c) Fheinvestgatienby-a-A court visitor is not required to investigate under Subsection
(6)(b)(ii) if there is clear and convincing evidence from a physician that the persen

individual alleged to be incapacitated has:is experiencing a state of extended comatosis
that is likely to persist through the time of the hearing.
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{e}(d) In addition to the rights outlined in 75-5-301.5, Fhepersen-the individual alleged to be
incapacitated is entitled to be represented by counsel, to present evidence, to cross-
examine witnesses, including the court-appointed physician and the visitor, and to trial
by jury. The issue may be determined at a closed hearing without a jury if the persen
individual alleged to be incapacitated or the persen‘s-individual’s counsel so requests.

{e}(e) Counsel for the persen-individual alleged to be incapacitated,as-defined-in-Subsection
#5-1-201{22}-is not required if all of the following criteria are met:

(i)  the person is the biological or adopted child of the petitioner;

(i)  the value of the person's entire estate does not exceed $20,000 as established by
an affidavit of the petitioner in accordance with Section 75-3-1201;

(iii) the persen-appears-individual’s appearance ireeurt-at the hearing has not been
waived and the individual appears in court with the petitioner, as described in
Subsection (6)(a);

(iv) the persen-individual is given the opportunity to communicate, to the extent
possible, the persen‘s-individual’s acceptance of or objection to the appointment
of petitienerthe proposed guardian, including communicating that acceptance or
objection to the court and to the individual’s supporters, health care providers,

and attorney;

(v) no attorney from the state court's list of attorneys who have volunteered to
represent respondents in guardianship proceedings is able to provide counsel to
the person within 60 days of the date of the appeinrtment-hearing, as described
in Subsection (2)(b);

(vi) the court is satisfied that counsel is not necessary in-erderto protect the
individual’s interests-ef-thepersen; and

(vii) the court appoints and receives a report from a court visitor under Subsection

(4).

Amended by Chapter 113, 2024 General Session (Effective 5/1/2024)
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