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PROPOSED MODIFICATION TO RULE 14-510
SEPTEMBER 1, 2008, DRAFT

Rule 14-510. Prosecution and Appeals
(a) Informal complaint of unprofessional conduct. . . .

(b) Proceedings before Committee and screening panels.

(1) Review and investigation. A screening panel shall review all informal
complaints referred to it by OPC counsel, including all the facts developed by the infor-
mal complaint, answer, investigation and hearing, and the recommendations of OPC
counsel.

(2) Respondent’s appearance. Before any action is taken that may result in the

recommendation of an admonition or public reprir,nandl or the filing of a formal com- 0

plaint, the screening panel shall, upon at least J«ﬁays’ notice, afford the respondent an
opportunity to appear before the screening panel. Respondent and any witnesses called
by the respondent may testify under oath,> and respondent may present an oral argument
with respect to the informal complaint. Respondent may also submit a written brief to_
the screening panel prior to the hearing, which shall not exceed ten pages’ in length
unless permission for enlargement is extended by the chair or the chair’s delegate for
good cause shown. A copy of the brief shall be forwarded by OPC counsel to the com-
inagtS
(3) Right to hear evidence. The complainant and the respondent shall each have
the right to be present during the presentation of the evidence unless excluded by the
screening panel chair for good cause shown.
_(4) Complainant’s appearance. A complainant shall have the right to appear
before the spreening{ panel personally and, together with any witnesses called by the
complainantﬁggiff uLnder oath with respect to the informal complaint or in opposition to

~ the matters t. The complainant may be represented by coun-
o~ sel*AF complainant testifies at the hearing, ¥espondent may cross-examine complainant
M
< Z

'Omission of public reprimand from this list appears to have been an oversight.

’Rearrangement of the phrases here is intended to make it clear that respondent’s witnesses
will be under oath.

*Five pages seem too short. Also, perhaps there should be a standard, such as “double-
spaced, no smaller than 12-point type™ or a word count.

‘Allowing respondent to be represented by “some other representative” appears to condone

the unauthori WS% Rule 14-802, although the exception in subsection (c)(8) of
the rule@nay provide adequate authority o permit @ non-lawyer representative.
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on the subject matter set forth ir fhe IPEOHHW t\o*;b (s
(5) Hearing Record. The proceedings of any hearing before a screening panel C (@
under this subsection (b) shall be recorded at a level of audio quality that permits an ac- 5
curate transcription of the proceedings. The screening panel chair shall be responsible - vb
for the assembly of the complete record of the proceedings, to be delivered to the chair of N
the Committee upon rendering the panel’s recommendation. The record of the proceed- ~ ;:,w«/
ings before the panel shall be preserved for not less than one year following delivery of
the panel’s recommendation to the chair of the Committee and for such additional period
as any further proceedings on the matter are pending or might be instituted under this
section.
(6) Screening panel determination. Upon review of all the facts developed by
the informal complaint, answer, investigation and hearing, the screening panel shall

make one of the following determinations: | & v

(A)é‘ﬁle?emce Eresented does not, ra}se..ﬁcts_m_whwh-t-hefe—ls-prebabfe f“— o
cause-te-betieve tha? the respondent was engaged in unprotgét;’s‘;‘&:;i conduct, in which e ente
case the informal complaint shall be dismissed. OPC counsel shall promptly give notice
of such dismissal by regular mail to the complainant and the respondent. A letter of
caution may also be issued with the dismissal.® The letter shall be signed by OPC coun-
sel or the screening panel chair and shall serve as a guide for the future conduct of the

respondent. The complainant shall also be confidentially notified of the caution; (x 0 (&

(B) The informal complaint shall be
mance_by._the respondent of specified conduct which “
warranted by the facts and the Rules of Professional Condust;

(C) The informal complaint shall be referred to the Committee chair with an
accompanying screening panel recommendation that the respondent be admonished;’

(D) The informal complaint shall be referred to the Committee chair with an
accompanying screening panel recommendation that the respondent receive a public
reprimand; or

(E) A formal complaint shall be filed against the respondent.

This preserves the existing procedure that appears to allow complainant to appear at the
hearing without being subject to cross-examination, but allows respondent to cross-examine if the
complainant actually testifies.

This is identified as a separate, distinct conclusion in current rule (b)(6)(B), but it seems
more logical to include it as an optional supplement to direct complaint dismissal.

"Repeated provisions in (b)(6)(C) and (b)(6)(D) have been consolidated in a single para-
graph in new section (b)(7).
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(7) Recommendation of admonition or public reprimand. A screening panel
recommendation that the respondent should be disciplined under subsection (b)(6)(C) or
(b)(6)(D) shall be in writing and shall state the substance and nature of the informal
complaint and defenses and the basis upon which the screening panel has concluded, by
a preponderance of the evidence, that the respondent should be admonished or publically
reprimanded. A copy of such screening panel recommendation shall be delivered to the
Committee chair and a copy served upon the respondent.

(8) Determination of appropriate sanction. In determining an appropriate
sanction and only after having found unethical conduct, the screening panel may con-
sider any admonitions or greater discipline imposed upon the respondent within the five
years immediately preceding the alleged offense.

(9) Continuance of disciplinary proceedings. A disciplinary proceeding may be
held in abeyance by the Committee prior to the filing of a formal complaint when the
allegations or the informal complaint contain matters of substantial similarity to the
material allegations of pending criminal or civil litigation in which the respondent is
involved. D(/,

20 —
(c) Exceptions to admonitions and public reprimands. Within@ays after service
of the recommendation of an admonition or public reprimand on respondent, respondent
may file with the Committee chair exceptions to the recommendation and may request a
hearing. \The exceptions shall include a memorandum, not to exceed 20 pages, stating
the grounds for review, the relief requested and the bases in law or in fact for the excep-

: =
/«\’&/ (o LT,&V\{&“"' (s (‘L(r‘/‘

(d) Procedure on exceptions.

tions.

(1) Hearing not requested. If no hearing is requested, the Committee chair will
review the record cempited-bythescreening-panel— ()(L,

(2) Hearing requested. If a request for a hearing is made, the Committee chair
or a screening panel chair designated by the Committee chair shall serve as the Excep-
tions Officer and hear the matter in an expeditious manner, with OPC counsel and the
respondent having the opportunity to be present and give an oral presentation. The
complainant need not appear personally@Upon motion to the Exceptions Officer and for

ydcause shown, Tespondent may seek to/Augment the record before the screening

anel, including a request to call complainait as §n adverse witness for purposes of

)
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ckpss-examination if complainant was not subject to ctpss-examination before the screen-—.— A
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ing panel.?

‘ shall have the burden of showing that the recommendation of the screening panel js
%/ nsupported by substantial evidence;-arbitrary;-capriciou or-othe _‘: learlyerroneou. - é\
(4) OPC response. The Exceptions Officer may request a written response W’
from OPC to exceptions filed by respondent. N .
(5) Record on exceptions. The proceedings of any hearing on exceptions under g;\{"

@g this subsection (d) shall be recorded at a level of audio quality that permits an accurate X r;:/f'{

transcription of the proceedings. ( we ¢ v CW - X
dy yech~

N o4 f,zw?w el LA
; v
@S" :‘,9 5 (e) Final Committee disposition. Either upon the completion of the exceptions ‘ «soﬂp
YQ \(’ procedure under subsection (d) or when no timely exceptions have been filed by respon- \

X_ ‘g ¥ dent under subsection (c), the Committee chair shall issue a final, written determination

S 'Jg 0 that either sustains, dismisses or modifies the disciplinary recommendation of the screen-
$ .)Q'\t’ Wn modification of the screening panel’s recommendation of disciplifie

be no n the original recommendation of the screening panel.'

| [ (\7 sade [ ha chud oy able '

(f) Appeal of a final Committee determination of admonition or public reprimand.

(1) Within 30 days after the Committee chair issues a final, written determina- ”‘-‘; A Wy
tion of an admonition or a public reprimand in a matter for which exceptions have been ¢ N K"’Y

A-()('. Svys s ‘b
/)zm-lr&—)
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e e
c‘(lsc. \"’,Ut_

filed by respondent under subsection (c), respondent may file a request for review with
the Supreme Court seeking reversal or modification of the final determination by the
Committee.
(3) A request for review under this subsection (f) will be subject to the proce-
dures set forth in Title III of the Supreme Court’s Rules of Appellate Procedure.
(4) The Supreme Court shall conduct a review of the matter on the record -amd—

',Il 0((/

8This modifies the somewhat curious provision in the existing rules that permits respondent
to call the complainant as an adverse witness at the exceptions stage, but does not provide such an
option before the screening panel.

°Although it may be implicit, the existing rule does not directly state what the outcome of
the Committee chair’s consideration of a respondent’s exceptions shall be.

'°This provision needs a full discussion—perhaps with input from the E&D Committee.

!'Perhaps the last clause of this provision is unnecessary; the Court has plenary authority to
do whatever it finds appropriate.
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(5) The final decision of the Committee shall be presumed valid; respondent

shall have the burden of demonstrating that the Committee action was:

(i) Based on a determination of fact that is not supported by substantial
evidence when viewed in light of the whole record before the Court;

(i1) An abuse of discretion; or

(iii) Arbitrary or capricious.'?
O~
o Cé%‘fv’w} Forale

2These are standards from the Administrative Procedures Act, §§ 63-46b-16(g), -16(h)(i)
and 16(h)(iv), respectively.
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Rule 14-510. Prosecution and Appeals
(a) Informal complaint of unprofessional conduct. . . .

(b) Proceedings before Committee and screening panels.

(1) Review and investigation. A screening panel shall review all informal
complaints referred to it by OPC counsel, including all the facts developed by the infor-
mal complaint, answer, investigation and hearing, and the recommendations of OPC
counsel.

(2) Respondent’s appearance. Before any action is taken fwhtehjthat may result
in the recommendation of an admonition_or public reprimand’ or the filing of a formal
complaint, the screening panel shall, upon at least 14 fdaysjdays’ notice, afford the
respondent an opportunity to appear before the screening panel. Respondent andf-testify
under—oath;,—together—with} any witnesses called by the respondent_may testify undet
oath? and ftojrespondent may present an oral argument with respect to the informal
complaint. Al testt e—recordedand-—preservedsotong-as

(111U Y o U ULULUU A U 1) v 9 U U a 1V U

brief-may-also-be-submittediRespondent may also submit a written brief to the screening
panel fbylprior to the frespondent—Fhe-briefthearing. which shall not exceed ffivejten
pages? in length unless permission for enlargement is extended by the chair or the chair’s
delegate for good cause shown. A copy of the brief shall be forwarded by OPC counsel

to the complainant.

(f413) Right to hear evidence. The complainant and the respondent shall each
have the right to be present during the presentation of the evidence unless excluded by
the screening panel chair for good cause shown.

Text Moved Here: 1

'Omission of public reprimand from this list appears to have been an oversight.

?Rearrangement of the phrases here is intended to make it clear that respondent’s witnesses
will be under oath.

*Five pages seem too short. Also, perhaps there should be a standard, such as “double-
spaced, no smaller than 12-point type” or a word count.



(1314) Complainant’s appearance. A complainant shall have the right to appear
before the screening panel personally andf—testify—under—oath}, together with any wit-
nesses called by the complainant,_testify under oath with respect to the informal com-
plaint or in opposition to the matters presented by the respondent. The complainant may

be represented by counself-orsome-otherrepresentativet.f3
¢End Of Moved Text J/f"//'

the subject matter set forth in the informal complaint.’
(5)_Hearing Record. The proceedings of any hearing before a screening panel

under this subsection (b) shall be recorded at a level of audio quality that permits an ac-

curate transcription of the proceedings. The screening panel chair shall be responsible
for the assembly of the complete record of the proceedings, to be delivered to the chair of
the Committee upon rendering the panel’s recommendation. The record of the proceed-
ings before the panel shall be preserved for not less than one year following delivery of
the panel’s recommendation to the chair of the Committee and for such additional period
as any further proceedings on the matter are pending or might be instituted under this

section.

(6) Screening panel determination. Upon review of all the facts developed by
the informal complaint, answer, investigation and hearing, the screening panelf;inbehatf
of the-Commiittee;} shall make one of the following determinations:

(A) fthat-the-informat-comptaint} The evidence presented does not raise facts
in which there is probable cause to believe that the respondent was engaged in unprofes-
sional conduct, in which casef;} the informal complaint shall be dismissed. OPC counsel
shall promptly give notice of such dismissal by regular mail to the complainant and the
respondentf;or-

——(B)thatal__A letter of caution may also be issued_with the dismissal. & The
letter shall be signed by OPC counsel or the screening panel chair and shall serve as a

gulde for the future conduct of the respondent {—’Fhereupon—ﬁm—mforma-l-ccmplamt—sha:ﬂ

The complalnant shall also be conﬁdentlally notified of the cautlon {—or}

(f€1B) fthata-dismissatmay-bei_The informal complaint shall be dismissed.
conditioned upon the performance by the respondent of specified conduct which the
Committee determines to be warranted by the facts and the Rules of Professional Con-

‘Allowing respondent to be represented by “some other representative” appears to condone
the unauthorized practice of law. See Rule 14-802, although the exception in subsection (c)(8) of
the rule may provide adequate authority to permit a non-lawyer representative.

SThis preserves the existing procedure that appears to allow complainant to appear at the
hearing without being subject to cross-examination, but allows respondent to cross-examine if the
complainant actually testifies.

This is identified as a separate, distinct conclusion in current rule (b)(6)(B), but it seems
more logical to include it as an optional supplement to direct complaint dismissal.
g P pp p
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duct; fort
(fP1C) fthatthe} The informal complaint shall be referred to the Committee

chair with an accompanymg screenmg panel recommendatlon that the respondent be

———————(B) that the-informat-comptaint}shall be referred to the Committee chair with

an accompanymg screemng panel recommendatlon that the respondent receive a publlc

(fFIE) fthatal A formal complaint shall be filed against the respondent.
(7) Recommendation of admonition _or public reprimand. A screening panel

recommendation that the respondent should be disciplined under subsection (b)(6)(C) or
(b)(6)(D) shall be in writing and shall state the substance and nature of the informal
complaint and defenses and the basis upon which the screening panel has concluded, by
a preponderance of the evidence, that the respondent should be admonished or publically
reprimanded. A copy of such screening panel recommendation shall be delivered to the
Committee chair and a copy served upon the respondent.

(f618) Determination of appropriate sanction. In determining an appropriate
sanction and only after having found unethical conduct, the screening panel may con-
sider any admonitions or greater discipline imposed upon the respondent within the five
years immediately preceding the alleged offense.

(FH9) Continuance of disciplinary proceedings. A disciplinary proceeding may
be held in abeyance by the Committee prior to the filing of a formal complaint when the
allegations or the informal complaint contain matters of substantial similarity to the
material allegations of pending criminal or civil litigation in which the respondent is
involved.

Repeated provisions in (b)(6)(C) and (b)(6)(D) have been consolidated in a single para-
graph in new section (b)(7).
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(c) Exceptions to admonitions and public reprimands. Within ften]l5 days after
fnoticelservice of the recommendation of an admonition or public reprimand fto—the
€ommittee-chairjon respondent,f-the} respondent may file with the Committee chair fan
exceptionjexceptions to the recommendation and may fatso;if-desired;Jrequest a hear-
ing. The exceptions shall include a memorandum, not to exceed 20 pages, stating the
grounds for review, the relief requested and the bases in law or in fact for the exceptions.

(d) Procedure on exceptions.
(1) Hearing not requested. If no hearing is requested, the Committee chair will

review the record compiled by the screening panel.
(2) Hearing requested. If a request for a hearing is made, the Committee

chairf;} or a screening panel chair designated by the Committee chairf;} shall fproceed
tolserve as the Exceptions Officer and hear the matter in an expeditious manner, with
OPC counsel and the respondent having the opportunity to be presentt—Fhe-complain=

ant’stestimony may-be-read-into-therecord}_and give an oral presentation.f-} The com-
plainant need not appear personallyf-untess-calted-by-therespondent}, Upon motion to
the Exceptions Officer and for good cause shown, respondent may seek to augment the

record before the screening panel, including a request to call complainant as an adverse
witness for purposes of cross-examinationf—Fhe-respordent}_if complainant was not

subject to cross-examination before the screening ggnel.8
3) Burden of proof. A respondent who files exceptions under this section (d

shall have the burdenf-of-proof} of showing that the recommendation of the screening
panel isf—unreasomabte;} unsupported by substantial evidence, arbitrary, capricious
fand]or otherwise clearly erroneous._

(4) OPC response. The Exceptions Officer may request a written response
from OPC to exceptions filed by respondent.

(5)_Record on exceptions. The proceedings of any hearing on exceptions under
this subsection (d) shall be recorded at a level of audio quality that permits an accurate
transcription of the proceedings.

(e) Final Committee disposition. _Either upon the completion of the exceptions
procedure under subsection (d) or when no timely exceptions have been filed by respon-
dent under subsection (c), the Committee chair shall issue a final, written determination

that either sustains, dismisses or modifies the disciplinary recommendation of the screen-
ing p_anel." Any modification of the screening panel’s recommendation of discipline may

$This modifies the somewhat curious provision in the existing rules that permits respondent
to call the complainant as an adverse witness at the exceptions stage, but does not provide such an
option before the screening panel.

9Although it may be implicit, the existing rule does not directly state what the outcome of
the Committee chair’s consideration of a respondent’s exceptions shall be.

4-



be no more severe than the original recommendation of the screening ganel.10

Appe ‘a final Committee determinatio admonition or ic reprima
(1) Within 30 davs after the Committee chair issues a final, written determina-

tion of an admonition or a public reprimand in a matter for which exceptions have been
filed by respondent under subsection (c), respondent may file a request for review with

the Supreme Court seeking reversal or modification of the final determination by the
Committee.
(3) A request for review under this subsection

dures set forth in Title III of the Supreme Court’s Rules of Appellate Procedure.
(4) The Sugreme Court shall conduct a revxew of the matter on the record and

(5) The final decision of the Committee shall be presumed valid, resgonden
shall have the burden of demonstrating that the Committee action was:
(i) Based on a determination of fact that is not supported by substantial
evidence when viewed in light of the whole record before the Court;

(ii) An abuse of discretion; or
(iii) Arbitrary or capricious.'

19This provision needs a full discussion—perhaps with input from the E&D Committee.

""Perhaps the last clause of this provision is unnecessary; the Court has plenary authority to
do whatever it finds appropriate.

2’These are standards from the Administrative Procedures Act, §§ 63-46b-16(g), -16(h)(i)
and 16(h)(iv), respectively.

-5-



o~

Robert A. Burton
Attorney at Law
P.O. Box 27206
Salt Lake City, Utah 84127-0206
Phone: (801) 952-3732
Fax: (801) 952-3734
June 18, 2008
Christine M. Durham
Chief Justice
Utah Supreme Court
450 South State Street

P.O. Box 140210
Salt Lake City, UT 84114-0210 -

Re:  Amending the Rules of Lawyer Discipline and Disability to Provide for Judicial
' ‘Review of Orders Resolved by the Ethics and Discipline Committee

Dear Justice Durham

In February 2008, the Supreme Court Advisory Committee on the Rules of Professional
Conduct received a request from the Supreme Court to consider whether the Rules of Lawyer
D1s01phne and Disability should be amended to-provide for judicial review of disciplinary orders
resolved by the Ethics and Discipline Committee. The Supreme Court’s request referred to the
Court’s recent decision in Bowen v. Utah State Bar, 2008 UT 5. The Advisory Committee has
discussed this request at its meetings on April 21, 2008, May 19, 2008, and June 16, 2008. (Asis
often the case, this has proven more complicated than it initially appeared to be).

The Advisory Committee bas recommendations on a number of issues but requests
further guidance from the Court prior to proposing changes in the Rules of Lawyer Discipline
and Disability. The Advisory Committee has reached agreement on the following
recommendations:

1. There should be judicial review of the Ethics and Discipline Committee through
an appeal not a petition for extraordinary relief;

2. The rules regarding the procedures of the Ethics and Discipline Committee should
be enhanced in connection with creating a record and possibly on other matters;

. .18.¢%.» Fhe procedures for appeal should spell out-such normal requirements as the time
= limit for appeal, the grounds for review, the standard of review, the filing process;
and’

4. Review should be on the record created by the Ethics and Discipline Committee.



Christine M. Durham -

Chief Justice
June 18, 2008

- Page Two

The Committee seeks guidance from the Supreme Court concerning (1) whether such
review should take place in the Supreme Court or in the district courts and, (2) if in the district
courts, whether there would be further review in the appellate courts. By comparison, appeals
from the disciplinary orders of the district courts concerning public discipline based on a formal
complaint are heard by Supreme Court. Utah Sup. Ct. R. of Prof’l Practice, 14-511(g).

As stated in the Rules concerning Lawyer Discipline and Disability, Rule 14-501(b), the Supreme
Court has exclusive authority over lawyer discipline under Article VIII, Section 4 ofthe Utah
Constitution. That is a reason why the Committee concluded that appellate review in the Court

of Appeals may not be appropriate.

If the Supreme Court has a preference on whether the Supreme Court or the district courts
should hear initial appeals based on disciplinary orders resolved by the Ethics and Discipline
Committee, the Advisory Committee believes that it would helpful to know this now before the
Committee undertakes drafting any recommendations concerning changes in the existing Rules
of Lawyer Discipline and Disability. (Those recommendations may be different depending upon
which court hears the appeal). Accordingly, the Advisory Committee would appreciate it if the
Supreme Court informed it about any preference or the lack of a preference. If the Supreme
Court has no preference, the Committee is happy to consider which court it believes is
appropriate for the appeal. The Committee appreciates your assistance on this matter.

Sincerely,

Robert A/ Burton

RAB/Is
cc: Matty Branch
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July 14,2008

Robert A. Burton, Esq.
P. O. Box 27206
Salt Lake City, UT 84127-0206

Re:  Judicial Review of Orders Issued by the Ethics and Discipline Committee
Dear Bob:

Chief Justice Durham has asked that I report back to you as to the Supreme Court’s
consideration of the issues raised in your letter to her of June 18, 2008, concerning judicial
review of orders issued by the Ethics and Discipline Committee.

The justices discussed your letter at their court conference last Wednesday. Based upon
that discussion, the Court would like the following elements included in the rule amendments
developed by the committee:

1. Judicial review should be to the Supreme Court.

2. The procedures of the Ethics and Discipline Committee with regard to creating a record
should be enhanced.

3. The Supreme Court’s review should be on the record.

4. The decision of the Ethics and Discipline Committee and/or the chair should be presumed
valid, with the burden on the respondent to demonstrate error.
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Page Two
July 14,2008

Please let me know when you would like to schedule the next committee meeting. With
summer vacations, we may get better attendance at a meeting held in September rather than one
in August. Let me know your thoughts. Thank you.

Sincerely,

Marilyn M. Branch

Appellate Court Administrator
cc: Hon. Christine M. Durham



