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UTAH SUPREME COURT ADVISORY COMMITTEE
ON THE RULES OF EVIDENCE

MEETING MINUTES

DRAFT
October 8th, 2024
5:15 p.m.-7:00 p.m.
Via Webex

MEMBERS PRESENT MEMBERS EXCUSED GUESTS STAFF
Nicole Salazar-Hall David Billings Jacqueline Carlton Jace Willard
Sarah Carlquist Teneille Brown
Tony Graf Ryan McBride
Clint Heiner Hon. Richard McKelvie
Hon. Linda Jones Hon. David Williams

Hon. Michael Leavitt Dallas Young
Scott Lythgoe
Benjamin Miller
Andres Morelli
Rachel Sykes

1. WELCOME, NEW LEADERSHIP, INTRODUCTIONS TO NEW MEMBERS, AND APPROVAL
OF MINUTES

New Committee Chair Nicole Salazar-Hall welcomed everyone to the meeting. Sarah Carlquist is
the new Committee Vice-Chair. Ms. Salazar-Hall welcomed new members Clint Heiner, Scott
Lythgoe, and Andy Morelli to the Committee and invited them and all Committee members
present to introduce themselves. Following introductions, and corrections to the draft June
meeting minutes, Ms. Carlquist moved for approval of the June meeting minutes. Rachel Sykes
seconded. The motion carried.

2. New URE Rule 106 Subcommittee to Address Supreme Court Concerns

Ms. Salazar-Hall relayed the Supreme Court’s feedback in response to the Committee’s
recommendation to adopt the URE 106 draft revisions that went out for public comment. The
Attorney General’s Office left a comment expressing concern about the effect of the draft. The
language of the draft does not clearly explain the meaning of the phrase “that in fairness ought
to be considered . . ..” Because the URE 106 draft is based on the recent revisions to FRE 106,



the FRE 106 committee notes are helpful to understand how the revised rule should work. Ms.
Carlquist added that the minutes from the FRE 106 committee meeting are now available and
further explain how the rule is intended to operate. Based on her prior work on URE 106, Ms.
Carlquist moved to form a new subcommittee, which she will chair, to research and draft a
memo addressing the concerns expressed. Judge Leavitt seconded the motion. The motion
carried. Dallas Young, Clint Heiner, and Judge Jones will also serve on the subcommittee.

3. URE Rule 615 Redlines

Draft URE 615 amendments are back from public comment. The single comment received was
generally supportive of the proposed changes, but expressed concern that counsel should be
able to discuss new information or unexpected testimony with potential rebuttal or expert
witnesses. Ms. Carlquist noted that this concern is addressed in the proposed Committee Note.
She moved that the draft amendments be returned to the Supreme Court for final approval.
Judge Leavitt seconded the motion. The motion carried.

4, H.J.R. 13 and URE 1102 Committee Note

Ms. Salazar-Hall reminded the group about the Legislature’s amendment of URE 1102 earlier
this year via H.J.R. 13 and raised the question of whether a note should be added to identify the
source of the change. Mr. Willard noted that URE 417 as published on the courts’ website
includes a note indicating the creation of that rule by the Legislature. Judge Jones added that
URE 409 also includes a note regarding a legislative amendment. Tony Graf moved to
recommend the addition of a note similar to the one in URE 417. Scott Lythgoe seconded. The
motion carried.

5. Legislative Rapid Response Team

Ms. Salazar-Hall observed that the next legislative session will be coming up soon and that Ms.
Carlquist will be leading the Rapid Response Team to assist with any proposed changes the
Legislature would like to have implemented. She invited the new committee members to
consider joining. The composition of this year’s team will likely be decided at the next meeting.

6. Future Meetings to Be Held by WebEx Webinar

Mr. Willard advised that the Supreme Court has directed that all virtual committee meetings
now be held via WebEx Webinar rather than WebEx meetings. Webinars have heightened
security and will require everyone to register with their name and email address in advance of
the meeting. Mr. Willard will include this information in an email to the Committee.

ADJOURN:

With no further items to discuss, Ms. Salazar-Hall adjourned the meeting. The next meeting
will be November 12, at 5:15 pm, via Webex Webinar video conferencing.
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Rule 107. lllustrative Aids, FRE Rule 107

United States Code Annotated
Federal Rules of Evidence (Refs & Annos)
Article I. General Provisions (Refs & Annos)

Federal Rules of Evidence Rule 107, 28 U.S.C.A.
Rule 107. Illustrative Aids

Effective: April 2, 2024
Currentness

<[New rule effective December 1, 2024, absent contrary Congressional action.]>

(a) Permitted Uses. The court may allow a party to present an illustrative aid to help the trier of fact understand the evidence
or argument if the aid's utility in assisting comprehension is not substantially outweighed by the danger of unfair prejudice,
confusing the issues, misleading the jury, undue delay, or wasting time.

(b) Use in Jury Deliberations. An illustrative aid is not evidence and must not be provided to the jury during deliberations
unless:

(1) all parties consent; or

(2) the court, for good cause, orders otherwise.

(¢) Record. When practicable, an illustrative aid used at trial must be entered into the record.

(d) Summaries of Voluminous Materials Admitted as Evidence. A summary, chart, or calculation admitted as evidence to
prove the content of voluminous admissible evidence is governed by Rule 1006.

CREDIT(S)
(Added Apr. 2, 2024, eff. Dec. 1, 2024, absent contrary Congressional action.)

ADVISORY COMMITTEE NOTES
<[Effective December 1, 2024, absent contrary Congressional action.]>

2024 Amendments
The amendment establishes a new Rule 107 to provide standards for the use of illustrative aids. The new rule is derived from

Maine Rule of Evidence 616. The term “illustrative aid” is used instead of the term “demonstrative evidence,” as that latter
term has been subject to differing interpretation in the courts. An illustrative aid is any presentation offered not as evidence but
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Rule 107. lllustrative Aids, FRE Rule 107

rather to assist the trier of fact in understanding evidence or argument. “Demonstrative evidence” is a term better applied to
substantive evidence offered to prove, by demonstration, a disputed fact.

Writings, objects, charts, or other presentations that are used during the trial to provide information to the trier of fact thus
fall into two categories. The first category is evidence that is offered to prove a disputed fact; admissibility of such evidence
is dependent upon satisfying the strictures of Rule 403, the hearsay rule, and other evidentiary screens. Usually the jury is
permitted to take this substantive evidence to the jury room during deliberations and use it to help determine the disputed facts.

The second category--the category covered by this rule--is information offered for the narrow purpose of helping the trier of
fact to understand what is being communicated to them by the witness or party presenting evidence or argument. Examples may
include drawings, photos, diagrams, video depictions, charts, graphs, and computer simulations. These kinds of presentations,
referred to in this rule as “illustrative aids,” have also been described as “pedagogical devices” and sometimes (and less
helpfully) “demonstrative presentations”--that latter term being unhelpful because the purpose for presenting the information
is not to “demonstrate” how an event occurred but rather to help the trier of fact understand evidence or argument that is being
or has been presented.

A similar distinction must be drawn between a summary of voluminous admissible evidence offered to prove a fact, and a
summary of evidence that is offered solely to assist the trier of fact in understanding the evidence. The former is subject to
the strictures of Rule 1006. The latter is an illustrative aid, which the courts have previously regulated pursuant to the broad
standards of Rule 611(a), and which is now to be regulated by the more particularized requirements of this Rule 107.

While an illustrative aid is by definition not offered to prove a fact in dispute, this does not mean that it is free from regulation by
the court. It is possible that the illustrative aid may be prepared to distort or oversimplify the evidence presented, or stoke unfair
prejudice. This rule requires the court to assess the value of the illustrative aid in assisting the trier of fact to understand the
evidence or argument. Cf. Fed. R. Evid. 703; see Adv. Comm. Note to the 2000 amendment to Rule 703. Against that beneficial
effect, the court must weigh most of the dangers that courts take into account in balancing evidence offered to prove a fact under
Rule 403--one particular problem being that the illustrative aid might appear to be substantive evidence of a disputed event. If
those dangers substantially outweigh the value of the aid in assisting the trier of fact, the trial court should prohibit the use of--
or order the modification of--the illustrative aid. And if the court does allow the aid to be presented at a jury trial, the adverse
party may ask to have the jury instructed about the limited purpose for which the illustrative aid may be used. Cf. Rule 105.

The intent of the rule is to clarify the distinction between substantive evidence and illustrative aids, and to provide the court with
a balancing test specifically directed toward the use of illustrative aids. Illustrative aids can be critically important in helping
the trier of fact understand the evidence or argument.

Many courts require advance disclosure of illustrative aids, as a means of safeguarding and regulating their use. Ordinary
discovery procedures concentrate on the evidence that will be presented at trial, so illustrative aids are not usually subject to
discovery. Their sudden appearance may not give sufficient opportunity for analysis by other parties, particularly if they are
complex. That said, there is a wide variety of illustrative aids, and a wide variety of circumstances under which they might be
used. In addition, in some cases, advance disclosure may improperly preview witness examination or attorney argument. The
amendment therefore leaves it to trial judges to decide whether, when, and how to require advance notice of an illustrative aid.

Because an illustrative aid is not offered to prove a fact in dispute and is used only in accompaniment with presentation of
evidence or argument, the amendment provides that illustrative aids are not to go to the jury room unless all parties consent or
the court, for good cause, orders otherwise. The Committee determined that allowing the jury to use the aid in deliberations,
free of the constraint of accompaniment with witness testimony or party presentation, runs the risk that the jury may unduly
emphasize the testimony of a witness with whom it was used, or otherwise misinterpret the import, usefulness, and purpose
of the illustrative aid. But the Committee concluded that trial courts should have some discretion to allow the jury to consider
an illustrative aid during deliberations.
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Rule 107. lllustrative Aids, FRE Rule 107

If the court does allow the jury to review the illustrative aid during deliberations, the court must upon request instruct the jury
that the illustrative aid is not evidence and cannot be considered as proof of any fact.

This rule is intended to govern the use of an illustrative aid at any point in the trial, including in opening statement and closing
argument.

While an illustrative aid is not evidence, if it is used at trial it must be marked as an exhibit and made part of the record, unless
that is impracticable under the circumstances.

Fed. Rules Evid. Rule 107, 28 U.S.C.A., FRE Rule 107
Including Amendments Received Through 10-1-24

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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U.R.E. 107. New Redline Draft: 10/16/24

Rule 107. Illustrative Aids.

(a) Permitted Uses. The court may allow a party to present an illustrative aid to help the

trier of fact understand the evidence or argument if the aid's utility in assisting

comprehension is not substantially outweighed by the danger of unfair prejudice,

confusing the issues, misleading the jury, undue delay, or wasting time.

(b) Use in Jury Deliberations. An illustrative aid is not evidence and must not be

provided to the jury during deliberations unless:

(1) all parties consent; or

(2) the court, for good cause, orders otherwise.

(c) Record. When practicable, an illustrative aid used at trial must be entered into the

record.

(d) Summaries of Voluminous Materials Admitted as Evidence. A summary, chart, or

calculation admitted as evidence to prove the content of voluminous admissible evidence

is governed by Rule 1006.

2024 Advisory Committee Note. This rule is the federal rule, verbatim.
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Rule 613. Witness's Prior Statement, FRE Rule 613

United States Code Annotated
Federal Rules of Evidence (Refs & Annos)
Article VI. Witnesses

Federal Rules of Evidence Rule 613, 28 U.S.C.A.
Rule 613. Witness's Prior Statement

Currentness

(a) Showing or Disclosing the Statement During Examination. When examining a witness about the witness's prior statement,
a party need not show it or disclose its contents to the witness. But the party must, on request, show it or disclose its contents
to an adverse party's attorney.

<[Text of paragraph (b) effective until December 1, 2024, absent contrary Congressional action.]>

(b) Extrinsic Evidence of a Prior Inconsistent Statement. Extrinsic evidence of a witness's prior inconsistent statement
is admissible only if the witness is given an opportunity to explain or deny the statement and an adverse party is given an
opportunity to examine the witness about it, or if justice so requires. This subdivision (b) does not apply to an opposing party's
statement under Rule 801(d)(2).

<[Text of paragraph (b) effective December 1, 2024, absent contrary Congressional action.]>

(b) Extrinsic Evidence of a Prior Inconsistent Statement. Unless the court orders otherwise, extrinsic evidence of a witness's
prior inconsistent statement may not be admitted until after the witness is given an opportunity to explain or deny the statement
and an adverse party is given an opportunity to examine the witness about it. This subdivision (b) does not apply to an opposing
party's statement under Rule 801(d)(2).

CREDIT(S)
(Pub.L. 93-595, § 1, Jan. 2, 1975, 88 Stat.1936; Mar. 2, 1987, eff. Oct. 1, 1987; Apr. 25, 1988, eff. Nov. 1, 1988; Apr. 26,
2011, eff. Dec. 1, 2011; Apr. 2, 2024, eff. Dec. 1, 2024, absent contrary Congressional action.)

ADVISORY COMMITTEE NOTES
1972 Proposed Rules

Note to Subdivision (a). The Queen's Case, 2 Br. & B. 284, 129 Eng.Rep. 976 (1820), laid down the requirement that a cross-
examiner, prior to questioning the witness about his own prior statement in writing, must first show it to the witness. Abolished
by statute in the country of its origin, the requirement nevertheless gained currency in the United States. The rule abolishes this
useless impediment, to cross-examination. Ladd, Some Observations on Credibility: Impeachment of Witnesses, 52 Cornell
L.Q. 239, 246-247 (1967); McCormick § 28; 4 Wigmore §§ 1259-1260. Both oral and written statements are included.

The provision for disclosure to counsel is designed to protect against unwarranted insinuations that a statement has been made
when the fact is to the contrary.
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Rule 613. Witness's Prior Statement, FRE Rule 613

The rule does not defeat the application of Rule 1002 relating to production of the original when the contents of a writing are
sought to be proved. Nor does it defeat the application of Rule 26(b)(3) of the Rules of Civil Procedure, as revised, entitling a
person on request to a copy of his own statement, though the operation of the latter may be suspended temporarily.

Note to Subdivision (b). The familiar foundation requirement that an impeaching statement first be shown to the witness before
it can be proved by extrinsic evidence is preserved but with some modifications. See Ladd, Some Observations on Credibility:
Impeachment of Witnesses, 52 Cornell L.Q. 239, 247 (1967). The traditional insistence that the attendance of the witness be
directed to the statement on cross-examination is relaxed in favor of simply providing the witness an opportunity to explain
and the opposite party an opportunity to examine on the statement, with no specification of any particular time or sequence.
Under this procedure, several collusive witnesses can be examined before disclosure of a joint prior inconsistent statement. See
Comment to California Evidence Code § 770. Also, dangers of oversight are reduced. See McCormick § 37, p. 68.

In order to allow for such eventualities as the witness becoming unavailable by the time the statement is discovered, a measure
of discretion is conferred upon the judge. Similar provisions are found in California Evidence Code § 770 and New Jersey
Evidence Rule 22(b).

Under principles of expression unius the rule does not apply to impeachment by evidence of prior inconsistent conduct. The
use of inconsistent statements to impeach a hearsay declaration is treated in Rule 806.

1987 Amendments

The amendments are technical. No substantive change is intended.
1988 Amendments

The amendment is technical. No substantive change is intended.
2011 Amendments

The language of Rule 613 has been amended as part of the restyling of the Evidence Rules to make them more easily understood
and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic only. There is no
intent to change any result in any ruling on evidence admissibility.

<[Effective December 1, 2024, absent contrary Congressional action.]>
2024 Amendments

Rule 613(b) has been amended to require that a witness receive an opportunity to explain or deny a prior inconsistent statement
before the introduction of extrinsic evidence of the statement. This requirement of a prior foundation is consistent with the
common law approach to impeachment with prior inconsistent statements. See, e.g., Wammock v. Celotex Corp., 793 F.2d 1518,
1521 (11th Cir. 1986) (“Traditionally, prior inconsistent statements of a witness could not be proved by extrinsic evidence unless
and until the witness was first confronted with the impeaching statement.”). The existing rule imposes no timing preference or
sequence and thus permits an impeaching party to introduce extrinsic evidence of a witness's prior inconsistent statement before
giving the witness the necessary opportunity to explain or deny it. This flexible timing can create problems concerning the
witness's availability to be recalled, and lead to disputes about which party bears responsibility for recalling the witness to afford
the opportunity to explain or deny. Further, recalling a witness solely to afford the requisite opportunity to explain or deny a
prior inconsistent statement may be inefficient. Finally, trial judges may find extrinsic evidence of a prior inconsistent statement
unnecessary in some circumstances where a witness freely acknowledges the inconsistency when afforded an opportunity to
explain or deny. Affording the witness an opportunity to explain or deny a prior inconsistent statement before introducing
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Rule 613. Witness's Prior Statement, FRE Rule 613

extrinsic evidence of the statement avoids these difficulties. The prior foundation requirement gives the target of the impeaching
evidence a timely opportunity to explain or deny the alleged inconsistency; promotes judges' efforts to conduct trials in an
orderly manner; and conserves judicial resources.

The amendment preserves the trial court's discretion to delay an opportunity to explain or deny until after the introduction of
extrinsic evidence in appropriate cases, or to dispense with the requirement altogether. A trial judge may decide to delay or
even forgo a witness's opportunity to explain or deny a prior inconsistent statement in certain circumstances, such as when the
failure to afford the prior opportunity was inadvertent and the witness may be afforded a subsequent opportunity, or when a
prior opportunity was impossible because the witness's statement was not discovered until after the witness testified.

Notes of Decisions (501)

Fed. Rules Evid. Rule 613, 28 U.S.C.A., FRE Rule 613
Including Amendments Received Through 10-1-24

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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U.R.E. 613. Amend Redline Draft: 10/16/24

Rule 613. Witness's Prior Statement.

(@) Showing or Disclosing the Statement During Examination. When examining a
witness about the witness’s prior statement, a party need not show it or disclose its
contents to the witness. But the party must, on request, show it or disclose its contents to

an adverse party’s attorney.

(b) Extrinsic Evidence of a Prior Inconsistent Statement. Unless the court orders

otherwise, Eextrinsic evidence of a witness’s prior inconsistent statement may not be

admitted until after is-admissible-onlyif-the witness is given an opportunity to explain

or deny the statement and an adverse party is given an opportunity to examine the

witness about it—er—ifjusticese—requires. This subdivision (b) does not apply to an
opposing party’s statement under Rule 801(d)(2).

Effective: --/--/----

2024 Advisory Committee Note. The language of subparagraph (b) has been amended

in conformity with recent amendments to the federal rule.

2011 Advisory Committee Note. The language of this rule has been amended as part of
the restyling of the Evidence Rules to make them more easily understood and to make
class and terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence

admissibility. This rule is the federal rule, verbatim.

Original Advisory Committee Note. This rule is the federal rule, verbatim. Subsection
(a) abandons the position in Queens Case, 129 English Reports 976 (1820), requiring that
the cross-examiner, prior to examining a witness about his written statement, must first
show the statement to the witness and is comparable to the substance of Rule 22(a), Utah
Rules of Evidence (1971). The substance of Subsection (b) was formerly in Rule 22(b),
Utah Rules of Evidence (1971).
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Rule 801. Definitions That Apply to This Article; Exclusions From Hearsay, FRE Rule 801

United States Code Annotated
Federal Rules of Evidence (Refs & Annos)
Article VIII. Hearsay (Refs & Annos)

Federal Rules of Evidence Rule 801, 28 U.S.C.A.
Rule 801. Definitions That Apply to This Article; Exclusions From Hearsay

Currentness

(a) Statement. “Statement” means a person's oral assertion, written assertion, or nonverbal conduct, if the person intended it
as an assertion.

(b) Declarant. “Declarant” means the person who made the statement.

(c) Hearsay. “Hearsay” means a statement that:

(1) the declarant does not make while testifying at the current trial or hearing; and

(2) a party offers in evidence to prove the truth of the matter asserted in the statement.

(d) Statements That Are Not Hearsay. A statement that meets the following conditions is not hearsay:

(1) A Declarant-Witness's Prior Statement. The declarant testifies and is subject to cross-examination about a prior
statement, and the statement:

(A) is inconsistent with the declarant's testimony and was given under penalty of perjury at a trial, hearing, or other
proceeding or in a deposition;

(B) is consistent with the declarant's testimony and is offered:

(i) to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence
or motive in so testifying; or

(ii) to rehabilitate the declarant's credibility as a witness when attacked on another ground; or

(C) identifies a person as someone the declarant perceived earlier.

<[Text of paragraph (d)(2) effective until December 1, 2024, absent contrary Congressional action.]>
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(2) An Opposing Party's Statement. The statement is offered against an opposing party and:

(A) was made by the party in an individual or representative capacity;

(B) is one the party manifested that it adopted or believed to be true;

(C) was made by a person whom the party authorized to make a statement on the subject;

(D) was made by the party's agent or employee on a matter within the scope of that relationship and while it existed; or

(E) was made by the party's coconspirator during and in furtherance of the conspiracy.

The statement must be considered but does not by itself establish the declarant's authority under (C); the existence or scope
of the relationship under (D); or the existence of the conspiracy or participation in it under (E).

<[Text of paragraph (d)(2) effective December 1, 2024, absent contrary Congressional action.]>

(2) An Opposing Party's Statement. The statement is offered against an opposing party and:

(A) was made by the party in an individual or representative capacity;

(B) is one the party manifested that it adopted or believed to be true;

(C) was made by a person whom the party authorized to make a statement on the subject;

(D) was made by the party's agent or employee on a matter within the scope of that relationship and while it existed; or

(E) was made by the party's coconspirator during and in furtherance of the conspiracy.

The statement must be considered but does not by itself establish the declarant's authority under (C); the existence or scope
of the relationship under (D); or the existence of the conspiracy or participation in it under (E).

If a party's claim, defense, or potential liability is directly derived from a declarant or the declarant's principal, a statement
that would be admissible against the declarant or the principal under this rule is also admissible against the party.
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(Pub.L. 93-595, § 1, Jan. 2, 1975, 88 Stat.1938; Pub.L. 94-113, § 1, Oct. 16, 1975, 89 Stat. 576; Mar. 2, 1987, eff. Oct. 1,
1987; Apr. 11, 1997, eff. Dec. 1, 1997; Apr. 26, 2011, eff. Dec. 1, 2011; Apr. 25, 2014, eff. Dec. 1, 2014; Apr. 2, 2024, eff.
Dec. 1, 2024, absent contrary Congressional action.)

ADVISORY COMMITTEE NOTES
1972 Proposed Rules

Note to Subdivision (a). The definition of “statement” assumes importance because the term is used in the definition of hearsay
in subdivision (c). The effect of the definition of “statement” is to exclude from the operation of the hearsay rule all evidence
of conduct, verbal or nonverbal, not intended as an assertion. The key to the definition is that nothing is an assertion unless
intended to be one.

It can scarcely be doubted that an assertion made in words is intended by the declarant to be an assertion. Hence verbal assertions
readily fall into the category of “statement.” Whether nonverbal conduct should be regarded as a statement for purposes of
defining hearsay requires further consideration. Some nonverbal conduct, such as the act of pointing to identify a suspect in
a lineup, is clearly the equivalent of words, assertive in nature, and to be regarded as a statement. Other nonverbal conduct,
however, may be offered as evidence that the person acted as he did because of his belief in the existence of the condition
sought to be proved, from which belief the existence of the condition may be inferred. This sequence is, arguably, in effect
an assertion of the existence of the condition and hence properly includable within the hearsay concept. See Morgan, Hearsay
Dangers and the Application of the Hearsay Concept, 62 Harv.L.Rev. 177, 214, 217 (1948), and the elaboration in Finman,
Implied Assertions as Hearsay: Some Criticisms of the Uniform Rules of Evidence, 14 Stan.L.Rev. 682 (1962). Admittedly
evidence of this character is untested with respect to the perception, memory, and narration (or their equivalents) of the actor,
but the Advisory Committee is of the view that these dangers are minimal in the absence of an intent to assert and do not justify
the loss of the evidence on hearsay grounds. No class of evidence is free of the possibility of fabrication, but the likelihood is
less with nonverbal than with assertive verbal conduct. The situations giving rise to the nonverbal conduct are such as virtually
to eliminate questions of sincerity. Motivation, the nature of the conduct, and the presence or absence of reliance will bear
heavily upon the weight to be given the evidence. Falknor, The “Hear-Say” Rule as a “See-Do” Rule: Evidence of Conduct, 33
Rocky Mt.L.Rev. 133 (1961). Similar considerations govern nonassertive verbal conduct and verbal conduct which is assertive
but offered as a basis for inferring something other than the matter asserted, also excluded from the definition of hearsay by
the language of subdivision (c).

When evidence of conduct is offered on the theory that it is not a statement, and hence not hearsay, a preliminary determination
will be required to determine whether an assertion is intended. The rule is so worded as to place the burden upon the party
claiming that the intention existed; ambiguous and doubtful cases will be resolved against him and in favor of admissibility.
The determination involves no greater difficulty than many other preliminary questions of fact. Maguire, The Hearsay System:
Around and Through the Thicket, 14 Vand.L.Rev. 741, 765-767 (1961).

For similar approaches, see Uniform Rule 62(1); California Evidence Code §§ 225, 1200; Kansas Code of Civil Procedure §
60-459(a); New Jersey Evidence Rule 62(1).

Note to Subdivision (c). The definition follows along familiar lines in including only statements offered to prove the truth of
the matter asserted. McCormick § 225; 5 Wigmore § 1361, 6 id. § 1766. If the significance of an offered statement lies solely in
the fact that it was made, no issue is raised as to the truth of anything asserted, and the statement is not hearsay. Emich Motors
Corp. v. General Motors Corp., 181 F.2d 70 (7th Cir.1950), rev'd on other grounds 340 U.S. 558, 71 S.Ct. 408, 95 L.Ed. 534,
letters of complaint from customers offered as a reason for cancellation of dealer's franchise, to rebut contention that franchise
was revoked for refusal to finance sales through affiliated finance company. The effect is to exclude from hearsay the entire
category of “verbal acts” and “verbal parts of an act,” in which the statement itself affects the legal rights of the parties or is
a circumstance bearing on conduct affecting their rights.
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The definition of hearsay must, of course, be read with reference to the definition of statement set forth in subdivision (a).

Testimony given by a witness in the course of court proceedings is excluded since there is compliance with all the ideal conditions
for testifying.

Note to Subdivision (d). Several types of statements which would otherwise literally fall within the definition are expressly
excluded from it:

(1) Prior statement by witness. Considerable controversy has attended the question whether a prior out-of-court statement by a
person now available for cross-examination concerning it, under oath and in the presence of the trier of fact, should be classed
as hearsay. If the witness admits on the stand that he made the statement and that it was true, he adopts the statement and there
is no hearsay problem. The hearsay problem arises when the witness on the stand denies having made the statement or admits
having made it but denies its truth. The argument in favor of treating these latter statements as hearsay is based upon the ground
that the conditions of oath, cross-examination, and demeanor observation did not prevail at the time the statement was made and
cannot adequately be supplied by the later examination. The logic of the situation is troublesome. So far as concerns the oath,
its mere presence has never been regarded as sufficient to remove a statement from the hearsay category, and it receives much
less emphasis than cross-examination as a truth-compelling device. While strong expressions are found to the effect that no
conviction can be had or important right taken away on the basis of statements not made under fear of prosecution for perjury,
Bridges v. Wixon, 326 U.S. 135, 65 S.Ct. 1443, 89 L.Ed. 2103 (1945), the fact is that, of the many common law exceptions to the
hearsay rule, only that for reported testimony has required the statement to have been made under oath. Nor is it satisfactorily
explained why cross-examination cannot be conducted subsequently with success. The decisions contending most vigorously
for its inadequacy in fact demonstrate quite thorough exploration of the weaknesses and doubts attending the earlier statement.
State v. Saporen, 205 Minn. 358, 285 N.W. 898 (1939); Ruhala v. Roby, 379 Mich. 102, 150 N.W.2d 146 (1967); People v.
Johnson, 68 Cal.2d 646, 68 Cal.Rptr. 599, 441 P.2d 111 (1968). In respect to demeanor, as Judge Learned Hand observed in
Di Carlo v. United States, 6 F.2d 364 (2d Cir.1925), when the jury decides that the truth is not what the witness says now, but
what he said before, they are still deciding from what they see and hear in court. The bulk of the case law nevertheless has been
against allowing prior statements of witnesses to be used generally as substantive evidence. Most of the writers and Uniform
Rule 63(1) have taken the opposite position.

The position taken by the Advisory Committee in formulating this part of the rule is funded upon an unwillingness to
countenance the general use of prior prepared statements as substantive evidence, but with a recognition that particular
circumstances call for a contrary result. The judgment is one more of experience than of logic. The rule requires in each instance,
as a general safeguard, that the declarant actually testify as a witness, and it then enumerates three situations in which the
statement is excepted from the category of hearsay. Compare Uniform Rule 63(1) which allows any out-of-court statement of
a declarant who is present at the trial and available for cross-examination.

(A) Prior inconsistent statements traditionally have been admissible to impeach but not as substantive evidence. Under the rule
they are substantive evidence. As has been said by the California Law Revision Commission with respect to a similar provision:

“Section 1235 admits inconsistent statements of witnesses because the dangers against which the hearsay rule is designed to
protect are largely nonexistent. The declarant is in court and may be examined and cross-examined in regard to his statements
and their subject matter. In many cases, the inconsistent statement is more likely to be true than the testimony of the witness at
the trial because it was made nearer in time to the matter to which it relates and is less likely to be influenced by the controversy
that gave rise to the litigation. The trier of fact has the declarant before it and can observe his demeanor and the nature of his
testimony as he denies or tries to explain away the inconsistency. Hence, it is in as good a position to determine the truth or
falsity of the prior statement as it is to determine the truth or falsity of the inconsistent testimony given in court. Moreover,
Section 1235 will provide a party with desirable protection against the ‘turncoat’ witness who changes his story on the stand
and deprives the party calling him of evidence essential to his case.” Comment, California Evidence Code § 1235. See also
McCormick § 39. The Advisory Committee finds these views more convincing than those expressed in People v. Johnson,
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68 Cal.2d 646, 68 Cal.Rptr. 599, 441 P.2d 111 (1968). The constitutionality of the Advisory Committee's view was upheld in
California v. Green, 399 U.S. 149, 90 S.Ct. 1930, 26 L.Ed.2d 489 (1970). Moreover, the requirement that the statement be
inconsistent with the testimony given assures a thorough exploration of both versions while the witness is on the stand and bars
any general and indiscriminate use of previously prepared statements.

(B) Prior consistent statements traditionally have been admissible to rebut charges of recent fabrication or improper influence
or motive but not as substantive evidence. Under the rule they are substantive evidence. The prior statement is consistent with
the testimony given on the stand, and, if the opposite party wishes to open the door for its admission in evidence, no sound
reason is apparent why it should not be received generally.

(C) The admission of evidence of identification finds substantial support, although it falls beyond a doubt in the category of
prior out-of-court statements. Illustrative are People v. Gould, 54 Cal.2d 621, 7 Cal.Rptr. 273, 354 P.2d 865 (1960); Judy v.
State, 218 Md. 168, 146 A.2d 29 (1958); State v. Simmons, 63 Wash.2d 17, 385 P.2d 389 (1963); California Evidence Code §
1238; New Jersey Evidence Rule 63(1)(c); N.Y.Code of Criminal Procedure § 393-b. Further cases are found in 4 Wigmore
§ 1130. The basis is the generally unsatisfactory and inconclusive nature of courtroom identifications as compared with those
made at an earlier time under less suggestive conditions. The Supreme Court considered the admissibility of evidence of prior
identification in Gilbert v. California, 388 U.S. 263, 87 S.Ct. 1951, 18 L.Ed.2d 1178 (1967). Exclusion of lineup identification
was held to be required because the accused did not then have the assistance of counsel. Significantly, the Court carefully
refrained from placing its decision on the ground that testimony as to the making of a prior out-of-court identification (“That's
the man”) violated either the hearsay rule or the right of confrontation because not made under oath, subject to immediate cross-
examination, in the presence of the trier. Instead the Court observed:

“There is a split among the States concerning the admissibility of prior extra-judicial identifications, as independent evidence
of identity, both by the witness and third parties present at the prior identification. See 71 ALR2d 449. It has been held that the
prior identification is hearsay, and, when admitted through the testimony of the identifier, is merely a prior consistent statement.
The recent trend, however, is to admit the prior identification under the exception that admits as substantive evidence a prior
communication by a witness who is available for cross-examination at the trial. See 5 ALR2d Later Case Service 1225-1228.
* % %2388 U.S. at 272, n. 3, 87 S.Ct. at 1956.

(2) Admissions. Admissions by a party-opponent are excluded from the category of hearsay on the theory that their admissibility
in evidence is the result of the adversary system rather than satisfaction of the conditions of the hearsay rule. Strahorn, A
Reconsideration of the Hearsay Rule and Admissions, 85 U.Pa.L.Rev. 484, 564 (1937); Morgan, Basic Problems of Evidence
265 (1962); 4 Wigmore § 1048. No guarantee of trustworthiness is required in the case of an admission. The freedom which
admissions have enjoyed from technical demands of searching for an assurance of truthworthiness in some against-interest
circumstance, and from the restrictive influences of the opinion rule and the rule requiring firsthand knowledge, when taken
with the apparently prevalent satisfaction with the results, calls for generous treatment of this avenue to admissibility.

The rule specifies five categories of statements for which the responsibility of a party is considered sufficient to justify reception
in evidence against him:

(A) A party's own statement is the classic example of an admission. If he has a representative capacity and the statement is
offered against him in that capacity, no inquiry whether he was acting in the representative capacity in making the statement
is required; the statement need only be relevant to represent affairs. To the same effect in California Evidence Code § 1220.
Compare Uniform Rule 63(7), requiring a statement to be made in a representative capacity to be admissible against a party
in a representative capacity.

(B) Under established principles an admission may be made by adopting or acquiescing in the statement of another. While
knowledge of contents would ordinarily be essential, this is not inevitably so: “X is a reliable person and knows what he is talking
about.” See McCormick § 246, p. 527, n. 15. Adoption or acquiescence may be manifested in any appropriate manner. When
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silence is relied upon, the theory is that the person would, under the circumstances, protest the statement made in his presence,
if untrue. The decision in each case calls for an evaluation in terms of probable human behavior. In civil cases, the results
have generally been satisfactory. In criminal cases, however, troublesome questions have been raised by decisions holding that
failure to deny is an admission: the inference is a fairly weak one, to begin with; silence may be motivated by advice of counsel
or realization that “anything you say may be used against you”; unusual opportunity is afforded to manufacture evidence; and
encroachment upon the privilege against self-incrimination seems inescapably to be involved. However, recent decisions of the
Supreme Court relating to custodial interrogation and the right to counsel appear to resolve these difficulties. Hence the rule
contains no special provisions concerning failure to deny in criminal cases.

(C) No authority is required for the general proposition that a statement authorized by a party to be made should have the status
of an admission by the party. However, the question arises whether only statements to third persons should be so regarded,
to the exclusion of statements by the agent to the principal. The rule is phrased broadly so as to encompass both. While it
may be argued that the agent authorized to make statements to his principal does not speak for him, Morgan, Basic Problems
of Evidence 273 (1962), communication to an outsider has not generally been thought to be an essential characteristic of an
admission. Thus a party's books or records are usable against him, without regard to any intent to disclose to third persons. 5
Wigmore § 1557. See also McCormick § 78, pp. 159-161. In accord is New Jersey Evidence Rule 63(8)(a). Cf. Uniform Rule
63(8)(a) and California Evidence Code § 1222 which limit status as an admission in this regard to statements authorized by
the party to be made “for” him, which is perhaps an ambiguous limitation to statements to third persons. Falknor, Vicarious
Admissions and the Uniform Rules, 14 Vand.L.Rev. 855, 860-861 (1961).

(D) The tradition has been to test the admissibility of statements by agents, as admissions, by applying the usual test of agency.
Was the admission made by the agent acting in the scope of his employment? Since few principals employ agents for the purpose
of making damaging statements, the usual result was exclusion of the statement. Dissatisfaction with this loss of valuable and
helpful evidence has been increasing. A substantial trend favors admitting statements related to a matter within the scope of
the agency or employment. Grayson v. Williams, 256 F.2d 61 (10th Cir.1958); Koninklijke Luchtvaart Maatschappij N.V. KLM
Royal Dutch Airlines v. Tuller, 110 U.S.App.D.C. 282,292 F.2d 775, 784 (1961); Martin v. Savage Truck Lines, Inc., 121 F.Supp.
417 (D.D.C.1954), and numerous state court decisions collected in 4 Wigmore, 1964 Supp. pp. 66-73, with comments by the
editor that the statements should have been excluded as not within scope of agency. For the traditional view see Northern Oil
Co. v. Socony Mobil Oil Co., 347 F.2d 81, 85 (2d Cir.1965) and cases cited therein. Similar provisions are found in Uniform
Rule 63(9)(a), Kansas Code of Civil Procedure § 60-460(i)(1), and New Jersey Evidence Rule 63(9)(a).

(E) The limitation upon the admissibility of statements of co-conspirators to those made “during the course and in furtherance
of the conspiracy” is in the accepted pattern. While the broadened view of agency taken in item (iv) might suggest wider
admissibility of statements of co-conspirators, the agency theory of conspiracy is at best a fiction and ought not to serve as
a basis for admissibility beyond that already established. See Levie, Hearsay and Conspiracy, 52 Mich.L.Rev. 1159 (1954);
Comment, 25 U.Chi.L.Rev. 530 (1958). The rule is consistent with the position of the Supreme Court in denying admissibility to
statements made after the objectives of the conspiracy have either failed or been achieved. Krulewitch v. United States, 336 U.S.
440, 69 S.Ct. 716, 93 L.Ed. 790 (1949); Wong Sun v. United States, 371 U.S. 471, 490, 83 S.Ct. 407, 9 L.Ed.2d 441 (1963). For
similarly limited provisions see California Evidence Code § 1223 and New Jersey Rule 63(9)(b). Cf. Uniform Rule 63(9)(b).

1974 Enactment

Note to Subdivision (d)(1). Present federal law, except in the Second Circuit, permits the use of prior inconsistent statements
of a witness for impeachment only. Rule 801(d)(1) as proposed by the Court would have permitted all such statements to be
admissible as substantive evidence, an approach followed by a small but growing number of State jurisdictions and recently
held constitutional in California v. Green, 399 U.S. 149 (1970). Although there was some support expressed for the Court
Rule, based largely on the need to counteract the effect of witness intimidation in criminal cases, the Committee decided to
adopt a compromise version of the Rule similar to the position of the Second Circuit. The Rule as amended draws a distinction
between types of prior inconsistent statements (other than statements of identification of a person made after perceiving him
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which are currently admissible, see United States v. Anderson, 406 F.2d 719, 720 (4th Cir.), cert. denied, 395 U.S. 967 (1969))
and allows only those made while the declarant was subject to cross-examination at a trial or hearing or in a deposition, to be
admissible for their truth. Compare United States v. DeSisto, 329 F.2d 929 (2nd Cir.), cert. denied, 377 U.S. 979 (1964); United
States v. Cunningham, 446 F.2d 194 (2nd Cir.1971) (restricting the admissibility of prior inconsistent statements as substantive
evidence to those made under oath in a formal proceeding, but not requiring that there have been an opportunity for cross-
examination). The rationale for the Committee's decision is that (1) unlike in most other situations involving unsworn or oral
statements, there can be no dispute as to whether the prior statement was made; and (2) the context of a formal proceeding,
an oath, and the opportunity for cross-examination provide firm additional assurances of the reliability of the prior statement.
House Report No. 93-650.

Note to Subdivision (d)(1)(A). Rule 801 defines what is and what is not hearsay for the purpose of admitting a prior statement
as substantive evidence. A prior statement of a witness at a trial or hearing which is inconsistent with his testimony is, of course,
always admissible for the purpose of impeaching the witness' credibility.

As submitted by the Supreme Court, subdivision (d)(1)(A) made admissible as substantive evidence the prior statement of a
witness inconsistent with his present testimony.

The House severely limited the admissibility of prior inconsistent statements by adding a requirement that the prior statement
must have been subject to cross-examination, thus precluding even the use of grand jury statements. The requirement that the
prior statement must have been subject to cross-examination appears unnecessary since this rule comes into play only when the
witness testifies in the present trial. At that time, he is on the stand and can explain an earlier position and be cross-examined
as to both.

The requirement that the statement be under oath also appears unnecessary. Notwithstanding the absence of an oath
contemporaneous with the statement, the witness, when on the stand, qualifying or denying the prior statement, is under oath.
In any event, of all the many recognized exceptions to the hearsay rule, only one (former testimony) requires that the out-of-
court statement have been made under oath. With respect to the lack of evidence of the demeanor of the witness at the time
of the prior statement, it would be difficult to improve upon Judge Learned Hand's observation that when the jury decides that
the truth is not what the witness says now but what he said before, they are still deciding from what they see and hear in court.
[Di Carlo v. U.S., 6 F.2d 364 (2d Cir.1925) ].

The rule as submitted by the Court has positive advantages. The prior statement was made nearer in time to the events, when
memory was fresher and intervening influences had not been brought into play. A realistic method is provided for dealing
with the turncoat witness who changes his story on the stand [see Comment, California Evidence Code § 1235; McCormick,
Evidence, § 38 (2nd ed. 1972) ].

New Jersey, California, and Utah have adopted a rule similar to this one; and Nevada, New Mexico, and Wisconsin have adopted
the identical Federal rule.

For all of these reasons, we think the House amendment should be rejected and the rule as submitted by the Supreme Court
reinstated. [It would appear that some of the opposition to this Rule is based on a concern that a person could be convicted solely
upon evidence admissible under this Rule. The Rule, however, is not addressed to the question of the sufficiency of evidence
to send a case to the jury, but merely as to its admissibility. Factual circumstances could well arise where, if this were the sole
evidence, dismissal would be appropriate. ]

Note to Subdivision (d)(1)(C). As submitted by the Supreme Court and as passed by the House, subdivision (d)(1)(C) of rule
801 made admissible the prior statement identifying a person made after perceiving him. The committee decided to delete this
provision because of the concern that a person could be convicted solely upon evidence admissible under this subdivision.
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Note to Subdivision 801(d)(2)(E). The House approved the long-accepted rule that “a statement by a coconspirator of a party
during the course and in furtherance of the conspiracy” is not hearsay as it was submitted by the Supreme Court. While the rule
refers to a coconspirator, it is this committee's understanding that the rule is meant to carry forward the universally accepted
doctrine that a joint venturer is considered as a coconspirator for the purposes of this rule even though no conspiracy has been
charged. United States v. Rinaldi, 393 F.2d 97, 99 (2d Cir.), cert. denied 393 U.S. 913 (1968); United States v. Spencer, 415 F.2d
1301, 1304 (7th Cir., 1969). Senate Report No. 93-1277.

Rule 801 supplies some basic definitions for the rules of evidence that deal with hearsay. Rule 801(d)(1) defines certain
statements as not hearsay. The Senate amendments make two changes in it.

Note to Subdivision (d)(1)(A). The House bill provides that a statement is not hearsay if the declarant testifies and is subject
to cross-examination concerning the statement and if the statement is inconsistent with his testimony and was given under oath
subject to cross-examination and subject to the penalty of perjury at a trial or hearing or in a deposition. The Senate amendment
drops the requirement that the prior statement be given under oath subject to cross-examination and subject to the penalty of
perjury at a trial or hearing or in a deposition.

The Conference adopts the Senate amendment with an amendment, so that the rule now requires that the prior inconsistent
statement be given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition. The
rule as adopted covers statements before a grand jury. Prior inconsistent statements may, of course, be used for impeaching
the credibility of a witness. When the prior inconsistent statement is one made by a defendant in a criminal case, it is covered
by Rule 801(d)(2).

Note to Subdivision (d)(1)(C). The House bill provides that a statement is not hearsay if the declarant testifies and is subject
to cross-examination concerning the statement and the statement is one of identification of a person made after perceiving him.
The Senate amendment eliminated this provision.

The Conference adopts the Senate amendment. House Report No. 93-1597.
1987 Amendment

The amendments are technical. No substantive change is intended.

1997 Amendment

Rule 801(d)(2) has been amended in order to respond to three issues raised by Bourjaily v. United States, 483 U.S. 171
(1987). First, the amendment codifies the holding in Bourjaily by stating expressly that a court shall consider the contents of
a coconspirator's statement in determining “the existence of the conspiracy and the participation therein of the declarant and
the party against whom the statement is offered.” According to Bourjaily, Rule 104(a) requires these preliminary questions to
be established by a preponderance of the evidence.

Second, the amendment resolves an issue on which the Court had reserved decision. It provides that the contents of the declarant's
statement do not alone suffice to establish a conspiracy in which the declarant and the defendant participated. The court must
consider in addition the circumstances surrounding the statement, such as the identity of the speaker, the context in which the
statement was made, or evidence corroborating the contents of the statement in making its determination as to each preliminary
question. This amendment is in accordance with existing practice. Every court of appeals that has resolved this issue requires
some evidence in addition to the contents of the statement. See, e.g., United States v. Beckham, 968 F.2d 47, 51 (D.C.Cir.1992);
United States v. Sepulveda, 15 F.3d 1161, 1181-82 (1st Cir.1993), cert. denied, 114 S.Ct. 2714 (1994); United States v. Daly,
842 F.2d 1380, 1386 (2d Cir.), cert. denied, 488 U.S. 821 (1988); United States v. Clark, 18 F.3d 1337, 1341-42 (6th Cir.), cert.
denied, 115 S.Ct. 152 (1994); United States v. Zambrana, 841 F.2d 1320, 1344-45 (7th Cir.1988); United States v. Silverman,
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861 F.2d 571, 577 (9th Cir.1988); United States v. Gordon, 844 F.2d 1397, 1402 (9th Cir.1988); United States v. Hernandez, 829
F.2d 988, 993 (10th Cir.1987), cert. denied, 485 U.S. 1013 (1988); United States v. Byrom, 910 F.2d 725, 736 (11th Cir.1990).

Third, the amendment extends the reasoning of Bourjaily to statements offered under subdivisions (C) and (D) of Rule 801(d)
(2). In Bourjaily, the Court rejected treating foundational facts pursuant to the law of agency in favor of an evidentiary approach
governed by Rule 104(a). The Advisory Committee believes it appropriate to treat analogously preliminary questions relating to
the declarant's authority under subdivision (C), and the agency or employment relationship and scope thereof under subdivision

(D).

GAP Report on Rule 801. The word “shall” was substituted for the word “may” in line 19. The second sentence of the
committee note was changed accordingly.

2011 Amendments

The language of Rule 801 has been amended as part of the general restyling of the Evidence Rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic only.
There is no intent to change any result in any ruling on evidence admissibility.

Statements falling under the hearsay exclusion provided by Rule 801(d)(2) are no longer referred to as “admissions” in the title
to the subdivision. The term “admissions” is confusing because not all statements covered by the exclusion are admissions in the
colloquial sense--a statement can be within the exclusion even if it “admitted” nothing and was not against the party's interest
when made. The term “admissions” also raises confusion in comparison with the Rule 804(b)(3) exception for declarations
against interest. No change in application of the exclusion is intended.

2014 Amendments

Rule 801(d)(1)(B), as originally adopted, provided for substantive use of certain prior consistent statements of a witness subject
to cross-examination. As the Advisory Committee noted, “[t]he prior statement is consistent with the testimony given on the
stand, and, if the opposite party wishes to open the door for its admission in evidence, no sound reason is apparent why it should
not be received generally.”

Though the original Rule 801(d)(1)(B) provided for substantive use of certain prior consistent statements, the scope of that
Rule was limited. The Rule covered only those consistent statements that were offered to rebut charges of recent fabrication or
improper motive or influence. The Rule did not, for example, provide for substantive admissibility of consistent statements that
are probative to explain what otherwise appears to be an inconsistency in the witness's testimony. Nor did it cover consistent
statements that would be probative to rebut a charge of faulty memory. Thus, the Rule left many prior consistent statements
potentially admissible only for the limited purpose of rehabilitating a witness's credibility. The original Rule also led to some
conflict in the cases; some courts distinguished between substantive and rehabilitative use for prior consistent statements, while
others appeared to hold that prior consistent statements must be admissible under Rule 801(d)(1)(B) or not at all.

The amendment retains the requirement set forth in 7ome v. United States, 513 U.S. 150 (1995): that under Rule 801(d)(1)(B), a
consistent statement offered to rebut a charge of recent fabrication or improper influence or motive must have been made before
the alleged fabrication or improper influence or motive arose. The intent of the amendment is to extend substantive effect to
consistent statements that rebut other attacks on a witness -- such as the charges of inconsistency or faulty memory.

The amendment does not change the traditional and well-accepted limits on bringing prior consistent statements before the
factfinder for credibility purposes. It does not allow impermissible bolstering of a witness. As before, prior consistent statements
under the amendment may be brought before the factfinder only if they properly rehabilitate a witness whose credibility has
been attacked. As before, to be admissible for rehabilitation, a prior consistent statement must satisfy the strictures of Rule 403.
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As before, the trial court has ample discretion to exclude prior consistent statements that are cumulative accounts of an event.
The amendment does not make any consistent statement admissible that was not admissible previously -- the only difference is
that prior consistent statements otherwise admissible for rehabilitation are now admissible substantively as well.

Changes Made After Publication and Comment

The text of the proposed amendment was changed to clarify that the traditional limits on using prior consistent statements to
rebut a charge of recent fabrication or improper influence or motive are retained. The Committee Note was modified to accord
with the change in text.

<[Effective December 1, 2024, absent contrary Congressional action.]>
2024 Amendments

The rule has been amended to provide that when a party stands in the shoes of a declarant or the declarant's principal, hearsay
statements made by the declarant or principal are admissible against the party. For example, if an estate is bringing a claim
for damages suffered by the decedent, any hearsay statement that would have been admitted against the decedent as a party-
opponent under this rule is equally admissible against the estate. Other relationships that would support this attribution include
assignor/assignee and debtor/trustee when the trustee is pursuing the debtor's claims. The rule is justified because if the party is
standing in the shoes of the declarant or the principal, the party should not be placed in a better position as to the admissibility
of hearsay than the declarant or the principal would have been. A party that derives its interest from a declarant or principal
is ordinarily subject to all the substantive limitations applicable to them, so it follows that the party should be bound by the
same evidence rules as well.

Reference to the declarant's principal is necessary because the statement may have been made by the agent of the person or
entity whose rights or obligations have been succeeded to by the party against whom the statement is offered. The rule does
not apply, however, if the statement is admissible against the agent but not against the principal--for example, if the statement
was made by the agent after termination of employment. This is because the successor's potential liability is derived from the
principal, not the agent.

The rationale of attribution does not apply, and so the hearsay statement would not be admissible, if the declarant makes the
statement after the rights or obligations have been transferred, by contract or operation of law, to the party against whom the
statement is offered.

Notes of Decisions (3241)

Fed. Rules Evid. Rule 801, 28 U.S.C.A., FRE Rule 801
Including Amendments Received Through 10-1-24

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Rule 801. Definitions That Apply to This Article; Exclusions from Hearsay.

(a) Statement. “Statement” means a person’s oral assertion, written assertion, or

nonverbal conduct, if the person intended it as an assertion.
(b) Declarant. “Declarant” means the person who made the statement.
(c) Hearsay. “Hearsay” means a statement that:

(c)(1) the declarant does not make while testifying at the current trial or hearing;

and

(c)(2) a party offers in evidence to prove the truth of the matter asserted in the

statement.

(d) Statements That Are Not Hearsay. A statement that meets the following conditions

is not hearsay:

(d)(1) A Declarant-Witness’s Prior Statement. The declarant testifies and is

subject to cross-examination about a prior statement, and the statement:

(d)(1)(A) is inconsistent with the declarant's testimony or the declarant

denies having made the statement or has forgotten, or

(d)(1)(B) is consistent with the declarant's testimony and is offered to rebut
an express or implied charge that the declarant recently fabricated it or

acted from a recent improper influence or motive in so testifying; or
(d)(1)(C) identifies a person as someone the declarant perceived earlier.

(d)(2) An Opposing Party’s Statement. The statement is offered against an
opposing party and:

(d)(2)(A) was made by the party in an individual or representative capacity;
(d)(2)(B) is one the party manifested that it adopted or believed to be true;

(d)(2)(C) was made by a person whom the party authorized to make a

statement on the subject;
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(d)(2)(D) was made by the party’s agent or employee on a matter within the

scope of that relationship and while it existed; or

(d)(2)(E) was made by the party’s coconspirator during and in furtherance

of the conspiracy.

The statement must be considered but does not by itself establish the declarant's authority

under (C); the existence or scope of the relationship under (D); or the existence of the

conspiracy or participation in it under (E).\

If a party's claim, defense, or potential liability is directly derived from a declarant or the

declarant's principal, a statement that would be admissible against the declarant or the

principal under this rule is also admissible against the party.

Effective: -~/ -/ -—--

Commented [JW1]: This provision was here in FRE
801(d)(2) prior to the recent amendments (i.e., adding the
next provision below), but it has not been in URE 801.

2024 Advisory Committee Note. The language of subparagraph (d)(2) has been amended

in conformity with the federal rule and recent amendments thereto.

2011 Advisory Committee Note. The language of this rule has been amended as part of
the restyling of the Evidence Rules to make them more easily understood and to make
class and terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence

admissibility.

Original Advisory Committee Note. Subsection (a) is in accord with Rule 62(1), Utah
Rules of Evidence (1971).

Subsection (b) is in accord with Rule 62(2), Utah Rules of Evidence (1971). The hearsay
rule is not applicable in declarations of devices and machines, e.g., radar. The definition
of "hearsay" in subdivision (c) is substantially the same as Rule 63, Utah Rules of Evidence

(1971).
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Subdivision (d)(1) is similar to Rule 63(1), Utah Rules of Evidence (1971). It deviates from
the federal rule in that it allows use of prior statements as substantive evidence if (1)
inconsistent or (2) the witness has forgotten, and does not require the prior statement to

have been given under oath or subject to perjury. The former Utah rules admitted such

statements as an exception to the hearsay rule. See California v. Green, 399 U.S. 149 (1970),
with respect to confrontation problems under the Sixth Amendment to the United States
Constitution. Subdivision (d)(1) is as originally promulgated by the United States
Supreme Court with the addition of the language "or the witness denies having made the
statement or has forgotten" and is in keeping with the prior Utah rule and the actual effect

on most juries.

Subdivision (d)(1)(B) is in substance the same as Rule 63(1), Utah Rules of Evidence
(1971). The Utah court has been liberal in its interpretation of the applicable rule in this
general area. State v. Sibert, 6 Utah 2d 198, 310 P.2d 388 (1957).

Subdivision (d)(1)(C) comports with prior Utah case law. State v. Owens, 15 Utah 2d 123,
388 P.2d 797 (1964); State v. Vasquez, 22 Utah 2d 277, 451 P.2d 786 (1969).

The substance of subdivision (d)(2)(A) was contained in Rules 63(6) and (7), Utah Rules

of Evidence (1971), as an exception to the hearsay rule.

Similar provisions to subdivisions (d)(2)(B) and (C) were contained in Rule 63(8), Utah

Rules of Evidence (1971), as an exception to the hearsay rule.

Rule 63(9), Utah Rules of Evidence (1971), was of similar substance and scope to
subdivision (d)(2)(D), except that Rule 63(9) required that the declarant be unavailable
before such admissions are received. Adoptive and vicarious admissions have been
recognized as admissible in criminal as well as civil cases. State v. Kerekes, 622 P.2d 1161

(Utah 1980).

Statements by a coconspirator of a party made during the course and in furtherance of

the conspiracy, admissible as non-hearsay under subdivision (d)(2)(E), have traditionally

been admitted as exceptions to the hearsay rule. State v. Erwin, 101 Utah 365, 120 P.2d
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285 (1941). Rule 63(9)(b), Utah Rules of Evidence (1971), was broader than this rule in that
it provided for the admission of statements made while the party and declarant were
participating in a plan to commit a crime or a civil wrong if the statement was relevant to
the plan or its subject matter and made while the plan was in existence and before its

complete execution or other termination.
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Rule 804. Exceptions to the Rule Against Hearsay--When the..., FRE Rule 804

United States Code Annotated
Federal Rules of Evidence (Refs & Annos)
Article VIII. Hearsay (Refs & Annos)

Federal Rules of Evidence Rule 804, 28 U.S.C.A.
Rule 804. Exceptions to the Rule Against Hearsay--When the Declarant Is Unavailable as a Witness

Currentness

(a) Criteria for Being Unavailable. A declarant is considered to be unavailable as a witness if the declarant:

(1) is exempted from testifying about the subject matter of the declarant's statement because the court rules that a privilege
applies;

(2) refuses to testify about the subject matter despite a court order to do so;

(3) testifies to not remembering the subject matter;

(4) cannot be present or testify at the trial or hearing because of death or a then-existing infirmity, physical illness, or mental
illness; or

(5) is absent from the trial or hearing and the statement's proponent has not been able, by process or other reasonable means,
to procure:

(A) the declarant's attendance, in the case of a hearsay exception under Rule 804(b)(1) or (6); or

(B) the declarant's attendance or testimony, in the case of a hearsay exception under Rule 804(b)(2), (3), or (4).

But this subdivision (a) does not apply if the statement's proponent procured or wrongfully caused the declarant's
unavailability as a witness in order to prevent the declarant from attending or testifying.

(b) The Exceptions. The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness:

(1) Former Testimony. Testimony that:

(A) was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a
different one; and
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(B) is now offered against a party who had--or, in a civil case, whose predecessor in interest had--an opportunity and
similar motive to develop it by direct, cross-, or redirect examination.

(2) Statement Under the Belief of Imminent Death. In a prosecution for homicide or in a civil case, a statement that the
declarant, while believing the declarant's death to be imminent, made about its cause or circumstances.

(3) Statement Against Interest. A statement that:

(A) areasonable person in the declarant's position would have made only if the person believed it to be true because, when
made, it was so contrary to the declarant's proprietary or pecuniary interest or had so great a tendency to invalidate the
declarant's claim against someone else or to expose the declarant to civil or criminal liability; and

<[Text of paragraph (b)(3)(B) effective until December 1, 2024, absent contrary Congressional action.]>

(B) is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a criminal case
as one that tends to expose the declarant to criminal liability.

<[Text of paragraph (b)(3)(B) effective December 1, 2024, absent contrary Congressional action.]>

(B) if offered in a criminal case as one that tends to expose the declarant to criminal liability, is supported by corroborating
circumstances that clearly indicate its trustworthiness after considering the totality of circumstances under which it was
made and any evidence that supports or undermines it.

(4) Statement of Personal or Family History. A statement about:

(A) the declarant's own birth, adoption, legitimacy, ancestry, marriage, divorce, relationship by blood, adoption, or
marriage, or similar facts of personal or family history, even though the declarant had no way of acquiring personal
knowledge about that fact; or

(B) another person concerning any of these facts, as well as death, if the declarant was related to the person by blood,
adoption, or marriage or was so intimately associated with the person's family that the declarant's information is likely
to be accurate.

(5) [Other Exceptions.| [Transferred to Rule 807.]

(6) Statement Offered Against a Party That Wrongfully Caused the Declarant's Unavailability. A statement offered
against a party that wrongfully caused--or acquiesced in wrongfully causing--the declarant's unavailability as a witness, and
did so intending that result.
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CREDIT(S)

(Pub.L. 93-595, § 1, Jan. 2, 1975, 88 Stat. 1942; Pub.L. 94-149, § 1(12), (13), Dec. 12, 1975, 89 Stat. 806; Mar. 2, 1987, eff.
Oct. 1, 1987; Pub.L. 100-690, Title VII, § 7075(b), Nov. 18, 1988, 102 Stat. 4405; Apr. 11, 1997, eff. Dec. 1, 1997; Apr. 28,
2010, eff. Dec. 1, 2010; Apr. 26, 2011, eff. Dec. 1,2011; Apr. 2, 2024, eff. Dec. 1, 2024, absent contrary Congressional action.)

ADVISORY COMMITTEE NOTES
1972 Proposed Rules

As to firsthand knowledge on the part of hearsay declarants, see the introductory portion of the Advisory Committee's Note
to Rule 803.

Note to Subdivision (a). The definition of unavailability implements the division of hearsay exceptions into two categories
by Rules 803 and 804(b).

At common law the unavailability requirement was evolved in connection with particular hearsay exceptions rather than along
general lines. For example, see the separate explications of unavailability in relation to former testimony, declarations against
interest, and statements of pedigree, separately developed in McCormick §§ 234, 257, and 297. However, no reason is apparent
for making distinctions as to what satisfies unavailability for the different exceptions. The treatment in the rule is therefore
uniform although differences in the range of process for witnesses between civil and criminal cases will lead to a less exacting
requirement under item (5). See Rule 45(e) of the Federal Rules of Civil Procedure and Rule 17(e) of the Federal Rules of
Criminal Procedure.

Five instances of unavailability are specified:

(1) Substantial authority supports the position that exercise of a claim of privilege by the declarant satisfies the requirement
of unavailability (usually in connection with former testimony). Wyatt v. State, 35 Ala.App. 147, 46 So.2d 837 (1950); State
v. Stewart, 85 Kan. 404, 116 P. 489 (1911); Annot., 45 A.L.R.2d 1354; Uniform Rule 62(7)(a); California Evidence Code §
240(a)(1); Kansas Code of Civil Procedure § 60-459(g)(1). A ruling by the judge is required, which clearly implies that an
actual claim of privilege must be made.

(2) A witness is rendered unavailable if he simply refuses to testify concerning the subject matter of his statement despite
judicial pressures to do so, a position supported by similar considerations of practicality. Johnson v. People, 152 Colo. 586,
384 P.2d 454 (1963); People v. Pickett, 339 Mich. 294, 63 N.W.2d 681, 45 A.L.R.2d 1341 (1954). Contra, Pleau v. State, 255
Wis. 362, 38 N.W.2d 496 (1949).

(3) The position that a claimed lack of memory by the witness of the subject matter of his statement constitutes unavailability
likewise finds support in the cases, though not without dissent. McCormick § 234, p. 494. If the claim is successful, the practical
effect is to put the testimony beyond reach, as in the other instances. In this instance, however, it will be noted that the lack of
memory must be established by the testimony of the witness himself, which clearly contemplates his production and subjection
to cross-examination.

(4) Death and infirmity find general recognition as grounds. McCormick §§ 234, 257, 297; Uniform Rule 62(7)(c); California
Evidence Code § 240(a)(3); Kansas Code of Civil Procedure § 60-459(g)(3); New Jersey Evidence Rule 62(6)(c). See also the
provisions on use of depositions in Rule 32(a)(3) of the Federal Rules of Civil Procedure and Rule 15(¢e) of the Federal Rules
of Criminal Procedure.

(5) Absence from the hearing coupled with inability to compel attendance by process or other reasonable means also satisfies
the requirement. McCormick § 234; Uniform Rule 62(7)(d) and (e); California Evidence Code § 240(a)(4) and (5); Kansas
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Code of Civil Procedure § 60-459(g)(4) and (5); New Jersey Rule 62(6)(b) and (d). See the discussion of procuring attendance
of witnesses who are nonresidents or in custody in Barber v. Page, 390 U.S. 719, 88 S.Ct. 1318, 20 L.Ed.2d 255 (1968).

If the conditions otherwise constituting unavailability result from the procurement or wrongdoing of the proponent of the
statement, the requirement is not satisfied. The rule contains no requirement that an attempt be made to take the deposition
of a declarant.

Note to Subdivision (b). Rule 803, supra, is based upon the assumption that a hearsay statement falling within one of its
exceptions possesses qualities which justify the conclusion that whether the declarant is available or unavailable is not a relevant
factor in determining admissibility. The instant rule proceeds upon a different theory: hearsay which admittedly is not equal
in quality to testimony of the declarant on the stand may nevertheless be admitted if the declarant is unavailable and if his
statement meets a specified standard. The rule expresses preferences: testimony given on the stand in person is preferred over
hearsay, and hearsay, if of the specified quality, is preferred over complete loss of the evidence of the declarant. The exceptions
evolved at common law with respect to declarations of unavailable declarants furnish the basis for the exceptions enumerated
in the proposal. The term “unavailable” is defined in subdivision (a).

Exception (1). Former testimony does not rely upon some set of circumstances to substitute for oath and cross-examination,
since both oath and opportunity to cross-examine were present in fact. The only missing one of the ideal conditions for the
giving of testimony is the presence of trier and opponent (“demeanor evidence”). This is lacking with all hearsay exceptions.
Hence it may be argued that former testimony is the strongest hearsay and should be included under Rule 803, supra. However,
opportunity to observe demeanor is what in a large measure confers depth and meaning upon oath and cross-examination. Thus
in cases under Rule 803 demeanor lacks the significance which it possesses with respect to testimony. In any event, the tradition,
founded in experience, uniformly favors production of the witness if he is available. The exception indicates continuation of
the policy. This preference for the presence of the witness is apparent also in rules and statutes on the use of depositions, which
deal with substantially the same problem.

Under the exception, the testimony may be offered (1) against the party against whom it was previously offered or (2) against
the party by whom it was previously offered. In each instance the question resolves itself into whether fairness allows imposing,
upon the party against whom now offered, the handling of the witness of the earlier occasion. (1) If the party against whom now
offered is the one against whom the testimony was offered previously, no unfairness is apparent in requiring him to accept his
own prior conduct of cross-examination or decision not to cross-examine. Only demeanor has been lost, and that is inherent in
the situation. (2) If the party against whom now offered is the one by whom the testimony was offered previously, a satisfactory
answer becomes somewhat more difficult. One possibility is to proceed somewhat along the line of an adoptive admission,
i.e. by offering the testimony proponent in effect adopts it. However, this theory savors of discarded concepts of witnesses'
belonging to a party, of litigants' ability to pick and choose witnesses, and of vouching for one's own witnesses. Cf. McCormick
§ 246, pp. 526-527; 4 Wigmore § 1075. A more direct and acceptable approach is simply to recognize direct and redirect
examination of one's own witness as the equivalent of cross-examining an opponent's witness. Falknor, Former Testimony and
the Uniform Rules: A Comment, 38 N.Y.U.L.Rev. 651, n. 1 (1963); McCormick § 231, p. 483. See also 5 Wigmore § 1389.
Allowable techniques for dealing with hostile, double-crossing, forgetful, and mentally deficient witnesses leave no substance
to a claim that one could not adequately develop his own witness at the former hearing. An even less appealing argument is
presented when failure to develop fully was the result of a deliberate choice.

The common law did not limit the admissibility of former testimony to that given in an earlier trial of the same case, although
it did require identity of issues as a means of insuring that the former handling of the witness was the equivalent of what would
now be done if the opportunity were presented. Modern decisions reduce the requirement to “substantial” identity. McCormick
§ 233. Since identity of issues is significant only in that it bears on motive and interest in developing fully the testimony of
the witness, expressing the matter in the latter terms is preferable. /d. Testimony given at a preliminary hearing was held in
California v. Green, 399 U.S. 149, 90 S.Ct. 1930, 26 L.Ed.2d 489 (1970), to satisfy confrontation requirements in this respect.
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As a further assurance of fairness in thrusting upon a party the prior handling of the witness, the common law also insisted upon
identity of parties, deviating only to the extent of allowing substitution of successors in a narrowly construed privity. Mutuality
as an aspect of identity is now generally discredited, and the requirement of identity of the offering party disappears except as
it might affect motive to develop the testimony. Falknor, supra, at 652; McCormick § 232, pp. 487-488. The question remains
whether strict identity, or privity, should continue as a requirement with respect to the party against whom offered. The rule
departs to the extent of allowing substitution of one with the right and opportunity to develop the testimony with similar motive
and interest. This position is supported by modern decisions. McCormick § 232, pp. 489-490; 5 Wigmore § 1388.

Provisions of the same tenor will be found in Uniform Rule 63(3)(b); California Evidence Code §§ 1290-1292; Kansas Code
of Civil Procedure § 60-460(c)(2); New Jersey Evidence Rule 63(3). Unlike the rule, the latter three provide either that former
testimony is not admissible if the right of confrontation is denied or that it is not admissible if the accused was not a party to
the prior hearing. The genesis of these limitations is a caveat in Uniform Rule 63(3) Comment that use of former testimony
against an accused may violate his right of confrontation. Mattox v. United States, 156 U.S. 237, 15 S.Ct. 337, 39 L.Ed. 409
(1895), held that the right was not violated by the Government's use, on a retrial of the same case, of testimony given at the
first trial by two witnesses since deceased. The decision leaves open the questions (1) whether direct and redirect are equivalent
to cross-examination for purposes of confrontation, (2) whether testimony given in a different proceeding is acceptable, and
(3) whether the accused must himself have been a party to the earlier proceeding or whether a similarly situated person will
serve the purpose. Professor Falknor concluded that, if a dying declaration untested by cross-examination is constitutionally
admissible, former testimony tested by the cross-examination of one similarly situated does not offend against confrontation.
Falknor, supra, at 659-660. The constitutional acceptability of dying declarations has often been conceded. Mattox v. United
States, 156 U.S. 237, 243, 15 S.Ct. 337, 39 L.Ed. 409 (1895); Kirby v. United States, 174 U.S. 47, 61, 19 S.Ct. 574, 43 L.Ed.
890 (1899); Pointer v. Texas, 380 U.S. 400, 407, 85 S.Ct. 1065, 13 L.Ed.2d 923 (1965).

Exception (2). The exception is the familiar dying declaration of the common law, expanded somewhat beyond its traditionally
narrow limits. While the original religious justification for the exception may have lost its conviction for some persons over
the years, it can scarcely be doubted that powerful psychological pressures are present. See 5 Wigmore § 1443 and the classic
statement of Chief Baron Eyre in Rex v. Woodcock, 1 Leach 500, 502, 168 Eng.Rep. 352, 353 (K.B.1789).

The common law required that the statement be that of the victim, offered in a prosecution for criminal homicide. Thus
declarations by victims in prosecutions for other crimes, e.g. a declaration by a rape victim who dies in childbirth, and all
declarations in civil cases were outside the scope of the exception. An occasional statute has removed these restrictions, as
in Colo.R.S. § 52-1-20, or has expanded the area of offenses to include abortions, 5 Wigmore § 1432, p. 224, n. 4. Kansas
by decision extended the exception to civil cases. Thurston v. Fritz, 91 Kan. 468, 138 P. 625 (1914). While the common law
exception no doubt originated as a result of the exceptional need for the evidence in homicide cases, the theory of admissibility
applies equally in civil cases and in prosecutions for crimes other than homicide. The same considerations suggest abandonment
of the limitation to circumstances attending the event in question, yet when the statement deals with matters other than the
supposed death, its influence is believed to be sufficiently attenuated to justify the limitation. Unavailability is not limited to
death. See subdivision (a) of this rule. Any problem as to declarations phrased in terms of opinion is laid at rest by Rule 701,
and continuation of a requirement of firsthand knowledge is assured by Rule 602.

Comparable provisions are found in Uniform Rule 63(5); California Evidence Code § 1242; Kansas Code of Civil Procedure
§ 60-460(e); New Jersey Evidence Rule 63(5).

Exception (3). The circumstantial guaranty of reliability for declarations against interest is the assumption that persons do not
make statements which are damaging to themselves unless satisfied for good reason that they are true. Hileman v. Northwest
Engineering Co., 346 F.2d 668 (6th Cir.1965). If the statement is that of a party, offered by his opponent, it comes in as an
admission, Rule 803(d)(2) [sic; probably should be “Rule 801(d)(2)”’], and there is no occasion to inquire whether it is against
interest, this not being a condition precedent to admissibility of admissions by opponents.
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The common law required that the interest declared against be pecuniary or proprietary but within this limitation demonstrated
striking ingenuity in discovering an against-interest aspect. Higham v. Ridgway, 10 East 109, 103 Eng.Rep. 717 (K.B.1808);
Reg. v. Overseers of Birmingham, 1 B. & S. 763, 121 Eng.Rep. 897 (Q.B.1861); McCormick, § 256, p. 551, nn. 2 and 3.

The exception discards the common law limitation and expands to the full logical limit. One result is to remove doubt as to
the admissibility of declarations tending to establish a tort liability against the declarant or to extinguish one which might be
asserted by him, in accordance with the trend of the decisions in this country. McCormick § 254, pp. 548-549. Another is to
allow statements tending to expose declarant to hatred, ridicule, or disgrace, the motivation here being considered to be as strong
as when financial interests are at stake. McCormick § 255, p. 551. And finally, exposure to criminal liability satisfies the against-
interest requirement. The refusal of the common law to concede the adequacy of a penal interest was no doubt indefensible in
logic, see the dissent of Mr. Justice Holmes in Donnelly v. United States, 228 U.S. 243, 33 S.Ct. 449, 57 L.Ed. 820 (1913),
but one senses in the decisions a distrust of evidence of confessions by third persons offered to exculpate the accused arising
from suspicions of fabrication either of the fact of the making of the confession or in its contents, enhanced in either instance
by the required unavailability of the declarant. Nevertheless, an increasing amount of decisional law recognizes exposure to
punishment for crime as a sufficient stake. People v. Spriggs, 60 Cal.2d 868, 36 Cal.Rptr. 841, 389 P.2d 377 (1964); Sutter
v. Easterly, 354 Mo. 282, 189 S.W.2d 284 (1945); Band's Refuse Removal, Inc. v. Fairlawn Borough, 62 N.J.Super. 522, 163
A.2d 465 (1960); Newberry v. Commonwealth, 191 Va. 445, 61 S.E.2d 318 (1950); Annot., 162 A.L.R. 446. The requirement
of corroboration is included in the rule in order to effect an accommodation between these competing considerations. When the
statement is offered by the accused by way of exculpation, the resulting situation is not adapted to control by rulings as to the
weight of the evidence, and hence the provision is cast in terms of a requirement preliminary to admissibility. Cf. Rule 406(a).
The requirement of corroboration should be construed in such a manner as to effectuate its purpose of circumventing fabrication.

Ordinarily the third-party confession is thought of in terms of exculpating the accused, but this is by no means always or
necessarily the case: it may include statements implicating him, and under the general theory of declarations against interest
they would be admissible as related statements. Douglas v. Alabama, 380 U.S. 415, 85 S.Ct. 1074, 13 L.Ed.2d 934 (1965),
and Bruton v. United States, 389 U.S. 818, 88 S.Ct. 126, 19 L.Ed.2d 70 (1968), both involved confessions by codefendants
which implicated the accused. While the confession was not actually offered in evidence in Douglas, the procedure followed
effectively put it before the jury, which the Court ruled to be error. Whether the confession might have been admissible as a
declaration against penal interest was not considered or discussed. Bruton assumed the inadmissibility, as against the accused,
of the implicating confession of his codefendant, and centered upon the question of the effectiveness of a limiting instruction.
These decisions, however, by no means require that all statements implicating another person be excluded from the category
of declarations against interest. Whether a statement is in fact against interest must be determined from the circumstances of
each case. Thus a statement admitting guilt and implicating another person, made while in custody, may well be motivated by
a desire to curry favor with the authorities and hence fail to qualify as against interest. See the dissenting opinion of Mr. Justice
White in Bruton. On the other hand, the same words spoken under different circumstances, e.g., to an acquaintance, would have
no difficulty in qualifying. The rule does not purport to deal with questions of the right of confrontation.

The balancing of self-serving against dissenting aspects of a declaration is discussed in McCormick § 256.

For comparable provisions, see Uniform Rule 63(10); California Evidence Code § 1230; Kansas Code of Civil Procedure §
60-460(j); New Jersey Evidence Rule 63(10).

Exception (4). The general common law requirement that a declaration in this area must have been made ante litem motam has
been dropped, as bearing more appropriately on weight than admissibility. See 5 Wigmore § 1483. Item (i)[(A)] specifically
disclaims any need of firsthand knowledge respecting declarant's own personal history. In some instances it is self-evident
(marriage) and in others impossible and traditionally not required (date of birth). Item (ii)[(B)] deals with declarations
concerning the history of another person. As at common law, declarant is qualified if related by blood or marriage. 5 Wigmore
§ 1489. In addition, and contrary to the common law, declarant qualifies by virtue of intimate association with the family. /d.,
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§ 1487. The requirement sometimes encountered that when the subject of the statement is the relationship between two other
persons the declarant must qualify as to both is omitted. Relationship is reciprocal. Id., § 1491.

For comparable provisions, see Uniform Rule 63(23), (24), (25); California Evidence Code §§ 1310, 1311; Kansas Code of
Civil Procedure § 60-460(u), (v), (w); New Jersey Evidence Rules 63-23), 63(24), 63(25).

1974 Enactment

Note to Subdivision (a)(3). Rule 804(a)(3) was approved in the form submitted by the Court. However, the Committee intends
no change in existing federal law under which the court may choose to disbelieve the declarant's testimony as to his lack of
memory. See United States v. Insana, 423 F.2d 1165, 1169-1170 (2nd Cir.), cert. denied, 400 U.S. 841 (1970).

Note to Subdivision (a)(5). Rule 804(a)(5) as submitted to the Congress provided, as one type of situation in which a declarant
would be deemed “unavailable”, that he be “absent from the hearing and the proponent of his statement has been unable to
procure his attendance by process or other reasonable means.” The Committee amended the Rule to insert after the word
“attendance” the parenthetical expression “(or, in the case of a hearsay exception under subdivision (b)(2), (3), or (4), his
attendance or testimony)”. The amendment is designed primarily to require that an attempt be made to depose a witness (as well
as to seek his attendance) as a precondition to the witness being deemed unavailable. The Committee, however, recognized the
propriety of an exception to this additional requirement when it is the declarant's former testimony that is sought to be admitted
under subdivision (b)(1).

Note to Subdivision (b)(1). Rule 804(b)(1) as submitted by the Court allowed prior testimony of an unavailable witness to be
admissible if the party against whom it is offered or a person “with motive and interest similar” to his had an opportunity to
examine the witness. The Committee considered that it is generally unfair to impose upon the party against whom the hearsay
evidence is being offered responsibility for the manner in which the witness was previously handled by another party. The
sole exception to this, in the Committee's view, is when a party's predecessor in interest in a civil action or proceeding had an
opportunity and similar motive to examine the witness. The Committee amended the Rule to reflect these policy determinations.

Note to Subdivision (b)(2). Rule 804(b)(3) as submitted by the Court (now Rule 804(b)(2) in the bill) proposed to expand
the traditional scope of the dying declaration exception (i.e. a statement of the victim in a homicide case as to the cause or
circumstances of his believed imminent death) to allow such statements in all criminal and civil cases. The Committee did not
consider dying declarations as among the most reliable forms of hearsay. Consequently, it amended the provision to limit their
admissibility in criminal cases to homicide prosecutions, where exceptional need for the evidence is present. This is existing
law. At the same time, the Committee approved the expansion to civil actions and proceedings where the stakes do not involve
possible imprisonment, although noting that this could lead to forum shopping in some instances.

Note to Subdivision (b)(3). Rule 804(b)(4) as submitted by the Court (now Rule 804(b)(3) in the bill) provided as follows:

Statement against interest.--A statement which was at the time of its making so far contrary to the declarant's pecuniary or
proprietary interest or so far tended to subject him to civil or criminal liability or to render invalid a claim by him against another
or to make him an object of hatred, ridicule, or disgrace, that a reasonable man in his position would not have made the statement
unless he believed it to be true. A statement tending to exculpate the accused is not admissible unless corroborated.

The Committee determined to retain the traditional hearsay exception for statements against pecuniary or proprietary interest.
However, it deemed the Court's additional references to statements tending to subject a declarant to civil liability or to render
invalid a claim by him against another to be redundant as included within the scope of the reference to statements against
pecuniary or proprietary interest. See Gichner v. Antonio Triano Tile and Marble Co., 410 F.2d 238 (D.C.Cir.1968). Those
additional references were accordingly deleted.
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The Court's Rule also proposed to expand the hearsay limitation from its present federal limitation to include statements
subjecting the declarant to criminal liability and statements tending to make him an object of hatred, ridicule, or disgrace. The
Committee eliminated the latter category from the subdivision as lacking sufficient guarantees of reliability. See United States
v. Dovico, 380 F.2d 325, 327 nn. 2, 4 (2nd Cir.), cert. denied, 389 U.S. 944 (1967). As for statements against penal interest,
the Committee shared the view of the Court that some such statements do possess adequate assurances of reliability and should
be admissible. It believed, however, as did the Court, that statements of this type tending to exculpate the accused are more
suspect and so should have their admissibility conditioned upon some further provision insuring trustworthiness. The proposal
in the Court Rule to add a requirement of simple corroboration was, however, deemed ineffective to accomplish this purpose
since the accused's own testimony might suffice while not necessarily increasing the reliability of the hearsay statement. The
Committee settled upon the language “unless corroborating circumstances clearly indicate the trustworthiness of the statement”
as affording a proper standard and degree of discretion. It was contemplated that the result in such cases as Donnelly v. United
States, 228 U.S. 243 (1912), where the circumstances plainly indicated reliability, would be changed. The Committee also added
to the Rule the final sentence from the 1971 Advisory Committee draft, designed to codify the doctrine of Bruton v. United
States, 391 U.S. 123 (1968). The Committee does not intend to affect the existing exception to the Bruton principle where the
codefendant takes the stand and is subject to cross-examination, but believed there was no need to make specific provision for
this situation in the Rule, since in that event the declarant would not be “unavailable”. House Report No. 93-650.

Note to Subdivision (a)(5). Subdivision (a) of rule 804 as submitted by the Supreme Court defined the conditions under which
a witness was considered to be unavailable. It was amended in the House.

The purpose of the amendment, according to the report of the House Committee on the Judiciary, is “primarily to require that
an attempt be made to depose a witness (as well as to seek his attendance) as a precondition to the witness being unavailable.”

Under the House amendment, before a witness is declared unavailable, a party must try to depose a witness (declarant) with
respect to dying declarations, declarations against interest, and declarations of pedigree. None of these situations would seem to
warrant this needless, impractical and highly restrictive complication. A good case can be made for eliminating the unavailability
requirement entirely for declarations against interest cases. [Uniform rule 63(10); Kan.Stat. Anno. 60-460(j); 2A N.J.Stats.Anno.
84-63(10).]

In dying declaration cases, the declarant will usually, though not necessarily, be deceased at the time of trial. Pedigree statements
which are admittedly and necessarily based largely on word of mouth are not greatly fortified by a deposition requirement.

Depositions are expensive and time-consuming. In any event, deposition procedures are available to those who wish to resort to
them. Moreover, the deposition procedures of the Civil Rules and Criminal Rules are only imperfectly adapted to implementing
the amendment. No purpose is served unless the deposition, if taken, may be used in evidence. Under Civil Rule (a)(3) the
Criminal Rule 15(e), a deposition, though taken, may not be admissible, and under Criminal Rule 15(a) substantial obstacles
exist in the way of even taking a deposition.

For these reasons, the committee deleted the House amendment.

The committee understands that the rule as to unavailability, as explained by the Advisory Committee “contains no requirement
that an attempt be made to take the deposition of a declarant.” In reflecting the committee's judgment, the statement is accurate
insofar as it goes. Where, however, the proponent of the statement, with knowledge of the existence of the statement, fails to
confront the declarant with the statement at the taking of the deposition, then the proponent should not, in fairness, be permitted
to treat the declarant as “unavailable” simply because the declarant was not amenable to process compelling his attendance at
trial. The committee does not consider it necessary to amend the rule to this effect because such a situation abuses, not conforms
to, the rule. Fairness would preclude a person from introducing a hearsay statement on a particular issue if the person taking
the deposition was aware of the issue at the time of the deposition but failed to depose the unavailable witness on that issue.
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Note to Subdivision (b)(1). Former testimony.--Rule 804(b)(1) as submitted by the Court allowed prior testimony of an
unavailable witness to be admissible if the party against whom it is offered or a person “with motive and interest similar” to
his had an opportunity to examine the witness.

The House amended the rule to apply only to a party's predecessor in interest. Although the committee recognizes considerable
merit to the rule submitted by the Supreme Court, a position which has been advocated by many scholars and judges, we have
concluded that the difference between the two versions is not great and we accept the House amendment.

Note to Subdivision (b)(3). The rule defines those statements which are considered to be against interest and thus of sufficient
trustworthiness to be admissible even though hearsay. With regard to the type of interest declared against, the version submitted
by the Supreme Court included inter alia, statements tending to subject a declarant to civil liability or to invalidate a claim by
him against another. The House struck these provisions as redundant. In view of the conflicting case law construing pecuniary
or proprietary interests narrowly so as to exclude, e.g., tort cases, this deletion could be misconstrued.

Three States which have recently codified their rules of evidence have followed the Supreme Court's version of this rule, i.e.,
that a statement is against interest if it tends to subject a declarant to civil liability. [Nev.Rev.Stats. § 51.345; N.Mex.Stats. (1973
Supp.) § 20-4-804(4); West's Wis.Stats.Anno. (1973 Supp.) § 908.045(4).]

The committee believes that the reference to statements tending to subject a person to civil liability constitutes a desirable
clarification of the scope of the rule. Therefore, we have reinstated the Supreme Court language on this matter.

The Court rule also proposed to expand the hearsay limitation from its present federal limitation to include statements subjecting
the declarant to statements tending to make him an object of hatred, ridicule, or disgrace. The House eliminated the latter
category from the subdivision as lacking sufficient guarantees of reliability. Although there is considerable support for the
admissibility of such statements (all three of the State rules referred to supra, would admit such statements), we accept the
deletion by the House.

The House amended this exception to add a sentence making inadmissible a statement or confession offered against the accused
in a criminal case, made by a codefendant or other person implicating both himself and the accused. The sentence was added to
codify the constitutional principle announced in Bruton v. United States, 391 U.S. 123 (1968). Bruton held that the admission
of the extrajudicial hearsay statement of one codefendant inculpating a second codefendant violated the confrontation clause
of the sixth amendment.

The committee decided to delete this provision because the basic approach of the rules is to avoid codifying, or attempting to
codify, constitutional evidentiary principles, such as the fifth amendment's right against self-incrimination and, here, the sixth
amendment's right of confrontation. Codification of a constitutional principle is unnecessary and, where the principle is under
development, often unwise. Furthermore, the House provision does not appear to recognize the exceptions to the Bruton rule,
e.g. where the codefendant takes the stand and is subject to cross examination; where the accused confessed, see United States v.
Mancusi, 404 F.2d 296 (2d Cir.1968), cert. denied 397 U.S. 942 (1907); where the accused was placed at the scene of the crime,
see United States v. Zelker, 452 F.2d 1009 (2d Cir.1971). For these reasons, the committee decided to delete this provision.

Note to Subdivision (b)(5). See Note to Paragraph (24), Notes of Committee on the Judiciary, Senate Report No. 93-1277, set
out as a note under rule 803 of these rules. Senate Report No. 93-1277.

Rule 804 defines what hearsay statements are admissible in evidence if the declarant is unavailable as a witness. The Senate
amendments make four changes in the rule.

Note to Subdivision (a)(5). Subsection (a) defines the term “unavailability as a witness”. The House bill provides in subsection
(a)(5) that the party who desires to use the statement must be unable to procure the declarant's attendance by process or other
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reasonable means. In the case of dying declarations, statements against interest and statements of personal or family history,
the House bill requires that the proponent must also be unable to procure the declarant's testimony (such as by deposition or
interrogatories) by process or other reasonable means. The Senate amendment eliminates this latter provision.

The Conference adopts the provision contained in the House bill.

Note to Subdivision (b)(3). The Senate amendment to subsection (b)(3) provides that a statement is against interest and not
excluded by the hearsay rule when the declarant is unavailable as a witness, if the statement tends to subject a person to civil
or criminal liability or renders invalid a claim by him against another. The House bill did not refer specifically to civil liability
and to rendering invalid a claim against another. The Senate amendment also deletes from the House bill the provision that
subsection (b)(3) does not apply to a statement or confession, made by a codefendant or another, which implicates the accused
and the person who made the statement, when that statement or confession is offered against the accused in a criminal case.

The Conference adopts the Senate amendment. The Conferees intend to include within the purview of this rule, statements
subjecting a person to civil liability and statements rendering claims invalid. The Conferees agree to delete the provision
regarding statements by a codefendant, thereby reflecting the general approach in the Rules of Evidence to avoid attempting
to codify constitutional evidentiary principles.

Note to Subdivision (b)(5). The Senate amendment adds a new subsection, (b)(6) [now (b)(5) ], which makes admissible a
hearsay statement not specifically covered by any of the five previous subsections, if the statement has equivalent circumstantial
guarantees of trustworthiness and if the court determines that (A) the statement is offered as evidence of a material fact; (B)
the statement is more probative on the point for which it is offered than any other evidence the proponent can procure through
reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of
the statement into evidence.

The House bill eliminated a similar, but broader, provision because of the conviction that such a provision injected too much
uncertainty into the law of evidence regarding hearsay and impaired the ability of a litigant to prepare adequately for trial.

The Conference adopts the Senate amendment with an amendment that renumbers this subsection and provides that a party
intending to request the court to use a statement under this provision must notify any adverse party of this intention as well as
of the particulars of the statement, including the name and address of the declarant. This notice must be given sufficiently in
advance of the trial or hearing to provide any adverse party with a fair opportunity to prepare to contest the use of the statement.
House Report No. 93-1597.

1987 Amendments
The amendments are technical. No substantive change is intended.
1997 Amendments

Subdivision (b)(5). The contents of Rule 803(24) and Rule 804(b)(5) have been combined and transferred to a new Rule 807.
This was done to facilitate additions to Rules 803 and 804. No change in meaning is intended.

Subdivision (b)(6). Rule 804(b)(6) has been added to provide that a party forfeits the right to object on hearsay grounds to
the admission of a declarant's prior statement when the party's deliberate wrongdoing or acquiescence therein procured the
unavailability of the declarant as a witness. This recognizes the need for a prophylactic rule to deal with abhorrent behavior
“which strikes at the heart of the system of justice itself.” United States v. Mastrangelo, 693 F.2d 269, 273 (2d Cir.1982), cert.
denied, 467 U.S. 1204 (1984). The wrongdoing need not consist of a criminal act. The rule applies to all parties, including
the government.
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Every circuit that has resolved the question has recognized the principle of forfeiture by misconduct, although the tests for
determining whether there is a forfeiture have varied. See, e.g., United States v. Aguiar, 975 F.2d 45, 47 (2d Cir.1992); United
States v. Potamitis, 739 F.2d 784, 789 (2d Cir.), cert. denied, 469 U.S. 918 (1984); Steele v. Taylor, 684 F.2d 1193, 1199 (6th
Cir.1982), cert. denied, 460 U.S. 1053 (1983); United States v. Balano, 618 F.2d 624, 629 (10th Cir.1979), cert. denied, 449
U.S. 840 (1980); United States v. Carlson, 547 F.2d 1346, 1358-59 (8th Cir.), cert. denied, 431 U.S. 914 (1977). The foregoing
cases apply a preponderance of the evidence standard. Contra United States v. Thevis, 665 F.2d 616, 631 (5th Cir.) (clear and
convincing standard), cert. denied, 459 U.S. 825 (1982). The usual Rule 104(a) preponderance of the evidence standard has
been adopted in light of the behavior the new Rule 804(b)(6) seeks to discourage.

GAP Report on Rule 804(b)(5). The words “Transferred to Rule 807" were substituted for “Abrogated.”

GAP Report on Rule 804(b)(6). The title of the rule was changed to “Forfeiture by wrongdoing.” The word “who” in line 24
was changed to “that” to indicate that the rule is potentially applicable against the government. Two sentences were added to
the first paragraph of the committee note to clarify that the wrongdoing need not be criminal in nature, and to indicate the rule's
potential applicability to the government. The word “forfeiture” was substituted for “waiver” in the note.

2010 Amendments

Subdivision (b)(3). Rule 804(b)(3) has been amended to provide that the corroborating circumstances requirement applies to all
declarations against penal interest offered in criminal cases. A number of courts have applied the corroborating circumstances
requirement to declarations against penal interest offered by the prosecution, even though the text of the Rule did not so provide.
See, e.g., United States v. Alvarez, 584 F.2d 694, 701 (5th Cir. 1978) (“by transplanting the language governing exculpatory
statements onto the analysis for admitting inculpatory hearsay, a unitary standard is derived which offers the most workable basis
for applying Rule 804(b)(3)”); United States v. Shukri, 207 F.3d 412 (7th Cir. 2000) (requiring corroborating circumstances for
against-penal-interest statements offered by the government). A unitary approach to declarations against penal interest assures
both the prosecution and the accused that the Rule will not be abused and that only reliable hearsay statements will be admitted
under the exception.

All other changes to the structure and wording of the Rule are intended to be stylistic only. There is no intent to change any
other result in any ruling on evidence admissibility.

The amendment does not address the use of the corroborating circumstances for declarations against penal interest offered in
civil cases.

In assessing whether corroborating circumstances exist, some courts have focused on the credibility of the witness who relates
the hearsay statement in court. But the credibility of the witness who relates the statement is not a proper factor for the court
to consider in assessing corroborating circumstances. To base admission or exclusion of a hearsay statement on the witness's
credibility would usurp the jury's role of determining the credibility of testifying witnesses.

2011 Amendments
The language of Rule 804 has been amended as part of the general restyling of the Evidence Rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic only.

There is no intent to change any result in any ruling on evidence admissibility.

No style changes were made to Rule 804(b)(3), because it was already restyled in conjunction with a substantive amendment,
effective December 1, 2010.


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992157879&pubNum=0000350&originatingDoc=N391A72E0B97011D8983DF34406B5929B&refType=RP&fi=co_pp_sp_350_47&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_47 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984135578&pubNum=0000350&originatingDoc=N391A72E0B97011D8983DF34406B5929B&refType=RP&fi=co_pp_sp_350_789&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_789 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984135578&pubNum=0000350&originatingDoc=N391A72E0B97011D8983DF34406B5929B&refType=RP&fi=co_pp_sp_350_789&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_789 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984241067&pubNum=0000780&originatingDoc=N391A72E0B97011D8983DF34406B5929B&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982134315&pubNum=0000350&originatingDoc=N391A72E0B97011D8983DF34406B5929B&refType=RP&fi=co_pp_sp_350_1199&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1199 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982134315&pubNum=0000350&originatingDoc=N391A72E0B97011D8983DF34406B5929B&refType=RP&fi=co_pp_sp_350_1199&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1199 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983212394&pubNum=0000780&originatingDoc=N391A72E0B97011D8983DF34406B5929B&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979140583&pubNum=0000350&originatingDoc=N391A72E0B97011D8983DF34406B5929B&refType=RP&fi=co_pp_sp_350_629&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_629 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980224223&pubNum=0000780&originatingDoc=N391A72E0B97011D8983DF34406B5929B&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980224223&pubNum=0000780&originatingDoc=N391A72E0B97011D8983DF34406B5929B&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976125890&pubNum=0000350&originatingDoc=N391A72E0B97011D8983DF34406B5929B&refType=RP&fi=co_pp_sp_350_1358&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1358 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000780&cite=431US914&originatingDoc=N391A72E0B97011D8983DF34406B5929B&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981153490&pubNum=0000350&originatingDoc=N391A72E0B97011D8983DF34406B5929B&refType=RP&fi=co_pp_sp_350_631&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_631 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982235686&pubNum=0000780&originatingDoc=N391A72E0B97011D8983DF34406B5929B&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978120484&pubNum=0000350&originatingDoc=N391A72E0B97011D8983DF34406B5929B&refType=RP&fi=co_pp_sp_350_701&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_701 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000075024&pubNum=0000506&originatingDoc=N391A72E0B97011D8983DF34406B5929B&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

Rule 804. Exceptions to the Rule Against Hearsay--When the..., FRE Rule 804

<[Effective December 1, 2024, absent contrary Congressional action.]>
2024 Amendments

Rule 804(b)(3)(B) has been amended to require that in assessing whether a statement is supported by “corroborating
circumstances that clearly indicate its trustworthiness,” the court must consider not only the totality of the circumstances under
which the statement was made, but also any evidence supporting or undermining it. While most courts have considered evidence
independent of the statement, some courts have refused to do so. The rule now provides for a uniform approach and recognizes
that the existence or absence of independent evidence supporting the statement is relevant to, but not necessarily dispositive
of, whether a statement that tends to expose the declarant to criminal liability should be admissible under this exception when
offered in a criminal case. A court evaluating the admissibility of a third-party confession to a crime, for example, must consider
not only circumstances such as the timing and spontaneity of the statement and the third-party declarant's likely motivations in
making it. The court must also consider information, if any, supporting the statement, such as evidence placing the third party
in the vicinity of the crime. Courts must also consider evidence that undermines the declarant's account.

Although it utilizes slightly different language to fit within the framework of Rule 804(b)(3), the amendment is consistent with
the 2019 amendment to Rule 807 that requires courts to consider corroborating evidence in the trustworthiness inquiry under
that provision. The amendment is also supported by the legislative history of the corroborating circumstances requirement in
Rule 804(b)(3). See 1974 House Judiciary Committee Report on Rule 804(b)(3) (adding “corroborating circumstances clearly
indicate the trustworthiness of the statement” language and noting that this standard would change the result in cases like
Donnelly v. United States, 228 U.S. 243 (1913), that excluded a third-party confession exculpating the defendant despite the
existence of independent evidence demonstrating the accuracy of the statement).

Notes of Decisions (860)

Fed. Rules Evid. Rule 804, 28 U.S.C.A., FRE Rule 804
Including Amendments Received Through 10-1-24

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Rule 804. Exceptions to the Rule Against Hearsay - When the Declarant is Unavailable

as a Witness.

(a) Criteria for Being Unavailable. A declarant is considered to be unavailable as a

witness if the declarant:

(@)(1) is exempted from testifying about the subject matter of the declarant’s

statement because the court rules that a privilege applies;
(a)(2) refuses to testify about the subject matter despite a court order to do so;
(a)(3) testifies to not remembering the subject matter;

(a)(4) cannot be present or testify at the trial or hearing because of death or a then-

existing infirmity, physical illness, or mental illness; or

(a)(5) is absent from the trial or hearing and the statement’s proponent has not
been able, by process or other reasonable means, to procure the declarant’s

attendance.

But this subdivision (a) does not apply if the statement’s proponent procured or
wrongfully caused the declarant’s unavailability as a witness in order to prevent

the declarant from attending or testifying.

(b) The Exceptions. The following are not excluded by the rule against hearsay if the

declarant is unavailable as a witness:
(b)(1) Former Testimony. Testimony that:

(b)(1)(A) was given as a witness at a trial, hearing, or lawful deposition,

whether given during the current proceeding or a different one; and

(b)(1)(B) is now offered against a party who had — or, in a civil case, whose
predecessor in interest had — an opportunity and similar motive to develop

it by direct, cross-, or redirect examination.
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(b)(2) Statement Under the Belief of Imminent Death. In a civil or criminal case,
a statement made by the declarant while believing the declarant’s death to be

imminent, if the judge finds it was made in good faith.
(b)(3) Statement Against Interest. A statement that:

(b)(3)(A) a reasonable person in the declarant’s position would have made
only if the person believed it to be true because, when made, it was so
contrary to the declarant’s proprietary or pecuniary interest or had so great
a tendency to invalidate the declarant’s claim against someone else or to

expose the declarant to civil or criminal liability; and

(b)(3)(B) if offered in a criminal case as one that tends to expose the

declarant to criminal liability, is supported by corroborating circumstances

that clearly indicate its trustworthiness_after considering the totality of

circumstances under which it was made and any evidence that supports or

undermines it-ifitis-effered-ina-eriminal- easeas-one-that tendsto-expese

(b)(4) Statement of Personal or Family History. A statement about:

(b)(4)(A) the declarant’s own birth, adoption, legitimacy, ancestry,
marriage, divorce, relationship by blood or marriage, or similar facts of
personal or family history, even though the declarant had no way of

acquiring personal knowledge about that fact; or

(b)(4)(B) another person concerning any of these facts, as well as death, if
the declarant was related to the person by blood, adoption, or marriage or
was so intimately associated with the person’s family that the declarant’s

information is likely to be accurate.

Effective: --/--/----
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2024 Advisory Committee Note. The language of subparagraph (b)(3)(B) has been

amended in conformity with recent amendments to the federal rule.

2011 Advisory Committee Note. The language of this rule has been amended as part of
the restyling of the Evidence Rules to make them more easily understood and to make
class and terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence

admissibility.

Original Advisory Committee Note. Subdivision (a) is comparable to Rule 63(7), Utah
Rules of Evidence (1971). Rule 62(7)[(e)], Utah Rules of Evidence (1971), seems to be
encompassed in Rule 804(a)(5). Subdivision (a)(5) is a modification of the federal rule

which permits judicial discretion to be applied in determining unavailability of a witness.

Subdivision (b)(1) is comparable to Rule 63(3), Utah Rules of Evidence (1971), but the
former rule is broader to the extent that it did not limit the admission of the testimony to
a situation where the party to the action had the interest and opportunity to develop the
testimony. Condas v. Condas, 618 P.2d 491 (Utah 1980); State v. Brooks, 638 P.2d 537
(Utah 1981).

Subdivision (b)(2) is comparable to Rule 63(5), Utah Rules of Evidence (1971), but the
former rule was not limited to declarations concerning the cause or circumstances of the
impending death nor did it limit dying declarations in criminal prosecutions to homicide
cases. The rule has been modified by making it applicable to any civil or criminal
proceeding, subject to the qualification that the judge finds the statement to have been

made in good faith.

Subdivision (b)(3) is comparable to Rule 63(10), Utah Rules of Evidence (1971), though it

does not extend merely to social interests.
Subdivision (b)(4) is similar to Rule 63(24), Utah Rules of Evidence (1971).

Subdivision (b)(5) had no counterpart in Utah Rules of Evidence (1971).
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Rule 1006. Summaries to Prove Content, FRE Rule 1006

United States Code Annotated
Federal Rules of Evidence (Refs & Annos)
Article X. Contents of Writings, Recordings, and Photographs

Federal Rules of Evidence Rule 1006, 28 U.S.C.A.
Rule 1006. Summaries to Prove Content

Currentness

<[Text of rule effective until December 1, 2024, absent contrary Congressional action.]>

The proponent may use a summary, chart, or calculation to prove the content of voluminous writings, recordings, or photographs
that cannot be conveniently examined in court. The proponent must make the originals or duplicates available for examination or
copying, or both, by other parties at a reasonable time and place. And the court may order the proponent to produce them in court.

<[Text of rule effective December 1, 2024, absent contrary Congressional action.]>

(a) Summaries of Voluminous Materials Admissible as Evidence. The court may admit as evidence a summary, chart,
or calculation offered to prove the content of voluminous admissible writings, recordings, or photographs that cannot be
conveniently examined in court, whether or not they have been introduced into evidence.

(b) Procedures. The proponent must make the underlying originals or duplicates available for examination or copying, or both,
by other parties at a reasonable time and place. And the court may order the proponent to produce them in court.

(c) Illustrative Aids Not Covered. A summary, chart, or calculation that functions only as an illustrative aid is governed by
Rule 107.

CREDIT(S)
(Pub.L. 93-595, § 1, Jan. 2, 1975, 88 Stat. 1946; Apr. 26, 2011, eff. Dec. 1, 2011; Apr. 2, 2024, eff. Dec. 1, 2024, absent
contrary Congressional action.)

ADVISORY COMMITTEE NOTES
1972 Proposed Rules

The admission of summaries of voluminous books, records, or documents offers the only practicable means of making their
contents available to judge and jury. The rule recognizes this practice, with appropriate safeguards. 4 Wigmore § 1230.

2011 Amendments
The language of Rule 1006 has been amended as part of the restyling of the Evidence Rules to make them more easily understood

and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic only. There is no
intent to change any result in any ruling on evidence admissibility.
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Rule 1006. Summaries to Prove Content, FRE Rule 1006

<[Effective December 1, 2024, absent contrary Congressional action.]>
2024 Amendments

Rule 1006 has been amended to correct misperceptions about the operation of the rule by some courts. Some courts have
mistakenly held that a Rule 1006 summary is “not evidence” and that it must be accompanied by limiting instructions cautioning
against its substantive use. But the purpose of Rule 1006 is to permit alternative proof of the content of writings, recordings,
or photographs too voluminous to be conveniently examined in court. To serve their intended purpose, therefore, Rule 1006
summaries must be admitted as substantive evidence and the rule has been amended to clarify that a party may offer a Rule 1006
summary “as evidence.” The court may not instruct the jury that a summary admitted under this rule is not to be considered
as evidence.

Rule 1006 has also been amended to clarify that a properly supported summary may be admitted into evidence whether or
not the underlying voluminous materials reflected in the summary have been admitted. Some courts have mistakenly held that
the underlying voluminous writings or recordings themselves must be admitted into evidence before a Rule 1006 summary
may be used. Because Rule 1006 allows alternate proof of materials too voluminous to be conveniently examined during trial
proceedings, admission of the underlying voluminous materials is not required and the amendment so states. Conversely, there
are courts that deny resort to a properly supported Rule 1006 summary because the underlying writings or recordings--or a
portion of them--have been admitted into evidence. Summaries that are otherwise admissible under Rule 1006 are not rendered
inadmissible because the underlying documents have been admitted, in whole or in part, into evidence. In most cases, a Rule
1006 chart may be the only evidence the trier of fact will examine concerning a voluminous set of documents. In some instances,
however, the summary may be admitted in addition to the underlying documents.

A summary admissible under Rule 1006 must also pass the balancing test of Rule 403. For example, if the summary does
not accurately reflect the underlying voluminous evidence, or if it is argumentative, its probative value may be substantially
outweighed by the risk of unfair prejudice or confusion.

Consistent with the original rule, the amendment requires that the proponent of a Rule 1006 summary make the underlying
voluminous records available to other parties at a reasonable time and place. The trial judge has discretion in determining the
reasonableness of the production in each case but must ensure that all parties have a fair opportunity to evaluate the summary.
Cf. Fed. R. Evid. 404(b)(3) and 807(Db).

Although Rule 1006 refers to materials too voluminous to be examined “in court” and permits the trial judge to order production
of underlying materials “in court,” the rule applies to virtual proceedings just as it does to proceedings conducted in person
in a courtroom.

The amendment draws a distinction between summaries of voluminous admissible information offered to prove a fact, and
illustrations offered solely to assist the trier of fact in understanding the evidence. The former are subject to the strictures of
Rule 1006. The latter are illustrative aids, which are now regulated by Rule 107.

Notes of Decisions (237)

Fed. Rules Evid. Rule 1006, 28 U.S.C.A., FRE Rule 1006
Including Amendments Received Through 10-1-24

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Rule 1006. Summaries to Prove Content.

(a) Summaries of Voluminous Materials Admissible as Evidence. The court may admit

as evidence a summary, chart, or calculation offered to prove the content of voluminous

admissible writings, recordings, or photographs that cannot be conveniently examined

in court, whether or not they have been introduced into evidence.

(b) Procedures. The proponent must make the underlying originals or duplicates

available for examination or copying, or both, by other parties at a reasonable time and

place. And the court may order the proponent to produce them in court.

(c) INlustrative Aids Not Covered. A summary, chart, or calculation that functions only

as an illustrative aid is governed by Rule 107.

Effective: -/ --/ ----

2024 Advisory Committee Note. The language of this rule has been amended in

conformity with recent amendments to the federal rule.

2011 Advisory Committee Note. The language of this rule has been amended as part of
the restyling of the Evidence Rules to make them more easily understood and to make
class and terminology consistent throughout the rules. These changes are intended to be
stylistic only. There is no intent to change any result in any ruling on evidence

admissibility. This rule is the federal rule, verbatim.

Original Advisory Committee Note. This rule is the federal rule, verbatim, and is

comparable to the substance of Rule 70(f), Utah Rules of Evidence (1971).
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