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UTAH SUPREME COURT ADVISORY COMMITTEE
ON THE RULES OF EVIDENCE

MEETING MINUTES
FINAL — WAITING APPROVAL
June 14th, 2022
5:15 p.m.-7:15 p.m.

Via Webex
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Hon. Teresa Welch
Hon. David Williams
John Nielsen

Hon. Michael Leavitt
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Melinda Bowen
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Ed Havas

Jennifer Parrish

Nicole Salazar-Hall
Hon. Richard McKelvie
Matthew Hansen

STAFF
Bryson King
Angelica Juarez

Jacqueline Carlton
Adam Alba

Dallas Young
Teneille Brown
Tony Graf

1. WELCOME, INTRODUCTION OF NEW MEMBER, AND APPROVAL OF MINUTES:

Chris Hogle welcomed everyone to the meeting. Upon no changes suggested, John Nielson
moved to approve the minutes. Sarah Carlquist seconded the motion and it passed
unanimously.

2. REPORT ON FORMATION OF SUBCOMMITTEE TO DISCUSS JUVENILE INTERFACE WITH
URE

Judge Leavitt proposed to amend Rule 412 back to how it previously was. Instead, he suggested
to amend Rule 101 and 1101 to include some additions.

1101(a) to add “and all juvenile court proceedings unless stated otherwise in the Utah Rules of
Juvenile Procedure.”

Mr. Hogle suggested amending other rules along the same lines. Twelve rules use the term
“criminal case” and perhaps a subcommittee can look at whether it makes sense to add juvenile
court delinquency proceedings in each rule. The same instance would arise in rules in which the



term “civil case” arises. There are four instances in which the rules uses “criminal proceeding.”
Mr. Hogle also suggested to take a look at Rule 615(b) and also at instances in which they say
civil case to include non-delinquency proceedings.

Judge Leavitt suggested we can accomplish this with a general definitional statement.

Mr. Hogle suggested drafting something to the Supreme Court. Judge Leavitt agreed to put this
together.

3. DISCUSSION AND MOTION ON WHETHER TO VACATE COMMITTEE’S VOTE TO
APPROVE RULE 412 FOR COMMENT

Bryson King informed the group that we have not received signed order from the Supreme
Court. They made a motion and it carried but there is no signed order. Assuming it isn’t yet
signed, the committee may still ask the Supreme Court to hold off. Otherwise, it may become
effective May 1st if the Supreme Court has in fact already ordered it to be published.

Mr. Hogle asked whether the Supreme court justices voted to adopt Rule 412 as recommended
by the committee. Mr. King indicated “yes”.

Mr. Hogle suggested that unless there is a strong view otherwise, we should allow rule 412 to
be published as a docket and working on the bigger fix. Judge Leavitt agreed.

Mr. Nielson agreed with leaving Rule 412 as it is and then have this working group make the
criminal terminology consistent.

Judge Leavitt agreed to have this ready to go by next meeting.

4, FEEDBACK FROM SUPREME COURT CONFERENCE PRESENTATION ON RULE 506 AND
REVEW OF SUBCOMMITTEE MEETING

Ms. Carlquist informed the group of the feedback received during the presentation to the
Supreme Court. The Supreme Court’s primary concern with the d(2) exception was that it was
potentially too broad.

There was a lively discussion amongst the group regarding the use of the term “extrinsic
evidence” and whether this phrase is necessary in the context of this rule. The group decided it
would be best to draft an advisory committee note to the Supreme Court to get the Court’s
feedback. Ms. Carlquist volunteered to draft an updated Advisory Committee Note for approval
at the next meeting.

5. DISCUSS HB277’S EFFECT ON RULE 506 AND WHETHER TO ADOPT LANGUAGE TO
INCLUDE PROVISIONS FOR JUVENILES



Mr. King discussed HB277, a bill seeking to add a definitional section about juvenile competency
restoration and confidentiality to Rule 506. The legislature may also bring forth a bill in the next
session to modify Rule 506 to reflect those changes.

The group discussed whether this committee should work to modify the rule instead of allowing
the legislature to take the lead. The group ultimately decided to wait on taking any action, at
least until we receive more direction or guidance from the Supreme Court.

Tony Graf motioned to adjourn. Judge Leavitt seconded. Judge Williams Third.

Adjourn:

With no further items for discussion, the meeting was adjourned. The next meeting will be on
October 11th, at 5:15 pm, via Webex video conferencing.
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Rule 506. Physician and Mental Health Therapist-Patient.

(a) Definitions.

(a)(1) "Patient" means a person who consults or is examined or interviewed by a
physician or mental health therapist.

(a)(2) "Physician" means a person licensed, or reasonably believed by the patient to
be licensed, to practice medicine in any state.

(a)(3) "Mental health therapist" means a person who

(a)(3)(A) is or is reasonably believed by the patient to be licensed or certified in
any state as a physician, psychologist, clinical or certified social worker, marriage
and family therapist, advanced practice registered nurse designated as a registered
psychiatric mental health nurse specialist, or professional counselor; and

(a)(3)(B) is engaged in the diagnosis or treatment of a mental or emotional
condition, including alcohol or drug addiction.

(b) Statement of the Privilege. A patient has a privilege, during the patient's life, to
refuse to disclose and to prevent any other person from disclosing information that
is communicated in confidence to a physician or mental health therapist for the
purpose of diagnosing or treating the patient. The privilege applies to:

(b)(1) diagnoses made, treatment provided, or advice given by a physician or
mental health therapist;

(b)(2) information obtained by examination of the patient; and

(b)(3) information transmitted among a patient, a physician or mental health
therapist, and other persons who are participating in the diagnosis or treatment
under the direction of the physician or mental health therapist. Such other persons
include guardians or members of the patient's family who are present to further the
interest of the patient because they are reasonably necessary for the transmission of
the communications, or participation in the diagnosis and treatment under the
direction of the physician or mental health therapist.

(c) Who May Claim the Privilege. The privilege may be claimed by the patient, or
the guardian or conservator of the patient. The person who was the physician or
mental health therapist at the time of the communication is presumed to have
authority during the life of the patient to claim the privilege on behalf of the patient.

(d) Exceptions. No privilege exists under paragraph (b) in the following
circumstances:

(d)(1) Condition as Element of Claim or Defense. For communications relevant
to an issue of the physical, mental, or emotional condition of the patient:
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(d)(1)(A) in any proceeding in which that condition is an element of any claim or
defense, or

(d)(1)(B) after the patient's death, in any proceedings in which any party relies
upon the condition as an element of the claim or defense;

(d)(2) Necessary to a Criminal Case. If a party shows by the preponderance of the

evidence that athe communication is necessary to a fair determination of guilt or

innocence and the communication: i

nre nderaneceo /{Formatted:NotHighIight

Formatted: Strikethrough

(d)(2)(A) contains a recantation or material inconsistency;

(d)(2)(B) shows that the accusation was the product of suggestion or
undue influence;

(d)(2)(C) relates to the reliability of the method or means by which the
communication was disclosed; or

(d)(2)(D) is ptherwise necessary to protect a criminal defendant’s _ | Formatted: Strikethrough

constitutional rights.

(d)£2)-(3)Hospitalization for Mental Illness. For communications relevant to an
issue in proceedings to hospitalize the patient for mental illness, if the mental health
therapist in the course of diagnosis or treatment has determined that the patient is
in need of hospitalization; and

(d)33(4)-Court Ordered Examination. For communications made in the course of,
and pertinent to the purpose of, a court-ordered examination of the physical,
mental, or emotional condition of a patient, whether a party or witness, unless the
court in ordering the examination specifies otherwise.

(e) Effect of Claiming any Exception in a Criminal Proceeding. The following

provisions apply only in criminal cases and only if a party is claiming an exception
under paragraphs (d)(1) or (d)(2).
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(e)(1) If the party claiming any exception makes the required showing, the

court shall conduct an in-camera review of the communications and shall
release to the parties any communication to which the exception applies.

(e)(2) If the party claiming the exception makes the required showing and

the court has not released all communications that were subject to the in-

camera review, upon motion of a party based on changed circumstances, the
court shall conduct further in-camera review of the communications to re-

examine the applicability of an exception and to release any additional
communication to which the exception applies.

(e)(3) All communications submitted to the court for in-camera review and
that are not otherwise released under an exception shall be sealed and made

part of the record. If an appeal is taken, the sealed records will be transmitted | Formatted: Highlight

to the appellate court as part of the record on appeal. However, the sealed
records will be made available to the parties on appeal only upon a motion

showing that the sealed records are necessary to the appeal. _—| Formatted: Highlight

(f) Reasonable Orders and Procedures. The court may make reasonable orders
regarding the procedure to be followed when a party claims an exception.

2021 Advisory Committee Note. The language of this rule has been amended in
light of the Utah Supreme Court’s decision in State v. Bell, 2020 UT 38, 469 P.3d 929.
There, the Court noted “that Mr. Bell raise[d] important constitutional and policy
concerns regarding a criminal defendant’s access to records that may contain
exculpatory evidencel[,]” and referred the rule to its advisory committee for review.
Id. 1. Specifically, the court directed the committee “to consider the importance

of”: (1) “maintaining a strong privilege rule”; (2) “more clearly defining what is
required to qualify for exceptions to the privilege”; and (3) “respecting a criminal
defendant’s constitutional rights.” Id. The amendments contained in subsections
(d)(2) and (e) are intended to address the court’s directive. Further, the amendment

in subsection (d)(2) is not intended to change the longstanding requirement that
“some type of extrinsic indication” is necessary to show the exception applies. See
Statev Worthen, 2009 UT 79, 'IT 38. —SG—}GHE—aS—a—B&FW—Q-EH}Q-HS{-F&EeS—VV}Eh—eXEP}HﬁG
: : Finally, the
amendments do not limit the avallablhtv ofthls rule’s other exceptions in criminal

proceedings. Communications released to the parties may qualify as private records
and be subject to Rules 4-202.02 and 4-202.03 of the Utah Rules of Judicial

Administration.
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2011 Advisory Committee Note. The language of this rule has been amended as
part of the restyling of the Evidence Rules to make them more easily understood
and to make class and terminology consistent throughout the rules. These changes
are intended to be stylistic only. There is no intent to change any result in any ruling
on evidence admissibility.

Original Advisory Committee Note. Rule 506 is modeled after Rule 503 of the
Uniform Rules of Evidence, and is intended to supersede Utah Code §§ 78-24-8(4)
and 58-25a-8. There is no corresponding federal rule. By virtue of Rule 501,
marriage and family therapists are not covered by this Rule.

The differences between existing Utah Code § 78-24-8 and Rule 506 are as follows:

(1) Rule 506 specifically applies to psychotherapists and licensed psychologists, it
being the opinion of the Committee that full disclosure of information by a patient in
those settings is as critical as and as much to be encouraged as in the "physician”
patient setting. The Utah Supreme Court requested that Rule 506 further apply to
licensed clinical social workers. To meet this request, the Committee included such
individuals within the definition of psychotherapists. Under Utah Code § 58-35-2(5),
the practice of clinical social work "means the application of an established body of
knowledge and professional skills in the practice of psychotherapy...." Section 58-
35-6 provides that "[n]o person may engage in the practice of clinical social work
unless that person: (1) is licensed under this chapter as a certified social worker,"
has the requisite experience, and has passed an examination. Section 58-35-8(4)
refers to licenses and certificates for "clinical social worker([s]." As a result of
including clinical social workers, Rule 506 is intended to supplant Utah Code § 58-
35-10 in total for all social workers.

(2) Rule 506 applies to both civil and criminal cases, whereas Utah Code § 78-24-8
applies only to civil cases. The Committee was of the opinion that the considerations
supporting the privilege apply in both.

(3) In the Committee's original recommendation to the Utah Supreme Court, the
proposed Rule 506 granted protection only to confidential communications, but did
not extend the privilege to observations made, diagnosis or treatment by the
physician/psychotherapist. The Committee was of the opinion that while the
traditional protection of the privilege should extend to confidential
communications, as is the case in other traditional privileges, the interests of society
in discovering the truth during the trial process outweigh any countervailing
interests in extending the protection to observations made, diagnosis or treatment.
However, the Supreme Court requested that the scope of the privilege be broadened
to include information obtained by the physician or psychotherapist in the course of
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diagnosis or treatment, whether obtained verbally from the patient or through the
physician's or psychotherapist's observation or examination of the patient. The
Court further requested that the privilege extend to diagnosis, treatment, and
advice. To meet these requests, the Committee relied in part on language from the
California evidentiary privileges involving physicians and psychotherapists. See Cal.
Evid. Code §§ 992 and 1012. These features of the rule appear in subparagraphs
(a)(4) and (b). The Committee also relied on language from Uniform Rule of
Evidence 503.

Upon the death of the patient, the privilege ceases to exist.

The privilege extends to communications to the physician or psychotherapist from
other persons who are acting in the interest of the patient, such as family members
or others who may be consulted for information needed to help the patient.

The privilege includes those who are participating in the diagnosis and treatment
under the direction of the physician or psychotherapist. For example, a certified
social worker practicing under the supervision of a clinical social worker would be
included. See Utah Code § 58-35-6.

The patient is entitled not only to refuse to disclose the confidential communication,
but also to prevent disclosure by the physician or psychotherapist or others who
were properly involved or others who overheard, without the knowledge of the
patient, the confidential communication. Problems of waiver are dealt with by Rule
507.

The Committee felt that exceptions to the privilege should be specifically
enumerated, and further endorsed the concept that in the area of exceptions, the
rule should simply state that no privilege existed, rather than expressing the
exception in terms of a "waiver" of the privilege. The Committee wanted to avoid
any possible clashes with the common law concepts of "waiver."

The Committee did not intend this rule to limit or conflict with the health care data
statutes listed in the Committee Note to Rule 501.

Rule 506 is not intended to override the child abuse reporting requirements
contained in Utah Code § 62A-4-501 et seq.

The 1994 amendment to Rule 506 was primarily in response to legislation enacted
during the 1994 Legislative General Session that changed the licensure
requirements for certain mental health professionals. The rule now covers
communications with additional licensed professionals who are engaged in
treatment and diagnosis of mental or emotional conditions, specifically certified
social workers, marriage and family therapists, specially designated advanced
practice registered nurses and professional counselors.
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Some mental health therapists use the term "client” rather than "patient," but for
simplicity this rule uses only "patient.”

The committee also combined the definition of confidential communication and the
general rule section, but no particular substantive change was intended by the
reorganization.
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F.L.v. COURT OF APPEALS

Opinion of the Court

CHIEF JUSTICE DURRANT, opinion of the Court:
Introduction

91 F.L.is the alleged victim of sex crimes charged against David
M. Chadwick. In the district court proceedings below, Mr. Chadwick
requested that the district court conduct an in camera review of
F.Ls therapy and counseling records and release specific categories
of information relevant to his defense. The court granted Mr.
Chadwick’s request and conducted the review, after which it issued
several orders quoting relevant excerpts from the records. The court
then sealed the records. Mr. Chadwick proceeded to trial and was
convicted of one count of sexual abuse of a child.

92 Mr. Chadwick appealed to the court of appeals and
challenged the adequacy of the district court’s in camera review. On
its own motion, the court of appeals unsealed F.L.’s records and
classified them as private, which allowed Mr. Chadwick’s attorney
to make extensive use of those records in his opening brief on
appeal. In response, F.L. asked the court of appeals to reseal her
records and strike all references to the confidential material in Mr.
Chadwick’s brief. That court granted F.L.s request and instructed
Mr. Chadwick to file a revised brief without references to the
records.

93 Mr. Chadwick filed the revised brief as instructed, but he
challenged the court of appeals’ decision to reseal F.L.’s therapy
records, arguing the sealing order violated his rights. He asked that
the court release those records to his attorney or, in the alternative,
conduct a new in camera review of the records with an “advocate’s
eye.” F.L. then moved to intervene in Mr. Chadwick’s appeal as a
limited-purpose party to assert her privacy interests.

94 The court of appeals construed F.L.’s motion to intervene as a
motion to file an amicus brief under Utah Rule of Appellate
Procedure 25, and it allowed her thirty days to file an amicus brief.
E.L. then filed a petition for certiorari review with this court, which
we denied because the court of appeals had not yet issued a final
decision on Mr. Chadwick’s appeal. We instead invited F.L. to file a
petition for extraordinary relief. She did so, but she also filed a
motion asking us to reconsider the denial of her certiorari petition.
We deferred ruling on this motion for reconsideration and instructed
the parties to brief the issue in conjunction with the briefing on F.L.’s
petition for extraordinary relief.

95 We deny F.Ls motion for reconsideration but grant her
petition for extraordinary relief. Under the rules governing appellate

2
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procedure, we do not have jurisdiction to accept F.L.’s petition for
certiorari because the court of appeals has not yet issued a final
decision on Mr. Chadwick’s appeal. We also reject F.L."s argument
that we should apply conventional standards of review to her
petition for extraordinary relief. But we grant her request for
extraordinary relief. The court of appeals made a mistake of law and
so abused its discretion in not allowing F.L. to intervene as a limited-
purpose party. Further, she has no other plain, speedy, and adequate
avenue for relief. And because of the significance of the legal issue
and the potential severe consequences of not allowing F.L. to be
heard as a limited-purpose party, we exercise our discretion to grant
relief. We accordingly reverse the court of appeals’ decision on F.L.’s
motion to intervene and remand to allow her to participate as a
limited-purpose party to assert her rights in her confidential therapy
records.

Background

96 In September 2016, the State charged Mr. Chadwick with four
counts of sexual abuse of a child, a second-degree felony. F.L. is the
alleged victim of these crimes. During the underlying criminal
proceedings, Mr. Chadwick filed a motion asking the district court to
conduct an in camera review of F.Ls therapy and counseling
records. Before the court ruled on the motion, the State stipulated
that Mr. Chadwick was entitled to the in camera review under Utah
law, and the parties submitted a stipulated order to that effect. The
district court signed the order, which directed that the therapy
records be released directly to the district court for in camera review.
The order also stated that after the court reviewed the records, it
would “disclose only those portions that contain a factual
description of alleged abuse by Mr. Chadwick and circumstances
surrounding those events, any report of those events by the
counselor to law enforcement, and any methods used to refresh or
enhance the memory of the alleged victim regarding those events.”
The order further provided that any information not provided to Mr.
Chadwick would be sealed.

97 The district court conducted the in camera review in
accordance with the stipulated order. It then issued several orders
quoting excerpts from the records, but it did not release the records
themselves. The case eventually went to trial, and the jury convicted
Mr. Chadwick on one of the four counts of sexual abuse of a child.
F.L. was not represented by legal counsel during Mr. Chadwick’s
criminal proceedings.
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918 Mr. Chadwick appealed his conviction to the court of appeals
and secured an order to transmit the sealed therapy records to that
court. Then, on its own motion, the court of appeals unsealed and
designated the records as private, which gave Mr. Chadwick’s
counsel access to them. Mr. Chadwick then filed an opening brief
and argued that the district court’s in camera review was
inadequate. In making his arguments, Mr. Chadwick quoted
extensively from the previously sealed documents.

99 The State responded to Mr. Chadwick’s brief by filing a
motion to reseal F.L.’s therapy records and strike the portions of Mr.
Chadwick’s brief citing those records. The court of appeals denied
the State’s motion.

910 E.L. then retained legal counsel and filed a motion similar to
the State’s, asking the court of appeals to reseal her therapy records
and strike all portions of Mr. Chadwick’s brief referencing those
records. She also asked the court to publish an opinion on her
motion. The court granted F.L."s motion in part, resealing the records
and ordering Mr. Chadwick to file a revised brief omitting all
references to F.L.’s confidential records. But it denied F.L.'s request
for a published opinion on the motion.

911 As ordered, Mr. Chadwick submitted a revised brief that
redacted all references to F.L.'s therapy records, but he made two
arguments regarding access to those records. First, he asked the
court of appeals to reconsider its sealing order and designate the
records as private, arguing the order violated his right to appeal, his
right to due process, and his right to fundamental fairness. Second,
and in the alternative, he asked the court to conduct its own in
camera review of the records with an “advocate’s eye.”

912 F.L. responded by filing a motion to intervene as a limited-
purpose party to protect the confidentiality of her therapy records,
specifically stating that allowing her to file an amicus brief would
not allow her to sufficiently protect her interests. The State
supported F.L.s motion. Mr. Chadwick opposed the motion by
arguing F.L. did not have a right to intervene but could instead file
an amicus brief.

913 The court of appeals, rather than denying F.L.’s motion to
intervene, construed the motion as a request for leave to file an
amicus curiae brief pursuant to rule 25 of the Utah Rules of
Appellate Procedure. It then granted the construed motion and
allowed F.L. thirty days to file an amicus brief.
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914 F.L. then filed a petition for certiorari with this court, asking
us to overrule the court of appeals’ decision on her motion to
intervene. She also asked that we construe her request as a petition
for extraordinary relief in the event we found that we did not have
jurisdiction to accept her petition for certiorari. Relying on State v.
Epling,' we declined to accept F.L.’s petition after determining that
“[c]ertiorari review may be sought only from a final decision of the
Court of Appeals.” We also declined to construe the petition as a
request for extraordinary relief because F.L. failed to frame the
petition in terms of the criteria specified in rule 19 of the Utah Rules
of Appellate Procedure, but we granted F.L. leave file a separate
petition for extraordinary relief.

915 F.L. accepted our invitation to file a separate petition for
extraordinary relief and, in conjunction with that filing, also
submitted a motion asking us to reconsider our refusal to accept her
petition for certiorari. We deferred ruling on the motion for
reconsideration and instead invited the parties to brief the issue. We
have jurisdiction to hear this case under Utah Code section 78A-3-
102(2).

Standard of Review

916 F.L. argues that although she has brought a petition for
extraordinary relief, she is entitled to have us hear her petition for
certiorari or, in the alternative, to have us review her extraordinary
writ under the standard of review applicable to a conventional
appeal. For reasons explained further below, we do not accept F.L’s
certiorari petition, and we decline to deviate from the standard of
review applicable to petitions for extraordinary relief.

917 Rule 65B(d) of the Utah Rules of Civil Procedure provides
the standard of review for extraordinary relief when the petitioner
alleges a wrongful use of judicial authority. It states that “[w]here no
other plain, speedy and adequate remedy is available,” “relief may
be granted ... where an inferior court ... has exceeded its
jurisdiction or abused its discretion.”? The rule further provides that
when “the challenged proceedings are judicial in nature, the court’s
review shall not extend further than to determine whether the
respondent has regularly pursued its authority.”? “A court

12010 UT 53, 4 3, 240 P.3d 788.
2UTAHR. C1v. P. 65B(a), (d)(2)(A).
3 1d. 65B(d)(4).



F.L.v. COURT OF APPEALS

Opinion of the Court

wrongfully uses its judicial authority when it abuses its discretion,”*
and “a mistake of law may constitute an abuse of discretion.”>
“However, even where a mistake of law or abuse of discretion is
found, this court nonetheless retains discretion whether to grant the
relief requested.”®

Analysis

918 F.L. makes two overarching arguments in her petition for
extraordinary relief, one procedural and one substantive. On the
procedural issue, she argues we should have accepted her petition
for certiorari or, in the alternative, that we should apply the standard
of review for a conventional appeal to her petition for extraordinary
relief. And on the substantive issue, she argues the court of appeals
erred in construing her motion to intervene as a motion for leave to
tile an amicus brief and that the error is significant enough to justify
extraordinary relief.

919 We disagree with F.L.s procedural arguments but agree
that she is entitled to extraordinary relief. F.L. has not convinced us
that she is entitled to be heard through a petition for certiorari rather
than a petition for extraordinary relief, nor has she convinced us that
we should apply the conventional standard of review to her request
for an extraordinary writ. But we conclude that the court of appeals
made a mistake of law and abused its discretion in not allowing F.L.
to intervene as a limited-purpose party to protect the confidentiality
of her mental health records. We accordingly exercise our discretion
to grant relief and instruct the court of appeals to allow F.L. to
intervene in Mr. Chadwick’s appeal as a limited-purpose party.

I. The Standard of Review for Extraordinary Relief Applies

920 After we denied F.L.s petition for certiorari, she filed a
motion asking that we reconsider our decision. We deferred ruling
on the motion and instructed the parties to brief the issue. With full
briefing now before us, we hold that we do not have jurisdiction to
hear F.L/s petition for certiorari and that the usual standard of
review for extraordinary relief applies. Our caselaw and rules of
appellate procedure make clear that a person may only petition for

4 Snow, Christensen & Martineau v. Lindberg, 2013 UT 15, § 21, 299
P.3d 1058.

5 State v. Barrett, 2005 UT 88, 9§ 26, 127 P.3d 682.
6 Cox v. Laycock, 2015 UT 20, 4 17, 345 P.3d 689.
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certiorari after the court of appeals issues a final decision, and no
such final decision has been issued in Mr. Chadwick’s appeal. And
though F.L. cites other authority in support of her argument that we
should accept her petition for certiorari, none of that authority
mandates that she be heard through a petition for certiorari rather
than a petition for extraordinary relief. F.L. has also failed to
convince us to apply a conventional standard of review to her
petition for extraordinary relief, as the cases she relies upon deal not
with the standard of review for an extraordinary petition, but with
the kind of standing that is required before a person can obtain
extraordinary relief in the first place.

A. Review Through a Petition for Certiorari Is Not Available

921 In initially denying F.L.’s petition for certiorari, we stated
we could not accept the petition because it challenged “an
intermediate decision of the Court of Appeals” and held that
“[c]ertiorari review may be sought only from a final decision of the
Court of Appeals.” This decision is correct under the Utah Rules of
Appellate Procedure and our caselaw, and F.L. has failed to convince

us otherwise.

922 Utah Rule of Appellate Procedure 45(a) states that “the
review of a judgment, an order, and a decree (herein referred to as
‘decisions’) of the Court of Appeals shall be initiated by filing in the
Utah Supreme Court a petition for a writ of certiorari to the Utah
Court of Appeals.” By its terms, this rule does not make any
distinction between intermediate and final decisions. But rule 48 of
the Utah Rules of Appellate procedure, which separately governs the
timing of a petition for certiorari, provides that a petition “must be
filed with the Supreme Court clerk within 30 days after the Court of
Appeals’ final decision is issued.”” And in State v. Epling, we
determined that the phrase “final decision” foreclosed the possibility
of certiorari review of an intermediate decision of the court of
appeals because any other interpretation “would have the effect of
rendering the word ‘final’ superfluous.”® Though we determined
that a petition for certiorari was not available to challenge an
intermediate order of the court of appeals, we held that “we may

7UTAH R. APP. P. 48(a) (emphasis added).
82010 UT 53, § 3,240 P.3d 788.
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retain the option to address such an intermediate order by petition
for extraordinary writ.”?

923 In this case, because the court of appeals has not issued a
final decision on Mr. Chadwick’s appeal, its intermediate order on
F.L/s motion to intervene is not available for immediate certiorari
review. F.L. challenges this conclusion by arguing that the court of
appeals has, “for all practical purposes,” issued a final decision on
whether she will be a party below. But issuing a decision on the
discrete issue of intervention is not the same as issuing a final
decision on appeal.’® The word “final” is defined as “not requiring
any further judicial action by the court that rendered judgment to
determine the matter litigated; concluded.”!! And the phrase “final
decision” is defined as “[a] court’s last action that settles the rights of

91d. 4 4.

10 F L. also points to our decision in State v. Lopez to support her
argument that we should accept her certiorari petition. In Lopez, we
stated that “[o]ur cases have recognized a direct appeal of right from
the entry of at least one form of non-final order —an order denying a
motion to intervene.” State v. Lopez, 2020 UT 61, § 26 n.12, 474 P.3d
949 (citing Brigham Young Univ. v. Tremco Consultants, Inc., 2007 UT
17,9 17,156 P.3d 782; Com. Block Realty Co. v. U.S. Fid. & Guar. Co., 28
P.2d 1081, 1082 (Utah 1934)). F.L. then argues that, because Lopez
(and the cases on which it relied) recognize a right to an immediate
appeal from an order denying intervention, it was “most unusual”
for us to not accept her petition for certiorari review.

F.L.s reliance on these cases is unavailing. This is so because they
do not discuss the issue in this case: whether there is a right to an
immediate appeal from the court of appeals’ denial of a motion to
intervene. Instead, our caselaw—as it currently stands—only
recognizes a right to a direct appeal from a district court’s denial of a
motion to intervene. Our caselaw and procedural rules do not
explicitly contemplate avenues for appellate review of the court of
appeals’” denial of a motion to intervene, and in circumstances where
no other avenues for review are available, a petition for
extraordinary writ is the proper procedural mechanism for obtaining
relief. See UTAH R. CIv. P. 65B(a) (stating that extraordinary relief is
only available when “no other plain, speedy and adequate remedy”
exists).

11 Final, BLACK'S LAW DICTIONARY (11th ed. 2019).



Cite as: 2022 UT 32
Opinion of the Court

the parties and disposes of all issues in controversy.”1? The court of
appeals clearly must take further judicial action on Mr. Chadwick’s
appeal before the matter is concluded, and its decision on F.L.'s
motion to intervene cannot be described as a last action settling the
rights of the parties. So we decline to construe the court of appeals’
intermediate decision on F.L.”s motion to intervene as a “final order”
that may qualify for certiorari review.

924 F.L. also argues that her constitutional right to be treated
with “fairness, respect, and dignity” under the Utah Constitution
gives us jurisdiction, independent from the Utah Rules of Appellate
Procedure, to accept her petition for certiorari.’®> But she devotes
scant briefing to this argument, stating only that her right to fairness
entitles her to obtain immediate appellate review through a certiorari
petition. This argument, without more, fails to persuade us that
requiring F.L. to file a petition for extraordinary relief, rather than a
petition for certiorari, would be unfair.

925 F.L’s final argument in support of her position that we
should accept her certiorari petition is that Utah Code sections 78A-
3-102(3) and 77-38-11(2)(b) provide a basis, independent of the Utah
Rules of Appellate Procedure, for us to hear her arguments on
certiorari review. But those statues do not mandate that we accept
F.L.s petition for certiorari. Utah Code section 78A-3-102(3) provides
a general list of matters over which we have appellate jurisdiction
but does not mention the procedural mechanism through which we
can exercise that jurisdiction. Those procedural mechanisms are
found in the Utah Rules of Appellate Procedure. And Utah Code
section 77-38-11(2)(b) states that rulings on a crime victim’s motion
“may be appealed under the rules governing appellate actions,” i.e.,
the Utah Rules of Appellate Procedure. So the statutes F.L. cites are
tied to our appellate rules, and as explained above, those rules
mandate that we hear F.L’s claims through a petition for
extraordinary relief rather than a petition for certiorari review.

926 In sum, because we are reviewing an intermediate decision
of the court of appeals, we do not have jurisdiction to accept F.L.’s

12 Final Decision, BLACK'S LAW DICTIONARY (11th ed. 2019)
(referring to Final Judgment, BLACK'S LAW DICTIONARY (11th ed.
2019)).

13 See UTAH CONST. art. I, § 28(1)(a).
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certiorari petition. And none of F.L.s arguments change this
conclusion.

B. Conventional Standards of Review Do Not Apply to Extraordinary
Writs

927 E.L. argues that if we decline to accept her petition for
certiorari, we should nevertheless treat her petition for extraordinary
relief as a “substitute for a conventional appeal” and apply a less
deferential standard of review. In making this argument, F.L. relies
on our decision in Society of Professional Journalists, Utah Chapter v.
Bullock,' which she claims established that when a petitioner seeking
extraordinary relief meets the test for appellate standing, the
standard of review for a conventional appeal applies. F.L.'s
argument misconstrues our caselaw, and we accordingly reject it.

928 In Society of Professional Journalists, a journalist society
petitioned for extraordinary relief after a district court denied public
access to a criminal defendant’s pretrial competency proceedings.1®
The society had appeared and made arguments to the district court
before requesting extraordinary relief.'® Before we addressed the
merits of the petition, we noted the case contained a “wrinkle” in
that the petition was “not an original proceeding because it [was] not
a controversy that [was] brought before the courts for the first
time.”1” We stated there was “nothing illegitimate about one using a
writ to obtain review of a lower court ruling,” but we also noted that
using an extraordinary writ to obtain review “raises a concern that
no party be advantaged insofar as standing is concerned by reason of
having petitioned this Court for a writ rather than having proceeded
by way of an appeal.”’8 To resolve this concern and ensure the
“normal preconditions” for obtaining appellate review were
satisfied, we held that a party bringing an extraordinary writ had to
“demonstrate appellate standing” to be entitled to petition for
extraordinary relief.”1°

14743 P.2d 1166 (Utah 1987).
15 Id. at 1168.

16 Id. at 1169-70.

17 Id. at 1170-71.

18 1d. at 1171.

19 Id. at 1171-72.

10
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929 As this case summary makes clear, Society of Professional
Journalists does not, as F.L. argues, deal with the standard of review
applicable to petitions for extraordinary relief. Instead, it deals with
the kind of standing that is required before a party can obtain
extraordinary relief in the first place. As we noted in a later case,
Society of Professional Journalists addressed two concerns. First, it
addressed the concern that “the extraordinary writ process [could]
be abused as a tool for circumventing a traditional appeal.”?° And
second, it addressed the concern that “a party who did not have
standing to appear in the district court could potentially use an
extraordinary writ to gain appellate-like review of the district court’s
rulings.”?! These two concerns have nothing to do with the standard
of review. We accordingly reject F.L.’s argument and apply the
deferential standard of review applicable to petitions for
extraordinary relief.2

I1. The Court of Appeals Abused Its Discretion

930 Though we reject F.Ls procedural arguments, we
nevertheless agree with her contention that the court of appeals
wrongly denied her request to intervene as a limited-purpose party.
Our caselaw and rules of evidence make clear that F.L. has the right
to proactively assert her privacy interests in her privileged mental
health records. Amicus status does not allow F.L. to adequately
claim her privilege, and the court of appeals made a mistake of law
in concluding otherwise. Because of the importance of the interests at
stake, and in order to provide clarity in this area of the law, we
exercise our discretion to grant F.L.’s request for extraordinary relief.

931 As we noted above, a person petitioning for extraordinary
relief is required to make several showings. The petitioner must

20 Krejci v. City of Saratoga Springs, 2013 UT 74, 9 13, 322 P.3d 662.
21 Id.

22 Though we determine that the typical standard of review for
extraordinary relief applies in this case, we are concerned that the
deference inherent in that standard may not sufficiently protect the
rights of those seeking to intervene as limited-purpose parties in an
appeal where access to their privileged information is at stake. We
accordingly refer the issue to our appellate rules committee and
instruct it to consider whether our rules should be amended to give
privilege holders other avenues of appellate review for denials of a
motion to intervene in an appeal.

11
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demonstrate there is “no other plain, speedy and adequate remedy”
available and that relief is authorized by Utah Rule of Civil
Procedure 65B.23 But even if a petitioner makes these showings, “this
court nonetheless retains discretion whether to grant the relief
requested.”?4

932 We hold that F.L. is entitled to extraordinary relief. A
petition for extraordinary relief is the only way for her to obtain a
speedy and adequate remedy, and extraordinary relief is authorized
because the court of appeals made a mistake of law in not allowing
her to intervene for the limited purpose of asserting her privilege in
her confidential therapy records. And because the error went to a
significant legal issue and has potentially severe consequences for
F.L., we exercise our discretion to grant relief.

A. Extraordinary Relief Is the Only Plain, Speedy, and Adequate Remedy

9133 Due to the nature of the issues and the procedural posture
of this case, F.L. has no other plain, speedy, and adequate remedy
apart from extraordinary relief. We have already concluded that she
is not entitled to certiorari review of the court of appeals” order
denying her motion to intervene. And certiorari review after a final
decision on Mr. Chadwick’s appeal would not provide F.L. with an
adequate remedy. This is so because after the court of appeals issues
a final decision on Mr. Chadwick’s appeal, F.L. would have already
lost the opportunity to participate as a limited-purpose party. In
addition, if F.L. were required to wait until after a final decision to
appeal the denial of her motion to intervene, her confidential records
may have already been released to Mr. Chadwick without her being
able to assert her privacy interests. As we have previously noted in
the extraordinary writ context, compelling a party “to turn over
what is alleged to constitute privileged information has the potential
to result in irreparable injury,”?® and “appellate courts cannot always
unring the bell once the information has been released.”2¢

2 UTAHR. C1v. P. 65B(a).
24 Cox v. Laycock, 2015 UT 20, 4 17, 345 P.3d 689.

2 Snow, Christensen & Martineau v. Lindberg, 2013 UT 15, § 25, 299
P.3d 1058.

26 United States v. Sciarra, 851 F.2d 621, 636 (3d Cir. 1988) (internal
quotation marks omitted) (citing Maness v. Meyers, 419 U.S. 449, 460-
61 (1975)).

12
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934 Mr. Chadwick suggests F.L. could have pursued an
interlocutory appeal from the order denying limited-purpose
intervention. But rule 5 of the Utah Rules of Appellate Procedure,
which governs appeals of interlocutory orders, only contemplates
interlocutory appeals of trial court orders, not appellate court
orders.?” An interlocutory appeal is therefore unavailable to F.L., and
as we noted above, review after a final decision could potentially
provide her with no adequate relief. We accordingly determine that
a petition for extraordinary relief is the only avenue for F.L. to obtain
a plain, speedy, and adequate remedy.

B. The Court of Appeals Made a Mistake of Law and Abused Its Discretion

935 We also conclude that relief is authorized by rule 65B in
these circumstances. Specifically, relief is authorized under rule
65B(d)(2), which states that relief may be granted “where an inferior
court ... abused its discretion.” And in the extraordinary relief
context, “a mistake of law may constitute an abuse of discretion.”?
We hold that the court of appeals made a mistake of law in not
allowing F.L. to intervene as a limited-purpose party because, under
the reasoning of State v. Brown? and as provided in Utah Rule of
Evidence 506, she is entitled to limited-party status to claim her
privilege in her therapy records.

936 In State v. Brown, a crime victim sought to intervene in a
defendant’s criminal proceedings to assert a claim of restitution.30
The district court rejected the victim’s claim, and the victim appealed
to this court.3® We noted that although “a victim is not entitled to
participate at all stages of the [criminal] proceedings or for all

aw7s

purposes,” “that does not eliminate the possibility that a victim may

27 See UTAH R. ApP. P. 5 (“The petition must be filed within 21
days after the trial court’s order is entered ....”); (“The petitioner
must serve the petition on the opposing party and notice of the filing
of the petition on the trial court.”); (“The petition must contain . . . a
demonstration that the issue was preserved in the trial court.) (“The
petitioner must attach a copy of the trial court’s order from which an
appeal is sought . . . .”) (emphases added).

28 State v. Barrett, 2005 UT 88, 9 26, 127 P.3d 682.
290014 UT 48, 342 P.3d 239.

30 Id, 9 1.

31 1d, 99 1-2.
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qualify as a limited-purpose party —with standing to assert a claim
for restitution.”32 We looked to the statutes governing restitution,
which stated that crime victims have a right to “seek restitution or
reparations.”3 Determining that the statutory term “’seek’
“connotes a proactive right to “go in search of,” or to “try to acquire or
gain,”” we held that “the anticipated mode of seeking restitution is . . .
by a direct filing by the victim.”3* Based on our conclusion that the
relevant statutes provided victims a right to proactively seek
restitution, we determined victims “possess the status of a limited-
purpose party with the right to file a request for restitution” in
criminal proceedings.3

937 The reasoning of State v. Brown can be distilled into this
general rule: if the law gives crime victims the ability to proactively
assert a right or seek a remedy, then they may enforce those specific
rights as limited-purpose parties in criminal proceedings. So as
applied to this case, the question is whether the law gives F.L. the
right to proactively assert her privacy interests in her privileged
mental health records. We conclude that Utah Rule of Evidence 506
gives her such a right.3¢

321d. 9§ 16.

33 ]Id. 9 18 (citing UTAH CODE § 77-37-3(1)(e)).
34 ]d.

% 1d. 9 20.

% F.L. and Mr. Chadwick spend much of their briefing arguing
over whether F.L. should be allowed to intervene through Utah Rule
of Civil Procedure 24, which F.L. argues should apply to these
criminal proceedings under Utah Rule of Civil Procedure 81(e). The
State argues F.L. does not need to satisfy the requirements of rule 24
to become a limited-purpose party under Brown, an assertion F.L.
ultimately agrees with in her reply brief. Because we are concerned
with the broad consequences of applying rule 24 to allow
intervention in criminal proceedings, we adopt the narrower option
proposed by the State. Rule 24 allows a person to become “a full-
fledged party to the proceeding in every respect,” In re Adoption of
C.C., 2021 UT 20, § 27, 491 P.3d 859, with the right to “protect [her]
interests as a fully participating party.” Supernova Media, Inc. v. Pia
Anderson Dorius Reynard & Moss, LLC, 2013 UT 7, 9 53, 297 P.3d 599.
But we have held that “[t]he traditional parties to a criminal

(continued . . .)
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938 Utah Rule of Evidence 506(b) states that a “patient has a
privilege . .. to refuse to disclose and to prevent any other person
from disclosing information that is communicated in confidence to a
... mental health therapist for the purpose of diagnosing or treating
the patient.” And subsection (c) of the rule, which is titled “Who
May Claim the Privilege,” provides that “[t]he privilege may be
claimed by the patient.”3” Similar to the phrase “seek restitution” in
Brown, the phrase “claim the privilege” connotes a proactive right.
For instance, one dictionary defines the verb “claim” as “to take as
the rightful owner” or “to assert to be rightfully one’s own.”38 And
the legal definition of “claim” includes “[t]he assertion of an existing
right.”3% These facets of “claim” are proactive and indicative of a
legal ability to formally assert a claim of privilege in legal
proceedings where that privilege is in jeopardy.

939 Because F.L. has a legal right under rule 506 to claim a
privilege in her therapy records, then under the reasoning of Brown,
she also “possess[es] the status of a limited-purpose party with the
right to” assert that privilege and directly oppose Mr. Chadwick’s
attempts to gain access to her records on appeal.*? In concluding
otherwise, the court of appeals made a mistake of law.

940 The fact that the court of appeals allowed F.L. to file an
amicus brief does not change the outcome. “[I]t is a well-settled rule
that an amicus brief cannot extend or enlarge the issues on appeal,
and that we will only consider|[ ] those portions of the amicus brief
that bear on the issues pursued by the parties to th[e] appeal.”4! In

proceeding are the prosecution and the defense, and ... a victim is
not entitled to participate at all stages of the proceedings or for all
purposes.” Brown, 2014 UT 48, §16. We therefore choose the
narrower option and resolve this case based on Brown and Utah Rule
of Evidence 506 rather than rule 24.

37 UTAH R. EVID. 506(c) (emphasis added).

38 Claim, MERRIAM-WEBSTER DICTIONARY, https:/ /www.merriam-
webster.com/ dictionary/claim (last visited Apr. 2, 2022).

39 Claim, BLACK'S LAW DICTIONARY (11th ed. 2019).
40 See Brown, 2014 UT 48, 9 20.

41 Penunuri v. Sundance Partners, Ltd., 2013 UT 22, § 25 n.55, 301
P3d 984 (alterations in original) (citation omitted) (internal
quotation marks omitted).
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addition, “[r]elief beyond that which is sought by the parties cannot
be requested by amicus curiae,” and “[c]onsistent with this rule,
motion practice by amici curiae is not permitted.”4> Amicus
participation is insufficient to allow F.L. to “claim” her privilege
under rule 506. With amicus status, F.L. can opine only on the issues
Mr. Chadwick and the State choose to raise on appeal —or, in F.L.’s
words, amicus status allows her “merely to kibitz from the sidelines
about what is happening to her records.” She also would be unable
to raise potentially significant issues on how her rights under the
Utah Constitution should inform appellate access to her records—
which she intends to do if we grant extraordinary relief. We
accordingly hold that the court of appeals made a mistake of law in
relegating F.L. to amicus status.

C. The Circumstances Justify Extraordinary Relief

941 As we noted above, demonstrating a ground for relief under
Utah Rule of Civil Procedure 65B only gets a petitioner “a foot in the
door” in qualifying for extraordinary relief.43> Even when rule 65B
authorizes relief, we still retain ultimate discretion over whether
relief should be granted. In exercising our discretion, “we may
consider a variety of factors such as the egregiousness of the alleged
error, the significance of the legal issue presented by the petition, the
severity of the consequences occasioned by the alleged error, and
additional factors.”44

942 We choose to exercise our discretion and grant relief for
several reasons. The legal issue presented in this case —whether a
crime victim has limited-party status in a criminal appeal to prevent
disclosure of privileged information—is significant. We also find it
likely that the same issue could present itself in a future case where,
as here, a defendant seeks to challenge a district court’s in camera
review of a victim’s confidential therapy records. In addition, our
caselaw recognizes that crime victims have weighty interests in the
privacy of their therapy records.*> And the consequences of leaving

423B C.J.S. Amicus Curiae § 14 (2022).
43 Kamoe v. Ridge, 2021 UT 5, 9 10, 483 P.3d 720.

4 Lindberg, 2013 UT 15, 9 22 (citation omitted) (internal quotation
marks omitted).

45 See State v. Cramer, 2002 UT 9, § 22, 44 P.3d 690 (acknowledging
“a victim’s privacy interests in privileged mental health records”);
(continued . . .)
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the error uncorrected are also potentially severe. If we chose not to
grant relief and leave the court of appeals” decision intact, it could
lead to F.L. being denied meaningful participation on the issue of
whether her confidential records should be reviewed by her alleged
abuser and/or the court of appeals. These potential consequences
would not be adequately corrected on review after a final decision.
We accordingly grant F.L.’s request for extraordinary relief.

Conclusion

943 We hold that we do not have jurisdiction to hear F.L.'s
petition for certiorari because the court of appeals’” order on her
motion to intervene is an intermediate, non-final decision. We also
decline to apply conventional standards of review to F.L.'s petition
for extraordinary relief. But we hold that the court of appeals made a
mistake of law in only allowing F.L. to file an amicus brief on the
issue of appellate access to her confidential therapy records, as
amicus status is insufficient to allow her to assert her rights. Because
of the importance of the legal issue and the potentially severe
consequences to F.L. of not being properly heard regarding access to
her confidential records, we exercise our discretion to grant
extraordinary relief. So we reverse the court of appeals” decision on
F.L/s motion to intervene and remand for her to participate in Mr.
Chadwick’s appeal as a limited-purpose party.

State v. Blake, 2002 UT 113, § 19, 63 P.3d 56 (noting that the difficult
test for obtaining in camera review of a crime victim’s mental health
records “is deliberate and prudent in light of the sensitivity of these
types of records”).
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