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October 12, 2021

November 9, 2021
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UTAH SUPREME COURT ADVISORY COMMITTEE
ON THE RULES OF EVIDENCE

MEETING MINUTES
DRAFT
Tuesday— November 10, 2020
5:15 p.m.-7:15 p.m.
Via Webex

Mr. John Lund, Presiding

MEMBERS PRESENT MEMBERS EXCUSED | GUESTS STAFF

Adam Alba Hon. Linda Jones Judge Bates Nancy Merrill
Melinda Bowen Lacey Singleton Chris Williams Keisa Williams
Teneille Brown

Deb Bulkeley

Tony Graf

Mathew Hansen

Ed Havas

Chris Hogle

John Lund, Chair

Hon. Richard McKelvie
John Nielsen

Jennifer Parrish

Nicole Salazar-Hall
Hon. Vernice Trease
Hon. Teresa Welch
Hon. David Williams
Dallas Young

1. WELCOME AND APPROVAL OF MINUTES:

Mr. Lund welcomed everyone to the meeting. The following corrections were made to the
minutes concerning Ed Havas and Judge Jones’s votes on URE 404. They both voted ‘no’ and
their votes should not be counted in the final tally; making the final vote 7 ‘no’, 6 ‘yes,” and 1
undeclared.

Motion: Judge McKelvie made a motion to approve the corrected minutes from the Evidence

Advisory Committee meeting held on October 13, 2020. Dallas Young seconded and the motion
carried unanimously.

Evidence Advisory Committee




2. URE 404(b). Character Evidence Crimes or Other Acts

Mr. Lund thanked Judge Welch, John Nielsen, Dallas Young, and Tenielle Brown for drafting the
majority and minority reports.

Chris Hogle: The arguments on the Doctrine of Chances (DoC) in the majority and minority
reports seem to contradict each other. The majority report says the DoC can come into play and
will resolve some of the issues, the minority report insinuates that the DoC is intellectually
bankrupt. Part of the charge from the Supreme Court is to address the DoC. If the Committee
intends to recommend a rule on the DoC, waiting and sending them both at the same time may
help convince the Justices on the position in the majority. Unless the Court is expecting the
Committee to deal with these piecemeal, | recommend that we table the majority report and
start working on the DoC. It seems like the issues are interrelated. If we reached a consensus on
the DoC rule, it could have an impact on where people stand and strengthen the position of the
majority.

Mr. Lund: The Court didn’t give the Committee a hard deadline or ask that the issues be divided.
I think we were trying to get out ahead of the legislative session because there appears to be
some interest in this issue.

John Nielsen: | don’t think we need to wait to resolve the DoC issue because the only thing
we’re really addressing with the DoC is how or whether to outline exactly what the DoC is in the
rule, or whether to let caselaw define it. | think 404 is more of a policy decision that is separate
from the more technical decision of whether to put the DoC into a rule.

Judge Welch: | believe the issues are distinct because the Rule 404(d) issue asks whether or not
a Rule 413 provision should be incorporated into Rule 404, allowing propensity evidence to
come in specifically for sexual assault cases. In contrast, the DoC is not a propensity inference,
it's a probability inference. The difference is that the DoC is a doctrine that allows the jury to do
probability reasoning. The charge given to the Committee by the Justices is whether or not the
DoC should be putin a rule. They’ve already told us they don’t want the elements of the DoC to
be put in the rule. They asked the question, “Could the applicability of the Doctrine of Chances
be put into the rule?” Both issues came to the committee together because of the cases we
were asked to look at. | don’t have a preference about whether to send the issues to the Court
piecemeal or all together.

Tenielle Brown: | disagree. Incorporating 412 into 404(d) is really an exception to 404(a),
whereas 404(b) and the DoC is not an exception but an inference that does not require
propensity evidence. They are related because they are both types of character evidence, but
one is an actual exception acknowledging that it’s okay to make propensity reasoning like Judge
Welch mentioned. |think of them as distinct, but they’re obviously related in that many judges
use sexual assault past acts. They may try it under the DoC, but it’s probably also used for

Evidence Advisory Committee



propensity inferences, which wouldn’t be appropriate unless 404(d) passed.

John Lund: The Committee could acknowledge in the memo or informally during the conference
that the Committee is still working on the DoC, but wanted to submit its work on 404(d) in
advance of the Legislative session. | got the sense at our last meeting that if the Court doesn’t
address it, the legislature might. | recommend condensing the reports into a single memo that
addresses both sides of the conversation, but leads with the majority statement.

Dallas Young: | have a concern with the statement in the majority report that propensity
evidence is extremely probative. I’'m not sure | agree with that because if we’re looking strictly at
the elements of the offense for which a person is charged, and if the evidence is received purely
for propensity purposes, it doesn’t have much to do with the elements. | struggle with the idea
that it’s highly probative, although | agree that it’s highly prejudicial. Whether you think that’s a
fair or unfair prejudice is probably driven by which side of the issue you’re on. That’s not
included in the addition | sent today.

Judge Welch: The quote | included in the majority report was from the Lane case. It says that
because of the probative value, the evidence was excluded. Propensity evidence is so prejudicial
that it needed to be excluded. The majority report reflects that, but if Mr. Young wants to add
more sections highlighting that, once people hear propensity evidence, the conviction may be
based on the propensity evidence, there is caselaw addressing that issue and it could be added.

Tenielle Brown: Michael Saks wrote a paper showing that even when a jury does not hear about
past acts, they still predict conviction, especially in sexual assault cases. Even if you don’t let the
jury hear about past acts, the fact that it occurred is still predictive of outcomes. | would be
careful about falling into the trap of saying, because it hurts the party it’s prejudicial. We want to
make sure we’re defining prejudice. If it actually increases the probability that the victim is
telling the truth, which | think it does in certain cases like serial rape, | think it’s highly probative
of the credibility of the victim and the version they’re telling. | think we have to be very specific
about what it means to be prejudicial, that it’s an unfair or irrational reliance on the evidence as
opposed to just that it hurts the defendant.

Dallas Young: I’'m not sure | understand prejudice the same way Ms. Brown is describing it. It has
negative connotations in other contexts and it’s easy for those connotations to bleed over here.
I've heard judges say, of course it’s prejudicial, that’s the point. It’s not relevant if it’s not
prejudicial. That’s why | think rule 403 is careful to use the phrase ‘unfair prejudice’ as opposed
to just ‘prejudice.” The question is whether the connotation we associate with prejudice in other
contexts carries over here. I've understood that it doesn’t necessarily, although in common use
that’s certainly how people will understand it when they hear it.

Matt Hansen: | disagree that this evidence can’t be probative. | think it’s quite probative,
especially in sexual assault cases when you can show that these assaults happen in similar ways
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and that the pattern was repeated.

John Lund: | recommend consolidating the report and circulating it to the Committee members
for final review via email before sending to the Supreme Court.

Motion: Teneille Brown made a motion to combine the reports and circulate a draft for review
prior to submission to Supreme Court. John Nielsen seconded the motion. The motion passed
unanimously.

3. Doctrine of Chances

Judge Welch: The Supreme Court recently published State v. Argueta. In that case, the Supreme
Court brought up several issues concerning the Doctrine of Chances (see paragraphs 33 and 34).
The Court said that one necessary clarification concerns the articulation of the rare misfortune
that triggers the doctrine’s application. Care and precision are necessary to distinguish
permissible and impermissible uses of the evidence of prior bad acts, and to limit the fact
finder’s use of the evidence to the uses allowed by rule. The care and precision begin with the
party seeking to admit prior bad acts under the DoC. Without a clear articulation of what event
is being evaluated, it is difficult to make sure that a prior bad act is admissible under the doctrine
for a permissible inference.

The case highlights what the Justices are looking for in terms of what should be done by rule and
what should be done by caselaw. Originally, the Committee recommended to the Court that it
put the four foundational requirements found in caselaw into a rule. The Justices responded that
incorporating the foundational requirements in a rule wasn’t helpful, that it would be helpful if
the rule articulated when the Doctrine of Chances should apply and when it should not apply.
The Lane and Murphy cases lay out the arguments. Ms. Brown sent an email to Professor
Imwinkleried asking whether changing the URE in some way would help address current
problems with the DoC. He responded that caselaw, and more importantly, jury instructions can
help understand how to apply the DoC, not necessarily a rule change. | agree. | believe a model
jury instruction would go a long way to helping understand the DoC.

John Lund: The draft rule in the packet seems to attempt not to categorize the types of rare
misfortunes when the doctrine may apply, but rather give it sort of a governing principle about a
certain amount of statistical validity to the inference being available to support the use of the
DoC. What is the instruction we’re getting from the Court?

Deborah Bulkeley: | agree with Judge Welch. It seems like a mushy standard. Trying to
incorporate into the rule all of the circumstances that should be included or excluded would be

difficult.

Jennifer Parrish: | think the court wants the Committee to look into when the DoC applies and
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when it does not apply. | don’t see Argueta changing the charge as Judge Welch explained it.
They’re still focused on when it should and shouldn’t apply.

Teneille Brown: | think the Court is asking two things. Their response seems to be getting at how
rare does the thing need to be so that it’s so special and unique that it goes to probability, as
opposed to propensity. They want a clear articulation of kinds of cases where using rare
misfortune doesn’t require propensity inferences. For example, cases where it’s used to prove
identify, or to prove intent or self-defense. It sounds like they want to know how to apply it.
There is a frustration with inconsistent application.

John Nielsen: Maybe it’s just a matter of making a list, much like 404(b), that categorizes
common uses and then says when it is appropriate and not appropriate to use probability
reasoning to prove certain things.

John Lund: We seem to be furthering the confusion when we treat both propensity and
probability principles in 404. We may need to use the words “an inference based on probability”
or “an inference based on propensity” to keep that clear.

Judge Welch: That’s exactly right. 404(b) is all about allowing propensity evidence and the DoC is
all about probability. Judge Welch reviewed 404(b)(3) in her draft rule on page 5. Right before
the sentence saying ‘prior act evidence may not be admitted under the DoC to rebut a self-
defense claim or to rebut a defense of fabrication,” we could add a sentence that says something
like, ‘prior act evidence may be admitted under the DoC to prove mens rea.’ Does the Court
want us to decide what is still undecided in caselaw? For example, whether or not the DoC can
be used to prove identify?

Jennifer Parrish: We could recommend to the Court that we should not incorporate all of that
into the rule, but provide a list of when it applies or doesn’t apply in an advisory committee
note.

John Lund: The Court might accept a note that talked about the distinction between propensity
and probability evidence, and explained that in these types of circumstances if someone is using

that evidence there should be a jury instruction.

Judge Welch: Imwinkelreid drafted some rules that we could start with, talking about advising
the jury about the permissive and verboten uses.

Matt Hansen: | disagree with using jury instructions. There are often errors in jury instructions
that result in appeals. | recommend a rule because the issue is difficult and often contested. In

addition, different judges take different approaches to addressing the issue.

Ed Havas: | prefer a combined approach of having jury instructions and adding something to the
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rule. We need to address admissibility. The current rule draft seems to be more of an
explanation of the DoC and the rationale behind it, as opposed to guidance for when and how to
apply it. | recommend a rule that says to permit prior act evidence there have to be findings of a
threshold showing of a rare misfortune befalling an individual so that it is improbable that is
doesn’t occur by chance. We should also provide guidance to the Court on the elements for
admissibility under the Doctrine of Chances, and then the jury instruction would build on that,
explaining how to apply the evidence if it’s admissible.

Nicole Salazar-Hall: | agree with Mr. Havas’s approach.

John Neilsen: Maybe we could do all three things. Rather than a 4-5 sentence explanation of
what the DoC is, we could just include in the permitted uses in 404(b)(2), a sentence between
‘lack of accident’ and ‘on request,” something like ‘in cases involving rare misfortunes, a proper
purpose may also be probability reasoning.” In the committee note, we can say probability
reasoning in those cases is called the DoC. Then we can ask the jury instruction committee to
draft an instruction.

Chris Hogle: | think a jury instruction might embolden the prosecution to say, ‘judge you don’t
need to worry about the admissibility, that’s why we have a jury instruction endorsed by the
Supreme Court.” | don’t see how that resolves the problem. | think it might exacerbate the
problem.

Teneille Brown: The main issue is that 404(b) is not being applied correctly in most cases. If we
take 404(b) seriously and we’re going to make any changes, it has to be under 404(b)(2) because
it’s not necessary to specify every non-propensity use if the DoC is really non-propensity. We
don’t need to say anything about admissibility because the DoC is allowed as long as it doesn’t
require propensity reasoning.

John Lund: The Court puts the burden on the proponent to make it clear what exactly the rare
misfortune is that is now occurring. After the sentence that ends ‘lack of accident,’ you could say
‘this evidence may also be admissible if the proponent establishes X as to a particular instance.’
It might warrant a separate sentence.

Dallas Young: There is a change to Federal Rule 404 that takes place December 1, 2020. It
doesn’t directly affect the Doctrine of Chances, but it might provide some guidance. The change
enhances prosecution’s disclosure requirements.

The Committee conducted a vote about how to address the Doctrine of Chances:
1. Attempt to address the Doctrine of Chances in the rule and add other things like a
comment and jury instruction, or
2. Not address the Doctrine of Chances in the rule?
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The Committee voted unanimously for #1. The subcommittee will work on drafting minor
amendments to the rule, a brief committee note, and a memo explaining the Committee’s
recommendations.

4, URE 106. Remainder of or related statements or recorded statements

Judge Welch: The subcommittee created three different versions of Rule 106. Mr. Lund made
edits to Version 3. URE 106 is identical to FRE 106. The Federal Rules committee is scheduled to
meet November 13™ and FRE 106 is on the agenda. Their notes for the meeting say the
proposed changes would allow hearsay evidence (trumping rule), and they are looking at
expanding the rule to cover oral statements not just written or recorded statements.

In Version 1, hearsay evidence won’t be allowed. In Version 3, it will be allowed. The last time
the Committee discussed 106, we voted for a trumping rule. Version 3 fits that the best.

John Lund: The Court seems to want to know the best way to word this. In Version 3, there
needs to be some qualifier about what additional information is needed to put the evidence that
has already been received into fair context. The qualifiers give the judge an objective basis for
either allowing or not allowing the evidence to come in.

Ed Havas: | like Mr. Lund’s edits. The fairness consideration is an important element of the rule.

Dallas Young: | agree with Mr. Havas. The notion of fairness is encapsulated in whether it’s
necessary or reasonably necessary.

Chris Hogle: | like Mr. Lund’s version. The language about reasonably and fairly gives trial court
judges more discretion and flexibility to deal with different circumstances and situations as they
come up.

The Committee discussed the language of “fairness” in the rule. If “fairness” is taken out, it will
diverge from the federal rule. After further discussion, the Committee agreed to wait until the
Federal Rules Committee meets before they vote on a final version of Rule 106.

5. URE 512. Victim Communications

Judge Bates: The URE 512 subcommittee reached out to Representative Snow asking for
feedback following the Supreme Court conference, but he hasn’t responded. The Court’s
comments addressed the waiver sections in (d)(2) and (d)(3). The rule draft has been edited to
account for the Court’s questions. | recommend sending the edited version of the rule to the
Supreme Court for consideration. The rule in effect now isn’t clear to judges, prosecutors, and
defense attorneys exactly how all of the exceptions in the rule apply and whether or not the
privilege applies or does not apply.
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After further discussion, the Committee will vote on Judge Bates’ recommendation at the next
meeting.

6. Other Business: None

Next Meeting: January 12, 2021
5:15 p.m.
Via Webex
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SARAH CARLQUIST

530 E. Stringham Ave, Salt Lake City, UT 84106, ph. (801)230-1472, sjcarlquist@gmail.com

EXPERIENCE

Salt Lake Legal Defenders Association, Salt Lake City, UT

Appellate Attorney, June 2018—Present

+ Draft criminal appellate briefs in the Utah Supreme Court and Court of Appeals, draft petitions for
certiorari for the Utah Supreme Court, present oral argument in Utah’s appellate courts, draft appellate
case summaries for all LDA attorneys and law clerks

University of Utah—Office of Equal Opportunity and Affirmative Action, Salt Lake City, UT

Equal Opportunity Consultant, Nov. 2015—May 2018

« Investigate complaints of discrimination, sexual assault, and sexual harassment; conduct discrimination
and Title IX trainings across campus; and oversee University compliance with its Safety of Minors Policy

Utah Court of Appeals, Salt Lake City, UT
Judicial Clerk, the Honorable Judge Voros, Jan. 2015—Dec. 2015
« Write first drafts of judicial opinions for criminal and civil cases, research, and copywork

University of Utah—Office of General Counsel, Salt Lake City, UT

Research Attorney, Aug. 2013—Dec. 2014

« Research, draft memoranda, and give general advice on a variety of issues including: Title IX, Title VII,
ADA, governmental immunity, employment, Due Process, FERPA, and contracts

EDUCATION

University of Utah, S.). Quinney College of Law, Salt Lake City, UT

J.D., Environmental Law Certificate, May 2013

+ 3.753 GPA—highest honors

« William H. Leary Scholar

« Best Oralist—National Environmental Law Moot Court Competition, Preliminary Round, 2013

« Scholarships: Rocky Mountain Mineral Law Foundation Scholarship Recipient, 2012-2013; David C.
Williams Memorial Graduate Fellow, 2012-2013; Questar Scholarship Recipient, 2012-2013

« CALI Awards (highest grade in course): Advanced Legal Research, Administrative Law, Environmental
Law, Federal Indian Law, Natural Resources, Oil & Gas, Seminar: Wolves & Ecosystems

« College of Law Outstanding Achievement Awards: Constitutional Law |, Energy Law

University of Utah, Salt Lake City, UT
B.A., Art History, cum laude, May 2009

COMMUNITY, PRESENTATIONS & INTERESTS
Women'’s Self Defense & Brazilian Jiu Jitsu Instructor, Jan. 2006—Dec. 2016

Nat’l Environmental Law Moot Court Assistant Coach, 2014 (Finalists) and 2015 (Quarterfinalists) Teams

#Metoo and #Timesup Means You: Sexual Harassment in 2018, February 15, 2018, Utah State Bar,
Presenting Faculty: “Conducting Discrimination Investigations”

Fly Fishing, Art, Travel, and Reading Cormac McCarthy

REFERENCES

Fred Voros — mentor and former judge on the Utah Court of Appeals — 801-201-3299
Lori Seppi — chief appellate attorney Salt Lake Legal Defender Assoc. — 801-532-5444
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MEMORANDUM

To: THE UTAH SUPREME COURT

FrROM: THE RAPID RESPONSE SUBCOMMITTEE OF THE ADVISORY COMMITTEE ON THE
RULES OF EVIDENCE (HON. RICHARD MCKELVIE, CHRISTOPHER R. HOGLE, AND
DALLAS YOUNG)

RE: SENATE BILL RE: BEHAVIORAL EMERGENCY SERVICES AMENDMENTS

DATE: DECEMBER 9, 2020

On November 30, 2020, the Rapid Response Subcommittee was asked to discuss with
Senator Daniel Thatcher his proposed Behavioral Emergency Services Amendments, to be
introduced during the 2021 General Session of the Utah Legislature. On December 3, 2020, two
members of the Rapid Response Subcommittee discussed the proposed legislation with Senator
Thatcher, Guy Dansie (EMS Program Director of the Utah Department of Health, Bureau of
Emergency Medical Services and Preparedness), and Michael Drechsel, Assistant State Court
Administrator, Administrative Office of the Courts. Senator Thatcher’s bill proposes to address
the frequency with which police officers are dispatched to respond to citizens experiencing some
form of mental or behavioral health crisis, for which a different type of first responder may be
more suitable. Senator Thatcher’s proposed legislation would foster a new first responder
position—Behavioral Emergency Services Technician (“BEST”) uniquely trained in mental and
behavioral health interventions to be dispatched on appropriate calls.

This work will naturally require BESTs to discuss sensitive, health-related subjects
during interventions. To encourage and facilitate candor in these interactions, Senator Thatcher
believes that these communications should be shielded from disclosure with an evidentiary
privilege. The policy considerations under Senator Thatcher’s proposal are largely the same as
the policy considerations underlying other privileges, including Utah R. Evid. 506—the
Physician and Mental Health Therapist-Patient privilege. (Indeed, Senator Thatcher believed
that communications on such subjects with emergency medical personnel already falls within the
physician-patient privilege.)

However, Senator Thatcher would like to see the privilege apply more broadly than
simply for BESTs. Presently, the number of available BESTs is inadequate to meet current
needs, and the gap is currently filled, where possible, by other first responders, such as fire and
EMS crews. Recognizing that reality, Senator Thatcher would like to see the privilege extend not
just to BESTs, but also to providers of emergency medical services.

The language beginning at line 317 of the bill—"“In accordance with the Utah Rules of
Evidence, a behavioral emergency services technician may refuse to disclose communications
made by an individual during the delivery of behavioral emergency services as defined in
Section 26-8a-102.”—was driven by Senator Thatcher’s mistaken impression that
communications between a patient and an EMT are currently covered by privilege. The deletion
of that language in the bill in favor of having this Court address the issue is preferable to Senator
Thatcher. To forego a joint resolution enacting a privilege through the Legislature, he needs



some indication from the Court that the Court is amenable to working with him on an evidentiary
privilege.

Conceptually, the privilege Senator Thatcher envisions is most like the privilege stated in
Utah R. Evid. 506, the purpose of which “is to promote full disclosure within a physician-patient
relationship and thereby facilitate more effective treatment.” Burns v. Boyden, 2006 UT 14, §
10, 133 P.3d 370. But because BESTs will be a newly created class of first responder, they do
not appear to be covered by the categories of professionals falling within the definition of
“mental health therapist” under Rule 506. And EMS providers are not explicitly covered under
Rule 506, though some courts have construed the physician-patient privilege to cover statements
made to EMTs. LoCoco v. XL Disposal Corp., 717 N.E.2d 823, 827 (Ill. App. Ct. 1999)
(“Paramedics have also been found to fall within the [physician-patient] privilege.”); People v.
Mirque, 758 N.Y.S.2d 471, 473-77 (N.Y. Crim. Ct., Bronx County 2003) (“[T]he Court holds
that where, as here, an EMT speaks to a patient and obtains medical information and then reports
that information to the hospital’s medical staff, the statutory privilege of CPLR § 4504
applies.”). No reported Utah court decision addresses the issue.

There are, of course, countervailing considerations to making statements to EMTs
privileged. Expansion of evidentiary privileges suppresses evidence and impairs the truth-
seeking function of trials. Several courts have refused to expand the physician-patient privilege
to cover communications with EMTs, mostly because they are outside the literal scope of
legislatively enacted privileges, but also because, “As first responders, EMTs see and hear things
that later witnesses can only surmise or reconstruct.” See, e.g., Rogers v. State, 255 P.3d 1264,
1267 (Nev. 2011); see also State v. Gates, 2010 WL 2598334, * 5 (Iowa Ct. App. June 30,
2010); State v. LaRoche, 442 A.2d 602, 603 (N.H. 1982); State v. Kweder, 2019 WL 1370957,
*2, (NJ. Sup. Ct., App. Div. March 26, 2019); State v. Wetta, 2002 WL 1058127, * 3,9 14
(Ohio Ct. App. May 28, 2002); State v. Ross, 947 P.2d 1290, 1293 (Wash. Ct. App. 1997).
EMTs have been important witnesses in prosecutions for DUIs, crimes which the state has a
compelling interest to deter and punish.

We recommend that this Court respond positively to Senator Thatcher’s proposal and, if
time permits, engage the full Advisory Committee to recommend modifications to Rule 506 to
cover confidential communications made between mental and behavioral health first responders,
be they BESTs or EMTs, and those with whom they enter into emergency service-provider
relationships. The classes of professionals currently covered by Rule 506 is broad, and with the
prior expansion of Rule 506 to “[m]ental health therapist[s],” may arguably already encompass
mental health first responders. See Mangrum and Benson on Utah Evidence, Art. V, Rule 506 §
[D]3. (“Utah’s definition of mental health therapist is so broadly inclusive to include almost
anyone consulted for and certified in some manner as a mental health or family health
therapist.”). Senator Thatcher and Guy Dansie, EMS Program Director of the Utah Department
of Health, Bureau of Emergency Medical Services and Preparedness, indicate that a privilege
would facilitate the effectiveness of EMS services. The use of BESTs could prove to be an
important component of re-thinking how we use police officers for mental health interventions.

Attached is a redline version of Rule 506 with the types of modifications the Court may
want the full Advisory Committee to consider.



It should be noted that the proposal applies only to confidential communications between
the BEST/EMT and her patient, and not observations made by the BEST/EMT. In that respect,
the proposed privilege would be narrower than the privilege that attaches to interactions with
physicians or mental health therapists. It would otherwise mimic those privileges.

In terms of timeline, Senator Thatcher believes that it is important to have a commitment
from the Court as soon as possible and well before the legislative session starts, or he will need
to work on a joint resolution to amend the rules of evidence to include a privilege. That said, he
also indicated that, considering the Court’s expertise and Constitutional role, he would prefer the
privilege component of his proposal to be handled by the Court.



Rule 506. Physician,-and Mental Health Therapist and Behavioral Emergency Services
Technician-Patient.

(@) Definitions.
(a)(1) ™Patient™ means a person who consults or is examined or interviewed by a
physician,-er mental health therapist,or behavioral emergency services technician.

(@)(2) "Physician' means a person licensed, or reasonably believed by the patient to be
licensed, to practice medicine in any state.

(@)(3) ""Mental health therapist' means a person who

(@)(3)(A) s oris reasonably believed by the patient to be licensed or certified in any state
as a physician, psychologist, clinical or certified social worker, marriage and family
therapist, advanced practice registered nurse designated as a registered psychiatric mental
health nurse specialist, or professional counselor; and

(2)(3)(B) isengaged in the diagnosis or treatment of a mental or emotional condition,
including alcohol or drug addiction.

(a)(4) “Behavioral emergency services technician” means a person who

(a)(4)(A) is or is reasonably believed by the patient to be delivering mental or
emotional health services in an emergency context within a scope and in accordance with
guidelines established by the Utah Department of Health as a behavioral emergency
services technician, paramedic, or emergency medical services technician; and

(a)(4)(B) is engaged in the diagnosis or treatment of a mental or emotional condition.

(b)  Statement of the Privilege. A patient has a privilege, during the patient's life, to
refuse to disclose and to prevent any other person from disclosing information that is
communicated in confidence to a physician,-e¥ mental health therapist_or behavioral
emergency services technician for the purpose of diagnosing or treating the patient. The
privilege applies to:

(b)(1) diagnoses made, treatment provided, or advice given by a physician,er mental
health therapist or behavioral emergency services technician;

(b)(2) information obtained by a physician or mental health therapist through the
physician’s or mental health therapist’s examination of the patient; and

(b)(3) information transmitted among a patient, a physician,-ex mental health therapist,
or behavioral emergency services technician and other persons who are participating in the
diagnosis or treatment under the direction of the physician or mental health therapist.
Such other persons include guardians or members of the patient's family who are present
to further the interest of the patient because they are reasonably necessary for the




transmission of the communications, or participation in the diagnosis and treatment under
the direction of the physician or mental health therapist.

(c) Who May Claim the Privilege. The privilege may be claimed by the patient, or the
guardian or conservator of the patient. The person who was the physician,er mental health
therapist,_or behavioral emergency services technician at the time of the communication is
presumed to have authority during the life of the patient to claim the privilege on behalf of
the patient.

(d) Exceptions. No privilege exists under paragraph (b) in the following circumstances:
(d)(1) Condition as Element of Claim or Defense. For communications relevant to an issue
of the physical, mental, or emotional condition of the patient:

(d)(1)(A) in any proceeding in which that condition is an element of any claim or defense,
or

(d)(2)(B) after the patient’s death, in any proceedings in which any party relies upon the
condition as an element of the claim or defense;

(d)(2) Hospitalization for Mental IlIiness. For communications relevant to an issue in
proceedings to hospitalize the patient for mental illness, if the mental health therapist in the
course of diagnosis or treatment has determined that the patient is in need of
hospitalization; and

(d)(3) Court Ordered Examination. For communications made in the course of, and
pertinent to the purpose of, a court-ordered examination of the physical, mental, or
emotional condition of a patient, whether a party or witness, unless the court in ordering
the examination specifies otherwise.
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Rule 512. Victim communications.
(a) Definitions.

(a)(1) "Advocacy services" means the same as that term is defined in UCA § 77-38-
403.

(a)(2) "Confidential communication" means a communication that is intended to be
confidential between a victim and a victim advocate for the purpose of obtaining
advocacy services as defined in UCA § 77-38-403.

(a)(3) "Criminal justice system victim advocate" means the same as that term is
defined in UCA § 77-38-403.

(a2)(4) "Health care provider" means the same as that term is defined in UCA 8§ 78B-
3-403.

(a)(5) "Mental health therapist" means the same as that term is defined in UCA §
58-60-102.

(a)(6) "Victim" means an individual defined as a victim in UCA § 77-38-403.

(a)(7) "Victim advocate" means the same as that term is defined in UCA § 77-38-
403.

(b) Statement of the Privilege. A victim communicating with a victim advocate has a
privilege during the victim's life to refuse to disclose and to prevent any other person from
disclosing a confidential communication.

(c) Who May Claim the Privilege. The privilege may be claimed by:

(c)(1) the victim;

(c)(2) engaged-ina-confidentialcommunication,—er-the guardian or conservator of
the victim engaged-in-a-confidential-communication-if the guardian or conservator is

not the accused; and-

(c)(3) -Anndividual-whe-is-athe victim advocate at-the-time-of-a-confidential

communication-is-presumed-to-have-autherity-during the life of the victim-te-claim
I il behalf of the vietim.

(d) Disclosures That Do Not Waive the Privilege. The confidential communication may
be disclosed in the following circumstances without waiving the privilege found in
paragraph (b):
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URE 512 Draft: February 19, 2020

(d)(1) the confidential communication is required to be disclosed under Title 62A,
Chapter 4a, Child and Family Services, or UCA § 62A-3-305;

(d)(2) the confidential communication is evidence of a victim being in clear and
immediate danger to the victim’s self or others;

(d)(3) the confidential communication is evidence that the victim has committed a
crime, plans to commit a crime, or intends to conceal a crime;

(d)(4) the confidential communication is disclosed by a criminal justice system victim
advocate for the purpose of providing advocacy services, and the disclosure is to a
law enforcement officer, health care provider, mental health therapist, domestic
violence shelter employee, an employee of the Utah Office for Victims of Crime, a
member of a multidisciplinary team assembled by a Children’s Justice Center or law
enforcement agency, or a parent or guardian if the victim is a minor and the parent
or quardian is not the accused;

(d)(5) the confidential communication is with a criminal justice system victim
advocate, and the criminal justice system victim advocate must disclose the
confidential communication to a prosecutor under UCA 8 77-38-405.

(e) Disclosures That Waive the Privilege.

(e)(1) No privilege exists under paragraph (b) if:

(e)(1)(A) the victim, or the victim’'s guardian or conservator, if the guardian or
conservator is not the accused, provides written, informed, and voluntary
consent for the disclosure, and the written disclosure contains:

(e)(D)(A)(i) the specific confidential communication subject to
disclosure;

(e)(1)(A)(ii) the limited purpose of the disclosure;

(e)(1)(A)(iii) the name of the individual or party to which the specific
confidential communication may be disclosed; and

(e)(1)(A)(iv) a warning that the disclosure will waive the privilege;

(e)(1)(B) the confidential communication is with a criminal justice system
victim advocate, and a court determines, after the victim and the defense
attorney have been notified and afforded an opportunity to be heard at an in
camera review, that:

(e)(1)(B)(i) the probative value of the confidential communication and
the interest of justice served by the admission of the confidential
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92 communication substantially outweigh the adverse effect of the
93 admission of the confidential communication on the victim or the
94 relationship between the victim and the criminal justice system victim
95 advocate; or
96
97 (e)(1)(B)(ii) the confidential communication is exculpatory evidence,
98 including impeachment evidence.
99
100 (e)(2) A request for a hearing and in camera review under paragraph (e)(1)(B) may
101 be made by any party by motion. The court shall give all parties and the victim
102 notice of any hearing and an opportunity to be heard.
103
104

105
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Proposed Drafts re: Utah Rule of Evidence Rule 106

Rule 106. Remainder of or related writings or recorded statements.

VERSION #1: If a party introduces all or part of a writing or recorded statement, or testimony
of the contents thereof, an adverse party may require the introduction, at that time_or on cross-
examination of that same witness, of any other part—or any other writing or recorded statement
— thatinfairness-ought to-be-considered-at the-same-time necessary to qualify, explain, or place
into context any misleading portion already introduced. If the remainder is otherwise
inadmissible under these rules, it may not be admitted for the truth of the matter asserted.

VERSION #2: If a party introduces all or part of a writing or recorded statement, or testimony
of the contents thereof, an adverse party may require the introduction, at that time_or on cross-
examination of that same witness, of any other part—or any other writing or recorded statement

— that-infairness-oughtto-be-considered-at-the-same-time necessary to qualify, explain, or place
into context any misleading portion already introduced. If the remainder is otherwise
inadmissible under these rules, it may not be admitted for the truth of the matter asserted, unless
the court for good cause otherwise orders.

VERSION #3: If a party introduces all or part of a writing or recorded statement, or testimony
of the contents thereof, an adverse party may require the introduction, at that time_or on cross-
examination of that same witness, of any other part—or any other writing or recorded statement

— thatinfairness-ought-to-be-considered-at-the-same-time necessary to qualify, explain, or place
into context any misleading portion already introduced. If the remainder is otherwise
inadmissible under these rules, it may be admitted for the truth of the matter asserted, unless the
court decides otherwise under rule 403.

VERSION #3 (with 11/10/20 Committee edits): If a party introduces all or part of a writing or
recorded statement, or testimony of the contents thereof, an adverse party may require the
introduction, at that time_or on cross-examination of that same witness, of any other part—or any
other writing or recorded statement — that-in-fairness-ought to-be-considered-at-the-same-time that
in fairness is reasonably necessary to qualify, explain, or place into context any misleading
portion already introduced. If the remainderother part, writing, or recorded statement is
otherwise inadmissible under these rules, it may be admitted for the truth of the matter asserted,
unless the court decides otherwise under rule 403.

2020 Advisory Committee Note. The 2020 amendments clarify two things: first, that the rule
applies to testimony of a written or recorded statement’s contents, not just the writing or
recording itself; and second, that the rule is an exception to other rules, such as hearsay. Prior
cases left these issues unresolved. See, e.g., State v. Sanchez, 2018 UT 31, 11 50-60, 422 P.3d
866; State v. Jones, 2015 UT 19, 141 n.56, 345 P.3d 1195. Its terms now differ from the federal
version.
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Admissibility under this rule does not absolve a party of the duty to ensure an adequate record
for appellate review.

Original Advisory Committee Note. This rule is the federal rule, verbatim. Utah Rules of
Evidence (1971) was not as specific, but Rule 106 is otherwise in accord with Utah practice
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