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UTAH JUDICIAL COUNCIL 
STANDING COMMITTEE ON PRETRIAL RELEASE AND SUPERVISION 

MEETING MINUTES 
 

WebEx Video Conferencing 
July 2, 2020 – 12 p.m. (noon) to 1:30 p.m. 

 
DRAFT 

 
MEMBERS: PRESENT EXCUSED 
Judge George Harmond 
Chair x  

Wayne Carlos  x 
Kimberly Crandall  x 
Judge Keith Eddington  x  
Rep. Eric Hutchings x  
Andrea Jacobsen x  
Brent Johnson x  
Comm. Lorene Kamalu x  
Judge William Kendall x  
Cpt. Corey Kiddle  x 
Richard Mauro x  
Judge Brendan McCullagh x  
Judge Jeanne Robison x  
Reed Stringham x  
Cara Tangaro x  
Joanna Landau  x 

GUESTS: 

Marla Kennedy 
Tucker Samuelsen 
Dyon Flannery 
Shane Bahr 
Yvette Rodier-Whitbe 
Jojo Liu 
 
STAFF: 

Keisa Williams 
Minhvan Brimhall (recording 
secretary) 
 
 
 
 

  
**NOTE:  The recording wasn’t started until 12:11 p.m., missing the first few minutes of the 
meeting. The summary below for that time period is based on notes and recollections. 
 
Welcome  and Approval of Minutes (Judge Harmond):  
Judge Harmond welcomed committee members and guests to the meeting. The committee 
considered the minutes from the March 7, 2020 meeting.  
 
With no objections or further discussion on the minutes, Judge Robison moved to approve the 
minutes as drafted. Cara Tangaro seconded the motion. The minutes were unanimously 
approved.  
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Updates:  
Judge Harmond:  Due to COVID-19, the Court has been tasked with providing the legislature 
with proposed budget cuts. Budget discussions are ongoing so it is unclear at this time what 
effect that may have, if any, on the NCIC manual review agreement with SLCo Pretrial. 
 
PC Programming 
Ms. Williams: HB 206 goes into effect on October 1, 2020.  Judges will be required to consider 
an individual’s ability-to-pay a monetary bail amount if monetary bail is considered to be a least 
restrictive, reasonably available condition of release.  Right now, judges do not have access to 
an arrestee’s financial information at the PC phase.  I have been working with the Department 
of Public Safety, BCI, the sheriff’s association, the chiefs of police association, and the two jails 
with unique PC system programming on a resolution.  All parties have agreed to add two 
questions to law enforcement’s (LE) side of the PC system:  1) gross household income, and 2) 
number of dependents. If the arrestee agrees to provide that information, and has the capacity 
to do so, it will be presented to judges along with the PC affidavit.  None of the participating 
agencies require funding to complete their portion of the project and all anticipate that they 
can get the changes in place by October 1st.  The Court’s side is a little more complex. I’ll talk 
more about why later, but the programming time will be more extensive and a cost will be 
associated. Mike Drechsel and I have been talking to CCJJ and our hope is to qualify for a JAG 
grant for those one-time costs.    
 
Unsecured Bond Procedures 
Ms. Williams:  Even if programming is in place by October 1st, arrestee’s may not want to, or 
may not be able to, provide the information.  At the May meeting we discussed the use of 
unsecured bonds. Briefly, HB 206 provides an exception to the ability-to-pay analysis for 
unsecured bonds.  Under the code, courts are allowed to issue unsecured bonds (“written 
agreement without sureties”). That authority wasn’t a change in HB206, it has been an option 
for as long as I can remember, we just haven’t taken advantage of it.  An unsecured bond is 
essentially an IOU.  The defendant doesn’t have to pay any money upon release from jail, but if 
they fail to appear in court, the bond may be forfeited and a judgement entered.   
 
The question now is what the unsecured bond forfeiture process should look like. The portion of 
the code outlining the forfeiture process for secured bonds is not applicable to unsecured 
bonds.  I created a skeleton forfeiture process as a place to start.  I will be seeking feedback 
from the boards of judges. I ran it past the Third District Bench because I happened to be on 
their agenda for something else so it was good timing.   
 
The proposed procedures I developed are very similar to the ones in the statute for secured 
bonds. It’s important that defendants are provided notice and due process before a bond is 
forfeited. I will bring the proposed procedures back to this committee next month after I get 
feedback from the boards.  In talking to judges, most really like the idea of unsecured bonds. 
 
One of the major issues that we discovered in putting this together is that clerks cannot upload 
and file unsecured bonds in CORIS in a way that would differentiate them from secured bonds. 
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We will want to be able to pull data and compare failure to appear and criminal activity rates 
between the two. Taylorsville Justice Court has been using unsecured bonds for years, but from 
what I understand they are simply scanning them into the case file with a docket entry or note 
identifying them as unsecured and are only uploading them into the bond tracking system if the 
bond is going to be forfeited.  When they’ve done that, it looks like a secured bond unless you 
open it or read the clerk’s notes.  
 
I put a working group together of judicial assistants, clerks of court, and Paul Barron from the IT 
department to identify the minimum amount of changes needed to resolve the issue. CORIS 
programming changes are time intensive.  I am drafting proposed changes and will get an 
estimate from IT on costs and programming time.  There is a workaround that would allow us to 
use unsecured bonds by October 1st without those changes, it just isn’t ideal and would make 
pulling data very difficult. There will also be a training component for clerks and judges. I am 
meeting with the clerks of court to iron out the details.  
 
Mr. Mauro: When do you expect to roll it out?  How do we educate practitioners to let them 
know this is an available avenue going forward and what the criteria might be for making those 
kinds of arguments?  I think that is critically important.  
 
Ms. Williams:  I agree.  Another issue is the practical, logistical aspects. By statute, defendants 
have a choice of methods when posting monetary bail – secured bond, cash, credit/debit card – 
but unsecured bonds are only an option if a judge authorizes it.  Judges will have to put that in 
their PC release order, jail staff will have to be trained to look for it, to know what it means, to 
explain the bond to the defendant, and send a signed copy to the court. There won’t be a case 
file yet so clerks will have to wait to upload them into CORIS if/when a prosecutor files charges.   
I hadn’t even considered how we should notify and train practitioners.  
 
Mr. Mauro:  SLLDA has been participating in first appearance court for about 8 months now. 
First appearance is an appropriate time to discuss unsecured bonds if one isn’t issued before 
the hearing. The idea that unsecured bonds are an option would be an important consideration 
for defense attorneys.  We have learned a lot of important things through COVID-19. I had a 
discussion with Judge Kouris about how so many people have been released from jail but the 
crime rate doesn’t seem to be increasing, so this a good time for us to be discussing these issues 
and ensuring people understand what they mean and how they can best utilize the tools and 
keep people out of jail pretrial, because that is our goal.  
 
Judge Harmond:  Do you think it would be helpful to engage the defense bar association, as well 
as SWAP, and see if practitioners can be trained through those organizations?  
 
Mr. Mauro:  Our office is well aware of these issues. Ms. Tangaro and I can get the word out to 
the criminal defense attorney association.  
 
Ms. Tangaro:  I agree.  We can get the word out once we know exactly what to say, how to say it, 
and what people should be looking for.  The juvenile court judges have been handling first 



4 
 

appearance court in the 3rd district and I have been really impressed with them. They haven’t 
been shy about addressing release.  
 
Mr. Mauro:  Our lawyers have found juvenile judges’ willingness to discuss release mixed.  Some 
will, and some send it to the assigned judge to deal with.  Things may change as we get closer to 
October 1st.  We are already seeing some improvement with judges considering the least 
restrictive conditions.   
 
HB 206 Procedures 
Ms. Williams: In the May meeting packet I included the step-by-step pretrial release decision 
making process for judges pursuant to HB206. First, the presumption is own recognizance 
release. If that isn’t sufficient, judges must consider the least restrictive, reasonably available 
conditions necessary to ensure safety and appearance, etc.  A monetary bail can be set but an 
ability-to-pay analysis must be conducted.  There is a presumption of detention for criminal 
homicide and any offense for which the term of imprisonment may include life.  There is also a 
process whereby prosecutors can file a motion for detention which could delay the pretrial 
release decision.  The detention hearing process is pretty specific. 
 
What I included in the May packet is the broad strokes version of the pretrial decision process.  
Now I’m getting into the weeds – for example, will judges create pretrial status orders or will 
one of the parties be required to submit a proposed order?  I will be seeking your feedback on 
those processes. Because things are moving quickly I may be soliciting feedback via email. I am 
working on a first draft of proposed changes to the rules of criminal procedure related to HB 
206, and will be presenting those to the Rules of Criminal Procedure Committee for 
consideration. I’m not sure if those proposed drafts will go through the Boards and the Council 
for consideration before going to the Supreme Court.  
 
Some judges have expressed concern about their ability to hold indigent individuals in jail who 
have been charged with really serious offenses.  It is especially concerning to those judges who 
do not have access to pretrial supervision. The no-bail eligible offenses haven’t changed.  They 
are charge-based (must be charged with a felony) but the most serious offenses are felonies so 
that should alleviate some of the concern.  The other scary offenses are DV-related.  Judges can 
hold on misdemeanor DV offenses.  HB206 now allows justice court judges to issue no-bail 
holds. 
 
Judges who expressed concern felt that the “substantial evidence to support the charge” and 
“clear and convincing” standards for no-bail holds, in many circumstances, cannot be met with 
what little information they are provided at the PC phase. Under HB206, judges can still set a 
monetary bail amount outside an individual’s ability to pay, they just have to find it to be the 
least restrictive condition necessary to ensure public safety.  
 
The judges’ concerns are legitimate and it illustrates the point that money is arbitrary.  Money 
has nothing to do with public safety risk.  To assess risk and make the best decision, individuals 
should be brought before a judge for an initial appearance within 24-48 hours of their arrest.  
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Attorneys should be present and prepared.  If pretrial detention is ordered, or is the result of a 
monetary bail set, the individual should be afforded due process and the right to be heard.  We 
have talked a lot about New Jersey’s model.  I would love to see us move toward a system with 
pretrial services and an initial appearance within 24-48 hours. Judge Kouris has been working 
with the DA’s office and SLCo jail on a potential change to the time-to-file and initial appearance 
process that would do just that.  That is really exciting and if Salt Lake can make it happen, it 
would be a great model for other counties to emulate.  
 
One positive thing to come out of COVID is that everyone has the capacity and is becoming 
accustomed to conducting hearings remotely.  At this point, there is no reason defendants can’t 
be seen remotely much earlier than before.   
 
Mr. Mauro:  Regarding concerns about not having enough information at the PC phase to 
determine “substantial evidence to support the charge” and “clear and convincing evidence,” if 
you look at the Salt Lake County jail dashboard in the last month, 70% of the detainees are 
there on un-adjudicated cases and are presumed innocent. Some of those are people who 
should remain in jail, but many should be released because the only thing holding them is their 
inability to afford monetary bail. I am in favor of the new procedures and my office will help in 
any way we can.  
 
Ms. Williams:  From what I understand, several of the prosecutors are on board with holding 
hearings within 48 hours of arrest.  I think everyone knows that money is not a proxy for risk, 
but money has been used as a means to hold someone until a prosecutor can talk to a judge, 
primarily because cases aren’t filed and initial appearances aren’t held for weeks at a time. It is 
unconstitutional to hold an individual in jail on the basis of money alone. We need to be 
working towards a more fair process, and a process that allows attorneys to give judges risk 
information before a release decision is made. If a person is deemed a public safety risk, they 
should stay in, but if they aren’t, they should be released.  Money shouldn’t be a consideration 
unless someone has been deemed a failure to appear risk.  
 
In New Jersey, release is the presumption and they have statewide pretrial supervision.  The 
only time they consider holding someone is if the prosecutor files a motion for detention. With 
the new detention hearing process outlined in HB 206, prosecutors have an avenue to delay a 
pretrial decision until they have time to investigate and present risk information. I think that’s a 
good framework and we should start using it. However, unless we begin holding hearings within 
24-48 hours of arrest, prosecutors likely won’t file motions until after the initial release decision 
has been made by judges at the PC phase.  By rule, judges have to make those decisions within 
24 hours of booking.  That timeframe could probably be extended to 48 hours if the decision 
was made at a hearing. 
 
Ms. Tangaro:  I have two clients in Davis County on a no-bail hold who have been there over 
four days and still have not seen a judge. We should be conducting education statewide.  
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Judge Harmond:  Have you seen a PC release order with a ruling from the judge on setting bail? 
Ms. Tangaro:  No, nothing is in the case file.  Judge Harmond:  Those orders are publicly 
available in Xchange. Judge McCullagh offered to show Ms. Tangaro how to access release 
orders in Xchange after the meeting. 
 
DATA COLLECTION SUBCOMMITTEE: 
Judge Harmond: Data collection is a critical issue.  We need data to ensure our pretrial 
processes work, and we need to identify data gaps and data-sharing issues.  Other questions 
include:  What is the cost of combining or streamlining data?  What would an integrated system 
look like? I am forming a data subcommittee with specific directives and deadlines. Please email 
myself or Ms. Williams by next Wednesday to let us know if you are interested. I am considering 
the following members:  Joanna Landau, Andrea Jacobsen, Representative Hutchings, Rich 
Mauro, Cpt. Kiddle, Sheriff Nielson from the Sanpete Sheriff’s office, Jojo Lu from the Salt Lake 
County Criminal Justice Advisory Council, and Brent Packard from the Legislative Auditor’s 
office. I will send out a follow-up email to the named individuals with an official invitation. 
 
ABILITY-TO-PAY MATRIX: 
Judge Harmond:  Was the draft matrix developed for the juvenile court?  
 
Ms. Williams:  Yes. The matrix goes hand-in-hand with the two pieces of financial information 
that law enforcement has agreed to provide to the court, gross household income and number 
of dependents. The matrix in the packet is based on poverty guidelines and is used by the 
juvenile court to determine non-judicial fees and restitution. The recommended amounts are 
scaled based on the family’s poverty level.  
 
The issue in adapting this for adult criminal use in the pretrial context is the disconnect between 
where a person falls on the poverty guidelines and the amount of money the person can afford 
to pay to walk out of jail on a particular day. Without more information or the ability to talk to 
the individual or defense counsel, we don’t know whether the amount across the bottom is, in 
fact, affordable. However, the matrix is better in the sense that the court would be conducting 
some kind of individualized assessment that is not completely arbitrary or charge-based. I also 
believe use of the matrix would align with the holdings in emerging pretrial case law.  The issue 
with monetary bail in those cases was the use of a charge-based bail schedule with no 
individualized assessment about the individual’s ability-to-pay. Here, the initial decision – albeit 
based on limited information – is an individualized financial assessment that can be revisited at 
initial appearance. 
 
The larger policy question is, do we even want to use something like this matrix?  Are we simply 
creating a new bail schedule with made up monetary bail amounts?  Or is this necessary in 
order to provide judges with some sort of guidance and to ensure consistency in the bail 
amounts set across the state?  One of the main reasons behind the creation of the old uniform 
fine and bail schedule was to ensure uniformity and fair treatment across jurisdictions. As far as 
the amounts, I set the maximum amount at $25,000 (because the maximum amount on the old 
bail schedule was $25,000 for a 1st degree felony), and then graduated the amounts down 
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based on the poverty level percentage. We could put a specific dollar amount in each box or list 
a range of amounts.  
 
Mr. Mauro:  I like the idea of using a matrix. Right now judges are looking at a probable cause 
statement and when concerns are raised in the PC (they may or may not have a PSA), judges are 
erring on the side of caution and imposing a larger monetary bail amount that keeps the person 
in jail at least until the first appearance, and maybe even the second appearance. I like this 
better. My question for the group is, how much will we be using this as a release tool when 
judges are supposed to impose the least restrictive conditions and other services are available? 
How would this be helpful if the other tools are available for pretrial release?  
 
Judge Harmond: The way I interpret HB 206, monetary bail is something you consider after you 
consider everything else. If monetary bail is appropriate, judges will need something to assist 
them in setting monetary bail in a non-arbitrary manner.  I don’t see this as the first thing I 
would look at, but maybe one of the things I would take into consideration if I determine 
monetary bail is appropriate.  
 
Judge McCullagh:  We want to be sure to associate monetary bail amounts with failure to 
appear risk. The theory is that a person will lose their money if they don’t show up to court. 
Money makes some logical sense if we are looking at the failure to appear score. I think the tool 
should be more sophisticated.  A person’s gross income in 2019 probably isn’t the same now.  In 
2020, 20% of individuals are unemployed. We should really be asking about their last 2-3 
months of income, rather than their gross annual income. We should be more focused on what 
they make right now, not what they made last month. What matters is what they have in the 
bank and what they can bond out on right now. As a general idea this is a good one, but we 
need to change it to reflect actual current income.  
 
Judge Eddington:  I would agree with both of those comments.  
 
Shane Bahr:  Are there other states using a similar matrix? 
 
Ms. Williams:  I know of a few other states using a similar concept, but I have never seen a 
matrix that looks exactly like this. The Vera Institute created an ability-to-pay calculator for NY 
that asks income-based questions and spits out an affordable monetary bail amount.  It looks 
kind of like Turbo Tax and it calculates not only how much money the person can afford, but by 
what method (cash, secured bond, unsecured bond, partially secured bond, etc.).  
 
It sounds like there is general consensus that we should be using a matrix.  If that’s the case, I 
agree with Judge McCullagh that the matrix should be tied to failure to appear risk and that it 
would be better to ask more questions.  The problem is that I have no way to provide judges 
with more income information at the PC phase.  The more nuanced information regarding 
current income will have to be determined at initial appearance.  Understanding that, is the 
committee ready to move forward with this matrix? 
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Judge Robison made a motion to move forward with the ability-to-pay matrix. Mr. Mauro 
seconded.  The motion passed unanimously. 
 
Ms. Williams:  Now that the policy decision behind using the matrix has been made, I’d like to 
seek the committee’s help in developing a draft to take to the Boards.  Are there any thoughts 
on the $25,000 maximum and whether we should use determined amounts in each box based 
on a % reduction, or whether we should incorporate a range of dollar amounts? 
 
Mr. Mauro:  Is the maximum amount $25,000 or $2,500?  Ms. Williams: I used $25,000 because 
that was the maximum amount on our old bail schedule. I think that’s high, especially if 
someone is charged with a low level misdemeanor.  This shouldn’t be charge-based, but maybe 
we could incorporate guidance that the higher amounts should only be used in serious cases, or 
maybe we account for that by using a range of amounts?  
 
Mr. Mauro:  We see a lot of bail amounts that are higher than they should be. The amounts 
aren’t based on the charge or the danger posed by the individual, and sometimes a higher bail 
amount is set after the person has already bailed out. We need to standardize this so those 
sorts of things aren’t happening.   
 
Judge McCullagh:  Prosecutors are supposed to include a person’s pretrial release status in the 
Information, but they almost never do it. As a court, we can do a better job at enforcing that 
requirement. As part of the executive branch, prosecutors can get pretrial release information 
from the jail. That requirement was intended to ensure the assigned judge knew that the 
person was already out on pretrial release and under what conditions, including any monetary 
bail amount. A person shouldn’t be posting monetary bail set by a previous magistrate and then 
having a warrant issued for a different amount. We have a mechanism in the criminal rules to 
ensure that doesn’t happen and we need to utilize it.  
 
There is Utah caselaw discussing unreasonably high bail amounts for minor offenses. It’s a good 
idea to set lower amounts for petty offenses and infractions, and have a separate scale for 
district court cases. That would acknowledge the fundamental difference between infractions, 
misdemeanors, and more serious offenses.  
 
Judge Harmond:  We need to get away from tying monetary bail to the seriousness of the 
offense. HB206 includes a mechanism to deal with that. What we should be focusing on is 
whether the person is likely to show up to court, and considering ability to pay when setting 
amounts. Most of the cases we see are class A misdemeanors. I don’t think we need to go as 
high as $25,000.  
 
Mr. Mauro:  That is a cultural shift we need to implement. We got used to the idea of equating 
monetary bail with the seriousness of the offense. The statute does allow a person who 
presents a danger to the community to be held longer. That should be considered separate and 
apart from their likelihood to appear at the hearing.  
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Judge McCullagh:  I agree with Judge Harmond.  The maximum amount should be lower and we 
should focus on the likelihood of failure to appear. There will be exceptions based on individual 
circumstances, but as a general idea the max should be $5,000.  
 
Judge Harmond:  We should include instructions on the bottom explaining under what 
circumstances the matrix should be used and referencing HB206, telling judges what they 
should be looking at first.  
 
Judge Robison:  I agree with the $5,000 max because we are only talking about appearance and 
not the severity of the charge. You can always issue a no-bail hold on more serious offenses.  
 
Judge McCullagh:  The matrix should also include a breakdown of the $5,000 based on the 
failure to appear risk score.  
 
Mr. Mauro:  I agree.  Public safety risk should be considered separately from failure to appear 
risk. 
 
Judge Harmond asked Judge McCullagh to assist Ms. Williams in developing a risk-based 
structure for the monetary amounts, and providing a mechanism for calculating the last four 
weeks of income. 
 
Ms. Tangaro:  I agree with the $5,000 max.  
 
Ms. Rodier-Whitbe:  I am a member of the Utah Council on Victims of Crime. I am concerned 
with the $5,000 amount.  I understand that this is only related to appearance in court and that a 
no-bail order can be issued, but $5,000 sounds like such a low amount for victims who have 
been traumatized and are fearful of seeing the perpetrator in court. $5,000 may seem high for 
other individuals, but for victims it’s really, really low.  
 
Ms. Williams:  Your point is well taken and I’m guessing you won’t be the only one concerned 
with the amount. I think this will be a cultural shift for everyone. The reason that this makes 
people nervous is because money is arbitrary, money is not a proxy for risk. That’s the case now 
for victims of domestic violence whose spouse can easily afford to bond out of jail. When HB 
206 goes into effect, we will have to consider someone’s ability to pay, but we should also be 
looking at an individual’s public safety risk.   
 
Ms. Rodier-Whitbe:  I agree with you, but the crime victim’s view is narrower and $5,000 is so 
small in comparison to the trauma they faced. I think the amount should be higher and closer to 
$15,000, but I’m only looking at this from the victim’s point of view.  
 
Representative Hutchings:  When considering the dangerous or violent nature of the individual, 
how difficult is it to do a no-bail hold? It is my understanding that release is required except 
under the most egregious circumstances. There is a Constitutional right to be released from 
incarceration. How do we communicate information about whether or not someone is 
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dangerous? We ran into this when we first started screening individuals under JRI. Law 
enforcement was extremely upset and felt that people were getting out of jail that shouldn’t be. 
How do we manage that concern and do we have the constitutional authority to broadly issue 
no-bail holds?  
 
Judge Harmond:  The court has to determine the least restrictive conditions necessary to ensure 
the safety of the public and the safety of victims.  HB206 now includes a long list of factors that 
the court can consider when making those determinations. Ms. Rodier-Whitbe is right that this 
is something people will react to viscerally at first until they understand how the system is set 
up.  
 
Representative Hutchings:  I am not concerned about the visceral part, I am concerned about 
when a murder occurs after someone is released on a low bail amount causing a policy shift 
based on anecdotal stories - the scary factor.  We received a lot of angry feedback from LE after 
JRI.  Some included real life stories. We will be dealing with reality and perception.  
 
Judge Harmond:  The court is not bound by the matrix. Judges will have discretion and the 
matrix won’t prevent a no-bail hold.  
 
Ms. Williams:  I agree.  The fundamental issue is that money is arbitrary in relation to public 
safety risk. The matrix is putting a Band-Aid on a broken system. We need start transitioning to a 
better system. If Salt Lake is able to implement the 24-48 time-to-file and initial appearance 
changes, we will have a good template to model.  
 
A majority of the committee has agreed to a maximum of $5,000, so I’ll go with that and 
graduate it down. I will also incorporate the failure to appear risk information Judge McCullagh 
puts together.  
 
Judge Harmond:  Ms. Williams will meet with Board of District and Justice Court Judges to 
discuss the issue further. The final product may look somewhat different but this is a good place 
to start.  
 
Adjourn: 
There being no further business, the meeting was adjourned with no motion. The meeting 
adjourned at 1:30 pm. The next meeting is scheduled for August 6 at 12:00 p.m. via WebEx 
Video Conferencing.  
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M E M O R A N D U M 
 
TO:  Standing Committee on Pretrial Release and Supervision   
 
FROM: Keisa Williams 
 
RE:  Ability-to-Pay Matrix  
 

 
Brief Overview 
HB 206 takes effect on October 1, 2020, at which point the pretrial release decision-making process will 
change in a number of ways, including a requirement that judges impose the “least restrictive reasonably 
available conditions” that will “reasonably ensure” court appearance, public safety, and the integrity of 
the judicial process.  If a financial condition is deemed necessary under that standard, judges must 
consider an individual’s ability-to-pay the amount set.1 
 
In addition, emerging pretrial caselaw is consistently holding that it is an unconstitutional deprivation of 
due process and equal protection rights under the 14th Amendment to set monetary conditions of pretrial 
release without first considering, among other things, an arrestee’s ability to pay the amount set. In 
nearly every case, when the use of monetary bail resulted in pretrial detention, courts were required to 
hold detention hearings with full due process protections (including a 6th Amendment right to counsel) 
within 24-48 hours of a defendant’s arrest. 
 
At the last meeting, the Committee approved the development of an ability-to-pay matrix to assist judges 
in determining “affordable” monetary bail amounts.  The purpose of this memo is to seek final approval 
and a Committee recommendation to the Judicial Council that the matrix be implemented statewide. 
 
Ability-to-Pay Matrix  
As you know, I have been working with the Department of Public Safety, BCI, the Sheriffs’ Assocation, 
the Chiefs of Police Association, and county jails on a mechanism to provide judges with at least some 
financial information at the PC phase. A solution has been identified and our goal is to complete it by 
October 1st.  Law enforcement officers will ask arrestees two questions:  1) gross household income, and 
2) number of dependents.  If the individual agrees to provide the information (and has the capacity to do 
so), it will be available in Judicial Workspace in the PC screen. Internal AOC programming will be 

                                                 
1 Utah Code §77-20-1(3)(b) (effective October 1, 2020) 

https://le.utah.gov/%7E2020/bills/static/HB0206.html
https://le.utah.gov/xcode/Title77/Chapter20/77-20-S1.html?v=C77-20-S1_2020051220201001
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required. I am working on a JAG grant to pay for associated one-time costs and the work will need to be 
prioritized by the IT Department. 
 
Much like the old bail schedule, the ability-to-pay matrix is meant to provide guidance and encourage 
uniformity. Unlike the old bail schedule, the matrix is not charge-based and would be used in 
conjunction with an individualized assessment of the defendant and the circumstances of each case.  
Incorporating the two financial data points from law enforcement, the matrix recommends a range of 
affordable monetary bail amounts depending upon where an individual falls on the poverty guidelines 
and the individual’s corresponding failure to appear (FTA) risk score on the PSA (if applicable).  
 
The purpose behind all forms of financial release (secured bond, unsecured bond, cash, etc.) is to 
incentivize an individual to appear in court.  There is no rational relationship between money and public 
safety, so the criminal activity scores on the PSA are not factored into the recommended dollar amounts.  
No financial condition is recommended when the FTA score is below 4 because the likelihood of 
appearance for scores 1-3 is very high (1 = 90%, 2 = 85%, 3 = 80%), compared to a significant drop 
starting at FTA 4 (4 = 69%,  5 = 65%,  6 = 60%).2   
 
PSA Sample 
 

 
 
The Committee set $5,000 as the maximum recommended amount. That amount is appropriate because: 

1. There is a presumption of own recognizance release3, 
2. The court is directed to determine the “least restrictive” condition necessary to “reasonably 

ensure” appearance in court,4   
3. Even for those with the highest FTA risk (FTA 6), the likelihood of appearance is still relatively 

high at 60%,  
4. Collateral consequences of an over-reliance on money can include loss of housing, loss of jobs, 

loss of custody, car repossession, interruption in medication and medical care, etc., 
5. Holding low-risk defendants for even 2-3 days increases their risk of recidivism by almost 40% 

compared those held no more than 24 hours,5 and 
6. Public safety risk will be considered separately and, in addition to, failure to appear risk. 
                                                 
2 LJAF, Developing a National Model for Pretrial Risk Assessment, November 2013.  
3 Utah Code §77-20-1(4)(a) (effective October 1, 2020) 
4 Utah Code §77-20-1(3)(b) (effective October 1, 2020) 
5 Lowenkamp, C.T., VanNostrand, M., & Holsinger, A. (2013a). The Hidden Costs of Pretrial Detention. Houston: Laura 

And John Arnold Foundation. 

https://www.utcourts.gov/resources/reports/psa/docs/LJAF-research-summary_PSA-Court_4_1.pdf
https://le.utah.gov/xcode/Title77/Chapter20/77-20-S4.html?v=C77-20-S4_2020051220201001
https://le.utah.gov/xcode/Title77/Chapter20/77-20-S4.html?v=C77-20-S4_2020051220201001
https://craftmediabucket.s3.amazonaws.com/uploads/PDFs/LJAF_Report_hidden-costs_FNL.pdf
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If approved, the ability-to-pay matrix could be used to detemine monetary bail amounts for every 
financial condition type including cash, credit/debit card, secured bond, and unsecured bonds.  
 
I have met with the Board of District Court Judges and am scheduled to meet with the Board of Justice 
Court Judges this month. The District Board’s feedback was positive and they are supportive of the 
matrix.  I requested feedback from the Uniform Fine Committee and will be meeting with local benches 
as things progress. So far, what little feedback I’ve received from the Uniform Fine Committee is 
positive and in support of the matrix. 



ANNUAL INCOME
Family Size 100% 125% 130% 133% 135% 138% *150% 175% 185% 200%

1 $12,760 15,950$     16,588$     16,971$  17,226$  17,609$  19,140$  22,330$  23,606$  25,520$    
2 $17,240 21,550$     22,412$     22,929$  23,274$  23,791$  25,860$  30,170$  31,894$  34,480$    
3 $21,720 27,150$     28,236$     28,888$  29,322$  29,974$  32,580$  38,010$  40,182$  43,440$    
4 $26,200 32,750$     34,060$     34,846$  35,370$  36,156$  39,300$  45,850$  48,470$  52,400$    
5 $30,680 38,350$     39,884$     40,804$  41,418$  42,338$  46,020$  53,690$  56,758$  61,360$    
6 $35,160 43,950$     45,708$     46,763$  47,466$  48,521$  52,740$  61,530$  65,046$  70,320$    
7 $39,640 49,550$     51,532$     52,721$  53,514$  54,703$  59,460$  69,370$  73,334$  79,280$    
8 $44,120 55,150$     57,356$     58,680$  59,562$  60,886$  66,180$  77,210$  81,622$  88,240$    
9 $48,600 60,750$     63,180$     64,638$  65,610$  67,068$  72,900$  85,050$  89,910$  97,200$    

10 $53,080 66,350$     69,004$     70,596$  71,658$  73,250$  79,620$  92,890$  98,198$  106,160$  

100% 125% 130% 133% 135% 138% *150% 175% 185% 200%
FTA 1 (90%) $0 $0 $0 $0 $0 $0 $0 $0 $0 $0
FTA 2 (85%) $0 $0 $0 $0 $0 $0 $0 $0 $0 $0
FTA 3 (80%) $0 $0 $0 $0 $0 $0 $0 $0 $0 $0
FTA 4 (69%) $100 $200 $300 $400 $500 $600 $700 $800 $900 $1,000
FTA 5 (65%) $250 $500 $750 $1,000 $1,250 $1,500 $1,750 $2,000 $2,250 $2,500
FTA 6 (60%) $500 $1,000 $1,500 $2,000 $2,500 $3,000 $3,500 $4,000 $4,500 $5,000

*78B-22-202
**Avg appearance rate for individuals with that risk score in the PSA national validation study.

Notes:
Utah Code §77-20-1(4)(c): "If the court determines a financial condition, other than an unsecured bond, is necessary to impose on an 
individual as part of the individual's pretrial release, the court shall consider the individual's ability to pay when determining the amount of 
the financial condition."

The purpose behind all forms of financial release (secured bond, unsecured bond, cash, etc.) is to incentivize an individual to appear in court.  
Financial conditions are not related to and do not ensure public safety. For example, surety bail agents are only liable for bringing a 
defendant to court. They are not liable if the defendant commits a new offense.  In fact, if the defendant commits a new crime while out on a 
secured bond, the agent may be released from its obligations.  If the individual and/or the circumstances surrounding the case indicate a 
public safety risk, non-financial conditions should be considered in lieu of or in addition to financial conditions of release.  

If the individual poses a significant public safety risk, determine whether they are eligible for a no-bail hold under Utah Code §77-20-1(2).  
Under subsection (8), there is a presumption of detention if the individual is charged with criminal homicide or any offense for which the 
term of imprisonment may include life.  Judges may delay issuing a pretrial status order if a prosecutor files a motion for detention under 
Utah Code §77-20-1(6).

PSA FTA Risk Score 
(Appearance Rate**):

ABILITY-TO-PAY MATRIX - PRETRIAL RELEASE 
Calendar Year 2020

Poverty Level

If monetary bail is deemed a least restrictive, reasonably available condition necessary to ensure appearance, below is the recommended 
amount:

For each add'l person add $4,480 

Poverty Level:

https://le.utah.gov/xcode/Title78B/Chapter22/78B-22-S202.html?v=C78B-22-S202_2019051420190514
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UTAH RULES OF CRIMINAL PROCEDURE 1 
Proposed Amendments – HB206/Pretrial Caselaw/Unsecured Bonds 2 

DRAFT 3 
 4 

 5 
Rule 4. Prosecution by information. 6 
 7 
(a) Commencing a prosecution. A prosecution may be commenced by filing an information.  The 8 
information shall be filed in a format required by rules of the Judicial Council. 9 
 10 
(b) Contents of information. An information must contain: 11 
 12 

(b)(1) If known, the defendant's name, date of birth, and last knowncurrent address. 13 
 14 

(b)(1)(A) If the name of the defendant is not known, the prosecution must identify the defendant 15 
as John or Jane Doe, and must provide any known identifying information. 16 
 17 
(b)(1)(B) The prosecution must make reasonable efforts to obtain the defendant’s current 18 
address. 19 
 20 
(b)(1)(B) Other identifying information may be provided in accordance with rules of the Judicial 21 
Council, provided the information does not include non-public records. 22 

 23 
(b)(2) Numbered counts using the name given to the offense by statute or ordinance, or stating in 24 
concise terms the definition of the offense sufficient to give the defendant notice of the charge. 25 
 26 

(b)(2)(A) The prosecution may allege alternate theories of the same offense in a single count or 27 
in multiple counts. 28 

 29 
(b)(3) Unless otherwise contained in filings accompanying the Information, a booking number and a 30 
State Identification Number (SID) if the defendant was arrested and detained on charges related to 31 
the information. Any pretrial release conditions must be included, such as: 32 
 33 

(b)(3)(A) monetary bail or other pretrial release conditions set by the magistrate when 34 
determining probable cause at arrest; 35 
 36 
(b)(3)(B) whether the defendant was denied pretrial release; 37 
 38 
(b)(3)(C) whether the defendant was released to a pretrial supervision agency; and 39 
 40 
(b)(3)(D) whether the defendant is in custody. 41 

 42 
(c) Felonies and class A misdemeanors. If a felony or class A violation is alleged, and in all cases 43 
requesting a warrant, an information must: 44 
 45 

(c)(1) contain or be accompanied by a statement of facts sufficient to support probable cause for 46 
the charged offense or offenses. The information need not include facts such as time, place, 47 
means, intent, manner, value, and ownership unless necessary to charge the offense. Supporting 48 
physical materials such as money, securities, written instruments, pictures, statutes, and 49 
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judgments may be identified using names or by describing the documents. Neither presumptions 50 
of law nor matters of judicial notice need be stated, 51 

 52 
(d) Amending the information. The court may permit an information to be amended at any time before 53 
trial has commenced so long as the substantial rights of the defendant are not prejudiced. If an additional 54 
or different offense is charged, the defendant has the right to a preliminary hearing on that offense as 55 
provided under these rules and any continuance as necessary to meet the amendment. The court may 56 
permit an information to be amended after the trial has commenced but before verdict if no additional or 57 
different offense is charged and the substantial rights of the defendant are not prejudiced. After verdict, 58 
an information may be amended so as to state the offense with such particularity as to bar a subsequent 59 
prosecution for the same offense upon the same set of facts. 60 
 61 
(e) Bill of particulars. When facts not set out in an information are required to inform a defendant of 62 
the nature and cause of the offense charged, so as to enable the defendant to prepare a defense, the 63 
defendant may file a written motion for a bill of particulars. The motion must be filed at arraignment or 64 
within 14 days thereafter, or at such later time as the court may permit. The court may, on its own 65 
motion, direct the filing of a bill of particulars. A bill of particulars may be amended or supplemented at 66 
any time subject to such conditions as justice may require. The request for and contents of a bill of 67 
particulars must be limited to a statement of factual information needed to set forth the essential 68 
elements of the particular offense charged. 69 
 70 
Effective May 1, 2020 71 
 72 
Rule 6. Warrant of arrest or summons. 73 
 74 
(a) Upon the filing of an indictment, or upon the acceptance of an information by a judge, the court must 75 
set the case for an initial appearance or arraignment, as appropriate. The court must then issue a 76 
summons directing the defendant to appear for that hearing, except as described in subsection (c). 77 
 78 
(b) The summons must inform the defendant of the date, time and courthouse location for the initial 79 
appearance or arraignment. The summons may be mailed to the defendant's last known address, or 80 
served by anyone authorized to serve a summons in a civil action. 81 
 82 
(c) If the defendant is not a corporation, a judge may issue a warrant of arrest instead of a summons if 83 
the court finds from the information and any supporting statements or affidavits that: 84 
 85 

(c)(1) The prosecution made reasonable efforts to obtain the defendant’s current address 86 
defendant’s but the address is unknown; 87 
 88 
(c)(2)  or the defendant will not otherwise appear on a summons; or 89 
 90 
(c)(23) there is substantial danger of a breach of the peace, injury to persons or property, or 91 
danger to the community. 92 

 93 
(d) A judge may issue a warrant of arrest in cases where the defendant has failed to appear in response to 94 
a summons. 95 
 96 
(e) Prior to issuing a warrant the judge must review the information for sufficiency. If the judge 97 
determines from the information, or from any supporting statements or affidavits, that there is probable 98 
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cause to believe the offenses have been committed and that the accused committed them, the judge may 99 
issue the warrant. If the judge determines there is not probable cause the judge must notify the 100 
prosecutor. If the prosecutor does not file a sufficient information within 28 days, the judge must dismiss 101 
the case. 102 
 103 

(e)(1) When a warrant of arrest is issued, the judge must state on the warrant: 104 
 105 

(e)(12)(A) Whether the defendant is denied pretrial release under the authority of Utah 106 
Code § 77-20-1, and the alleged facts supporting. 107 
 108 
(e)(13)(B) The conditions of pretrial release the court requires of the defendant, including 109 
monetary bail in accordance with Utah Code section 77-20-1. 110 

 111 
(e)(13)(AC) In determining As required by Utah Code section 77-20-1, if the court 112 
determinesthe amount of monetary bail is necessary, the judge must consider the 113 
individual’s ability to pay and set the lowest amount reasonably calculated to ensure the 114 
defendant's appearance at court.  115 
 116 
(e)(13)(DB) The court must state whether the defendant's personal appearance is required 117 
or whether the defendant may remit the monetary bail to satisfy any obligation to the 118 
court pursuant to Utah Code § 77-7-21. 119 

 120 
(e)(14)(E) The geographic area from which the issuing court will guarantee transport 121 
pursuant to Utah Code § 77-7-5. 122 

 123 
(f) The clerk of the court must enter the warrant into the court information management system. 124 
 125 
(g) Service, Execution and return of the warrant. 126 
 127 

(g)(1) The warrant must be served by a peace officer. The officer may execute the warrant at any 128 
place within the state. 129 
 130 
(g)(2) The warrant must be executed by the arrest of the defendant. The officer need not possess 131 
the warrant at the time of the arrest. Upon request, the officer must show the warrant to the 132 
defendant as soon as practicable. If the officer does not have the warrant in possession at the time 133 
of the arrest, the officer must inform the defendant of the offense charged and of the fact that the 134 
warrant has been issued. 135 
 136 
(g)(3) The person executing a warrant or serving a summons must make return thereof to the 137 
magistrate as soon as practicable. 138 

 139 
(h) The court may periodically review unexecuted warrants to determine whether they should be 140 
recalled. 141 
 142 
Effective May 1, 2020 143 
 144 
Rule 7. Initial proceedings for class A misdemeanors and felonies. 145 
 146 
(a) First appearance.  At the defendant's first appearance, the court must inform the defendant: 147 
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 148 
(a)(1) of the charge in the information or indictment and furnish a copy; 149 
 150 
(a)(2) of any affidavit or recorded testimony given in support of the information and how to 151 
obtain them; 152 
 153 
(a)(3) of the right to retain counsel or have counsel appointed by the court without expense if 154 
unable to obtain counsel; 155 
 156 
(a)(4) of rights concerning pretrial release, including bail; and 157 
 158 
(a)(5) that the defendant is not required to make any statement, and that any statement the 159 
defendant makes may be used against the defendant in a court of law. 160 

 161 
(b) Right to counsel.  If the defendant is present at the initial appearance without counsel, the court 162 
must determine if the defendant is capable of retaining the services of an attorney within a reasonable 163 
time.  If the court determines the defendant has such resources, the court must allow the defendant a 164 
reasonable time and opportunity to retain and consult with counsel.  If the court determines the 165 
defendant is indigent, the court must appoint counsel pursuant to Rule 8, unless the defendant knowingly 166 
and intelligently waives the right to counsel. 167 
  168 
(c) Release conditions.   169 
 170 
(c)(1) If counsel are present and preparedExcept as provided in paragraph (d), upon application by 171 
defense counsel or the defendant, the court must address whether the defendant is entitled to pretrial 172 
releaseissue a pretrial status order pursuant to Utah Code § section 77-20-1. The , and if so, what if any 173 
conditions the court will impose the least restrictive reasonably available conditions necessary to 174 
reasonably ensure the continued appearance of the defendant, integrity of the judicial process, safety of 175 
any witnesses or victims, and safety of the community.  The court must utilize the least restrictive 176 
conditions needed to meet those goals. 177 
 178 

 (c)(2) The determination of pretrial release eligibility and conditions may be reviewed and 179 
modified upon application by either party based on a material change in circumstances, or other 180 
good cause. 181 
 182 
(c)(1) A motion to modify the initial pretrial status order may be made by either party at any time 183 
upon notice to the opposing party sufficient to permit the opposing party to prepare for the 184 
hearing and to permit each alleged victim to be notified and be present.  185 
 186 
(c)(2) Subsequent motions to modify a pretrial status order may be made only upon a showing 187 
that there has been a material change in circumstances. 188 
 189 
(c)(3) A hearing on a motion to modify a pretrial status order may be held in conjunction with a 190 
preliminary hearing or any other pretrial hearing. 191 
 192 

 193 
(d)  Continuances.  If counsel are not preparedUpon application of either party and a showing of good 194 
cause, the court shall may allow up to a seven day continuance of the hearing to allow for preparation, 195 
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including notification to any victims.  The court may allow more than seven days with the consent of the 196 
defendant.  197 
 198 
(e) Right to preliminary examination.    199 
 200 

(e)(1) The court must inform the defendant of the right to a preliminary examination and the 201 
times for holding the hearing.  If the defendant waives the right to a preliminary examination, 202 
and the prosecuting attorney consents, the court must order the defendant bound over for trial. 203 
 204 
(e)(2) If the defendant does not waive a preliminary examination, the court must schedule the 205 
preliminary examination upon request. The examination must be held within a reasonable time, 206 
but not later than 14 days if the defendant is in custody for the offense charged and not later than 207 
28 days if the defendant is not in custody. These time periods may be extended by the magistrate 208 
for good cause shown. Upon consent of the parties, the court may schedule the case for other 209 
proceedings before scheduling a preliminary hearing.  210 
 211 
(e)(3) A preliminary examination may not be held if the defendant is indicted. 212 

 213 
Effective May 1, 2018 214 
 215 
Rule 7A.  Procedures for arraignment on class B or C misdemeanors, or infractions. 216 
 217 
(a) Initial appearance.  At the defendant’s initial appearance, the court must inform the defendant: 218 
 219 

(a)(1) of the charge in the information, indictment, or citation and furnish a copy; 220 
 221 
(a)(2) of any affidavit or recorded testimony given in support of the information and how to 222 
obtain them; 223 
 224 
(a)(3) of the right to retain counsel or have counsel appointed by the court without expense if 225 
unable to obtain counsel; 226 
 227 
(a)(4) of rights concerning pretrial release, including bail; and 228 
 229 
(a)(5) that the defendant is not required to make any statement, and that any statement the 230 
defendant makes may be used against the defendant in a court of law. 231 

 232 
(b) Right to counsel.  If the defendant is present at the initial appearance without counsel, the court 233 
must determine if the defendant is capable of retaining the services of an attorney within a reasonable 234 
time.  If the court determines the defendant has such resources, the court must allow the defendant a 235 
reasonable time and opportunity to retain and consult with counsel.  If the court determines defendant is 236 
indigent, the court must appoint counsel pursuant to Rule 8, unless the defendant knowingly and 237 
intelligently waives such appointment. 238 
 239 
(c) Release conditions.  240 
 241 
(c)(1) Except as provided in paragraph (c)(2), upon application by defense counsel or the defendantIf 242 
counsel are present and prepared, the court must address whether the defendant is entitled to pretrial 243 
releaseissue a pretrial status order pursuant to Utah Code section§ 77-20-1. T, and if so, what if any 244 
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conditions the court will impose to the least restrictive reasonably available conditions of release 245 
reasonably necessary to ensure the continued appearance of the defendant, integrity of the judicial 246 
process, safety of any witnesses or victims, and safety of the community.  The court must use the least 247 
restrictive conditions needed to meet those goals. 248 

 249 
(c)(1) A motion to modify the initial pretrial status order may be made by either party at any time 250 
upon notice to the opposing party sufficient to permit the opposing party to prepare for the 251 
hearing and to permit each alleged victim to be notified and be present.  252 
 253 
(c)(2) Subsequent motions to modify a pretrial status order may be made only upon a showing 254 
that there has been a material change in circumstances. 255 
 256 
(c)(3) A hearing on a motion to modify a pretrial status order may be held in conjunction with a 257 
preliminary hearing or any other pretrial hearing. 258 
 259 

(d)  Continuances. Upon application of either party and a showing of good cause, the court may allow 260 
up to a seven day continuance of the hearing to allow for preparation, including notification to any 261 
victims.  The court may allow more than seven days with the consent of the defendant. 262 
  263 

(c)(2) The determination of pretrial release eligibility and conditions, may be reviewed and 264 
modified upon application by either party based on a material change in circumstances, or other 265 
good cause. 266 
 267 
(d) Continuances.  If defense counsel is not present or not yet prepared, the court must allow up 268 
to a seven day continuance of the hearing to allow for preparation.  The court may allow more 269 
than seven days with the consent of the defendant.  270 

 271 
(e) Entering a plea.   272 
 273 

(e)(1) If defendant is prepared with counsel, or if defendant waives the right to be represented by 274 
counsel, the court must call upon the defendant to enter a plea.  275 
 276 
(e)(2) If the plea is guilty, the court must sentence the defendant as provided by law. 277 
 278 
(e)(3) If the plea is not guilty, the court must set the matter for trial or a pretrial conference 279 
within a reasonable time.  Such time should be no longer than 30 days if defendant is in custody. 280 
 281 
(e)(4) The court may administratively enter a not guilty plea for the defendant.  If the court has 282 
appointed counsel, the defendant does not desire to enter a plea, or for other good cause, the 283 
court must then schedule a pretrial conference. 284 

 285 
Effective May 1, 2018 286 
 287 
Rule 9.  Proceedings for persons arrested without a warrant on suspicion of a crime. 288 
 289 
(a)(1) Probable cause determination. A person arrested and delivered to a correctional facility without 290 
a warrant for an offense must be presented without unnecessary delay before a magistrate for the 291 
determination of probable cause and whether the suspect qualifies eligibility for pretrial release under 292 
pursuant to Utah Code § section 77-20-1, and if so, what if any conditions of release are warranted.  293 



 294 
(a)(2)(A) The arresting officer, custodial authority, or prosecutor with authority over the most 295 
serious offense for which defendant was arrested must, as soon as reasonably feasible but in no 296 
event longer than 24 hours after the arrest, present to a magistrate a sworn statement that 297 
contains the facts known to support probable cause to believe the defendant has committed a 298 
crime. The statement must contain any facts known to the affiant that are relevant to determining 299 
the appropriateness of precharge release and the conditions thereof. 300 
 301 
(a)(2)(B) If available, the magistrate should also be presented the results of a validated pretrial 302 
risk assessment tool. 303 
 304 

(a)(2)(C) The magistrate must review the information provided and determine if probable cause exists to 305 
believe the defendant committed the offense or offenses described.  If the magistrate finds there is 306 
probable cause, the magistrate must determine if the person is eligible for pretrial release pursuant to 307 
Utah Code § section 77-20-1. The court will impose the least restrictive reasonably available conditions 308 
of release reasonably necessary to: 309 

, and what if any conditions on that release are reasonably necessary to: 310 
 311 

(a)(2)(C)(i) ensure the individual’s appearance of the accused at future court proceedings; 312 
 313 
(a)(2)(C)(ii) ensure the integrity of the judicial processthat the individual will not obstruct 314 
or attempt to obstruct the criminal justice process; 315 
 316 
(a)(2)(C)(iii) prevent direct or indirect contact with witnesses or victims by the accused, 317 
if appropriateensure the safety of any witnesses or victims of the offense allegedly 318 
committee by the individual; and 319 
 320 
(a)(2)(C)(iv) ensure the safety and welfare of the public and the community. 321 

 322 
(a)(2)(D) If the magistrate finds the statement does not support probable cause to support the 323 
charges filed, the magistrate may determine what if any charges are supported, and proceed 324 
under subsection (a)(2)(C). 325 
 326 
(a)(2)(E) If probable cause is not articulated for any charge, the magistrate must return the 327 
statement to the submitting authority indicating such. 328 
 329 
(a)(3) A statement that is verbally communicated by telephone must be reduced to a sworn 330 
written statement prior to presentment to the magistrate.  The statement must be retained by the 331 
submitting authority and as soon as practicable, a copy shall be delivered to the magistrate who 332 
made the determination. 333 
 334 
(a)(4) The arrestee need not be present at the probable cause determination. 335 

 336 
(b) Magistrate availability. 337 
 338 

(b)(1) The information required in subsection (a)(2) may be presented to any magistrate, 339 
although if the judicial district has adopted a magistrate rotation, the presentment should be in 340 
accord with that schedule or rotation.  If the arrestee is charged with a capital offense, the 341 
magistrate may not be a justice court judge. 342 
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 343 
(b)(2) If a person is arrested in a county other than where the offense was alleged to have been 344 
committed, the arresting authority may present the person to a magistrate in the location arrested, 345 
or in the county where the crime was committed. 346 

 347 
(c) Time for review. 348 
 349 

(c)(1) Unless the time is extended at 24 hours after booking, if no probable cause determination 350 
and order setting bail have been received by the custodial authority, the defendant must be 351 
released on the arrested charges on recognizance. 352 
 353 
(c)(2) During the 24 hours after arrest, for good cause shown an arresting officer, custodial 354 
authority, or prosecutor with authority over the most serious offense for which defendant was 355 
arrested may request an additional 24 hours to hold a defendant and prepare the probable cause 356 
statement or request for release conditions. 357 
 358 
(c)(3) If after 24 hours, the suspect remains in custody, an information must be filed without 359 
delay charging the suspect with offenses from the incident leading to the arrest. 360 
 361 
(c)(4)(A) If no information has been filed by 3:00pm on the fourth second calendar day after the 362 
defendant was booked, the release conditions set under subsection (a)(2)(B) shall revert to 363 
recognizance release. 364 
 365 

(c)(4)(B) The four two day period in this subsection may be extended upon application of 366 
the prosecutor for a period of three more days, for good cause shown. 367 
 368 
(c)(4)(C) If the time periods in this subsection (c)(4) expire on a weekend or legal 369 
holiday, the period expires at 3:00pm on the next business day. 370 

 371 
(d) Other processes. Nothing in this rule is intended to preclude the accomplishment of other 372 
procedural processes at the time of the determination referred to in subsection (a)(2). 373 
 374 
Effective November 18, 2019 375 
 376 
Rule 9A Procedures for persons arrested pursuant to an arrest warrant. 377 
 378 
(a)(1) For purposes of this rule an “arrest warrant” means a warrant issued by a judge pursuant to Rule 379 
6(c), or after a defendant’s failure to appear at an initial appearance or arraignment after having been 380 
summoned. 381 
 382 
(a)(2) An “arrest warrant” does not include a warrant issued for failing to appear for a subsequent court 383 
proceeding or for reasons other than those described in subsection (a)(1). 384 
 385 
(b)(1) When a peace officer or other person arrests a defendant pursuant to an arrest warrant and the 386 
arrested person cannot provide any condition or security requiredmeet the release conditions required by 387 
the judge or magistrate issuing the arrest warrant, the person arrested must be presented to a magistrate 388 
within 48 hours after arrest. The information provided to the magistrate must include the case number, 389 
and the results of any validated pretrial risk assessment. 390 
 391 



(b)(2) If the time periods in this subsection (b) expire on a weekend or legal holiday, the period expires 392 
at 5:00pm on the next business day. 393 
 394 
(c) With the results of a pretrial risk assessment, and having considered the factors that caused the court 395 
to issue an arrest warrant in the first place, the magistrate may modify the release conditions. 396 
 397 
(d) Any defendant who remains in custody after the review process must be seen by the court issuing the 398 
arrest warrant no later than the third day after the arrest. 399 
 400 
(e) If the arrested person meets the release conditions, or provides the security required by the arrest 401 
warrant, the person must be released and instructed to appear as required in the issuing court. 402 
 403 
(f) Any posted security must be forwarded to the court issuing the arrest warrant. 404 
 405 
Effective November 18, 2019 406 
 407 
Rule 10. Arraignment. 408 
 409 
(a) Upon the return of an indictment or upon receipt of the records from the magistrate following a bind-410 
over, the defendant shall forthwith be arraigned in the district court. Arraignment shall be conducted in 411 
open court and shall consist of reading the indictment or information to the defendant or stating the 412 
substance of the charge and calling on the defendant to plead thereto. The defendant shall be given a 413 
copy of the indictment or information before the defendant is called upon to plead. 414 
 415 
(b) If upon arraignment the defendant requests additional time in which to plead or otherwise respond, a 416 
reasonable time may be granted. 417 
 418 
(c) Any defect or irregularity in or want or absence of any proceeding provided for by statute or these 419 
rules prior to arraignment shall be specifically and expressly objected to before a plea of guilty is 420 
entered or the same is waived. 421 
 422 
(d) If a defendant has been released on bailpretrial, or on the defendant’s own recognizance, prior to 423 
arraignment and thereafter fails to appear for arraignment or trial when required to do so, a warrant of 424 
arrest may issue and any monetary bail may be forfeited. 425 
 426 
Effective January 1, 1989 427 
 428 
Rule 27. Stays of sentence pending motions for new trial or appeal from courts of record. 429 
 430 
(a) Staying sentence terms other than incarceration. 431 
 432 
(a)(1) A sentence of death is stayed if a motion for a new trial, an appeal or a petition for other relief is 433 
pending. The defendant shall remain in the custody of the warden of the Utah State Prison until the 434 
appeal or petition for other relief is resolved. 435 
 436 
(a)(2) When an appeal is taken by the prosecution, a stay of any order of judgment in favor of the 437 
defendant may be granted by the court upon good cause pending disposition of the appeal. 438 
 439 



(a)(3) Upon the filing of a motion for a new trial or a notice of appeal, and upon motion of the 440 
defendant, the court may stay any sentenced amount of fines, conditions of probation (other than 441 
incarceration) pending disposition of the motion for a new trial or appeal, upon notice to the prosecution 442 
and a hearing if requested by the prosecution. 443 
 444 
(a)(4) A party dissatisfied with the trial court’s ruling on such a motion may petition for relief in the 445 
court with appellate jurisdiction. 446 
 447 
(b) Staying sentence terms of incarceration. A defendant sentenced, or required as a term of 448 
probation, to serve a period of incarceration in jail or in prison, shall be detained, unless released by the 449 
court in conformity with this rule. 450 
 451 

(b)(1) In general. Before a court may release a defendant after the filing of a motion for a new 452 
trial or notice of appeal, the court must: 453 
 454 

(b)(1)(A) issue a certificate of probable cause; and 455 
 456 
(b)(1)(B) determine by clear and convincing evidence that the defendant: 457 
 458 

(b)(1)(B)(i) is not likely to flee; and 459 
 460 
(b)(1)(B)(ii) does not pose a danger to the physical, psychological, or financial 461 
and economic safety or well-being of any other personindividual or the 462 
community if released under any conditions as set forth in subsection (c). 463 

 464 
(b)(2) A defendant shall file a written motion in the trial court requesting a stay of the sentence 465 
term of incarceration. 466 
 467 

(b)(2)(A) That motion shall be accompanied by a copy of the filed motion for a new trial 468 
or notice of appeal; a written application for a certificate of probable cause; and a 469 
memorandum of law. The memorandum shall identify the issues to be presented in the 470 
motion for a new trial proceedings or on appeal and support the defendant's position that 471 
those issues raise a substantial question of law or fact reasonably likely to result in 472 
reversal, an order for a new trial or a sentence that does not include a term of 473 
incarceration in jail or prison. The memorandum shall also address why clear and 474 
convincing evidence exists that the defendant is not a flight risk and that the defendant 475 
does not pose a  danger to any other person or the communityas outlined in paragraph 476 
(b)(1)(B)(ii). 477 
 478 
(b)(2)(B) A copy of the motion, the application for a certificate of probable cause and 479 
supporting memorandum shall be served on the prosecuting attorney. An opposing 480 
memorandum may be filed within 14 days after receipt of the application, or within a 481 
shorter time as the court deems necessary. A hearing on the application shall be held 482 
within 14 days after the court receives the opposing memorandum, or if no opposing 483 
memorandum is filed, within 14 days after the application is filed with the court. 484 
 485 
(b)(3) The court shall issue a certificate of probable cause if it finds that the motion for a 486 
new trial or appeal: 487 
 488 
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(b)(3)(A) is not being taken for the purpose of delay; and 489 
 490 
(b)(3)(B) raises substantial issues of law or fact reasonably likely to result in 491 
reversal, an order for a new trial or a sentence that does not include a term of 492 
incarceration in jail or prison. 493 

 494 
(b)(4) If the court issues a certificate of probable cause it shall order the defendant 495 
released if it finds that clear and convincing evidence exists to demonstrate that the 496 
defendant is not a flight risk and that the defendant does not pose a danger to any other 497 
person or the communityas outlined in paragraph (b)(1)(B)(ii) if released under any of the 498 
conditions set forth in subsection (c). 499 
 500 
(b)(5) The court ordering release pending determination of a motion for a new trial or 501 
appeal under subsection (b)(4) shall order release on the least restrictive reasonably 502 
available condition or combination of conditions set forth in subsection (c) that the court 503 
determines will reasonably assure ensure the appearance of the person defendant as 504 
required and the safety of persons and any other individual, property in, and the 505 
community. 506 
 507 
(b)(6) Review of trial court’s order. A party dissatisfied with the relief granted or 508 
denied under this subsection may petition the court with appellate jurisdiction in which 509 
the appeal is pending. 510 
 511 

(b)(6)(A) If the petition is filed by the defendant, a copy of the petition, the 512 
affidavit and papers filed in support of the original motion shall be served on the 513 
Utah Attorney General if the case involves any felony charge, and on the 514 
prosecuting attorney if the case involves only misdemeanor charges. 515 
 516 
(b)(6)(B) If the petition is filed by the prosecution, a copy of the petition and 517 
supporting papers shall be served on defense counsel, or the defendant if the 518 
defendant is not represented by counsel. 519 

 520 
(c) Conditions of release. If the court determines that the defendant may be released pending motion for 521 
a new trial proceedings or an appeal, it may release the defendant on the least restrictive reasonably 522 
available condition or combination of conditions that the court determines will reasonably assure ensure 523 
the appearance of the person defendant as required and the safety of persons andany other individual, 524 
property in, and the community. The, which conditions may include, without limitation, that the 525 
defendant: 526 
 527 

(c)(1) is admitted to appropriate bail; 528 
 529 
(c)(2) not commit a federal, state or local crime during the period of release; 530 
 531 
(c)(3) remain in the custody of a designated person who agrees to assume supervision of the 532 
defendant and who agrees to report any violation of a release condition to the court, if the 533 
designated person is reasonably able to assure the court that the person defendant will appear as 534 
required and will not pose a danger to the safety of any other person, property, or the 535 
community; 536 
 537 
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(c)(4) maintain employment, or if unemployed, actively seek employment; 538 
 539 
(c)(5) maintain or commence an educational program; 540 
 541 
(c)(6) abide by specified restrictions on personal associations, place of abode or travel; 542 
 543 
(c)(7) avoid all contact with the victim or victims of the crime(s), any witness or witnesses who 544 
testified against the defendant and any potential witnesses who might testify concerning the 545 
offenses if the appeal results in a reversal or an order for a new trial; 546 
 547 
(c)(8) report on a regular basis to a designated law enforcement agency, pretrial services agency 548 
or other agency; 549 
 550 
(c)(9) comply with a specified curfew; 551 
 552 
(c)(10) refrain from possessing a firearm, destructive device or other dangerous weapon; 553 
 554 
(c)(11) refrain from possessing or using alcohol, or any narcotic drug or other controlled 555 
substance except as prescribed by a licensed medical practitioner; 556 
 557 
(c)(12) undergo available medical, psychological or psychiatric treatment, including treatment 558 
for drug or alcohol abuse or dependency; 559 
 560 
(c)(13) execute an agreement to forfeit, upon failing to appear as required, such designated 561 
property, including money, as is reasonably necessary to assure the appearance of the defendant 562 
as required, and post with the court such indicia of ownership of the property or such percentage 563 
of the money as the court may specify; 564 
 565 
(c)(14) return to custody for specified hours following release for employment, schooling or 566 
other limited purposes; and 567 
 568 
(c)(15) satisfy any other condition that is reasonably necessary to assure ensure the appearance of 569 
the defendant as required and to assure the safety of persons andany other individual, property, 570 
and in the community. 571 

 572 
(d) Amended conditions of release. The court may at any time for good cause shown amend the order 573 
granting release to impose additional or different conditions of release. 574 
 575 
Effective November 1, 2019 576 
 577 
Rule 27A. Stays pending appeal from a court not of record - Appeals for a trial de novo. 578 
 579 
(a) Except as outlined in subsection (d) below, the procedures in this rule shall govern stays of terms of 580 
sentences when a defendant files an appeal in a court not of record for a trial de novo pursuant to Utah 581 
Code § 78A-7-118(1). 582 
 583 
(b) Upon the timely filing of a notice of appeal for a trial de novo, the court shall: 584 
 585 

(b)(1) order stayed any fine or fee payments until the appeal is resolved; and 586 



 587 
(b)(2) order stayed any period of incarceration, unless: 588 
 589 

(b)(2)(A) at the time of sentencing, the judge found by a preponderance of the evidence 590 
that the defendant posed a danger to another person or the community; or 591 
 592 
(b)(2)(B) the appeal does not appear to have a legal basis. 593 

 594 
(c) If a stay is ordered, the judge may leave in effect any other terms of probation the judge deems 595 
necessary including: 596 
 597 

(c)(1) continuation of any pre-trial restrictions or orders; 598 
 599 
(c)(2) sentencing protective orders under Utah Code § 77-36-5.1; 600 
 601 
(c)(3) orders that limit or monitor a defendant’s drug and alcohol use, including use of an 602 
ignition interlock device; and 603 
 604 
(c)(4) requiring defendant’s monetary bail to continue until defendant’s appearance in the district 605 
court. The judge shall only order monetary bail to continue if the court finds by clear and 606 
convincing evidence that, without such security, the defendant will likely fail to appear at district 607 
court. 608 

 609 
(d) The provisions of this rule do not apply to appeals for trial de novo from convictions for violations of 610 
Title 41, Chapter 6a, Part 5, DUI and Reckless Driving, or any local ordinance as described in Utah 611 
Code § 41-6a-501(2)(a)(iii). The procedure outlined in Rule 27B shall be used in those cases. 612 
 613 
(e) A party dissatisfied with the findings made by the justice court judge in staying a sentence under this 614 
rule shall utilize the procedure outlined in rule 27B(g) to obtain relief in the district court. 615 
 616 
(f) A court may at any time for good cause shown amend its order granting release to impose additional 617 
or different conditions of release. However, the justice court may only act under this subsection (f) if the 618 
district court has not docketed or held any hearings pursuant to this rule. 619 
 620 
(g) For purposes of this rule, “term of sentence” or “sentence” shall include findings of contempt 621 
pursuant to Utah Code § 78B-6-301 et seq. 622 
 623 
Effective May 1, 2012 624 
 625 
Rule 27B. Stays pending appeal from a court not of record ‑ Hearings de novo, DUI, and reckless 626 
driving cases. 627 
 628 
(a) The procedures in this rule shall be used in determining whether to stay the payment of any fines or 629 
periods of incarceration pending the resolution of an appeal for a hearing de novo, pursuant to Utah 630 
Code § 78A‑7‑118(3). This rule shall also govern stays in all appeals involving violations of Title 41, 631 
Chapter 6a, Part 5, DUI and Reckless Driving, or any local ordinance as described in Utah Code § 632 
41‑6a‑501(2)(a)(iii). 633 
 634 
(b) Periods of incarceration of 28 days or less. 635 



 636 
(b)(1) Unless exempted under subsection (b)(2), the justice court judge shall, upon the filing of a notice 637 
of appeal, stay the term of incarceration. The Court shall then order the defendant released on the least 638 
restrictive reasonably available condition or combination of conditions in Rule 27(c) that the court 639 
determines will reasonably assure ensure the appearance of the person defendant as required and the 640 
safety of persons andany other individual, property, and in the community. 641 
 642 
(b)(2) However, the justice court shall not order a defendant released if: 643 
 644 

(b)(2)(A) at the time of sentencing, the court makes a finding that the defendant poses an 645 
identifiable risk to the safety of another individual, property, or the community and that the 646 
period of incarceration, and no less restrictive reasonably available alternative, is necessary to 647 
reduce or eliminate that risk; or 648 
 649 
(b)(2)(B) it enters a written finding that the appeal does not appear to have a legal basis. 650 

 651 
(c) Periods of incarceration of longer than 28 days. 652 
 653 

(c)(1) After, or at the time of, the filing of a notice of appeal, if a stay is desired, the defendant 654 
shall file a written motion requesting a stay of a sentence term of incarceration of more than 28 655 
days. That motion shall be accompanied by a memorandum indicating the legal basis for the 656 
appeal and that the appeal is not being taken for purposes of delay. The memorandum shall also 657 
address why the defendant is not a flight risk; and why the defendant does not pose a danger to 658 
any other person, property, or the community. 659 
 660 
(c)(2) A copy of the motion, and supporting memorandum shall be served on the prosecuting 661 
attorney. An opposing memorandum may be filed within 7 days after receipt of the application, 662 
or shorter time as the court deems necessary. A hearing on the application shall be held within 7 663 
days of the court receiving either the opposing memorandum or an indication that no opposing 664 
memorandum will be filed. If no opposing memorandum is filed, the hearing will be held within 665 
14 days after the application is filed with the court. 666 
 667 
(c)(3) The court shall order the defendant released unless it finds by a preponderance of the 668 
evidence that: 669 
 670 
(c)(3)(A) the defendant is a flight risk; 671 
 672 
(c)(3)(B) the defendant would pose a danger to any other person, property, or the community if 673 
released under any of the conditions set forth in Rule 27(c); or 674 
 675 
(c)(3)(C) the appeal does not appear to have a legal basis. 676 
 677 
(c)(4) The court ordering release pending appeal under subsection (c)(3) shall order that release 678 
on the least restrictive reasonably available condition or combination of conditions set forth in 679 
Rule 27(c) that the court determines will reasonably assure ensure the appearance of the person 680 
defendant as required and the safety of persons any other individual, and property, and in the 681 
community. 682 

 683 
(d) Fine and Fee payments. Fine and fee payments shall be stayed pending resolution of the appeal. 684 
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 685 
(e) Other terms of sentence or probation. Upon motion of the defendant, the justice court may stay 686 
any other term of sentence related to conditions of probation (other than incarceration) pending 687 
disposition of the appeal, upon notice to the prosecution and a hearing if requested by the prosecution. 688 
 689 
(f) A court may at any time for good cause shown amend its order granting release to impose additional 690 
or different conditions of release. However, the justice court may only act under this subsection (f) if the 691 
district court has not docketed or held any hearings pursuant to this rule. 692 
 693 
(g) A party dissatisfied with the relief granted, denied or modified under this rule may petition the 694 
district court judge assigned to the appeal for relief. 695 
 696 

(g)(1) Such petition shall be in writing and accompanied by the notice of appeal filed in the 697 
justice court, the original motion for a stay and accompanying papers filed in the justice court, if 698 
any, and any orders or findings of the justice court on the issue. The petition shall be served on 699 
the opposing party. 700 
 701 
(g)(2) The district court shall schedule a hearing within 7 days of its receipt of the petition, or a 702 
shorter time if the court determines justice requires. The court shall allow the opposing party an 703 
opportunity to file a memorandum in opposition to the petition, and to be present and heard at the 704 
hearing. 705 
 706 
(g)(3) The district court shall use the same presumptions, evidentiary burdens and procedures 707 
outlined in subsections (b), (c) and (d) of this rule in determining whether it should stay any 708 
terms of the justice court’s sentence during the pendency of the appeal. 709 

 710 
(h) For purposes of this rule, “term of sentence” or “sentence” shall include: 711 
 712 

(h)(1) any terms or orders of the justice court emanating from a plea held in abeyance pursuant to 713 
Utah Code § 77‑2(a)‑1 et seq.; and 714 
 715 
(h)(2) findings of contempt pursuant to Utah Code § 78B‑6‑301 et seq.                             716 

 717 
Effective March 6, 2018                     718 
 719 
Rule 28. Disposition after appeal. 720 
 721 
(a) If a judgment of conviction is reversed, a new trial shall be held unless otherwise specified by the 722 
appellate court. Pending a new trial or other proceeding, the defendant shall be detained, or released 723 
upon bail, or otherwise restricted as the trial court on remand determines proper. If no further trial or 724 
proceeding is to be had a defendant in custody shall be discharged, and a defendant restricted by 725 
monetary bail or otherwise shall be released from restriction and monetary bail exonerated and any 726 
deposit of funds or property refunded to the proper person. 727 
 728 
(b) Upon affirmance by the appellate court, the judgment or order affirmed or modified shall be 729 
executed. 730 
 731 
(c) Unless otherwise ordered by the trial court, within 28 days after receipt of the remittitur, the trial 732 
court shall notify the parties and place the matter on the calendar for review. 733 



 734 
Effective November 1, 2015 735 
 736 
Rule 38. Appeals from justice court to district court. 737 
 738 
(a) Appeal of a judgment or order of the justice court is as provided in Utah Code § 78A-7-118. A case 739 
appealed from a justice court must be heard in a district courthouse located in the same county as the 740 
justice court from which the case is appealed. In counties with multiple district courthouse locations, the 741 
presiding judge of the district court will determine the appropriate location for the hearing of appeals. 742 
 743 
(b) The notice of appeal. 744 
 745 

(b)(1) A notice of appeal from an order or judgment must be filed within 28 days of the entry of 746 
that order or judgment. 747 
 748 
(b)(2) Contents of the notice. The notice required by this rule must be in the form of, or 749 
substantially similar to, that provided in the appendix of this rule. At a minimum the notice must 750 
contain: 751 
 752 

(b)(2)(A) a statement of the order or judgment being appealed and the date of entry of 753 
that order or judgment; 754 
 755 
(b)(2)(B) the current address at which the appealing party may receive notices concerning 756 
the appeal; 757 
 758 
(b)(2)(C) a statement as to whether the defendant is in custody because of the order or 759 
judgment appealed; and 760 
 761 
(b)(2)(D) a statement that the notice has been served on the opposing party and the 762 
method of that service. 763 

 764 
(b)(3) Deficiencies in the form of the filing will not cause the court to reject the filing. They may, 765 
however, impact the efficient processing of the appeal. 766 

 767 
(c) Motion to reinstate period for filing appeal. 768 
 769 

(c)(1) Upon a showing that a defendant was deprived of the right to appeal, the justice court must 770 
reinstate the 28-day period for filing an appeal. A defendant seeking such reinstatement must file 771 
a written motion in the justice court and serve the prosecuting entity. The court must appoint 772 
counsel if the defendant qualifies for court-appointed counsel. The prosecutor must have 21 days 773 
after service of the motion to file a written response. If the prosecutor opposes the motion, the 774 
justice court must set a hearing at which the parties may present evidence. If the justice court 775 
finds by a preponderance of the evidence that the defendant has demonstrated that the defendant 776 
was deprived of the right to appeal, it must enter an order reinstating the time for appeal. The 777 
defendant's notice of appeal must be filed with the clerk of the justice court within 28 days after 778 
the date of entry of the order. 779 
 780 
(c)(2) Absent a showing of excusable neglect, a motion to reinstate may be filed no later than six 781 
months after the original time for appeal has expired. 782 



 783 
(d)(1) Duties of the justice court. Within 7 days of receiving the notice of appeal, the justice court must 784 
transmit to the appropriate district court an appeal packet containing: 785 
 786 

(d)(1)(A) the notice of appeal; 787 
 788 
(d)(1)(B) the docket; 789 
 790 
(d)(1)(C) the information or citation; and 791 
 792 
(d)(1)(D) the judgment and sentence, if any. 793 
 794 

(d)(2) Upon request from the district court the justice court must transmit to the district court any other 795 
orders and papers filed in the case. 796 
 797 
(e) Duties of the district court. 798 

 799 
(e)(1) Upon receipt of the appeal packet from the justice court, the district court must hold a 800 
scheduling conference to determine what issues must be resolved by the appeal. The district 801 
court must send notices to the appellant at the address provided on the notice of appeal. Notices 802 
to the other party must be served to the address provided in the justice court docket for that party. 803 
 804 
(e)(2) If the defendant is in custody because of the matter appealed, the district court must hold 805 
the conference within 7 days of the receipt of the appeals packet. If the defendant is not in 806 
custody because of the matter appealed, the court must hold the conference within 28 days of 807 
receipt of the appeals packet. 808 

 809 
(f) District court procedures for trials de novo. An appeal by a defendant pursuant to Utah Code § 810 
78A-7-118(1) must be accomplished by the following procedures: 811 
 812 

(f)(1) If the defendant elects to go to trial, the district court will determine what number and level 813 
of offenses the defendant is facing. 814 
 815 
(f)(2) Discovery, the trial, and any pre-trial evidentiary matters the court deems necessary, will 816 
be held in accordance with these rules. 817 
 818 
(f)(3) After the trial, the district court must, if appropriate, sentence the defendant and enter 819 
judgment in the case as provided in these rules and otherwise by law. 820 
 821 
(f)(4) When entered, the judgment of conviction or order of dismissal serves to vacate the 822 
judgment or orders of the justice court and becomes the judgment of the case. 823 
 824 
(f)(5) A defendant may resolve an appeal by waiving trial and compromising the case by any 825 
process authorized by law to resolve a criminal case. 826 
 827 

(f)(5)(A) Any plea must be taken in accordance with these rules. 828 
 829 
(f)(5)(B) The court must proceed to sentence the defendant or enter such other orders 830 
required by the particular plea or disposition. 831 



 832 
(f)(5)(C) When entered, the district court’s judgment or other orders vacate the orders or 833 
judgment of the justice court and become the order or judgment of the case. 834 
 835 
(f)(5)(D) A defendant who moves to withdraw a plea entered pursuant to this section may 836 
only seek to withdraw it pursuant to the provisions of Utah Code § 77-13-6. 837 

 838 
(f)(6) Other dispositions. A defendant, at a point prior to entering a plea admitting guilt or a no 839 
contest plea, or prior to commencement of trial, may choose to withdraw the appeal and have the 840 
case remanded to the justice court. Within 14 days of the defendant notifying the court of such an 841 
election, the district court shall remand the case to the justice court. 842 

 843 
(g) District court procedures for hearings de novo. If the appeal seeks a de novo hearing pursuant to 844 
Utah Code § 78A-7-118(3) or (4); 845 
 846 

(g)(1) the court must conduct such hearing and make the appropriate findings or orders, and 847 
 848 
(g)(2) within 14 days of entering its findings or orders, the district court must remand the case to 849 
the justice court, unless the case is disposed of by the findings or orders, or the district court 850 
retains jurisdiction pursuant to § 78A-7-118(6). 851 

 852 
(h) Retained jurisdiction. In cases where the district court retains jurisdiction after disposing of the 853 
matters on appeal, the court must order the justice court to forward all cash monetary bail, other security, 854 
or revenues received by the justice court to the district court for disposition. The justice court must 855 
transmit such monies or securities within 21 days of receiving the order. 856 
 857 
(i) Other bases for remand. The district court may also dismiss the appeal and remand the case to the 858 
justice court if it finds that the defendant has abandoned the appeal. 859 
 860 
(j) Justice court procedures on remand. Upon receiving a remanded case, the justice court must set a 861 
review conference to determine what, if any proceedings need be taken. If the defendant is in custody 862 
because of the case being considered, such hearing must be had within five days of receipt of the order 863 
of remand. Otherwise, the review conference should be had within 28 days. The court must send notice 864 
of the review conference to the parties at the addresses contained in the notice of appeal, unless those 865 
have been updated by the district court. 866 
 867 
(k) During the pendency of the appeal, and until a judgment, order of dismissal, or other final order is 868 
entered in the district court, the justice court will retain jurisdiction to monitor terms of probation or 869 
other consequences of the plea or judgment, unless those orders or terms are stayed pursuant to Rule 870 
27A. 871 
 872 
(l) Reinstatement of dismissed appeal. 873 
 874 

(l)(1) An appeal dismissed pursuant to subsection (i) may be reinstated by the district court upon 875 
motion of the defendant for: 876 
 877 

(l)(1)(A) mistake, inadvertence, surprise, excusable neglect; or 878 
 879 
(l)(1)(B) fraud, misrepresentation, or misconduct of an adverse party. 880 



 881 
(l)(2) The motion must be made within a reasonable time after entry of the order of dismissal or 882 
remand. 883 

 884 
Effective May 1, 2020 885 
 886 
Rule 41 (NEW) Unsecured Bond Forfeitures 887 
 888 
(a) Notice of Non-Appearance 889 

(a)(1) If a defendant released on an unsecured bond fails to appear before the appropriate court as 890 
required, the court shall within [7 days] of the failure to appear provide the defendant and the 891 
prosecutor with notice of the nonappearance. The clerk of the court shall: 892 

(a)(1)(A) email notice of nonappearance to the defendant at the email address provided on 893 
the bond, or mail notice to the defendant if an email address is unavailble; and 894 
 895 
(a)(1)(B) email a copy of the notice sent under Subsection (1)(a) to the prosecutor’s office. 896 

 897 
(b) Forfeiture Hearing. A forfeiture hearing will be scheduled within [90 days] of the issuance of the 898 
notice in paragraph (a). 899 
 900 

(b)(1) The forfeiture hearing date shall be included in the notice of nonappearance.  901 
 902 
(b)(2) If a defendant appears in court within [90 days] of the issuance of the notice in paragraph (a), 903 

the court shall reinstate or discharge the bond. 904 

 905 
(b)(3) Except as set forth in paragraphs (b)(4), (b)(6), and (d)(1)(E), if a defendant fails to appear 906 

within [90 days] of the issuance of the notice in Subsection (a) or fails to appear at the forfeiture 907 

hearing in Subsection (b), the court may forfeit the bond without further notice. 908 

 909 
(b)(4) If the defendant failed to appear because the defendant was, or is, in the custody of authorities, 910 

the defendant shall be provided an opportunity to address the court before the unsecured bond may 911 

be forefeited. The prosecutor shall be notified of the proceedings.  912 

 913 
(b)(5) A defendant may request an extension of the [90-day] time period in paragraph (b) if the 914 

defendant, within that time, files a motion for extension with the court and provides notice to the 915 

prosecutor.  916 

 917 
(b)(6) The court may reinstate or discharge the unsecured bond if the defendant shows that the 918 

failure to appear was not due to the defendant’s own neglect.  919 

Comment [KW12]: Judge Bates Question:  the 
forfeiture hearing is held before the end of the 90 
days, the defendant doesn’t show up to the hearing 
and the court forfeits the bond.  What happens if 
the defendant shows up within 90 days – but after 
the hearing?  Is the forfeited bond automatically 
reinstated? 

Comment [KW13]: Judge Bates:  the bond 
should be exonerated or remain in place to ensure 
appearance when the defendant is released. There 
is no reliable statewide incarceration database. The 
defendant shouldn’t be penalized for that. 



 920 
(c) Forfeiture Judgment.  921 

(c)(1) A court may enter an unsecured bond forfeiture judgment without further notice if the court 922 

finds by a preponderance of evidence that: 923 

 924 
(c)(1)(A) the defendant failed to appear as required; 925 

 926 
(c)(1)(B) the defendant and prosecutor were provided with notice of nonappearance in 927 

accordance with paragraph (a);  928 

 929 
(c)(1)(C) a forfeiture hearing was held in accordance with paragraph (b); and 930 

 931 
(c)(1)(D) all other forfeiture requirements have been met. 932 

 933 
(c)(2) The amount of the judgment may not be higher than the face amount of the bond.  934 

  935 
(c)(3) An unsecured bond forfeiture judgment shall: 936 

 937 
(c)(3)(A) identify the defendant against whom judgment is granted; 938 

 939 
(c)(3)(B) specify the amount of the bond forfeited; and 940 

 941 
(c)(3)(C) grant the forfeiture of the bond. 942 

 943 

(c)(4) The court shall send a notice of judgment and the signed judgment to the defendant and 944 

prosecutor. 945 

 946 
(c)(5) If payment has not been received from the defendant within [90 days] of the judgment date, in 947 

accordance with local criminal collections procedures, the overdue account may be referred to the 948 

judge and final collection efforts initiated before transferring the debt to the Office of State Debt 949 

Collection (OSDC).  Upon transfer to OSDC, the bond may be exonerated. 950 

 951 
(c)(6) If payment is received from the defendant prior to transfer of the debt, a receipt and 952 

satisfication of judgment will be sent to the defendant and the bond will be exonerated. The court 953 

shall pay over the money forfeited pursuant to Utah Code section 77-20-9. 954 

 955 

Comment [KW14]: Judge Bates:  A case number 
should also be included. 

Comment [KW15]: Judge Bates:  by what 
method? 



(d) Exoneration 956 

(d)(1) An unsecured bond may be exonerated without motion: 957 

 958 
(d)(1)(A) at the conclusion of the case, when the defendant is sentenced.  If the sentence 959 

includes a commitment to jail or prison, the bond can be held until the defendant appears at 960 

the jail or prison, or [7 days] has passed, whichever is first; 961 

 962 
(d)(1)(B) if there has not been any activity on the case for [12 months] from the date the bond 963 

was issued; 964 

 965 
(d)(1)(C) if the defendant paid the face amount of the bond prior to entry of a forfeiture 966 

judgment;  967 

 968 
(d)(1)(D) if the defendant has passed away; or 969 

 970 
(d)(1)(E) if the defendant is in custody out of state and the prosecutor elects, in writing, not 971 

to extradite the defendant. 972 

 973 
(d)(2) If an Information, indictment, or request to extend time has not been filed within 120 days of 974 

the receipt of a signed unsecured bond, the court shall: 975 

 976 
(d)(2)(A) relieve a person from conditions of release; and 977 

 978 
(d)(2)(B) exonerate the unsecured without further order of the court. 979 

 980 
(e) Amending or Discharging Forfeiture Judgment. A court may, on its own motion or by motion of 981 

a party, amend or discharge an unsecured bond forfeiture judgment at any time if the defendant shows 982 

that the failure to appear was not due to the defendant’s own neglect. 983 

 984 
 985 

Comment [KW16]: Judge Bates:  why wouldn’t 
we collect from his estate? 

Comment [KW17]: Judge Bates:  There should 
be a time limit associated with this subsection. 
What if the defendant shows lack of neglect 3 years 
later (in state hospital), but the money has already 
been collected by OSDC? Does the state have to pay 
it back?  What about including a catchall in place of 
this subsection – nothing precludes the defendant 
from filing a Rule 60(b) motion to set aside the 
judgment of forfeiture? 
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