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ABA/OPC COMMITTEE
SUMMARY OF RECOMMENDATIONS

1. Office of Professional Conduct Governance, Public Trust,

11

1.2

1.3

1.4

1.5

and Confidence

The Office of Professional Conduct’s name should be changed to the Office of Legal
Professional Conduct (OLPC). The new name better describes the function of the office
and is broad enough to include the new Licensed Paralegal Practitioner.

It is important for the public to understand that the OLPC is not a part of the Utah
State Bar (USB), and that the OLPC is part of the Supreme Court’s regulation of the
practice of law. The OLPC and the USB should take steps to help the public understand
that OLPC operates independently from the USB.

OLPC should create a website that is separate from the USB website, and the website
should:
e Include information about all components of the disciplinary process
e Provide links to rules and uniform downloadable forms, including a complaint
form in multiple languages
e Remove warning language to a complainant that is currently included on the
website, that is inconsistent with OLPC practice, and might discourage
complaints
e Include the names of attorneys who have received a public disciplinary action
within the past 10 years, and the status of the disciplinary actions

In order to increase public confidence in the disciplinary process, OLPC should contact
civic organizations, organizations that serve underrepresented populations in the
state, and specialty bar associations, and offer to provide talks and information about
the lawyer discipline process.

The governance of OLPC should be more transparent to the public and attorneys. An
OLPC Oversight Committee should be created with 5 voting members, including a
judge, a member of the public (with an accounting background), the State Court
Administrator or the administrator’s designee, 2 attorneys (one of whom is a past chair
or vice-chair of the Ethics and Discipline Committee), and the Executive Director of the
Bar, as an ex-officio non-voting member. The oversight committee, independent of the
USB, should be authorized to:

e Assist OLPC and the USB with implementing the recommendations adopted by

the Supreme Court
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1.6

e Develop realistic performance metrics and conduct annual performance
evaluations for OLPC Senior Counsel

e Develop an annual budget for OLPC and submit the annual budget to the
Supreme Court and to the USB

e Conduct a needs assessment for OLPC, setting forth a 3 to 5 year funding plan
for the disciplinary process, including technology and staffing needs

e Annually, and in conjunction with OLPC Senior Counsel and the Chair of the
Ethics and Discipline Committee, report to the Court regarding the operations
of the OLPC and the general standing of disciplinary matters and procedures

e Develop formal policies for OLPC such as records retention policies

The oversight committee should not have authority to interfere with the prosecutorial
independence of the OLPC, but should have access to confidential information as
necessary to carry-out its duties.

2. OLPC Staff and Budget

2.1

2.2

2.3

2.4

2.5

2.6

2.7

The Supreme Court should appoint the OLPC Senior Counsel.

OLPC staff titles should be changed as follows — Chief Disciplinary Counsel, Deputy
Chief Disciplinary Counsel, and Assistant Disciplinary Counsel.

OLPC should be provided with funding to hire an investigator as part of the OLPC staff
and to hire forensic experts as needed.

OLPC should create a policy and budget that requires more standardized training for
staff, including training on substantive law, use of technology, behavioral health, and
effective investigation techniques.

The USB should continue to fund the OLPC budget without creating a separate, direct
assessment to fund the disciplinary process.

The USB should adopt the budget created by the Oversight Committee unless the USB
petitions the Supreme Court for a different budget for the OLPC, and the Supreme
Court approves a different budget for the OLPC, in which case, the USB should adopt
the budget approved by the Supreme Court.

OLPC Senior Counsel should evaluate the OLPC technology needs and take steps to
update current equipment and software, and acquire needed IT staff.
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2.8 OLPC should create a budget to assist the Ethics and Discipline Committee with

implementing enhanced training for Ethics and Discipline Committee Screening Panel
volunteers.

3. OLPC Records

3.1

3.2

33

OLPC should continue the current practice of providing information about disciplinary
actions by phone, or other means, for actions more than 10 years old. OLPC should
publish on its website, the names of attorneys who have been publicly disciplined in
the last 10 years. The USB should continue to publish attorney licensure status on the
USB website.

OLPC should collect the following information from an attorney who is the subject of a
disciplinary action: years of practice, county of practice, and practice area involved in
the complaint. OLPC should publish the following aggregate data as part of its yearly
report: years of practice for attorneys subject to disciplinary action, the number of
attorneys in a particular county who were disciplined in the past year, and the number
of attorneys in a particular practice area who were disciplined in the past year.

A Rule of Lawyer Discipline and Disability should be adopted to formalize the current
record retention practices for OLPC and OLPC should find a more secure location in the
Law and Justice Center to store discipline records.

4. Complaint Intake Process

4.1

4.2

The complaint process should be more accessible to the public. OLPC should modify its
intake process as follows:
e OLPC should develop an on-line complaint form available in multiple languages
and should accept on-line submission of a complaint
e Notarization of a complaint should be discontinued, but a declaration, under
penalty of perjury, should be required
e References in rules to formal and informal complaints should be replaced with
“complaints”

OLPC should continue to conduct an informal screening /investigation stage of a
complaint before deciding to refer a complaint to the screening panel, but OPC should
discontinue using confusing terminology related to a complaint, such as “Requests for

Assistance”, “informal complaints”, and “Notice of Informal Complaints” (NOIC). Rules
that include the confusing terminology should be amended.
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4.3

4.4

4.5

4.6

4.7

OLPC should have the authority to compel an attorney to provide information to OLPC
during an initial investigation of a complaint. The Rules of Lawyer Discipline and
Disability should give OLPC the authority to issue investigative subpoenas prior to a
matter being referred to a Screening Panel and upon the approval of the Chair of the
Ethics and Discipline Committee.

The Court should amend Rule 14-509 of the Rules of Lawyer Discipline and Disability to
make a lawyer’s willful failure to comply with a subpoena validly issued by OLPC or a
Screening Panel, or knowing failure to respond to a lawful demand from OPC counsel,
a separate ground for discipline.

If OLPC dismisses a complaint, OLPC should continue its current practice of providing
notice to the complainant of the decision to dismiss the compliant and notice of a
complainant’s right to appeal an OLPC decision to the Chair of the Ethics and Discipline
Committee.

Discipline by consent should be encouraged at all stages of the proceeding.

The Court should amend the rules to allow OLPC to initiate reciprocal disability inactive
status proceedings when another jurisdiction has made a determination of disability.

5. Ethics and Discipline Committee Screening Panels

Role of Screening Panels

5.1

The Ethics and Discipline Committee Screening Panels provide complainants an
important opportunity to tell their story, and provide important due process to an
attorney accused of violating a rule of professional conduct. The Committee supports
the role of the Screening Panels in the attorney discipline process and does not
support the ABA Report’s suggestions to diminish the function of the Screening Panels.

Membership and Training

5.2

53

The number of screening panel members who sit for a hearing varies between
Screening Panels. The Screening Panel hearings should be standardized. The Screening
Panel members required for a hearing should be reduced from 8 members to 5
members, with one of the 5 being a public member. All Screening Panel hearings
should require 5 panel members unless all parties agree to fewer than 5 panel
members.

The Supreme Court and the Chair of the Ethics and Discipline Committee have done a
good job of increasing diversity of members related to gender, race, ethnicity,
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5.4

55

geography, and firm size. They should continue their efforts to increase diversity of the
members on Screening Panels. The volunteer solicitation process should include
communication with community groups and bar associations that represent minority
or underrepresented populations. The applications, the application process, and
volunteer opportunities should be prominently displayed on the Court website, the
USB website, and the OLPC website.

Terms for members of the Ethics and Discipline Committee should be limited to 3
years with a maximum of 2 consecutive terms, unless a member is appointed chair or
vice chair of a screening panel, in which case, the member may serve more than 2
terms.

The Chair of the Ethics and Discipline Committee and OLPC Senior Counsel should
implement enhanced training for Screening Panel volunteers.

Process

5.6

5.7

5.8

5.9

5.10

Rule 14-515 should be amended to apply the confidentiality restrictions for disciplinary
proceedings only to non-party participants unless the Screening Panel Chair issues an
order of confidentiality for the parties based on a showing of good cause. If the
Screening Panel Chair issues an order of confidentiality for the parties, the rule should
establish enforcement mechanisms for the order of confidentiality through a petition
filed with the District Court, under seal.

The Court should adopt a disqualification and abstention rule applicable to Screening
Panel members who serve on a particular case. Screening Panel members and OLPC
staff should be barred from representing a lawyer in a discipline case for one year after
service on a panel or committee.

The Ethics and Discipline Committee Chair should continue to review the Screening
Panel’s findings and recommendations for complaints that are resolved without a
recommendation to file an action in the District Court. The Ethics and Discipline
Committee Chair should not make changes to Screening Panel findings and
recommendations, other than changes needed for clarity, and should prepare the
order to execute the Screening Panel’s findings and recommendations.

When the Screening Panel recommends a public reprimand, the respondent should be
permitted to choose one of three options: accept the public reprimand; file an
exception with the Chair of the Ethics and Discipline Committee with the right to
appeal the ruling on the exception; or elect a trial de novo with the District Court.

When the Screening Panel recommends the filing of a complaint with the District
Court, the Ethics and Discipline Committee Chair should be given notice of the
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Screening Panel recommendation and a copy of the complaint, but should not approve
the recommendation or sign the complaint filed with the District Court.

6. Diversion Programs

6.1

6.2

6.3

6.4

The Court should streamline the diversion process and OLPC should enhance the use
of diversion.

The Diversion Committee should be eliminated and OLPC should be responsible for
overseeing and operating the diversion programs, including, negotiating the diversion
contract with the attorney tailored to the specific case, and designating a monitor for
compliance who will be responsible to report to OLPC.

The OLPC should establish diversion programs that educate lawyers on practice
management and trust account management.

The USB should increase the public awareness of the USB’s voluntary fee dispute
program to increase its use among attorneys and clients.

7. Probation and Interim Suspensions

7.1

7.2

7.3

The Supreme Court Advisory Committee on Rules of Professional Conduct should
consider amending rules to better address potential harm to the public and profession
that may occur while an attorney discipline case is being litigated.

Utah Rule of Professional Practice 14-603 Sanctions, and 14-504 OPC Counsel, should

be amended to provide details relating to probation, including:

e Change the nature of probation so that it can be used as a set of conditions

accompanied with a sanction, rather than using it as the sanction itself

e Provide guidance regarding when probation is appropriate

e Provide a non-exclusive list of standard terms and conditions for probation, such as
0 behavioral health treatment

Restitution

Completion of the MPRE

Completion of a course of study

Regular, periodic reports to OLPC

Payment of disciplinary costs

O OO0 OO

Utah Rule of Professional Practice 14-518 Interim Suspension for Threat of Harm,
should be amended to:
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7.4

e Permit an interim suspension based on serious harm to the public

e Use a preponderance of the evidence standard

e Use the same procedure to obtain the interim suspension as the procedure for a
temporary restraining order under URCP 65A

e Permit OLPC to request and the Court to impose other types of interim orders to
protect the public, such as supervision or limited practice while a case is pending

Utah Rule of Professional Practice 14-519 Lawyers convicted of a crime, should be

amended to:

e Permit interim suspension after a finding or admission of guilt (as opposed to a
conviction of guilt), including a plea in abeyance

e (Clarify that the hearing permitted before the interim suspension, is only for the
purpose of determining whether a finding or admission of guilt was for a serious
crime or misdemeanor that reflects adversely on the lawyer’s honesty,
trustworthiness, or fitness to practice law

8. Complaints Filed in District Court

8.1

8.2

8.3

8.4

The ABA Report recommended that the Court undertake a study regarding the
feasibility of retaining District Courts as the adjudicators in discipline cases. The report
suggested that the Court consider using lawyer and non-lawyer adjudicators for
disciplinary matters which would submit findings and recommendations to the Court
for entry of a final order. The committee believed that the trier of fact should continue
to be the District Court.

The Utah Rules of Civil Procedure Advisory Committee should adopt rules to apply to
attorney discipline cases filed in District Court to require active case management for
attorney discipline cases, including:

e Requiring a Rule 16 scheduling conference at the beginning of attorney discipline
cases, similar to the now completed Case Management Pilot Program for Tier Il
cases

e Promulgating specific Rule 26 requirements and deadlines for attorney discipline
cases similar to Rules 26.1 to 26.3

The District Courts should make it a priority to train judges about the attorney
disciplinary process. The training could be included at judicial conferences, at new
judge orientation, and in bench books.

Utah Rule of Professional Practice 14-511(f) should be amended to remove the
requirement that the court hold a sanctions hearing within 30 days after it enters
findings of fact and conclusions of law, and to remove the requirement that the court
issue its order sanctioning the defendant within 5 days after the sanctions hearing.
Instead, a disciplinary action filed in District Court should follow the time requirements
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that are applied to all cases in District Court under the Rules of Civil Procedure, except
as modified by an active case management program.

8|Page



