MEMORANDUM

To: Ray Wahl, Juvenile Court Administrator; Board of Juvenile Court Jﬁdges
From: Maile Verbica, Law Clerk

Date: January 9, 2008

RE: Admissions under K.M.

ISSUE: Whether, under K.M., a juvenile court can accept an admission from a minor who is not
mentally capable of understanding the nature of his or her admission, either because of age or
lack of mental capacity, when it appears to be in the minor’s best interest.

BRIEF ANSWER: Probably not, absent some change in caselaw, rule, or statute. K.M.’s
categorical mandate is difficult to escape. Yet, as a due process issue, it extends only to
deprivations. There may be a method by which admissions that are not fully knowing and
voluntary could be accepted, if they were accepted solely for the purpose of extending services.

ANALYSIS: At issue is whether a Juvemle court may accept an admission in order to ‘benefit a .
minor who lacks a full comprehension of the nature and elements of the offense committed.
Arguably, there is a fundamental difference in whether a court uses a minor’s admission to
impose punitive measures, or whether it uses the minor’s admission solely for treatment

purposes. This memorandum will discuss the K.M. admission rule, the desirability of entering
admissions, capability versus culpability, and the feasibility of a statute or rule that would allow
juvenile courts to accept admissions from minors who are not capable of fully comprehending
“"the nature and elements of the offense, for the sole purpose of extending services.

K.M. rule. The Juvenile Court Act of 1996 requires the juvenile court to resolve matters
“consistent with applicable constitutional and statutory requirements of due process.” Utah Code
Ann. § 78-3a-102(4) (2007). The Utah Supreme Court recently announced that, when accepting
an admission, “due process requires a juvenile court judge to ensure that a juvenile understand
the nature and elements of the crime.” In re K.M., 2007 UT 93, §20. The court explained that
in order for a plea to be knowing and voluntary, the minor must understand how the law relates
to the facts of the offense. Id. at §22. Otherwise, the court “may not accept [the] plea,” and the
case must go to trial, or be dismissed. Utah R. Juv. P. Rules 25(c), 44(c).

The court previously adopted the “totality of the circumstances™ test for determining the
voluntariness of a minor’s confession. State v. Hunt, 607 P.2d 297, 300 (Utah 1980). In K.M.,
the court cited many of the same factors used in that test for determining whether an admission is

voluntary:



The wide spectrum of ages, educational attainment, developmental maturity,
whether the child has cognitive disabilities, and the child's experience with the
legal system contribute to making difficult the necessary work of seeing to it that
a juvenile fully comprehend the nature and elements of the offenses before her
admitted culpability is formally acknowledged. :

In re K.M., 2007 UT 93, § 30 (emphasis added); see State v. Bybee, 2000 UT 43,917, 1 P.3d
1087 (cztmg Hunt, 607 P.2d at 300) (listing “totality of the circumstances” factors including age,
intelligence, education, and experience). :

The K. M. court placed responsibility squarely on the shoulders of the juvenile court “to ensure
that a juvenile understand the nature and elements of the crime,” and declared that any failure to -
do so offends due process. Id. at §25. The court expressed confidence that juvenile court judges
could “see[] to it that a juvenile fully comprehend the nature and elements of the offense.” Id. at
9 30. This suggests that the court did not anticipate a battle of experts over a minor’ s
comprehension level, but believed that an adequate colloquy would normally suffice.! See id.

The K.M. court cited as the case’s central dilemma the question: “If a juvenile is too young to
enter into a legally binding contract to purchase a set of tires, how can that same juvenile validly
waive rights and enter into a legally binding plea agreement?” In re K.M., 2007 UT 93, ] 12
(citing In re K.M., 2006 UT App 74, 30 n.1, 136 P.3d 1230 (Orme, J., dissenting)). The court
failed to answer that question, but simply held that if the juvenile’s admission is not knowing and
voluntary, it is invalid. Id. at 1 15, 20. This, unfortunately, deprives some minors — especially
the most vulnerable — of the benefit of the bargain in a plea agreement situation, or other benefits
of pleading guilty, such as accepting responsibility and avoiding trial.

Desirability of plea bargains. Concurring in the result, Justice Wilkins pointed out that even
though some minors cannot fully understand the nature and elements of their offenses, “it may be
very much in their best interest to agree to a reduced charge.” In re K.M., 2007 UT 93, 748

! The court discussed amending rule 25 of the Utah Rules of Juvenile Procedure to ensure an adequate colloquy. In
re K.M., 2007 UT 93, 130 n.4. Although the stated “purpose of this rule is to require that the parties be advised of
their rights,” Utah R. Juv. P. Rule 25 Advisory Committee Note, the K.M. court arguably expanded that purpose to
include requiring juvenile courts to ensure that the parties fully comprehend their rights, see In re K.M., 2007 UT
93, 9 30 (describing the “necessary work of seeing to it that a juvenile fully comprehend that nature and elements of
the offenses before her admitted culpability is formally acknowledged™). In response, the Advisory Committee on
the Rules of Juvenile Procedure has proposed adding the following language to rule 25:
(c)(5) that the minor understands the nature and elements of the offense to which the plea is entered, that upon
trial the prosecution would have the burden of proving each of those elements beyond a reasonable doubt, and
that the plea is an admission of all those elements; and
(c)(6) that there is a factual basis for the plea. A factual basis is sufficient if it establishes that the charged
offense was actually committed by the minor or, if the minor refuses or is otherwise unable to admit
culpability, that the prosecution has sufficient evidence to establish a substantial risk that the offense would be
found true.
E-mail from Katie Gregory, Assistant Juvenile Court Administrator, Staff for Supreme Court’s Advisory Committee
on the Rules of Juvenile Procedure, to Maile Verbica, Juvenile Court Law Clerk (Jan. 7, 2008, 12:44 MST) (on file

with author).



(Wilkins, J., concurring). Indeed, because a “plea bargain” is a negotiated agreement that
typically benefits both sides, defendants whose plea agreements are not ratified by a court have
been known to sue for the right to benefit from their bargain. See, e.g., State v. Montiel, 2005
UT 48,97 1, 11, 122 P.3d 571 (citing Santobello v. New York, 404 U.S. 257, 262) (arguing,
unsuccessfully, that “the trial court abused its discretion in rejecting a pretrial plea agreement”).
This is also the reason why Alford pleas are sometimes called best-interest pleas. 2 See
Stephanos Bibas, Harmonizing Substantive-Criminal-Law Values and Criminal Procedure: The
Case of Alford and Nolo Contendere Pleas, 88 Cornell L. Rev. 1361, 1372 (2003).

Under the Juvenile Court Act of 1996, the purpose of the juvehile court includes “promot[ing]
public safety and individual accountability by the imposition of appropriate sanctions on persons

who have committed acts in violation of law; . . . [and to] act in the best interests of the minor in - -

all cases.” Utah Code Ann. § 78-3a-102(5)(a), (g); accord Inre A.C.C., 2002 UT 22, § 23, 44
P.3d 708 (noting that “[t]he primary goal of the juvenile system established in Utah is to act in
the child's best interest,” and that “[j]uvenile courts are obligated by statute” to further that goal).
This argues in favor of allowing juvenile courts to accept an admission, if allowing the minor to -
admit to an offense is in his best interest. This is consistent with the legislative intent to allow a
nonjudicial adjustment “if the facts are admitted.” Id. § 78-3a-502(2)(c) (emphasis added).

Capability versus culpability. Justice Wilkins declared that “‘[t]he distinction of greatest
importance between adult and juvenile criminal justice process involves the role of adults acting
for and on behalf of the accused.” Inre K.M., 2007 UT 93, § 40 (Wilkins, J., concurring). As it
stands, K.M. seems to require the child to shoulder full responsibility for decisions made in the
case, instead of relying on trusted adults. Id. at 9 30-31. When it requires the juvenile court to
reject the admission of any minor incapable of understanding the nature and elements of his
offense, K.M. requires that minor to face a trial, whether he can handle the trauma and pressure
of a trial or not. See id. at g 20, 25; Utah R. Juv. P. 25(c). Justice Wilkins continued:

Clearly, some children are incapable, because of their age, mental ability,
maturity, social experience, or other reasons, of making sound and responsible
decisions. That is a basic distinction between children and adults, and the single
most important motivation for the establishment of a separate juvenile court
system. . . . [W]e focus our efforts on protecting [children] from the life-long
consequences of acts committed when adult judgment and mature experience are
as yet not available to them.

Id. at 9 41-42 (Wilkins, J., concurring) (emphasis added).

2 Alford pleas are called best interest pleas because they allow a defendant to avoid a trial, and the probability of a
worse outcome than that associated with the plea, while still maintaining that he is innocent. Stephanos Bibas,
Harmonizing Substantive-Criminal-Law Values and Criminal Procedure: The Case of Alford and Nolo Contendere
Pleas, 88 Cornell L. Rev. 1361, 1373 (2003) (adding that “nolo contendere pleas avoid estoppel in later civil
litigation, while Alford pleas do not [and] defendants who plead nolo contendere simply refuse to admit guilt, while
defendants making Alford pleas affirmatively protest their innocence”).



A legislative presumption that children under eighteen are not fully capable of adult thought,
discipline, and decision-making led to the creation of a juvenile court, in which children’s
offenses are dealt with civilly, rather than criminally, and free of civil disabilities. Utah Code
Ann. §§ 78-3a-102, -117. There is a strong legislative presumption that children under sixteen
years of age lack full comprehension of their actions and decisions, such that they cannot be tried - -
as adults under the direct file or serious youth offender provisions, nor can they petition for =
emancipation. Id. §§ 78-3a-601, -602, -1003. There is a firm legislative mandate that children
under fourteen are wholly incapable of committing crime. Id. §§ 76-2-301, 78-3a-603 (infancy
defense and certification statutes).

There seems to be a logical disconnect in requiring children to fully comprehend the nature and
elements of an offense before they can benefit from admitting it, yet to consider. them incapable
of committing it criminally. As one scholar put it, “[t]o the extent that minors are regarded as .
less than fully capable, they can also be regarded as less than fully culpable.” Donald L.
Beschle, The Juvenile Justice Counterrevolution: Responding to Cognitive Dissonance in the
Law’s View of the Decision-Making Capacity of Minors, 48 Emory L.J. 65, 67 (1999). And
conversely, “[i]f teenagers are accorded autonomy rights on the assumption that they are capable
of making choices as well as adults, then perhaps there is little justification for a separate
juvenile justice system.” Id. at 68.

Significantly, while the Legislature provided for an emancipated minor to be able to legally
make contracts, deal in real property, sue and be sued, borrow money; and obtain healthcare -
independently, it prohibited considering the minor an adult for purposes of criminal prosecution,
except under the direct file, serious youth offender, and certification statutes. Utah Code Ann. §
78-32-1005(1)-(2)(a). Other statutes and rules require protections for minors within juvenile
proceedings. See, e.g., Utah Code Ann. § 78-3a-112(2) (requiring parents or guardians to appear
in court with their children, and requiring employers to grant time off to facilitate such court -
attendance); § 78-3a-112(5) (allowing appointment of a guardian ad litem, “to protect the interest
of a minor,” in the absence of a parent or guardian, implying that the purpose in requiring a
parent’s presence is to protect the interest of the minor); Utah R. Juv. P. 25(¢) (prohibiting
prosecutors from discussing settlements with unrepresented minors unless a parent or guardian
has been notified and invited to attend); Utah R. Juv. P. Rule 26(e) (implying that a minor under
fourteen is presumed incapable of “intelligently comprehending and waiving” his right to- -
counsel, and permitting him to do so only if a parent or guardian is present ); Utah Code Ann. §
78-3a-115(1)(b) (recognizing parents’ role in protecting the interest of their children, by allowing
them to request the presence in delinquency proceedings of otherwise unauthorized persons).

Courts have often shared these concerns. See, e.g., Inre Gault, 387 U.S. 1, 55 (U.S. 1967)
(internal citations omitted) (adopting the opinion that “the statements of adolescents under 18
years of age who are arrested and charged with violations of law are frequently untrustworthy
and often distort the truth”); Haley v. Ohio, 332 U.S. 596, 599 (1948) (declaring that “[t]hat
which would leave a man cold and unimpressed can overawe and overwhelm a lad in his early
teens”); State v. T.G., 800 So. 2d 204, 211 (Fla. 2001) (internal citations and quotation marks _
omitted) (stating that “[i]t is extremely doubtful that any child of limited experience can possibly



comprehend the importance of counsel™); but see In re T.S.V., 607 P.2d 827, 828 (Utah 1980)
(“[T]he simple fact of minority, at least at the age of this respondent [seventeen], does not
automatically incapacitate him from the legal waiver.”).

Utah’s statutory requirements that minors be protected by parents or other adults are supported
by a large body of literature suggesting that minors lack adult capacity. See, e.g., Roper v.
Simmons, 543 U.S. 551, 572-571 (U.S. 2005) (formally recognizing the “diminished culpability”
of children under eighteen); D. Brian Woo, Cudgel or Carrot: How Roper v. Simmons Will Affect
Plea Bargaining in the Juvenile System, 7 Pepp. Disp. Resol. L.J. 475, 499 n.40 (2007)
(describing a study which established that psychosocial maturity is incomplete until it plateaus at
age nineteen); Elizabeth S. Scott & Thomas Grisso, Developmental Incompetence, Due Process,
and Juvenile Justice Policy, 83 N.C.L. Rev. 793, 822 (2005) (finding that minors’ understanding
of trial matters and reasoning differed significantly depending on age, between groups aged
eleven to thirteen, fourteen to fifteen, and sixteen to seventeen).

If minors are not considered fully capable, the question becomes whether a “due process
protection” can become an overly burdensome due process obligation. See In re K.M., 2007 UT
93, 9 23 (“We conclude that juveniles who appear in juvenile court are also entitled to benefit
from this due process protection.”). Indeed, it may require minors to convince the court that they
possess an understanding beyond their years, in order to benefit from an admission.

Feasibility of statute or rule allowing less-than-fully knowing and voluntary admissions.
‘The K.M. court declared: “We are sensitive to the practical reality that due process takes on an
altered form in juvenile courts because of the rehabilitative focus of the juvenile court system.”
In re K.M., 2007 UT 93, § 23. This practical reality may require a different approach in order to
allow less capable minors to benefit from their admissions, and to benefit from the rehabilitative
services available through the juvenile court system. The Utah Constitution provides that “[n]o
person shall be deprived of life, liberty or property, without due process of law.” Utah Const.
Art. I, § 7. Similarly, the United States Constitution prohibits any State from “depriv[ing] any
person of life, liberty, or property, without due process of law.” USCS Const. Amend. 14, § 1.
In both constitutions, it is a deprivation of “life, liberty, or property” that triggers the right to due
process. Arguably, accepting an admission that will not result in any deprivation cannot violate
due process. :

This suggests that a method could be established in which admissions that are not fully knowing
and voluntary could be accepted for treatment purposes only, in the best interest of the child.
Although there seems to be a willingness on the part of the legislature to depart from the best
interest standard in the case of “violent and chronic juvenile offenders,” there is no indication of
a different intent for other juveniles. See State ex rel. A.B., 936 P.2d 1091, 1099 n.5 (Utah Ct.
App. 1997) (discussing the legislative intent of the serious youth offender statute).

The juvenile court would still have jurisdiction under section 78-3a-104(1)(a), but when it
determined that the minor was incapable of a knowing and voluntary admission, the enabling -
statute or rule would authorize the court to convert the proceeding to a quasi-welfare one,



allowing the court to accept the admission for purposes of extending services to the minor.
Under subsection 78-3a-118(2) of the Juvenile Court Act of 1996, no distinction is made
between the dispositions available in delinquency cases and those available in child welfare
cases. See §§ 78-3a-104, -118. This adjudication would need to be distinguished from a

_ delinquency adjudication for purposes of due process, and the available dispositions would have
to be limited to those that are treatment-oriented. Such a method would also require
distinguishing the adjudication from a delinquency adjudication for purposes of subsection 78-
3a-117(4), which allows enhanced offense levels for prior adjudications.?

CONCLUSION: Minors who lack the capacity to fully comprehend the nature of their offenses -
are prevented from effectively admitting them, under K. M. Because there are benefits associated
‘with admissions, such as reduced charges, accepting responsibility, and avoiding trials, this
seems inconsistent with the legislative mandate for the juvenile court to act in the best interest of
the minors. Furthermore, it penalizes the most vulnerable minors — those with limited mental
capacity due to their tender age or other factors. Rehabilitative services should be available to
minors who, lacking full comprehension, commit acts that would be crimes if committed by an
adult, and should not require a trial in every case. This memorandum advocates allowing
admissions that are not fully knowing and voluntary, for purposes of extending services only.
Since extending services would not involve any deprlvatlon accepting the admissions for this
limited purpose would not violate due process.

3 «<Adjudication’ means a finding by the court, incorporated in a decree, that the facts alleged in the petition have
been proved.” Utah Code Ann. § 78-3a-103(1)(b). Notably, this term does not incorporate only delinquency
adjudications, so subsection 78-3a-117(4) would be more accurate if it referred to an adjudication under subsection
78-3a-104(1), for violation of a law or ordinance, instead of any “adjudication by a juvenile court that a minor is
within its jurisdiction under Section 78-3a-104.” Read strictly, subsection 78-3a-117(4) seems to state that an
adjudication of juvenile court jurisdiction when a child welfare petition is found true “is considered a conviction” for

enhancement purposes. Id. § 78-3a-117(4).
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OPINION
On Certiorari to the Utah Court of Appeals

NEHRING, Justice:

INTRODUCTION

[*P1] The juvenile court accepted K.M.'s admis-
sion to child abuse homicide, an offense that would be a

third degree felony if committed by an adult. K.M. then
sought to withdraw her admission. The juvenile court
denied her motion, and the court of appeals affirmed. In
this review on certiorari, we conclude that rule 25 of the
Utah Rules of Juvenile Procedure, upon which the juve-
nile court relied in accepting K.M.'s admission, fails to
afford due process of law to juveniles because it does not
mandate that the juveniles understand the nature and
elements of the offense to which they are admitting. The
inadequate communication of the nature and elements of
the offense, [**2] which rule 25 permitted, led the juve-
nile court to accept a plea that was at odds with the con-
tents of K.M.'s admission and was therefore not entered
into knowingly. We therefore reverse the court of ap-
peals.

BACKGROUND

[*P2] K.M. did not know she was pregnant until
she gave birth in the downstairs bathroom of her home.
K.M. was fifteen years old at the time. On the day K.M.
delivered the infant, she suffered from what she thought
was severe menstrual cramping. To alleviate the pain,
she took several Advil and soaked in a bath. After sev-
eral hours of severe cramping, K.M. had an urge to run
into the bathroom, and then she had the urge to push.
When the infant's "little body fell into [her] arms," K.M.
said that it made "[n]Jo movement, no sound." K.M. was
confused by what had just happened and did not know
what to do with the still, silent human form that inexpli-
cably appeared next to her. She did not want to place the
infant on the floor and chose instead to open the bath-
room window and put the child in the window well.
K.M. watched the little body for five or ten seconds. It
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did not appear to move or breathe or utter a sound. The
birth occurred between 11:00 and 11:30 on the night of
September [**3] 4, 2002.

[*P3] K.M. experienced severe blood loss, and she
failed to summon assistance from any of her family
members before she eventually lost consciousness. After
regaining consciousness, K.M. showered in an attempt to
clean herself, but she continued to bleed. She left the
shower and attempted to reach her room. K.M. lost con-
sciousness several more times before she made her way
to her bed, where she passed out. At approximately two
o'clock in the morning, K.M's mother discovered her in
her bed covered in blood.

[*P4] K.M.'s mother called K.M.'s aunt, who is a
nurse and who had been tending K.M. throughout that
day, and reported that something was terribly wrong with
K.M. When K.M.'s aunt arrived, she estimated that K.M.
had lost between 600 and 1000 cubic centimeters of
blood and needed immediate medical attention. She
knew the bleeding was vaginal and thought it might be a
spontaneous hemorrhage, perhaps attributable to a tumor.
' K.M.'s aunt told K.M.'s mother to call 91 l She did, and
paramedics arrived soon after.

1 K.M.'s aunt and mother were concerned that
K.M. might have developed a tumor because one
of K.M.'s sisters had developed one years earlier
and because K.M. appeared to be having [**4]
severe menstrual symptoms that night.

[*P5] K.M. was transported to the hospital. After
an ultrasound and pelvic exam indicated that K.M. had
recently given birth, K.M. told her mother about the little
body she had left in the window well. K.M.'s aunt imme-
diately returned to the house and found the lifeless body
of a four-pound baby boy.

[*P6] K.M. has an 1.Q. between seventy-nine and
eighty-four and multiple learning disabilities. She had
been examined by two doctors in the last few months
preceding the unexpected birth, but neither physician had
diagnosed a pregnancy. According to K.M., she had her
menstrual cycle two weeks prior to going into labor. She
attributed her swollen abdomen to weight gain.

[*P7] According to the medical examiner, the in-
fant's partially inflated lungs indicated that the baby had
been born alive. The medical examiner could not ascer-
tain the cause of death but expressed the opinion that
maternal neglect contributed to the infant's death.

[*P8] The State filed a petition in juvenile court
charging K.M. with one count of murder, a first degree
felony if committed by an adult. After her trial on this
charge had begun, K.M. reached a plea agreement with
the State and agreed to admit [**S] to child abuse homi-

cide, a third degree felony if committed by an adult. Pur-
suant to rule 25 of the Utah Rules of Juvenile Procedure,
the juvenile court conducted a colloquy with K.M., as-
sisted by K.M.'s counsel. The juvenile court asked
K.M.'s counsel to "advise [K.M.] of her rights on the
record." Counsel indicated that he had talked to K.M. at
length about her rights and explained to her the nature of
a trial. Counsel then explained to K.M. on the record the
rights that K.M. was surrendering by admitting culpabil-
ity. He described K.M.'s right to confront witnesses, her
right against self-incrimination, and her right to appeal
an unlawful sentence. He indicated that she would be
able to withdraw the plea for good legal reason up until
the time of sentencing. Then, acknowledging K.M.'s
emotional state, counsel sought to elicit from K.M. an
indication of whether she understood what was happen-
ing and whether she was willing to proceed. She re-
sponded that she understood the proceedings and that she
wished to continue. The judge supplemented counsel's
explanation of K.M.'s rights by telling her in simple
terms that she had a right to call witnesses who could
help her case and a right [**6] against self-
incrimination. Neither K.M.'s counsel nor the judge ad-
vised her that she was presumed to be innocent unless
and until the State proved beyond a reasonable doubt all
of the elements the offense with which she was charged
and that she would waive her right to testify at trial by
admitting the crime.

[*P9] The juvenile court then questioned K.M.
about the events surrounding the birth and death of the
infant. K.M. presented a detailed account of the circum-
stances surrounding the offense. She admitted that she
now understood that she could have asked her aunt for
help but explained that she was in shock at the time and
that she did not know what was happening to her. De-
spite her willingness to enter the plea agreement, K.M.
expressly refused to admit that the infant was born alive.
Nevertheless, the juvenile court determined that, based
on the medical evidence that the infant's lungs were par-
tially inflated, there was sufficient factual basis for
K.M.'s admission to one count of child abuse homicide
and accepted her admission.

[*P10] K.M. subsequently moved to withdraw her
admission. She asserted that she "understood little or
none" of the admission colloquy, that she was pressured
into [**7] admitting the amended allegation, and that
she did not realize that she was admitting to causing the
death of the child. The juvenile court held a hearing on
K.M.'s motion, and K.M. testified that she had ques-
tioned her admission immediately after entering it. K.M.
explained that she did not understand the plea colloquy
because of the "big words" and that she "didn't want to
sound stupid [by] saying no." When the judge probed her
understanding of basic legal concepts, she gave nonsen-
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sical answers. When asked by counsel what her right
against self-incrimination meant, she answered, "I didn't
know that I could take back the plea, I guess." When
asked about her right to remain silent, K.M. responded,
"T thought I could never talk again." K.M. explained the
right to proof beyond a reasonable doubt as "[fJor a trial
to become" and "[f]or a trial to come." After considering
the evidence, the juvenile court denied the motion to
withdraw and sentenced K.M. The judge imposed a sus-
pended sentence of thirty days' detention, placed K.M. on
* probation, and ordered her to complete rehabilitation
programs and 250 hours of community service.

[*P11] After the juvenile court denied her motion

to withdraw her [**8] admission, K.M. appealed. The .

court of appeals affirmed the juvenile court's denial of
K.M.'s motion to withdraw. We granted certiorari to re-
view two issues: (1) "[wlhether rule 25 of the Rules of
Juvenile Procedure incorporates the provisions of rule
11 of the Rules of Criminal Procedure and/or additional
requirements with respect to a juvenile court's colloquy
with a juvenile at the time of accepting an admission to a
criminal offense"; and (2) "[w]hether Petitioner's admis-
sion in this case was knowing and voluntary according to
the requirements of due process applicable in juvenile
proceedings."

DISCUSSION

[*P12] This case touches on a number of bedrock
dilemmas that confront a society founded on the rule of
law when the state is called upon to bring the power of
that law to bear on persons who, because of their youth,
" cognitive deficits, or other disabilities, are incapable of
comprehending how or why they are being held to ac-
count for their behavior. The court of appeals' dissent
presented the central dilemma in real world terms when
it asked, "If a juvenile is too young to enter into a legally
binding contract to purchase a set of tires, how can that
same juvenile validly waive constitutional [**9] rights
and enter into a legally binding plea agreement?" K.M. v.
State (State ex rel. KM.), 2006 UT App 74, P 30 n.1, 136
P.3d 1230 (Orme, J., dissenting).

[*P13] Our juvenile courts owe their existence to
the legislature's recognition that the sharp edges of the
law, which are necessary to achieve predictability and
even-handedness when dealing with the affairs of adults,
often inflict harm on children who come in contact with
them. Thus, owing to a juvenile's stage of development, a
_]uvemle s decisions about legal affairs may be influenced
in varying degrees by the demands or expectations of
family or peers. And an almost countless array of other
forces--several of which are noted in the court of appeals’
dissent--may diminish a child's ability to exercise the
independent decision-making judgment we assume to be
available to adults. See State ex rel. K.M., 136 P.3d 1230,

2006 UT App 74, P 41. Juvenile court judges are, there-
fore, called upon to a much greater degree than their
adult counterparts to discern between applications of the
law that are arbitrary and those that are apropos.

[*P14] In few instances is a juvenile judge's power
of discernment put to a greater test than when a juvenile
appears before [**10] the judge seeking to admit guilt
for committing a-crime. Like an.adult defendant, a juve-
nile charged with a crime is guaranteed protection
against -arbitrary infliction of the coercive power of the
state' by both the United States Constitution and the Utah
Constitution. A _|uvemle is entitled to the benefits of
these protections even in those instances where there is
little doubt that the juvenile would also benefit from les-
sons imparted by taking responsibility for one's conduct:
displaying remorse, seeking forgiveness, and submitting
laerself to other similar remedies for human imperfection.

2 The court of appeals' dissent also aptly ob-
serves that the juvenile court's disposition im-
posed consequences on K.M. that could hardly be
characterized as punitive. The combination of this
favorable outcome and the possibility that upon
remand of this case the State may elect to renew
the murder charge it originally pursued against -
K.M. highlights yet another variation of the juve-
nile court dilemma, here in the form of honoring
a tactical decision that most knowledgeable ob-
servers would consider highly ill-advised.

[¥P15] Here, we conclude that K.M.'s admission
was not made knowingly and voluntarily [**11] because
she was not informed of and did not understand the na-

" turé and elemients of the offense of child abuse homicide.

A full understanding of one's conduct and of how and
why that conduct made one culpable in the eyes of the
law may be more important in the life of a juvenile than
in the life of an adult. An important trait of a responsible
citizen is the ability to have respect for and confidence in
the rule of law and the institutions that put the rule of law
into practice in the real world. The acquisition of this
characteristic is unlikely to be nurtured if a juvenile is
left to face consequences imposed by courts for behavior
that is branded unlawful for reasons that are left unex-
plained. In its current form, rule 25 permits this uncer-
tainty to occur by not requiring juveniles to be informed
of the nature and elements of offenses at the time they
admit culpability for them.

[*P16] We ground our holding in our determina-
tion that rule 25 is constitutionally defective because it
does not require a juvenile court judge to ensure that the
juvenile understands the nature and elements of the
crime to which she is admitting. This defect was exposed
in this case by K.M.'s steadfast insistence [**12] during
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the admission colloquy that her child was never alive.
K.M.'s refusal to admit that her child was born alive is
one of the dilemmas driving this case through Utah's
court system. The juvenile court judge clearly believed
that K.M.'s insistence that her child was born dead was a
matter of some legal importance. It is impossible to oth-
erwise explain why the judge elected to invite a proffer
of the medical examiner's conclusion that the baby had
been born alive in an attempt to establish a factual basis
for K.M.'s admission. :

[*P17] That K.M. did not admit that her baby was
born alive acquires great value when we recognize that
the uncontested facts in this case leave little doubt that
K.M. could not have been adjudicated guilty of child
abuse homicide without proof that her child was born
alive. > K.M.'s refusal to admit that the child was born
alive is a singular circumstance that spawned multiple
legal issues, most notably whether a sufficient factual
basis supported K.M.'s admission and whether K.M. un-
derstood the nature of her admission. ‘

3 We do not intend to suggest that a live birth is
always necessary to sustain a conviction or adju-
dication for child abuse homicide; it is not.

[*P18] In [**13] the court of appeals, the majority
and the dissent each confronted the factual basis prob-
lem, but in different ways. The majority, sidestepping the
question of whether sufficient .facts supported K.M.'s
admission in the face of her denial that the child was
born alive, maintained that the factual basis question was
not preserved. State ex rel. KM., 136 P.3d 1230, 2006
UT App 74, PP 16-18. The dissent, on the other hand,
would have held that

the factual basis behind the admission
was adequately established by the autopsy
of the baby, K.M.'s statement to the court
regarding the birth of the baby, and
K.M.'s own attorney's concession that
there's no dispute about whether the baby
was born alive[,] the puzzlement comes
from what caused the baby to die.

Id. P 32 n.2 (Orme, J., dissenting) (intemal quotation
marks omitted) (alteration in original). In our view, how-
ever, the legal consequences of K.M.'s insistence that her
baby was not born alive are not put to rest by treating the
matter as one of factual sufficiency; the factual suffi-
ciency question, however, is ultimately resolved. Rather,
the fact of K.M.'s insistence that there was no live birth
also looms over an assessment of whether K.M.'s admis-
sion [**14] was knowing and voluntary and whether

rule 25 adequately safeguards a juvenile's right to due
process of law.

[*P19] The distinction between a claim of insuffi-
cient factual basis for the admission, which we did not
agree to review, and a claim that the admission was not
knowing and voluntary, which is within the scope of our
grant of certiorari, is both subtle and opaque. We will
therefore attempt to clarify our approach by introducing .

_it through a closer assessment of the court of appeals'

treatment of K.M.'s claim that her admission lacked fac--
tual support. Examining the text of K.M.'s motion to
withdraw her admission, which asserted that K.M. "was
unaware that she was admitting to causing the death of
[her] child," the court of appeals' majority concluded that

"K.M. "did not raise the issue of inadequate factual basis."

Id. P 17. Instead, the court reasoned that "this assertion
implied that K.M. had admitted to causing the baby's
death, but had done so unwittingly.” /d. (emphasis in
original). The majority appears to interpret "unwittingly"
to imply that K.M. experienced an after-the-fact realiza-
tion that she had misapprehended the nature of the pro-
ceedings. We find that K.M.'s stated grounds [**15] for
challenging her admission also imply that K.M. made her
admission unwittingly because she did not fully under-
stand the nature and elements of the offense to which she
was admitting. This interpretation was preserved in the
juvenile court, and it forms the basis of our analytical
approach to this case. Moreover, it appears that the juve-
nile court actually ruled on the inadequate factual basis
challenge, a fact that calls into question the court of ap-
peals' majority's determination that the factual basis
question was not preserved. In its minutes and order re-
lating to the motion to withdraw, the juvenile court found
that K.M.'s admission was entered knowingly and volun-
tarily. Specifically, the court explained, "[K.M.] was
advised of all of her rights, she waived them voluntarily,
she gave a factual basis for her admission. There is no.
good cause to withdraw her admission . . ." (emphasis
added).

[¥P20] Preserved or not, the factual sufficiency of
K.M.'s admission is not before us. The effect of K.M.'s
refusal to admit that her baby was born alive endures,
however, and we now turn to analysis on how this cir-
cumstance compromised K.M.'s understanding of the
nature of her admission. This approach [**16] falls in
line with our order granting certiorari, where we asked
whether there are any "additional requirements" in addi-
tion to those provided in rule 25 "with respect to a juve-
nile court's colloquy with a juvenile at the time of accept-
ing an admission to a criminal offense"” and where we
asked whether K.M.'s admission "was knowing and vol-
untary according to the requirements of due process ap-
plicable in juvenile proceedings." We find that due proc-
ess requires a juvenile court judge to ensure that a juve-
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nile understand the nature and elements of the crime to
which she admits, a requirement not currently reflected
in rule 25. Further, we find that K.M. did not have a suf-
ficient understanding of the nature of the crime to which
she admitted in order to make her admission knowing
and voluntary. We reiterate, however, that our fault-
finding is directed at the shortcomings in rule 25 and not
at the juvenile court judge who followed the rule and
conducted a competerit plea colloquy with K.M.

[*P21] Much like rule 11 of the Utah Rules of
Criminal Procedure, rule 25 .of the Utah Rules of Juve-
nile Procedure establishes the procedure for taking ad-
" missions in juvenile court. Rule 11 has generated a pro-
digious [**17] bedy of jurisprudence in Utah's appellate
courts, but rule 25 has not. We agree with the court of
appeals that rule 11 caselaw is therefore of great value as
a guide to the interpretation of rule 25. But we also find
that a key feature of rule 11 that does not appear in the
text of rule 25 causes rule 25 to be constitutionally de-
fective. Unlike rule 11, rule 25 does not require the ju-
venile court judge to ascertain that the juvenile under-
stands the nature and elements of the offense to which
she is admitting. And in this case, the resulting absence
of a discussion of the nature and elements of the offense
within the admission colloquy between the juvenile court
judge and K.M. has left us without sufficient confidence
that K.M.'s admission was knowing and voluntary.

[*P22] Rule 11(e)(4)(4) of the. Utah Rules of
Criminal Procedure, which imposes on a trial judge the
responsibility to communicate to a defendant the nature
and elements of each offense to which a plea is contem-
plated, together with its companion rule 11 requirements,
reflects the exacting demands the law places on those
who choose to surrender their right to make the state
~ prove their guilt beyond a reasonable doubt. In State v.

[¥*18] Thurman, we explained that, to ensure that a de-
fendant's plea is "truly voluntary™ under the Constitu-
tion, the judge receiving the plea must "determine that
the defendant 'possesses an understanding of the law in
relation to the facts™ and must confirm "that the defen-
dant understands the elements of the crime." 911 P.2d
371, 373 (Utah 1996) (quoting State v. Breckenridge,
688 P.2d 440, 444 (Utah 1983)). Due process, therefore,
requires that the defendant "possess[] an understanding
of the law in relation to the facts" for a plea to be know-
ing and voluntary. Jd. (internal quotation marks omitted).

[¥P23] We conclude that juveniles who appear in
juvenile court are also entitled to benefit from this due
process protection. This conclusion is not based on our
belief that the taking of juvenile admissions should sim-
ply follow in lock step with the mandates of rule /1. We
are sensitive to the practical reality that due process takes
on an altered form in juvenile courts because of the reha-
bilitative focus of the juvenile court system. See gener-

ally In re Gault, 387 U.S. 1, 14-21, 87 S. Ct. 1428, 18 L.
Ed. 2d 527 (1967) (explaining that "[fJrom the inception
of the juvenile court system, wide differences have been
tolerated--indeed  [**19] insisted upon--between the
procedural rights accorded to adults and those of juve-
niles" and recounting the "history and theory underlying
this development").

[*P24] The due piocess. standard in juvenile pro-

ceedings' is "fundamental fairness." McKeiver v. Penn- - :

sylvania, 403 U.S. 528, 543, 91 S. Ct. 1976, 29 L. Ed. 2d

647 (1971). And the United States Supreme Court has .- - -

characterized its juvenile due process cases as having "an
emphasis on factfinding procedures." Id- Still, if there is
a legitimate policy-based rationale for limiting a juve-
nile's due process rights in the juvenile court context, it
may be appropriate to limit those rights. For example,

‘juveniles are guaranteed the rights of "notice, counsel,

confrontation, cross-examination, and standard of proof."
Id. Due process does not, however, require the juvenile -
court to provide juveniles with a trial by jury because
"[t]he imposition of the jury trial on the juvenile court
system would not strengthen greatly, if at all, the fact-
finding function, and would, contrarily, provide an attri-
tion of the juvenile court's assumed ability to function-in’
a unique manner." Id. at 547. :

[¥*P25] We can uncover no legitimate reason to
withhold from juveniles the right to understand the na-
ture . [**20] and elements of the offense to which they
propose to admit culpability and how the law relates to
the facts of their cases. We have searched available ar-
chival sources and can find nothing to explain why this
constitutional right was not included in rule 25. Further,
we cannot think of such a reason. Therefore, although it
is not presently a violation of rule 25 for the juvenile
court to fail to ensure that a juvenile understand the na-
ture and elements of the crime to which she is admitting,
it does offend due process not to do so. Without an ade-
quate communication of the nature and elements of the
offense that is the subject of the admission, the admis-
sion is presumptively not knowing and voluntary. ¢

4  We decline at this time to articulate an
amendment to rule 25 that would cure this consti-
tutional defect. Such a task is better left to the
traditional ‘rulemaking procedures, where this
court will have the advantage of working with a
rulemaking committee and receiving comment on
any proposed amendments to the rule.

[*P26] In this case, K.M. did not possess a reason-
able understanding of the law in relation to the facts of
her case when she entered her admission. K.M. entered
an admission to [**21] child abuse homicide, a third
degree felony under Utah Code section 76-5-208(3)
(2003). Child abuse homicide results if "the actor causes
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the death of a person under 18 years of age and the death
results from child abuse, as defined in [Utah Code] Sub-
section 76-5-109(1)." Id. § 76-5-208(1). Further, child
abuse homicide will be a third degree felony if the child
abuse is done with criminal negligence. * Id. § 76-5-

208(3)(b).

5 Utah Code sections 76-5-109(3)(a) through
(c) and 76-5-208(3) also provide that a child
abuse homicide done intentionally, knowingly,
recklessly, or with criminal negligence could
constitute a third degree felony if the injury is not
serious, which is bizarre, considering that this is a
child abuse homicide statute.

[*P27] Because rule 25 did not require the juvenile
court to ensure that the juvenile understood the nature
and elements of the crime, the juvenile court in this case
understandably did not dedicate a portion of the admis-
sion colloquy to ensure that K.M. understood the nature
and elements of the crime to which she was admitting.
The juvenile court did recite the elements of the crime
when presenting the amended allegation to K.M., ex-
plaining that the allegation [**22] was amended to read

that K.M. "with criminal negligence caused the death of -

a person under 18 years of age and [that] the death re-
sults from child abuse." The court then asked K.M., "Do
you admit or deny that?" K.M. responded that she would
"[a]dmit that," and the court proceeded to attempt to es-
tablish a factual basis for the plea. That, however, was
the extent of the juvenile court's efforts to explain to
K.M. the nature of the crime to which she was admitting,
and we find that those efforts were constitutionally in-
adequate.® '

6 The State notes that the juvenile couit is re-
quired to inform the juvenile of the nature and
elements of the crime being charged at the ar-
raignment, as per rule 24 of the Utah Rules of Ju-
venile Procedure. But we do not believe that this
rule helps the State's case for two reasons. First,
the allegations at the arraignment may be differ-
ent from the crimes to which the juvenile ulti-
mately admits. Second, we believe that the time
that elapses between the arraignment and the ac-
tual admission will often be sufficient for juve-
niles to forget or to get confused about the nature
and elements of the crime to which they are ad-
mitting, such that their admission would [**23]
not be knowing and voluntary.

[*P28] In addition, further review of the admission
colloquy and the hearing on the motion to withdraw
demonstrates that K.M. did not understand the nature and
elements of the crime to which she admitted. For exam-
ple, K.M. never admitted that the child was born alive or

that she had contributed, either directly or indirectly, to
the death of the child. After K.M. entered her admission,
the juvenile court proceeded to question K.M. about the
events in question, seeking to establish a factual basis for
the admission. In response to the court's request that
K.M. recount everything that happened, K.M. told her
story in great detail. At the conclusion of her account, the
court then questioned K.M. about whether she thought
the baby was born alive: .-

THE COURT: [K.M.], did that child
ever make a noise? .

[K.M.]: No, ma'am.

THE COURT: Could you tell if the
baby was ever breathing or not?

[K.M.]: Yes, ma'am, I would have.

MR. BRASS: She didn't understand
the question. I heard it, but she--

THE COURT: Was the baby breath-
ing or not?

[K.M.]: No, ma'am..

THE COURT: Do you agree that the
baby was born alive?

[K.M.]: No, ma'am.

[¥P29] K.M.'s refusal to admit that the child was
born alive [**24] or that she contributed to its death
demonstrates that she was not aware of the nature and
elements of the crime to which she was admitting. The
closest that she came to admitting to indirectly causing
the death of her child was in response to a series of lead-
ing questions by the juvenile court during the admission
colloquy:

-THE COURT: [K.M.], why didn't you
call out to your aunt or to your sisters?

[K.M.]: I was in shock. I didn't know
what was happening.

THE COURT: But your aunt was
there trying to help you through the whole
night, wasn't she?

[K.M.]: Yes.

THE COURT: And you could have
asked for help, couldn't you?

[K.M.]): Yes.
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THE COURT: And you should have
asked for help, shouldn't you?

[K.M.]: Yes, I know that now.

Even putting aside the leading nature of the court's ques-
tions, K.M.'s acknowledgment that she should have
asked for help does not contribute to an understanding of
how K.M.'s failure to summon help could have resulted
in the death of her already dead baby. Further, K.M. re-
peatedly testified at the hearing on the motion to with-
draw her admission that she did not understand that she
was admitting to "abusing the little body" and that she
was not aware that she was admitting to [**25] causing
the death of the child, even indirectly.

[*P30] We are sensitive to the practical challenges
that accompany requiring juvenile court judges to ensure
that the juveniles in their courtrooms understand the na-
ture and elements of the offenses to which they are ad-
mitting culpability. The wide spectrum of ages, educa-
tional attainment, developmental maturity, whether the
child has cognitive disabilities, and the child's experience
with the legal system contribute to making difficult the
necessary work of seeing to it that a juvenile fully com-
prehend the nature and elements of the offenses before
her admitted culpability is formally acknowledged.
These are the same difficulties, however, that juvenile
court judges face when performing many of their duties.
The fact that juvenile court judges have proven to be so
skillful at meeting these challenges removes any reluc-
tance we might otherwise have to impose upon them this
additional responsibility. To confirm our confidence in
juvenile court judges' ability to communicate the nature:
and elements of an offense, we need look no further than
the manner in which K.M.'s judge conducted the admis-
sion colloquy. The record reveals- that she took extra
[**26] precautions to ensure that K.M. was comfortable
with the proceedings and that she understood the nature
of the constitutional rights that she was waiving.

[*P31] In sum, we conclude that, owing to a con-
stitutional defect in rule 25's procedures for accepting a
juvenile's admission, the juvenile court judge did not
adequately ensure that K.M. understood the nature and
elements of the offense for which she admitted culpabil-
ity. Her admission of responsibility was therefore not
knowing and voluntary, and her motion to withdraw her
admission should have been granted. We reverse and
remand.

CONCLUSION

[¥P32] Due process requires that juveniles under-
stand the nature and elements of the crime to which they
are admitting before their admissions will be knowing

and voluntary. Because the juvenile court did not take
steps to ensure such an understanding in K.M. and be-

" cause we find that K.M. did not obtain such an under-

standing, we find that her admission was not knowing
and voluntary. She should therefore be allowed to with-
draw her admission.

~ [*P33] Chief Justice Durham, Justice Durrant, and
Justice Parrish concur in Justice Nehring's opinion.

' CONCUR BY: WILKINS

CONCUR

WILKINS, Associate Chief Justice, concurring in the
result:

[*P34] More [**27] than 100 years ago the first
American court devoted exclusively to the unique and
difficult. challenge of dealing with children charged with
crimes. was established in Chicago. Since then, in one
form or another, every state in the Union has adopted
special rules for dealing with children in court, generally
by establishing a juvenile court. Utah joined this trend in
the mid-1900s, and by the latest turn of the century our .

" juvenile courts had achieved status equal to our district

courts, but as courts of specified and limited statutorily
delineated jurisdiction.

[*P35] Utah's juvenile courts are charged with the
protection of Utah's children from the abuse, neglect, or
other harmful action of adults in their lives. They are also
charged with the protection of other citizens and property
from the wrongful acts of children, while recognizing the
unique need to do all that is reasonable to salvage a child
who has strayed from the path of acceptable behavior. As
with all courts, our juvenile courts are designed to see
that those responsible for wrongful acts face appropriate

. consequences. However, unlike our adult system, the

appropriateness of the consequences is measured in part
by the likelihood [**28] that a child's pattern of behav-
jor can and will be modified in the direction of proper
and acceptable behavior as a result. Salvaging an errant
child is a high priority.

[*P36] In the adult system, an individual responsi-
ble for the death of an infant will likely face incarcera-
tion and other consequences designed to both punish and
remove from society for an extended period the perpetra-
tor. In our adult correctional system, less effort is di-
rected at correcting the underlying cause of the criminal
behavior. Preventing recurrence is important, but is pri-
marily accomplished through the threat of harsh punish-
ment for future misdeeds.

[¥P37] Where an adult charged with the same be-
havior as the child defendant in this case could expect a
term of years in prison, a child of K.M.'s age and matur-
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ity received services at state expense, counseling, treat-
ment, and supervision. The consequences imposed on
K.M. were designed to convince K.M. that her behavior
was not acceptable in civilized society, to help her in a
very aggressive way to understand and to overcome the
circumstances that led to the death of her child, and to
help her to mature and develop into a responsible and
reliable adult.

[*P38] To facilitate the [**29] different role of the
juvenile court in dealing with acts that would be seen as

serious crimes if committed by adults, we employ.a.

slightly different system of justice. Juvenile proceedings
are treated as civil, not criminal. Children are charged
with -offenses, not crimes. The-offenses are defined as
acts that would be crimes if committed by an adult. In-
herent in this distinction is the policy of this state to treat

offenses by children as something other than the crimes
that an adult would be charged thh as a result of the
same actions.

[*P39] We employ a different language. Allega-
tions are admitted or denied. A child does not plead
guilty or innocent. A charge against a child is found to be
true or not true. A child is not found guilty or not guilty.

A child does not enjoy the same unfettered right to self- A

representation afforded adults, for. obvious reasons: a
child is not assumed to be capable of making a mature
and informed judgment regarding the risks of self-
representation. We require the intervention of adult
judgment, usually the concurrence of a parent, before we
allow a child to represent herself in court. Children are
not entitled to a jury of their peers in ascertaining the
truthfulness [**30] of the allegations against them, again
for obvious reasons. In the juvenile courts, we rely upon
specialized judges steeped in the policy and theory of
juvenile justice to select from the vast array of alterna-
tives those most likely to meet the multiple goals of a
juvenile court proceeding.

[*P40] The distinction of greatest importance be-
tween adult and juvenile criminal justice process in-
volves the role of adults acting for and on behalf of the
accused. In a case such as that brought against K.M., we
assign mature adults to act in the best interests of the
child, even if the child does not agree with that action.
The law assigns this role to the parents or legal guardians
of the child in most circumstances. When there exists a
doubt about the impartiality, devotion, maturity, or com-
petence of the parent or guardian, the court is authorized
and obligated to assign another skilled adult to the role:
the guardian ad litem. In addition, when a child faces a
serious charge, these adults are required to assure compe-
tent legal counsel is provided for the child.

[¥P41] Clearly, some children are incapable, be-
cause of their age, mental ability, maturity, social experi-

ence, or other reasons, of making sound [**31] and re-
sponsible decisions. That is a basic distinction between
children and adults, and the single most important moti-
vation for the establishment of a separate juvenile court
system. Children who engage in behavior that would be
considered serious crimes if committed by adults may, or
may not, understand the seriousness or potential conse-
quences of that behavior. They may, or may not, under-
stand the process of the juvenile justice system, and the
unique and multifaceted role of the juvenile court. They
may, or may not, be able to understand these important
distinctions. It is for this exact reason that we charge

‘parénts, guardians, counsel, and guardians ad litem with

the responsxblhty to think and understand for the child,
and to make decisions best suited for the child's well-
being and future. We expect these adults to understand,
and to apply their maturity, reason, and concern for the
child to, the decisions required.

[*P42] As a consequence of the special care, sig-
nificantly enhanced treatment and protection options,
services, and reduced penalties available to a child con-
fronting a charge in juvenile court, we do not extend to
the child all of the adult protections of our criminal
[**32] justice system. To date, recognizing the more

limited role of the child in the decision process of the

juvenile justice system, we have not required what might
well be fruitless and wasted efforts to include a child in
the difficult decisions affecting their future. As a matter
of state and national policy, we have declined to grant
directly to children the full scope of criminal due process
and other constitutional protections ordinarily afforded
accused adults. Instead, we focus our efforts on protect-
ing them from the life-long consequences of acts com-
mitted whén adult judgment and mature experience are
as yet not available to them.

[*P43] In this instance, K.M. was charged with the
wrongful death of her newborn son. Her immaturity is
clearly demonstrated by her reaction to the birth of her
child. At fifteen she was pregnant but did not recognize
it. She was surprised by the birth of her child. She did
not know what to do. She did not seek help from her
mother, with whom she was living. She put the little
body in the window well, took a shower, and went to
sleep. When the situation was later discovered by her
mother, the infant was dead. Her intellectual ability is
limited, testing at an [**33] 1.Q. level of between 79 and
84.

[¥P44] In the course of the investigation and trial,
K.M. was convinced to admit wrongdoing in the death of
her infant son in exchange for a reduction in the charge
by the prosecution. She had been charged with murder, a
first degree felony if committed by an adult. That charge
was reduced to child abuse homicide, a third degree fel-
ony if committed by an adult in exchange for her admis-
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sion of culpability. Her defense counsel, and her mother,
saw the admission as in K.M's self-interest. K.M. admit-
ted that she delivered the baby and put him in the win-
dow without seeking any other help for herself or the
infant. In response to inquiry from the juvenile judge,
K.M. said she did not know .the.infant was alive when
born. Between the judge and K.M.'s defense counsel,
K.M. was told that she was giving up certain rights in
making the admission. These rights parallel some, but
not all, of the rights afforded adult criminal defendants
under the constitution.

[*P45] At issue in this appeal is the question of
whether or not K.M.'s plea was constitutionally defec-

tive. The focus of concern is on the extent of the effort - -

made by the judge to assure that K.M. personally under-
stood [**34] the nature and elements of the offense to
which she was admitting responsibility. My colleagues
today extend another degree of constitutional protection
to the child herself. I would not.

[¥*P46] Under our juvenile court system of criminal
justice, it is not -critical that the child defendant fully
comprehend the nature and elements of the offense that
would be a crime if she were an adult before the allega-
tions are admitted. What is critical is that those admis-
sions made by the child be factually true, and that those
adults specifically charged by the law with applying ma-
ture judgment on behalf of the child fully understand the

. nature and elements of the charge and the consequences

that will flow to the child as a result her admission. As
part of the very nature of juvenile court, the child must
be fully involved in the decisions, and accept responsibil-
ity for her actions. However, it is the very absence of
adult capacity to understand and appreciate the circum-.
stances that has placed the child in the juvenile court
system in the first place.

[*P47] I dissent from the opinion expressed by my
colleagues to the extent that they mandate that the juve-
nile court assure that the juvenile understand the [**35]
nature and elements of the offense to which the admis-
sion is made. While certainly a desirable state of affairs,
and one to be sought in every instance, it is contrary to
the interests of the children involved to elevate that de-
sire to a constitutional right. :

[¥*P48] Some children charged with very serious
offenses are simply incapable of fully comprehending the
nature and elements, the potential consequences, and the
choices before them. Nonetheless, it may be very much -
in their best interest to agree to a reduced charge, both in
terms of short-term consequences, and in terms of life-
long impacts. If a duty exists to assure the informed na- -
ture of an admission, it must fall to the adults specifically
and exclusively charged with the protection of the child's
interests: parents, guardians, counsel, and guardians ad
litem. It is counterproductive, contrary to the policy un-
derpinning the juvenile court system as a whole, and
unnecessary to place that responsibility on the judge.

[¥P49] I would leave rule 25 unchanged, accept
admissions made on adequate facts, and recognize the

" unique and valuable distinctions between adult criminal

and juvenile civil process.

[*P50] That said, I still would reverse the court
[**36] of appeals and remand the matter to the juvenile
court. In this particular case, the child did not admit the
predicate facts sufficient to find the allegations true.
Whether or not K.M. understood that the charge required
proof or admission that the infant was born alive, it did
5o require. And K.M. did not admit that necessary fact.
Consequently, the admission was insufficient to support
the charge as a matter of statutory law. I would reverse
the conviction and remand the matter for a new trial on
that basis.



