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JUDICIAL COUNCIL MEETING

AGENDA
November 23, 2020

Meeting held through Webex
Chief Justice Matthew B. Durrant, Presiding
Welcome & Approval of Minutes........... Chief Justice Matthew B. Durrant
(Tab 1 - Action)

Chair's Report. ........coeeveveviiiciiiiiiiiiinieen, Chief Justice Matthew B. Durrant
(Information)

Administrator's Report and COVID-19 Update. ...... Judge Mary T. Noonan
(Information)

Reports: Management Committee........... Chief Justice Matthew B. Durrant
Budget & Fiscal Management Committee........................ Judge Mark May
Liaison COmMmMIttEe........ccevvvviriiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeean, Judge Kara Pettit
Policy & Planning Committee...........ceeeveeeeeeeeeneiennnnnnns Judge Derek Pullan
Bar CommiSS10M ........ccevviiiiiiiiiiiiiiiiiiiieeree e eeeeeeeeeeen Rob Rice, esq.

(Tab 2 - Information)

Board of Juvenile Court Judges Report.................... Judge Michael Leavitt
(Information) Neira Siaperas
COVID Jury Trial Workgroup Report.................. Judge Todd Shaughnessy
(Information) Judge Paul Farr

Judge Mary T. Noonan

Legislative Audits (JRI; Info Sharing; and Fines/Surcharges) — Proposed
Action Plan.......ccccoviiiiiiiiiiiiii e Michael Drechsel
(Tab 3 - Information)

Forms Committee Report ............ovvvvveviiiiiiiiiiiieeeeeeeeeeeeeeeeee, Randy Dryer
(Tab 4 - Information) Brent Johnson
Break

Proposed Reserve Changes and Carryforward Requests ............ccceeeeeennnnn.
(Tab 5 - Action) Judge David Mortensen
Larissa Lee

Geoff Fattah
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CJA Appendix J Ability-to-Pay MatrixX..........c.ccceeeeeeeeeeeennnnn. Keisa Williams
(Tab 6 - Action)

Problem-Solving Courts Recertifications; Numbering System; and Justice
COUIES ..eeitiiiiiieeee e e e e e e e ee ettt e e e e e e e e e e e s eeaeaenenes Judge Dennis Fuchs

(Tab 7 - Action)

Model Utah Civil Jury Instructions Committee Report ..... Nancy Sylvester
(Tab 8 - Information)

Senior Judge Certifications.............ccoeeviviieieieieeiiiiieeeennnn Cathy Dupont
(Tab 9 - Action) Nancy Sylvester
Legal Research Vendor...........cccccvvviiiiiiiiiiiinniiieii, Cathy Dupont
(Action)

Break

Old Business/New BUSINESS ......cuvvviieeiiiiiiiieeiiiiiiiiccee e All
(Discussion)

Executive Session - There will be an executive session

Adjourn

Consent Calendar

The consent calendar items in this section are approved without discussion if no objection has
been raised with the Administrative Office of the Courts or with a Judicial Council member by
the scheduled Judicial Council meeting or with the Chair of the Judicial Council during the
scheduled Judicial Council meeting.

1. Committee Appomntment Education Committee — Tom Langhorne
(Tab 10)

2. CJA Rule 3-101 for Public Comment Keisa Williams
(Tab 11)

3. Forms Committee Forms Nathanael Player

(Tab 12)



000000

Tab 1



000004
Agenda

JUDICIAL COUNCIL MEETING

Minutes
October 26, 2020
Meeting conducted through Webe x
9:00a.m.—-2:30 p.m.

Chief Justice Matthew B. Durrant, Presiding

Members:

Chief Justice Matthew B. Durrant, Chair
Hon. Kate Appleby, Vice Chair
Hon. Brian Cannell

Hon. Samuel Chiara

Hon. Augustus Chin

Hon. David Connors

Hon. Ryan Evershed

Hon. Paul Farr

Hon. Michelle Heward

Justice Deno Himonas

Hon. Mark May

Hon. Kara Pettit

Hon. Derek Pullan

Hon. Brook Sessions

Hon. Todd Shaughnessy

Rob Rice, esq.

Excused:
Guests:

Jim Bauer, JTCE Third Juvenile Court
Kim Cordova, CCJJ

Hon. George, Harmond, Seventh District Court

Hon. Ryan Harris, Court of Appeals

AOC Staff:

Hon. Mary T. Noonan
Cathy Dupont
Michael Drechsel
Shane Bahr

Kim Free

Brent Johnson
Larissa Lee

Meredith Mannebach
Daniel Meza Rincon
Zerina Ocanovic

Jim Peters

Clayson Quigley
Neira Siaperas

Keisa Williams

Jeni Wood

Guests Cont.:

Commissioner Blair Hodson, JPEC

Hon. Jeremiah Humes, Seventh District Court
Kristima King, OLRGG

Hon. Michael Leavitt, Fifth Juvenile Court
Lucy Ricca, Office of Legal Services Innovation
Hon. Rick Romney, Provo Justice Court
Dr. Jemnifer Yim, JPEC

1. WELCOME AND APPROVAL OF MINUTES: (Chief Justice Matthew B.

Durrant)

Chief Justice Matthew B. Durrant welcomed everyone to the meeting. Judge Jeremiah
Humes attended on behalf of Judge Samuel Chiara who was only available for a portion of the
meeting. Due to the coronavirus pandemic, the Council held their meeting entirely through

Webex.

Motion: Judge Derek Pullan moved to approve the September 22, 2020 Judicial Council meeting
minutes, as amended to correct section 12. Judge Todd Shaughnessy seconded the motion, and it

passed unanimously.


jeni.wood
agenda
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On October 2, 2020 the Judicial Council considered by email two forms 1) modified
tenant answer form that includes the CDC Moratorium as an affirmative defense; and 2) COVID
eviction declaration form covering the CARES Actand the CDC Moratorium. The Judicial

Council voted by email and approved the two form revisions by unanimous vote.

2. CHAIR’S REPORT: (Chief Justice Matthew B. Durrant)
Chief Justice Durrant, Judge Mary T. Noonan, and Michael Drechsel met with the Senate
Speaker to discuss H.B. 206, concerns about bail and ability to pay factors, and workloads and

jury trials.

3. ADMINISTRATOR’S REPORT: (Judge Mary T. Noonan)

Judge Mary T. Noonan has been addressing jury trials and the complications with rising
COVID cases in Utah. Dr. Thomas Miller, Chief Medical Officer, and Dr. Jeanmarie Mayer,
Epidemiologist, both from the University of Utah participated in a tour of the Matheson
Courthouse to review safety measures and see how the courts have reconfigured the courtrooms
to allow for jury trials. The courts will pilot a jury trial including COVID tests for jurors. At this
time, the cost cannot be determined due to the uncertainty of the length of trials. Judge Noonan
said she is unsure who will administer the tests. A small number of court personnel will address
testing in relation to jury trials. Eventually the original jury trial workgroup may be involved.

4. COMMITTEE REPORTS:
Management Committee Report:
The work of this committee is reflected in the minutes.

Budget & Fiscal Management Committee Report:
Judge Mark May mentioned the committee has not met recently.

Liaison Committee Report:
Judge Kara Pettit said the committee will meet on Wednesday.

Policy and Planning Committee Report:
Judge Derek Pullan reviewed the rules the committee is working on.

Bar Commission Report:

Rob Rice said the Bar Commission had been requested to form a task force to evaluate
Utah law that governs police use of force in certain situations. The Bar is not allowed to engage
in lobbying activities that have to do with anything other than the administration of justice or
access to justice issues. The Commission will create CLEs that will address some of these issues.

5. PRETRIAL RELEASE AND SUPERVISION COMMITTEE REPORT: (Judge

George Harmond and Keisa Williams)

Chief Justice Durrant welcomed Judge George Harmond and Keisa Williams. They
received a UCJJ grant that assisted with the creation of the matrix, which is now being used in
Utah courts. Keisa Williams said judges and staff are working through the adjustments of the
new process. They are focusing on communication with the public. Ms. Williams said the court
system is set up to send a robotic reminder call to defendants two days prior to a hearing and are
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discussing the possibility of sending texts rather than phone calls. Judge Brook Sessions noted
that although accurate phone numbers may be an issue, this process has made a difference.

Chief Justice Durrant thanked Judge Harmond and Ms. Williams.

6. COURT COMMISSIONER CONDUCT COMMITTEE REPORT: (Judge Ryan

Harris and Keisa Williams)

Chief Justice Durrant welcomed Judge Ryan Harris and Keisa Williams. Judge Harris
became Chair to this committee earlier this year. The committee processed five complaints over
the past fiscal year, four of which were dismissed by the committee and one was addressed with
the Council. They have two complaints pending. The rule amendments are out for public
comment at this time. Judge Harris said complaints are sometimes referred by JPEC and the
JCC. Ms. Willams said they are working on public awareness of the committee and the process.
The Council recommended having the public website identify the direction for commissioner
complaints and detailing the types of complaints allowed.

Chief Justice Durrant thanked Judge Harris and Ms. Williams.

7. CJA RULES FOR FINAL APPROVAL: (Keisa Williams)

Chief Justice Durrant welcomed Keisa Williams. The Judicial Council approved the CJA
Rules 3-104, 3-111, 4-202.02, 6-507, 3-407, 4-609, 10-1-404, 4-401.01, and 4-401.02 for public
comment. During the 45-day comment period, one comment was received on Rule 4-401.02 and
two comments were received on Rule 6-507. Policy and Planning reviewed the comments and
made a few minor amendments. The committee recommends the following rules to the Judicial
Council for final approval with an effective date of November 1, 2020.

Rule 3-104. Presiding judges (amend)

Rule 3-111. Performance evaluation of senior judges and court commissioners (amend)
Rule 4-202.02. Records classification (amend)

Rule 6-507. Court visitor (new)

Rule 3-407. Accounting (amend)

Rule 4-609 Procedure for obtaining fingerprints and OTNs on defendants not booked in
jail (amend)

Rule 10-1-404 Attendance and assistance of prosecutors in criminal proceedings (amend)
Rule 4-401.01. Electronic media coverage of court proceedings (amend)

4-401.02. Possession and use of portable electronic devices (amend)

Chief Justice Durrant thanked Ms. Williams.

Motion: Judge Pettit moved to approve Rules 3-104, 3-111, 4-202.02, 6-507, 3-407, 4-609, 10-
1-404, 4-401.01, and 4-401.02 with an effective date of November 1, 2020, as presented. Judge
David Connors seconded the motion, and it passed unanimously.

8. JUDICIAL NOMINATING COMMISSION PROCESS: (Kim Cordova)
Chief Justice Durrant welcomed Kim Cordova. Judge Noonan noted one of the
responsibilities of the Council is to serve as the Chief Justice designee on various nominating
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commissions. The Council has not in the past invited the commission to attend a Council
meeting. Ms. Cordova noted the commission valued the partnership with the Judiciary. The
Constitution, Code, and administrative rules guide the commission.

Commission members are on four-year rotations. The commission includes four attorneys
(from that district) with a diversity of practice and geographic location and three citizens with
diversities in political beliefs. The Governor appoints the commission members. Ms. Cordova
thanked Judge Noonan for her recommendations and the Council for their guidance. Judge
Appleby enjoyed her experience recently with the commission.

Ron Gordon, General Counsel to Governor Gary Herbert, authored a letter to the
nominating commission members. Mr. Gordon provided:

The foundation of the merit selection process for judges is found in the Utah
Constitution, Article VIII, Section 8(4): “Selection of judges shall be based solely upon
fitness for office without regard to any partisan political consideration.” Utah Code 78A-
10-102 . .. “Judges for courts of record in Utah shall be nominated, appointed, and
confirmed as provided in Utah Constitution Article VIII, Section 8, and this chapter.”

The role of judicial nominating commissions is clear, albeit challenging: “certify to the
governor a list of the [five or seven] most qualified applicants per vacancy.” Utah Code §
78-10-103(3)(a). “In determining which of the applicants are the most qualified, the
nominating commissions shall determine by a majority vote of the commissioners present
which of the applicants best possess the ability, temperament, training, and experience
that qualifies them for the office.” Utah Code § 78- 10 103(2) ...

A few considerations have been problematic during Governor Herbert's tenure:
geographic location of the applicant's residence, geographic location of the applicant's
employment, so-called “ties to the community,” and confirmability. . .

e The Utah Constitution requires district and juvenile court judges to reside in the judicial
district for which they are selected. The Utah Constitution does not require applicants to
reside in the district at the time of application; nor does any statute or rule. The location
of an applicant's residence and employment are unrelated to the qualifications for judicial
office.

e While "public service" is specifically identified in rule as an evaluation criterion, an
applicant's ties or connections to any specific area or community is also unrelated to the
qualifications for judicial office.

e Finally, confirmability is beyond the scope of a judicial nominating commission if it
means anything other than the qualifications and evaluation criteria identified in statute
and rule.

Ms. Cordova explained that a recent First District nomination practiced in the federal
courts, but not directly in the First District. The nominee was prepared to relocate if approved.
Judge Appleby wondered if rural areas would have a more difficult time getting qualified
candidates. Judge Connors expressed his appreciation for Ms. Cordova and the team at the
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nominating commission and believed it would be acceptable for an applicant to reside at the time
of application outside the district but that may be harder to justify in an urban area. Mr. Rice felt
Mr. Gordon’s letter could be equally appropriate to address with the Bar Commission. Ms.
Cordova will forward the letter to the Bar Commission. Judge Shaughnessy said if this is a merit-
based system, perhaps seeking attorneys from outside the district may be beneficial. Judge Pettit
felt the commission has worked extremely well. Chief Justice Durrant stated Council members
play animportant role to focus on the established criteria and appreciated Ms. Cordova’s work.
Chief Justice Durrant conveyed his appreciation for Governor Herbert’s dedication to ensure the
very best candidates are selected for the Judiciary.

Chief Justice Durrant thanked Ms. Cordova.

9. JUDICIAL PERFORMANCE EVALUATION COMMISSION REPORT: (Dr.

Jennifer Yim and Commissioner Blair Hodson)

Chief Justice Durrant welcomed Dr. Jennifer Yim and Commissioner Blair Hodson.
Commissioner Hodson was appointed to JPEC in 2018 and is the Executive Director of the
Rocky Mountain Innocence Center. Commissioner Hodson thanked the Council members for
their commitment to justice. Justice Deno Himonas and Judge Connors thanked JPEC for their
work. Dr. Yim noted the implementation of the new data system will help with implicit bias.

Dr. Yim said there are 50 oberservers conducting courtroom oberservations of mid-level
judges via Webex. They are receiving feedback from the observers and may transfer that
information to the Council. JPEC will consider the Council’s input on evaluations when
amending their rules. They are conducting a basic-level evaluations for justice courts. The
retention elections are a referendum of the trust and confidnece in the merit and retention
selection process. The number of visits to judges.utah.gov has increased as elections near.

Chief Justice Durrant thanked Dr. Yim and Commissioner Hodson.

10. REGULATORY REFORM INNOVATION OFFICE UPDATE: (Lucy Ricca)

Chief Justice Durrant welcomed Lucy Ricca. Staffing includes Executive Director - Lucy
Ricca (contractor, part time, SJI funded), Project Manager - Helen Lindamood (employee, part
time, court funded), and Data Analyst - Dr. James Teufel (pending contract signing, contractor,
part time, SJI funded). A website is pending grant modification request to increase funding for
the website redesign and rebuild using Utah Interactive and hosted outside of utcourts.gov. Ms.
Ricca reviewed the pending, authorized, and denied applications. They have five external
regulators who will evaluate and make recommendations on regulatory reform. The office is
focused on identifying and responding to incidences of consumer harm.

Ms. Ricca said the office is relying very little on the AOC. They will work with a state
vendor for the website. Justice Himonas noted the office is focused on narrowing the access to
justice gap, which includes individuals of all financial levels. Ms. Ricca stated one of the pieces
of data they are collecting is outcomes, depending on the category.

Chief Justice Durrant thanked Ms. Ricca.
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11. BOARD OFJUSTICE COURT JUDGES REPORT: (Judge Rick Romney and Jim

Peters)

Chief Justice Durrant welcomed Judge Rick Romney and Jim Peters. Judge Romney
thanked Mr. Peters for all of his work with the Board and the Bench. There are 115 courts served
by 81 judges (63 mail, 17 female). Last year the Board worked to improve communication
between the Board and the Bench, developed a proposal for Justice Court Reform (Justice Court
Reform Task Force was created), and studied judicial and clerical salaries. The justice courts
created a justice court education coordinator, justice court judges participated in the Annual
Judicial Conference, and presented their annual awards. New goals include the continuance of
the Justice Court Reform, eliminating de novo appeals, and expanding jurisdiction to include
Class A misdemeanors.

Chief Justice Durrant thanked Judge Romney and Mr. Peters.

12. APPROVAL OF INTERLOCAL AGREEMENT BETWEEN PAROWAN AND

IRON COUNTY: (Jim Peters)

Chief Justice Durrant welcomed Jim Peters. Mr. Peters presented a signed Interlocal
Agreement between Parowan and Iron County. The agreement would allow for cited Class B
Misdemeanors or lessor criminal matters related to a section of 115 are sent to Parowan City
Justice Court, effective November 1, 2020. Mr. Peters noted the 180 days is required by statute,
however, the timeline can be waived, as confirmed with Brent Johnson.

Chief Justice Durrant thanked Mr. Peters.

Motion: Judge Connors moved to approve the Interlocal Agreement between Parowan and Iron
County, as presented, effective November 1, 2020. Judge Farr seconded the motion, and it
passed unanimously.

13. DISSOLUTION OF SMITHFIELD JUSTICE COURT: (Jim Peters)

Chief Justice Durrant welcomed Jim Peters. Smithfield City intends to seek legislative
approval at the next legislative session to dissolve the Smithfield City Justice Court, effective
April 1, 2021. Mr. Peters presented Resolution 20-05, which explains the dissolution. Mr. Peters
said there were other options identified; however, the city determined the best course of action
was to dissolve. There are neighboring justice courts within a short distance. This will add cases
to the district court. Mr. Peters said this has happened in the past with other district courts.

Judge Connors had reservations of any substantial size city moving their cases to a
district court rather than a county justice court. Cache County is the only county that does not
have a county courthouse. Cathy Dupont noted the Justice Court Reform Task Force is studying
restructuring of justice courts. Judge Farr said they are discussing several models which would
resolve this problem. Judge Appleby proposed concerns could be conveyed with Judge Farr
(Chair of the Task Force) and Mr. Peters (staffto the Task Force). Judge Farr welcomed input
from Council members.

Chief Justice Durrant thanked Mr. Peters.
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Motion: Judge Farr moved to approve the dissolution of Smithfield Justice Court effective April
1, 2021 with approval from the legislature, as presented. Judge Sessions seconded the motion,
and it passed with Judge Cannell opposed.

14.  Senior Judge Certifications: (Cathy Dupont)

Chief Justice Durrant welcomed Cathy Dupont. The senior judge evaluation and
appointment processes are governed by Rule 311 and Rule 11-201 of the Code of Judicial
Administration. None of the senior judge applicants has complaints pending before the Utah
Supreme Court or the Judicial Conduct Commission. Ms. Dupont noted the senior judges spent
this year reviewing and editing the senior judge rules. The senior judges were not in favor of
increasing the requirements for benefits. The rules will be sent to Policy & Planning soon. Ms.
Dupont noted once the courts are more active, there will be an increased need for senior judges.

Senior judge certifications

Judge James R. Taylor, Fourth District Court. Retiring January 1, 2021
Judge Edwin T. Peterson, Eighth District Court. Retiring January 15, 2021
Judge Mary Kate Appleby, Court of Appeals. Retiring January 1, 2021

Active senior judge recertifications

District Juvenile
Judge Michael Allphin Judge Frederic M. Oddone
Judge G. Rand Beacham Judge Sterling B. Sainsbury

Judge Glen R. Dawson
Judge L.A. Dever
Judge Gordon J. Low
Judge Michael D. Lyon
Judge Gary D. Stott

Inactive senior judge recertifications

District Juvenile Justice

Judge Robert W. Adkins Judge Arthur Christean Judge Lee Bunnell
Judge Thomas M. Higbee Judge Jack Stevens

In January, 2020 the Council approved the suspension of all applications pending further
information.

“The Council would like to understand the need for and costs associated with active
senior judges for each bench, and would like to evaluate the need for changes to senior
judge rules before the Council approves additional applications for active senior judge
status. Judges may continue to apply for active senior judge status, but the Council will
suspend action on applications until the Council has fully identified the issues and made
changes if necessary. Judges should be notified of the study of the senior judges and the
suspension of approving applications.”

Ms. Dupont will collect the data requested, including the budget, service, and projections
of backlog cases to send to Policy & Planning with the proposed rule amendments. Chief Justice
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Durrant believed it is within the Council’s authority as to the qualifications of senior judges and
to address the financial implications of the program broadly. Chief Justice Durrant recommended
the rules address a minimum work contribution of senior judges.

Judge Pettit wondered if the number of times TCEs have requested assistance with no
responses from senior judges was tracked. Ms. Dupont explained senior judges attended a TCE
meeting to address this issue. TCEs often send an email to all senior judges for work, the first to
respond typically is assigned. Therefore, it is difficult to determine if there is a refusal to take an
assignment. Ms. Dupont noted senior judge appointments are for 2 years until they reach the age
of 75, then it’s every year. There was concern about having enough courtrooms to cover the
backlog of cases for senior judges. Ms. Dupont stated the courts have used very little of the
senior judge budget this year. Depending on when jury trials begin will depend on the funds
available.

Chief Justice Durrant thanked Ms. Dupont.

Motion: Judge Shaughnessy moved to approve the certifications and recertifications of all active
and mactive senior judges listed above, as amended to lift the moratorium to allow the new
senior judges to work. The motion was withdrawn.

Motion: Judge Pullan moved to leave the moratorium in place, refer this to Policy & Planning,
and review this in December with the Council. Justice Himonas seconded with an amendment to
notify the Bench the program is suspended after the discussion in December. The motion passed
with Judge Appleby abstaining.

15. COMMISSIONER EVALUATIONS: (Cathy Dupont)

Chief Justice Durrant welcomed Cathy Dupont. Ms. Dupont reviewed commissioner
evaluation (CJA Rule 3-111) and recertification retention requests (CJA Rule 3-201) for the
following:

e Commissioner Catherine S. Conklin — Second District
e Commissioner Thomas R. Morgan — Second District
e Commissioner Christina Wilson — Second District

Terms of office for all commissioners listed above will expire on December 31, 2020.
None of the commissioners has a complaint pending before the Commissioner Conduct
Commission.

Chief Justice Durrant thanked Ms. Dupont.

16. OATH OF OFFICE AND SELECTION OF EXECUTIVE COMMITTEE -
JUDGE SAMUEL CHIARA: (ChiefJustice Matthew B. Durrant)
Chief Justice Durrant administered the Oath of Office to Judge Samuel Chiara and noted
Judge Chiara will begin attending Council meetings in January 2021.
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17. LEGISLATIVE AUDIT REPORTS: (Michael Drechsel)
Chief Justice Durrant welcomed Michael Drechsel. Mr. Drechsel reviewed the audit
recommendations and noted some of the recommendations are not directed at the courts.

A Performance Audit of Court Fines and Surcharges

October 2020

Key Findings

e Some judges order fines below statutory minimums.

e Monitoring and reporting of sentencing will improve judicial transparency.

e Inconsistencies across courts for determining indigency, use of credits, and payment
plans.

Judges Do Not Consistently Follow Guidelines for Imposing Fines.

“The degree to which judges have discretion to determine fine amounts is a policy set by
the Legislature. For example, driving under the influence violations have a statutory mmimum
set by the Legislature. Other violations do not have statutory minimums but guidelines
established by the Sentencing Commission and the Uniform Fine Schedule. We found that some
judges do not follow statue when sentencing in both district and justice courts and that average
fine amounts vary by court location. Monitoring and reporting of sentencing can improve judicial
transparency.”

Recommendations

1. The Judicial Council should track compliance with statutorily required minimum
fines.

2. The Judicial Council should monitor the suspension of fines and track and publish
aggregate sentencing data.

3. The Judicial Council should instruct the AOC to develop uniform processes for
determining indigency and adopt standards for community service credits.

A Performance Audit of Information Sharing in the Criminal Justice System
October 2020
Key Findings

e Judges, police officers, the Commission on Criminal and Juvenile Justice (CCJJ),
Legislators, local mental health authorities, and others in the criminal justice system
frequently do not have timely or reliable access to credible information.

e Information is often “siloed” in agency databases, making it difficult to share.

e When information sharing improves, so does the efficiency and effectiveness of the
system. We believe the creation of an Information Sharing Environment can facilitate
information sharing,

e  When considering these findings, privacy concerns are important and must be taken
seriously. The need for communication, effifficiency, and public safety must be balanced
with privacy and security considerations.

Recommendations
e The Legislature should consider creating an Information Sharing Environment (ISE) in
legislation, including key elements such as:
0 Comprehensive privacy policy
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0 Data as a public good

0 Statewide data dictionary

o0 ISE board
If the Legislature chooses to form an ISE Board, this Board should be tasked with
overseeing the development and maintenance of the ISE, including key elements such as:

O A gap analysis

O A long-term plan

0 ISE standards

0 A technology committee

A Performance Audit of the Justice Reinvestment Initiative

October 2020

Key Findings

The Justice Reinvestment Initiative has not been fully implemented

Focus Prison Beds on Serious and Violent Offenders Completed

Ensure Oversight and Accountability Not implemented
Support Local Corrections System Not implemented
Improve and Expand Reentry/Treatment Services Partly implemented
Strengthen Probation and Parole Supervision Partly implemented

Recommendations

To Improve Accountability the Legislature should:

Consider creating a criminal justice information governing body to guide the creation of
an integrated criminal justice information system.

Require the DSAMH and CCJ]J to collect the data needed to track recidivism rates.

To Support Local Corrections Systems the Legislature should:
Consider creating local criminal justice coordinating councils.

To Improve the Quality of Offender Treatment Services and Community Supervision:
DSAMH should help treatment providers improve their quality of treatment and
performance outcomes.

AP&P can enhance the use of evidence-based practices.

Mr. Drechsel said the court system is automatically designed to add a surcharge if a fine

is ordered and not to add a surcharge if a fine is not ordered. Judge Shaughnessy questioned if
the Council should have a group review the fine audit, specifically as to why they focused on
class B midemeanor cases in the district court and preferred an audit focus on common patterns.
Mr. Drechsel said approximately 400 of the 56,000 cases in district courts failed to meet the
standards. Mr. Drechsel will create a proposal and report back to the Council.

Chief Justice Durrant thanked Mr. Drechsel.

10
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18.  JUVENILE FILINGS REPORT: (Judge Mary T. Noonan, Neira Siaperas, and

Judge Michael Leavitt)

Chief Justice Durrant welcomed Judge Mary T. Noonan, Neira Siaperas, and Judge
Michael Leavitt. The filings reports alone do not reflect the workload of juvenile court judges or
staff. The filings reports count new delinquency episode referrals, child welfare petitions, and
certain other incidents in juvenile court. The workload studies include the filings reports as one
of the components, but additional documents and data are gathered to account for and reflect the
workload on a case.

On August 21, 2020, the annual filings reports for all court levels were presented to the
Judicial Council. The annual reports are prepared by Court Services and the reports run
automatically without intervention by a data analyst. The juvenile court filings report indicated a
55% mcrease in child welfare (CW) filings in FY20 as compared to FY19. Following the
presentation, Court Services researched the cause of such a remarkable increase in CW filings. It
was subsequently discovered that the CW filings report was written incorrectly when converted
from the Access to the Cognos platform and had the FY 19 filings hardcoded and embedded in
the filings report. This resulted in the FY20 report counting both the FY19 and FY20 CW filings
which produced the inaccurate report of a 55% increase in CW filings.

The Juvenile Justice Reform (HB 239) requires annual reporting of delinquency filings to
the Commission on Criminal and Juvenile Justice (CCJlJ). This report has traditionally been
generated by the juvenile court data analyst and is separate from the annual delinquency filings
report produced by Court Services. The comparison of the CCJJ and the annual delinquency
filings reports indicated a discrepancy of 1,150 referrals with the FY20 annual filings report
showing 14,709 delinquency referrals and the CCJJ report showing 15,859 referrals.

Juvenile Court administrators and the Court Services team reviewed the categories of
filings, discrete filings, and the parameters/filters written into the child welfare, delinquency,
adult violations, and domestic/probate juvenile court filings reports. Several issues were
discovered, such as, inaccuracies in counting delinquency referrals and filings that have not been
counted in prior reports. The analysis and actions taken thus far have been specific to the
reporting of juvenile court filings which include initial referrals, petitions filed, and incidents
created. The next phase of the review and revision of juvenile court data reporting processes will
include the creation of reports based on dispositions.

Judge Michael Leavitt appreciated the work that went into this study. Neira Siaperas
reviewed the report and felt more individuals should be involved with the reports to ensure better
accuracy.

Chief Justice Durrant thanked Judge Noonan, Ms. Siaperas, and Judge Leavitt.

Motion: Judge Michelle Heward moved to approve the changes to the report, as presented.
Judge May seconded the motion, and it passed unanimously.

11
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19. OLD BUSINESS/NEW BUSINESS

Mr. Drechsel presented the Council with revised eviction form due to a recent Supreme
Court Administrative Order amendment. Judge Pettit reviewed the form and proposed an
amendment to either mirror the CDC order or remove the language. Chief Justice Durrant
thanked Judge Pettit for her careful review of the form.

Motion: Judge Pettit moved to approve the eviction form, as amended to mirror the CDC order
in paragraph 7 and striking paragraph 8. Judge Shaughnessy seconded the motion, and it passed
unanimously.

Judge Noonan stated the Council photo will not be taken due to the pandemic; rather the
current photos on file will be used.

Final mterviews for the Director of Office of Fairness and Accountability are scheduled
before Thanksgiving. Nathanael Player will be the Interim Law Librarian. The Appellate Court
Administrator position will be vacant at the end of 2020. Tom Langhorne, Education Director
will retire in January.

Larissa Lee said the Council approved the record on appeal process at their August
meeting. Tybera Solution can offer automated record on appeal for the district and juvenile
courts. The original request was for $21,000. Their proposal is $22,500 which will include a
binder of every record with hyperlinks and Bates numbering. They are looking for $32,500 in
carry-forward funding. Ms. Lee will discuss this with the Budget & Finance Committee and
either vote through email or address at the next Council meeting.

20. EXECUTIVE SESSION
Motion: Judge Appleby moved to go into an executive session to discuss a personnel matter
and/or pending litigation. Judge Shaughnessy seconded the motion, and it passed unanimously.

21. CONSENT CALENDAR ITEMS
a) Probation Policies. Probation Policies 2.1 and 4.2. Approved without comment.
b) Committee Appointment. Forms Committee appointment of Judge Su Chon.

Approved without comment.
¢) Rules for Public Comment. CJA Rules 4-202.02 and 4-403. Approved without
comment.

22.  ADJOURN
The meeting adjourned.
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JUDICIAL COUNCIL’S

MANAGEMENT COMMITTEE

Minutes
November 10, 2020
Meeting held through Webex
12:00 p.m.—-2:00 p.m.

Chief Justice Matthew B. Durrant, Presiding

Committee Members: AOC Staff:
Chief Justice Matthew B. Durrant, Chair Hon. Mary T. Noonan
Hon. Kate Appleby, Vice Chair Cathy Dupont
Hon. Paul Farr Shane Bahr
Hon. Mark May Kim Free
Hon. Todd Shaughnessy Brent Johnson
Wayne Kidd
Excused: Larissa Lee
Michael Drechsel Jim Peters
Neira Siaperas Diane Williams
Keisa Williams
Guests: Jeni Wood

Hon. Dennis Fuchs, Senior Judge
Justice Deno Himonas, Supreme Court
Hon. David Mortensen, Court of Appeals

1. WELCOME AND APPROVAL OF MINUTES: (Chief Justice Matthew B.
Durrant)
Chief Justice Matthew B. Durrant welcomed everyone to the meeting. After reviewing
the minutes, the following motion was made:

Motion: Judge Paul Farr moved to approve the October 28, 2020 Management Committee
meeting minutes, as presented. Judge Kate Appleby seconded the motion, and it passed
unanimously.

Judge David Mortensen will attend committee meetings in preparation of replacing Judge
Appleby upon her retirement, effective January 1, 2021.

2. ADMINISTRATOR'S REPORT: (Judge Mary T. Noonan)

Judge Mary T. Noonan mentioned the current Administrative Order precludes jury trials
so amendments may be forthcoming. The Salt Lake County Bar Foundation may provide a grant
to support HEPA filters and other jury trial related safety measures. Chris Talbot will contact the
districts to ensure a full list of needs is comprised for all courtrooms that will be converted.
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Judge Todd Shaughnessy and Judge Farr presented to the State Misdemeanor Prosecutors
Counsel last week regarding trials. Judge Shaughnessy noted this may be the appropriate time to
remove from the Administrative Order requirements for both parties to consent to remote
proceedings. Chief Justice Durrant and Judge Farr agreed with the recommendations. Judge
Mark May said the Juvenile Bench is working on proposed amendments to the Order and will
send them to Brent Johnson. Mr. Johnson will work on amendments the Order. Mr. Johnson also
recommended recognizing the pilot jury trial in the Order. Judge Farr requested to include
language regarding those missing video hearings.

The Grant Coordinator position may be filled as soon as this month.

3. PROPOSED RESERVE CHANGES: (Judge David Mortensen and LarissaLee)

In August, the Judicial Council approved a legislative funding request to automate the
process for creating and paginating a record on appeal. This request estimated that $210,000
would be needed to create an automated solution in-house. Tybera, the vendor behind CORIS is
is not compatible with CARE; therefore a solution to automate records on appeal is not the same
as what could have been built in-house. If funded, Tybera estimates a 2-3 month completion to
fully activate the binder (automated records) function.

The courts would also see immediate savings in resources, as the judicial assistants
currently assigned to record preparation would be able to work on other tasks. The Third District
Court has a judicial assistant who spends nearly all their time solely preparing records. The
Second and Fourth Districts similarly spend a significant amount of time manually preparing
records and would be able to redistribute this time too much needed projects.

Breakdown of costs:

Tybera: $22,500

IT (personnel time, storage): $10,000
Total: $32,500

Alternative funding sources, ifany: None

Motion: Judge Shaughnessy moved to add the Proposed Reserve Changes — Tybera request to
the Judicial Council agenda, as presented. Judge Farr seconded the motion, and it passed with
Judge May opposing. Judge May approves the idea but he believed this should have been
addressed with the Budget & Fiscal Management Committee prior to being addressed with this
committee. Judge Shaughnessy modified the motion to add this item to the Council agenda
unless the Budget & Fiscal Management Committee decided not to move it forward. Judge May
seconded the motion, and it pass unanimously.

4, CJA APPENDIXJ. ABILITY-TO-PAY MATRIX: (Keisa Williams)

The Ability-to-Pay Matrix was adopted by the Judicial Council on August 21, 2020. The
Standing Committee on Pretrial Release and Supervision has been soliciting feedback on, and
considering necessary adjustments to, policies implemented in response to HB 206. On
November 5t, the Pretrial Committee approved the following amendments to the Ability-to-Pay
Matrix:

e Added language to highlight judicial discretion
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e Amended the poverty guideline chart on the left to match the columns in the chart on the
right for programming purposes

Policy and Planning approved the proposed amendments to the matrix and recommended
that it be approved by the Judicial Council on an expedited basis with a November 23, 2020
effective date. Judge Shaughnessy asked for a clarification on the matrix regarding the $5,000
bail amount. Ms. Williams will make the proposed amendment.

Motion: Judge Appleby moved to add the CJA Appendix J. Ability-to-Pay Matrix to the Judicial
Council agenda, as amended to clarify on the matrix that the $5,000 bail is not a cap. Judge Farr
seconded the motion, and it passed unanimously.

5. DRAPER CITY JUSTICE COURT AUDIT: (Wayne Kidd and Diane Williams)

Wayne Kidd and Diane Willams presented the Draper City Justice Court Audit, which
was conducted in accordance with the International Standards for the Professional Practice of
Internal Auditing. Diane Williams, Internal Auditor served as the lead auditor for this review,
and was assisted by Lucy Beecroft, Internal Auditor. The audit identified accounting and
operational strengths, as noted in the Executive Summary. This report includes 36
recommendations to strengthen controls and procedures.

Mr. Kidd stated the court was not willing to correct some of the recommendations.
Therefore Mr. Kidd notified the Draper City Mayor of the noncompliance with no response at
this time. Ms. Williams said they could convert to a Model 1 court, which would mean that all of
the money would be receipted at the court. The court would prepare the funds for the city to
deposit into the bank, along with a receipt and list of payments. A Model 2 court was established
for smaller courts, however, this court would qualify for a Model 1 court. Mr. Johnson thought
the committee might have to consider decertification. Mr. Johnson will need to review the
noncompliance issues and what category this would fall under for an executive session. Mr. Kidd
said the judge felt his hands were tied and that he was not in a position to request compliance
from the city. Judge Shaughnessy noted although these are city employees this could have a
negative impact on the judicial system. Judge Farr said when a justice court judge and the city
are not in compliance it causes issues. The committee agreed to invite the justice court judge to a
meeting for discussion unless an agreement is made prior to the next meeting. The committee
will postpone the motion on this item.

6. COMMITTEE APPOINTMENT: (Tom Langhorne)

Education Committee

Kim Free addressed the reappointment of Judge Diana Hagen and Joyce Pace — both of
which began their first term on November 20, 2017. Both have expressed an interest in
continuing on the committee for a second term.

Motion: Judge Shaughnessy moved to approve the reappointment of Diana Hagen and Joyce
Pace to the Education Committee, as presented, and to include this on the Judicial Council
consent calendar. Judge Farr seconded the motion, and it passed unanimously.

7. UA TESTING POLICY: (Judge Dennis Fuchs)
Utah Administrative Code proposed new rule R414-12’s purpose is to implement
provisions of laboratory drug testing for Medicaid members, based upon appropriation

3
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reductions in S.B. 5001 from the Fifth Special Session of the 2020 State Legislature to reduce the
scope of drug testing covered by Utah Medicaid. The rule would limit Medicaid covered drug
testing to 60 presumptive tests and 16 definitive tests annually. There is concern due to the
higher level of drug tests needed for drug and possibly mental health problem-solving courts.
Judge Dennis Fuchs has been in touch with Brent Kelsey and Tonya Hales, who noted waivers
for additional testing should be granted. The committee agreed that the Council should prepare a
letter to clarify that the standards set by the proposed rule may result in the closure of the courts
drug courts. Judge Noonan will work with Judge Fuchs on the letter to be signed by Chief Justice
Durrant, as Chair of the Council and present it to the Council at their next meeting.

Shane Bahr said the proposed rule completed its public comment period and that the
reason for the proposed rule is that approximately $18.5M was spent on drug testing statewide
last year, as opposed to $3M three years ago partially due to multiple drug tests per week, testing
for all substances, and sending all tests for confirmation. Drug tests are only to be confirmed
when they are denied by the participant.

8. RISK RESPONSE REPORTS (ALL AREWITHIN COMPLIANCE):

Chief Justice Durrant noted all risk response monthly reports remain in compliance. Jeni
Wood will continue to track the reports.

Motion: Judge Appleby moved to accept the reports submitted. Judge Shaughnessy seconded the
motion, and it passed unanimously.

9. COVID JURY TRIAL WORKGROUP: (Judge Todd Shaughnessy, Judge Paul
Farr, and Judge Mary T. Noonan)
Judge Noonan said the pilot jury trials atthe Matheson (approximately 15 trails) and
Duchesne (approximately 3 trials) Courthouses are moving forward.
e Rapid COVID testing will be required for all participants.
e HEPA filters will be installed.
e Jurors will be separated, especially during meals.

The local health department will administer the testing at the Matheson. The Duchesne
participants may have to be tested at a separate location. The new State of Emergency issued this
weekend should not affect the pilot jury trials. Lessons learned during the pilots will be shared
with district and justice courts. Judge Noonan requested 1,000 rapid tests per week once jury
trials begin. Judge Shaughnessy and Judge Kouris has been working closely with the Legal
Defender’s and Prosecutor’s Offices.

Cases have been limited to in-custody criminal defendants. The Third District Court
prioritized the trials because there are about 150 in-custody defendants in Salt Lake County.
Judge Shaughnessy confirmed that the plans will include issues that may arise, such as, a
positive test during the trial. All participants will be monitored for symptoms. A Clinical
Laboratory Improvement Amendment (CLIA) Certificate of Waiver is a certification that allows
a facility, primarily laboratories, to legally examine a person through waived tests in order to
assess health, diagnose, and determine treatment, which would be required by the courts. Chief
Justice Durrant thanked Judge Shaughnessy and his workgroup for their work. Justice Deno
Himonas is working on rule amendments.
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10. APPROVAL OF JUDICIAL COUNCIL AGENDA: (ChiefJustice Matthew B.
Durrant)
The committee reviewed the Judicial Council agenda. The Forms Committee will have
forms for approval on the consent calendar. Cathy Dupont noted Policy & Planning created a
workgroup to address proposed changes to the senior judge rules. The item is listed on the
Council agenda as a place holder with the understanding that this may be removed.

Motion: Judge Appleby moved to approve the Judicial Council agenda, as amended. Judge Farr
seconded the motion, and it passed unanimously.

11. OLD BUSINESS/NEW BUSINESS: (All)
There was no additional business addressed.

12. EXECUTIVE SESSION
An executive session was held.

13. ADJOURN
The meeting adjourned.
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JUDICIAL COUNCIL’S
BUDGET & FISCAL MANAGEMENT COMMITTEE

November 12,2020
Meeting held through Webex
12:00 p.m.-12:30 p.m.

Members Present:
Hon. Mark May, Chair
Hon. Augustus Chin
Hon. Kara Pettit

Excused:

Cathy Dupont
Michael Drechsel
Karl Sweeney

Guests:

Paul Barron, Software Support

Hon. David Mortensen, Court of Appeals
Joyce Pace, TCE Fifth District Court

AOC Staff Present:
Hon. Mary T. Noonan
Shane Bahr

Geoff Fattah

Alisha Johnson
Larissa Lee

Bart Olsen

Jim Peters

Neira Siaperas

Jeni Wood

Guests Cont.:
Larry Webster, TCE Second District Court

1. WELCOME AND APPROVAL OF MINUTES: (Judge Mark May)
Judge Mark May welcomed everyone to the meeting. Judge May addressed the meeting

minutes.

Motion: Judge Augustus Chin moved to approve the September 10, 2020 minutes, as presented.
Judge Kara Pettit seconded the motion, and it passed unanimously.

2. PERIOD 3 FINANCIALS: (Alisha Johnson)
Alisha Johnson provided an update of ongoing and one-time turnover savings.
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Ongoing turnover savings only happens when a vacant position is filled ata lower rate
and/or with lower benefits.

There will be numerous hires in October/November that will end up increasing ongoing
savings.

There are currently eight positions that have turned over that are currently listed as
having the most costly benefits. As those employees select their benefits, if they select
lower benefits, there will be additional savings.

Currently 73 FTE (60 regular and 13 who took advantage of the retirement offer) are
vacant with 30 to be filled (24 regular and 6 retired positions).

The one-time turnover savings (1) has reached 54% of our $2,500,000 (3) goal (without
considering use of reserve). The courts are 31% of the way through payroll postings for
the fiscal year.

Due to a reduction in the open position expectation from 50 to 25 authorized by the
Legislature to be effective October 1, 2020, the growth in one-time savings will begin to
slow.

The courts expect to meet or exceed the $2,500,000 target this fiscal year.

The Finance Department will begin the yearend spending with the TCEs and AOC

Departments in January, 2021. Ms. Johnson reviewed anticipated expenditures.

3. CARRY-FORWARD AND RESERVE CHANGE REQUESTS: (Karl Sweeney,
Heidi Anderson, Larissa Lee, Judge David Mortensen, and Ge off Fattah)
#23 COVID Outreach Ad Campaign
$34,000 one-time funds (original request)
$17,000 UBF Grant — Transfer to Reserve account
$17,000 Courts expenditures
Subsequent to the approval of this request, the Utah Bar Foundation (“UBF”) funded
50% of the cost of the Public Service Ad Campaign ($17,000). The Public Information
Office is returning the surplus $17,000 it received from carry forward funds to the
Judicial Council.
No motion was made. The committee agreedto accept this funding return for the Reserve
Account.

#33 Tybera Binder
$32,500 one-time funds (includes $10,000 for the IT Department)
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In August, the Judicial Council approved a legislative funding request to automate the
process for creating and paginating a record on appeal. This request estimated that
$210,000 would be needed to create an automated solution in-house. The Judicial
Council voted to combine this one time request with other IT requests for FY 2021. The
purpose of this request is to remove a $210,000 line item from the FY 2022 Legislative
Funding Requests for IT needs and instead ask for the use of $32,500 in one-time reserve
funds. Judge David Mortensen noted once implemented this will immediately begin
saving JA’s time.

Larissa Lee said Judge Derek Pullan was concerned that the courts were including an
appellate e-filing system with Tybera. Ms. Lee noted this contract will not affect e-filing at all
and that they have been working on an e-filing system separately. Once an appeal is filed, the
Tybera Binder will create the record, including removing notifications, create an index, adds
Bates stamp, and is converts it to a searchable format. Judge May mentioned after speaking with
the Finance Department they confirmed there is funding for this. Judge Mortensen said the
districts, appellate courts, and parties would benefit from this. Judge Mortensen said parties can
request a notice be added to the record. Judge May recommended explaining this to Judge
Pullan.

Motion: Judge Pettit moved to approve $32,500 in one-time funds from the Reserve Account for
the Tybera Binder, as presented. Judge Chin seconded the motion, and it passed unanimously.

New request
Increase Utah Bar Foundation Funds

This funding is managed by the Utah Bar Foundation who requires a list of expenditures.
These are from the Federal CARES Act. This will only benefit Salt Lake County district and
justice courts. Requests need to be made soon.

Motion: Judge Pettit moved to approve the application for the Bar Foundation funds. Judge Chin
seconded the motion, and it passed unanimously.

4, OLD BUSINESS/NEW BUSINESS: (All)
There was no additional business discussed.

5. ADJOURN
The meeting adjourned.
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AUDITOR GENERAL

October 2020
TO: THE UTAH STATE LEGISLATURE

Transmitted herewith is our report, A Performance Audit of Court Fines and
Surcharges (Report #2020-10). An audit summary is found at the front of the
report. The objectives and scope of the audit are explained in the Introduction.

We will be happy to meet with appropriate legislative committees, individual
legislators, and other state officials to discuss any item contained in the report in
order to facilitate the implementation of the recommendations.

Sincerely,

[k iy

Kade R. Minchey, CIA, CFE
Auditor General



UTAH STATE

» AUDIT REQUEST

The Legislative Audit
Subcommittee requested
that we review the declining
collection of court fines

and surcharges and identify
causes for these declines.

P BACKGROUND

Judges order defendants

to pay fines as part of
sentencing for criminal
convictions. In recent years,
court collections of fines
and related surcharges have
declined.

Utah Code requires that in
addition to the fine ordered,
defendants pay a surcharge
amount. The percentage of
the surcharge depends on
the violation and severity.

In most cases, judges must
also order a court security
surcharge, which is $53

for district and juvenile
courts and $60 for justice
courts.
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REPORT #2020-10 | OCTOBER 2020

Office of the Legislative Auditor General | Kade R. Minchey, Auditor General

PERFORMANCE
AUDIT

Court Fines and
Surcharges

KEY
FINDINGS

4 Some judges order fines below statutory minimumes.

Monitoring and reporting of sentencing will improve
judicial transparency.

We identified inconsistencies across courts for determining
indigency, use of credits, and payment plans.

Judges Do Not Consistently Follow Guidelines for Imposing
Fines.

The degree to which judges have discretion to determine fine amounts is a
policy set by the Legislature. For example, driving under the influence violations
have a statutory minimum set by the Legislature. Other violations do not have
statutory minimums but guidelines established by the Sentencing Commission and
the Uniform Fine Schedule. We found that some judges do not follow statue when
sentencing in both district and justice courts and that average fine amounts vary
by court location. Monitoring and reporting of sentencing can improve judicial

transparency.

RECOMMENDATIONS

The Judicial Council should track compliance with statutorily
required minimum fines.

Jd The Judicial Council should monitor the suspension of fines and
track and publish aggregate sentencing data.

The Judicial Council should instruct the AOC to develop uniform
d processes for determining indigency and adopt standards for
commmunity service credits.

Summary continues on back >>
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= SUMMARY

Oversight Can Improve for Indigency Deter-
minations, Fine Credits, and Payment Plans

We found that practices in determining indigency
differ by court location. Without set procedures for
indigency qualifications, practice vary from verbal
determination to signed affidavits. Additionally, we found
inconsistencies in how credits were permitted to reduce
defendant obligations. The Judicial Council should develop
and adopt uniform processes and standards to improve

the oversight and consistency across courts.

Practices for Ordering Court
Security Surcharge Vary

We found that some judges do not order the
statutorily required court security surcharge when

other fines and surcharges are not orderd. Decreases in

Both District and Justice Courts
Order Fines Below the Statutory
Minimum for DUI Violations

District courts sentence fines below the
minimum for DUI violations classified as
Class B misdemeanors nearly 38 percent of

the time, which is more often than justice

courts.

AUDIT SUMMARY
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collections of court security surcharge led to a recent $10
increase. Monitoring of court security surcharges will

help ensure consistency with the Legislature’s intent.

JRI Is One of Several Factors Influencing the
Fluctuation of Court Fines and Surcharges

JRI was passed during the 2015 General Session and
reduced penalties for first-time drug violations. We found
that this bill reduced the severity of both drug offenses
and traffic violations. However, we could not attribute the
decline in average fines ordered to the passage of JRI.

The decrease is part of a longer-term trend that started

prior to JRIL
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Chapter 1
Introduction

Judges order defendants to pay fines as part of sentencing for
criminal convictions. In recent years, court collections of fines and

related surcharges have declined. We reviewed trends and practices in

district and justice courts to identify causes of this decline.

Utal Code requires that, in addition to the fine ordered,
defendants pay a criminal surcharge. The surcharge is equal to 90
percent of fines for convictions of the following:

e Felonies
e (lass A misdemeanors
¢ Driving under the influence or reckless driving, and

e Class B misdemeanors other than moving violations in Title 41

— Motor Vehicles.

The surcharge is 35 percent for moving violations and all other
criminal fines. Non-moving traftic violations are not subject to the
surcharge. In most cases, judges must also order a court security
surcharge of $53 for district and juvenile courts and $60 for justice
courts.

The Administrative Office of the Courts (AOC) reports to the

Judicial Council and oversees all nonjudicial activities of the courts. As

the policy-making body for the courts, the Judicial Council has the
authority to establish uniform rules for court administration. Utah
Code 78A-2-107 specities the AOC’s responsibilities, including the
tollowing:

e assign, supervise, and direct the work of the nonjudicial officers

of the courts

e implement the standards, policies, and rules established by the

council

e develop uniform procedures for the management of court
business

Although the AOC has responsibility for court processes, its oversight

role does not infringe on judicial discretion. For example, judges

Office of the Utah Legislative Auditor General
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We reviewed trends
and practices in
district and justice
courts to identify
causes of the recent
decline in court
collections of fines
and related
surcharges.

The Judicial Council is
the policy-making
body for the courts,
and the Administrative
Office of the Courts
oversees all
nonjudicial activities.




Local entities retain
100 percent of the fine
in justice courts, while
all of the criminal
surcharge goes to the
State.
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determine the amount of fines, due dates, and options for payment
plans, while the AOC ensures appropriate tracking and recording of
defendants’ payments.

This audit was requested in response to the decline in collections of
fines and surcharges. We were asked to identify the causes of this
decline to assist legislators in their evaluation of future funding
requests. Local entities retain all of the base fine ordered in justice
courts. In district courts, fines for felonies go into the state’s general
tund, while fines for misdemeanors and infractions are split between
the state’s general fund and the local government. All of the criminal
surcharge is retained by the state. Court security surcharges primarily
tund court security operations, although a small portion of the court
security surcharge in justice courts goes to the local government’s
general fund. Unlike fines and the court security surcharge, criminal
surcharge collections impact only the state, not local entities. Although
the direct impact of the decline to criminal surcharge-funded programs
has been mitigated by recent legislation described later in this chapter,
the decline of surcharge collections reduces state revenues and remains
a concern.

Collections of Fines and Surcharges
Decreased by $8.9 Million from 2015 to 2019

We reviewed collection trends for all fines and surcharges for the
last five fiscal years and found that fines and surcharges decreased by
$8.9 million. We then compared these trends to the number of
criminal case filings for the same period and found similar trends in
justice courts, which represent 90 percent of all collections. In district
courts, criminal case filings increased while collections decreased. We
also identified how fines and surcharges are paid when other legal
financial obligations, such as restitution, have also been ordered.

After a defendant has been sentenced, courts or other state agencies
are responsible for collecting amounts owed, depending on the
defendant’s situation. Courts maintain collections responsibility for
defendants who are not imprisoned and either not under formal
supervision or are supervised by a private provider, while Adult
Probation and Parole handles collections for defendants it supervises.
For defendants who fail to pay on time, district courts must send

A Performance Audit of Court Fines and Surcharges (October 2020)



accounts to the Office of State Debt Collection (OSDC). While this
report focuses on the courts’ role in ordering and collecting fines and
surcharges, our office recently conducted an audit of OSDC that
examined how defendants’ debts were handled after transfer from the
courts; the report can be found at https://olag.utah.gov/olag-
doc/2020-07 RPT.pdf. OSDC reported its average annual collection
rate to be 11 percent. In fiscal year 2019, district courts sent $20.4
million in restitution, fines, fees, and surcharges to OSDC. Of the total
sent to OSDC, $3.2 million was from fines and surcharges.

Collections Decrease Driven
Primarily by Justice Courts

Fines and surcharges ordered in justice courts comprise 90 percent
of Utah’s court collections. As a result, most of the decrease in
collections also occurred in justice courts. Figure 1.1 shows the decline
in collections over time for all courts.
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District courts sent
$3.2 million in fines
and surcharges to the
Office of State Debt
Collection in fiscal
year 2019, which
reported its average
annual collection rate
to be 11 percent.

Figure 1.1 Combined Total of Fines and Surcharges Collected
by District, Juvenile, and Justice Courts Decreased 12 Percent.
Fines and surcharges ordered by justice courts represented 90
percent of the total collected for the past five fiscal years.
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*Grand total includes juvenile court collections.

As shown in Figure 1.1, justice court collections decreased $7.9
million (12 percent) from fiscal years 2015 to 2019. During the same
period, district court collections decreased $480,010 (7 percent), from
$7,057,593 to $6,577,584. Finally, juvenile courts decreased
$515,696 (81 percent) from 2015 total of $632,943.
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Justice court
collections decreased
$7.9 million from fiscal
years 2015 through
2019.
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District court case
filings increased by 8
percent, but district
court collections
decreased.

The courts’ accounting
system automatically
applies payments in
order of priority for
defendants on a
payment plan.
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We found that justice court criminal filings decreased by 12
percent from 2015 to 2019, which is the same percentage as the
decrease in justice court collections. This equates to a decrease of
8,534 cases. This data does not include traftic cases which make up the
majority of justice court filings. Additionally, not all cases result in a
conviction with a fine ordered, thus the decrease in case filings does
not fully explain the decline in justice court fines and surcharges, but
reduced criminal cases contributed to the decline. In district courts,
criminal filings increased by 8 percent while collections decreased.

Restitution Must Be Paid in Full Before
Payments Are Applied to Fines and Surcharges

When applicable, judges order defendants to pay restitution as
victim compensation for losses resulting from the crime committed.
Restitution has the highest priority of all legal financial obligations
collected by the courts. When defendants are placed on a payment
plan, the courts’ accounting system automatically applies payments in
order of priority. After restitution has been paid in full, payments are
applied to the next priority, if applicable. Figure 1.2 shows all types of
legal financial obligations in priority order.
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Figure 1.2 Surcharges Rank Above Fines in Courts’ Priority
Order of Payments, Which Is Based on Statute. Circumstances
of each case determine which elements shown here are included in
a defendant’s total.

Source: AOC Accounting Manual

As Figure 1.2 shows, defendants may have multiple obligations that
must be paid before surcharges and fines. If a defendant has a high
restitution amount and is making regular payments on a payment
plan, it may be years before a payment will be applied to surcharges or
tines, affecting collection rates.

2020 Legislation Addressed Budgetary Issues for
Programs Funded by Surcharge Collections

Prior to July 1, 2020, criminal surcharges went to the Criminal
Surcharge Account and then were allocated by percentage to 10
accounts funding 13 programs. During the 2020 Legislative General
Session, the Legislature passed House Bill (H.B.) 485, Amendments
Related to Surcharge Fees. As a result, criminal surcharges now go
into the general fund along with fines, while court security surcharges
continue to fund the court security restricted account.
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When a defendant has
a high restitution
amount, it may be
years before
restitution is paid and
monthly payments will
be applied to
surcharges or fines.

Prior to July 1, 2020,
criminal surcharges
went into a restricted
account that funded 13
programs.




As aresult of H.B. 485,
the programs that
previously received a
set percentage of the
surcharge collections
now receive general
fund appropriations.
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The decline in collections had a direct impact on programs funded
by surcharges and resulted in budgetary uncertainty from year to year
as collections varied. All programs that previously received a set
percentage of the surcharge collections for the year are now funded
trom the general fund through the regular appropriations process.
Figure 1.3 shows the programs previously funded by criminal
surcharges and funding appropriated for fiscal year 2021.

Figure 1.3 H.B. 485 Appropriated General Fund Money Equal to
Surcharge Collections from Fiscal Year 2019 and Required
Surcharges to Be Deposited into the General Fund. This bill
stabilized funding for programs that had experienced a decline in
recent years because of lower surcharge collections.

H.B. 485 redirected
$16.7 million in
surcharge revenue
from the Criminal
Surcharge Account
into the general fund
but has a net change
of $0 for most program
budgets.

HB 485 Appropriations
el (Equal to 2019 Collections)
Crime Victim Reparations Fund $5,740,500
Peace Officers Standards and Training $3,034,300
Emergency Medical Services $2.296.200
Grant Program ’ ’

Law Enforcement State Task $1,360,200
Force Grants

Intoxicated Driver Rehabilitation $1,230,100
Domestic Violence Services $731,000
Utah Prosecution Council $492,100
Law Enforcement Services Grants $477,600
Statewide Warrants System $250,000*
Substance Abuse Prevention —

Juvenile Courts $410,000
Substance Abuse Prevention —

Student Support $410,000
Guardian ad Litem $287,000
Total $16,718,800

*Statewide Warrant Systems indicated that less funding was needed, and thus the total for this program is
$160,000 less than the $410,000 collected for the program in 2019.

As shown in Figure 1.3, redirecting surcharge revenue from the
Criminal Surcharge Account into the general fund resulted in a shift of
$16,718,800 in fiscal year 2021 with a net change of $0 for most
programs previously funded by the criminal surcharge. While this
change stabilized budgets for these programs by funding them from
the general fund, the decline in surcharge collections remains a
problem for state revenues overall.
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Juvenile Court Fines and Surcharges
Permanently Reduced by 2017 Legislation

Juvenile courts, unlike adult criminal courts, are civil courts with
an emphasis on restorative justice for juveniles. Juvenile courts handle
a significantly smaller amount of fines and surcharges than district
courts with an average yearly collection of $420,709 over the last five
fiscal years (compared to district court’s $6,596,056). The overall
amount paid to juvenile courts in 2015 was equal to only 9 percent of
the total district court collections in the same year. In 2017, H.B. 239
changed how juvenile courts ordered fines from individual violations
to criminal episodes. For example, prior to the law change, if a
juvenile committed three offenses, judges could order three fines. After
H.B. 239, the judge could order only one fine for the case. This
legislation also capped the amount per episode at $180 for juveniles
under 16 and $270 for juveniles 16 and older. Court staff reported
that these statutory changes substantially reduced fines. Figure 1.4
shows juvenile court fines and surcharges before and after
implementation of this 2018 statutory change.
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Juvenile courts’ yearly
collections averaged
only $429,709 from
fiscal years 2015
through 20109.

2017 legislation
capped fines and
surcharges ordered
per criminal episode at
$180 for juveniles
under 16 and $270 for
juveniles 16 and older,
substantially reducing
fines.

Figure 1.4 Juvenile Court Fines and Surcharges Decreased 81
Percent ($515,696) from Fiscal Year 2015 to Fiscal Year 2019.
Shown below are the annual amounts paid in fines, surcharges,
and court security surcharges to juvenile courts since 2015.
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We did not find fines
and surcharges in
juvenile courts to be a
primary concern
because the total
amounts handled in
juvenile courts are a
small portion of the
state’s total.

We reviewed practices
of judges, staff, and
the AOC to determine
causes of the decline
in fine and surcharge
collections.
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The total juvenile courts collected in fines, surcharges, and court
security surcharges decreased 57 percent from fiscal year 2017 to fiscal
year 2018 ($479,492 to $205,696). As shown in Figure 1.4, the
decline began before the effective date of the bill. According to the
AOC, judges began changing their practices regarding fines once they
became aware of the upcoming change. Despite the decline, we did
not find the legal financial obligations in juvenile courts to be a
primary concern because the total amounts handled in juvenile courts
are a small portion of the state’s total court financial obligations. This
audit focuses on trends and risk areas related to the decline in
collections of fines and surcharges.

Audit Scope and Objectives

We were asked to evaluate factors such as judges’ behavior, traftic
tickets, and the Justice Reinvestment Initiative that contributed to the
decline of fine and surcharge collections. We reviewed practices of
judges, staff, and the AOC for district, justice, and juvenile courts to
determine causes of the decline. Our review of the impact of traftic
violations on overall collections will be released in a later report. This
report addresses other causes of the decline:

e Chapter II evaluates the impact of judges’ sentencing
practices on the total amount of fines and surcharges
ordered.

e Chapter III examines inconsistent practices among courts
that contributed to the decline.

e Chapter IV evaluates the sentencing practices for the court
security surcharge as well as implementation of an increase
to this surcharge.

e Chapter V evaluates the effect of the Justice Reinvestment
Initiative on fines and surcharges.

A Performance Audit of Court Fines and Surcharges (October 2020)



Chapter Il
Judicial Practices Drive Fines and
Surcharges Down and Lead to
Inconsistent Sentencing

To evaluate the role of judges in decreasing fine and surcharge
collections, we reviewed sentencing for driving under the influence
(DUI) and some drug offenses. We found that some judges ordered
tines below the statutory minimum for DUI oftenses and that fines
varied by location for drug oftenses. Some judges also suspended fines,
which drove the effective fine amount down. Suspension of fines
contradicts Sentencing Commission guidelines and resulted in
inconsistent sentences for defendants. Finally, oversight of judges’
sentencing practices is minimal and should be improved.

We recommend the Judicial Council monitor compliance with
statutorily required minimum fines as well as the impact of fine
suspensions. We also recommend the Judicial Council consider
tracking sentencing data and making it public.

Judges Do Not Consistently Follow Guidelines for
Imposing Fines Even When Statutorily Required

The degree to which judges have discretion to determine fine
amounts is a policy set by the Legislature. For DUISs, the Legislature
set a required fine amount in statute. For other violations, there are
not fines set by the Legislature in statute, but there are guidelines
established by the Sentencing Commission as well as the Uniform
Fine Schedule set by the Judicial Council to “...eliminate unwarranted

disparity.” We found the following:

e Some judges did not follow statute when sentencing defendants
in both district and justice courts.

e The average fine varied by court location for offenses with a
recommended fine amount in the Uniform Fine Schedule. As a
result, defendants in some areas of Utah were sentenced to
higher fines than defendants in other locations for the same
crime.
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We reviewed
sentencing for some
DUI and drug offenses
to evaluate the role of
judges in the recent
declines in fines and
surcharges.

The Legislature sets
policy regarding the
amount of discretion
judges have in
determining fines, and
this discretion varies
by the type of offense.




Unlike other offenses
we reviewed, DUI
offenses have a
statutorily required
minimum fine amount.
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It is for the Legislature to decide if policy should change regarding
the discretion judges have in setting fines. In this report, we provide
our findings as they relate to compliance with required and
recommended fines. Based on our findings of significant discrepancies
in fines imposed, we recommend better tracking, monitoring, and
reporting of judicially imposed fines.

Some Judges Routinely Failed to Order the
Minimum Statutorily Required Fines for DUI Cases

Statute for DUI offenses requires judges to order a minimum fine
amount. Other offenses have recommended fines in the Uniform Fine
Schedule but no statutory requirement to order a particular fine
amount. For DUI offenses, judges have discretion to order fines above
the statutory minimum but cannot order fines below this amount
without violating statute. Figure 2.1 shows requirements by severity
levels for DUI convictions.

Figure 2.1 Minimum Fine and Surcharge Amounts Required by
Statute for DUI Offenses. Utah Code 41-61-505 states that the
court shall order the fine amounts shown here, and the 90 percent
surcharge and court security surcharge* are also applied.

Statute requires fine
increases for
subsequent violations
within 10 years.

-10 -

*The court security surcharge shown here was in effect during the years we reviewed and increased July 1,
2020.

First and second offenses may be either Class A or Class B
misdemeanors. The fine amount increases for subsequent violations
within a 10-year period.
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Percent of Fines Below Minimum
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We reviewed eight years of sentencing data for DUI oftenses for all We reviewed eight

justice and district courts to determine if judges ordered fines years of aggregated

according to statute. Our analysis in this report focused on aggregate

sentencing data for
DUI offenses to

comparisons to review trends and allowed for comparison between evaluate if fines meet
court locations. We did not control for individual factors such as the statutory minimum

multiple offenses in a case or a prior conviction for the same offense.

but did not control for
all possible variables

We acknowledge there are factors that could explain differences that affect individual
between individual cases, but this analysis looked at aggregated fines cases.

and surcharges. Figure 2.2 shows the percentage of Class B
misdemeanor DUI oftenses that did not meet the minimum for both
district and justice courts.

Figure 2.2 Both District Courts and Justice Courts Sentence Fines
Below the Statutory Minimum for DUI Violations Classified as Class B
Misdemeanors. District courts averaged 38 percent of DUI violations with
fines sentenced below the statutory minimum from 2012 through 2020,
complying with statute 62 percent of the time. Justice courts averaged 15
percent of violations below the minimum, complying with statute for 85
percent of DUIs.
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portions of the sentenced amount.

As shown in Figure 2.2, district judges failed to sentence statutorily
required minimum fines in 37.6 percent (3,380) of 8,984 class B
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Despite complying in a
higher percentage of
cases than district
courts, justice courts
had more than double
the number of Class B
misdemeanor cases
that were out of
compliance.

Over eight years, the
difference between the
amount ordered and
statutory minimum
equals $4.8 million.

Other offenses we
reviewed do not have a
statutory minimum,
but the Uniform Fine
Schedule recommends
a fine amount.
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misdemeanor DUI cases from fiscal years 2012 through 2020. Justice
court judges complied with statute in a higher percentage of cases than
district court judges. However, justice courts had 53,198 DUI cases
trom 2012 through 2020. Of those, 14.7 percent (7,800 cases) had
tines below the statutory minimum, more than double the number of
noncompliant Class B cases identified in district courts. It is important
to note that Figure 2.2 is based on sentenced fines and does not
include suspended fine amounts. Actual ordered fines are often lower
than what is sentenced, which is addressed later in this chapter.

Over the eight years we reviewed, the difterence between the
amount ordered and the statutory minimum for DUI Class B
misdemeanors equaled approximately $1.4 million for district courts
and $3.4 million for justice courts. This amount does not represent a
loss of $4.8 million in state revenue because the amount sentenced
does not equal the amount collected for various reasons. For example,
defendants may pay part of their fines through community service or
credits for treatment. These options are described in Chapter II1.
While the exact amount lost cannot be determined because of these
variables, judges’ failure to comply with statute contributes to the
reduction in total fines and surcharges collected by the state.

Fines for Violations Without Statutorily Required
Minimums Varied Among Court Locations

While DUI oftenses have a mandatory minimum fine, other
offenses’ fine amounts are recommended in the Uniform Fine
Schedule. We found the average fine ordered varied significantly from
one court location to another and from the Uniform Fine Schedule.

Figure 2.3 shows variations for three violations for fiscal years 2015
through 2019.
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Figure 2.3 Averages by Court Location Show Defendants Were
Sentenced to Thousands of Dollars More than Defendants in Other
Locations for the Same Violation. For Class A misdemeanor violations
of possession of a controlled substance, some courts sentenced an
average fine of over $4,000 while other courts sentenced less than $500
on average. (Note: each dot represents a court location.)

Note — This figure shows averages based on sentenced amounts. These amounts are often reduced through
suspending portions of the sentenced amount.

The averages shown in Figure 2.3 indicate that a defendant’s fine will A defendant’s fine wil

be determined more by the court where the case is heard than by the be determined more by
Uniform Fine Schedule. For Class A misdemeanor convictions, the the court location
average fine sentenced in one district court was $5,429 for 126 cases ‘r’]vgaerr; ttﬁ:ncgjirlz
while another district court averaged only $62 for 20 cases. Uniform Fine
Additionally, judges sentenced no fine in 14,122 (30 percent) oftenses Schedule.

shown in Figure 2.3. Figure 2.3 was based on sentenced amounts;
once suspended amounts were included, the variation across courts
decreased. However, the variation across court location is concerning
because defendants can still be held accountable for the sentenced
amount. As stated earlier in the report we acknowledge that judges
consider many factors that can affect the individual sentence imposed;
however, our analysis focused on aggregate comparisons to identify
differences at the court level.

Based on the variations shown here, the Uniform Fine Schedule
has not been an effective tool for minimizing disparities, highlighting
a policy question of whether guidelines for fines should be
strengthened to ensure equity.
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Practice of Suspending Fines Has Resulted in
Inconsistent Sentences for Defendants

When some judges order defendants to pay a fine at sentencing,
When judges suspend they often immediately suspend a portion of the fine. The suspended
fines, the suspended . . .
amount can be amount can be reinstated if the defendant does not meet probation
reinstated if the terms. We identified concerns with this practice that may interest
defendant does not policy makers to review current practices and decide whether they are
meet probation terms. .

comfortable with the status quo, or choose to change current

practices:

e In some cases, judges ordered significant amounts before
suspension.

e Sentencing Commission Guidelines recommend against
suspending fines.

e Suspension of fines resulted in defendants paying higher
amounts for misdemeanors than felonies because of different
approaches between justice and district courts.

Some Judges Ordered Fines but Immediately
Suspended All or a Portion of the Fine

The 35 percent or 90 We found that during sentencing hearings, some judges routinely
percent criminal ordered the fine amount but immediately reduced the fine by
surcharge was based suspending a portion of it or, in some cases, suspending the entire

on the amount after
suspension. amount. The 35 or 90 percent surcharge was then based on the

effective fine amount after the suspension. Figure 2.4 shows an
example of this practice.
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Figure 2.4 Example of Suspended Fine for Class A

Misdemeanor Violation of Possession or Use of a Controlled
Substance. In this case, the judge suspended 93 percent of the
fine. The recommended fine amount for this offense was $1,943.

Source: Case summary from court case search via Xchange web application

From fiscal year 2013 through fiscal year 2019, we found over 600
cases in which the original amount of the fine was at least $10,000
higher than the final amount due after suspension, as in the case
shown in Figure 2.4.

Suspensions also occur in DUI cases, further reducing fines
ordered from the amount required by statute. In 17.7 percent of Class
B misdemeanor DUI cases heard in district courts, judges issued no
fine or suspended the fine completely. These defendants did not pay
any fine or surcharge as part of their sentence, in violation of Utah
Code 41-6a-505(5) which states that the mandatory fines imposed for
DUI violations may not be suspended.
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We found over 600
cases in which the
amount suspended
was $10,000 or higher.

In 17.7 percent of
Class B misdemeanor
DUI cases heard in
district courts, judges
ordered no fine or
suspended the fine
completely despite the
statutory minimum.
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Commission
Guidelines recommend
sanctions such as
ordering a curfew or
electronic monitoring
instead of imposing a
suspended amount of
fine.
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Suspension of Fines Contradicts
Sentencing Commission Guidelines

While we found that suspension of fines is widespread, this
practice does not align with Sentencing Commission Guidelines. Since
2015, these guidelines have stated the following:

The Commission does not recommend the imposition of
any suspended amount of fine, as violations should be
addressed with behavior modification sanctions as
identified in Structured Decision-Making Tool 5, not
financial ones.

Structured Decision-Making Tool 5 includes sanctions that a
probation or parole officer can impose, such as requiring a change in
residence, restricting travel, or ordering a curfew. Courts can impose
higher-level sanctions such as ordering one to three days of jail or
electronic monitoring. Despite this guidance, our review of courts data
showed judges have continued suspending fines, leading to
inconsistent sentences.

Fines for Misdemeanors Are Higher than
Fines for Felonies Due to Suspension

We compared the original fine ordered to the remaining fine after
suspension for possession convictions. In addition to disparities by
location shown in Figure 2.3, we found disparities by severity level of
offense. Defendants convicted of misdemeanor possession oftenses
were ordered to pay more than those convicted of third-degree
telonies. Figure 2.5 shows the average fine sentenced and the average
total fine ordered after suspensions for both district and justice court
trom fiscal years 2013 through 2019.
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Figure 2.5 Suspension of Fines for Possession Charges
Resulted in Higher Effective Fines for Defendants Guilty of
Class B Misdemeanors than Class A Misdemeanors and Third-
Degree Felonies. The average fine sentenced for Class B
misdemeanors (red line in top graph) was the lowest of the three
levels of severity while the average fine actually ordered after
suspension was for Class B misdemeanors (red line in bottom
graph), which was $203 higher than Class A misdemeanors (blue
line in bottom graph) in fiscal year 2020.

Source: Auditor Analysis of Sentencing data from AOC

As shown in Figure 2.5, suspension of fines results in inconsistent
sentences for defendants, as more severe oftenses should generally
result in higher fines. Justice courts suspended fines to a lesser degree
than district courts. Class A misdemeanors and all felonies are heard
only in district courts, while Class B misdemeanors are handled in
both district and justice courts. Class B misdemeanors are the most
severe offenses heard in justice courts. Since Class A misdemeanors
and felonies are heard only in district courts, this difference in practice
between types of courts contributes to the trend shown in Figure 2.5.

While we acknowledge the differences between district and justice
courts, our review focused on the impact of suspended fines for the
court system as a whole. We did not control for other possible
components of sentences, such as jail time or community service, due
to limitations in the data available. However, we believe ongoing
monitoring of this issue can provide useful information to the Judicial
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For all severity levels,
the average fine after
suspension was below
$600.

District courts
suspend fines to a
greater degree than
justice courts.
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Council, and thus we recommend the Judicial Council monitor
suspension of fines and provide additional guidance to judges as
needed.

Data Monitoring and Transparency Are Needed

While the Uniform Fine Schedule and Sentencing Commission

The Administrative Guidelines offer guidance to judges, we found the AOC and the
Office of the Courts Judicial Council do not monitor how actual sentencing practices differ
does not report data from guidance. The AOC provides data internally and externally that
aggregated by judge. . .. .

includes sentencing information. However, the AOC does not report

data aggregated by judge. As a result, we looked for reporting on
aggregated sentencing data that does not identify individual judges.

The United States Sentencing Commission publishes federal
sentencing statistics annually. These reports include tables showing

The United States sentences imposed relative to the guideline range by type of crime as
Sentencing , well as by district and circuit. This approach does not identity
Commission publishes e . ..

sentencing statistics individual judges. In addition to the total number of cases that are
that do not identify outside the guideline range, tables show the reasons for variances
Individual judges, but reported by judges. These statistics enable comparison of sentencing
allow for comparison . .

between locations. between locations and to the overall national trend.

The approach used by the United States Sentencing Commission
provides valuable information and increased transparency without
identifying judges. We believe the Judicial Council should consider
analyzing sentencing trends and providing aggregated information
(for example, aggregated for all courts within a district) publicly to
ensure transparency in the judicial system.

Recommendations

1. We recommend that the Judicial Council track judges’
compliance with ordering statutorily required minimum fines.

2. We recommend that the Judicial Council monitor suspension
of fines and develop guidance for judges as needed.

3. We recommend that the Judicial Council consider tracking
aggregated sentencing data and sharing it publicly to increase
transparency.
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Chapter Il
Oversight Can Improve for Indigency
Determinations, Fine Credits, and
Payment Plans

Our review of district and justice courts identified inconsistencies
in processes that influence the amount defendants pay. We found that
standardization for determining indigency is needed in both justice
and district courts. Judges often ordered lower fines for defendants
who qualified as indigent, increasing the need for standard processes
that ensure consistency. Community service and other credits also
need uniform processes in order to ensure equitable treatment for
defendants throughout the state. Finally, availability of payment plans
depends on the individual court and should be reviewed. We looked at
surrounding states and found some states have a more streamlined
process and statutory guidelines for indigency, community service, and
payment plans. Overall, we found the Judicial Council should improve
oversight for indigency determinations, credits towards fines, and
payment plans to ensure equal treatment of defendants.

Judicial Council Should Implement Consistent
Processes for Determining Indigency

If found indigent, a defendant has the option to be represented by
a public defender for crimes with a possible jail sentence. Although
statute specifies criteria for indigency, processes for determining
indigency differ by court. Inconsistency creates disparities for
defendants applying for a public defender. We found that judges are
assessing lower fines for those that have been classified as indigent. In
fiscal year 2019, we found that indigent defendants were ordered to
pay $230 lower on average for DUI violations and $150 lower on
average for possession charges. Another concern is a varying
appointment rate, where those who may quality in one court would be
denied indigent benefits in another court. The Utah Indigent Defense
Commission reported that more than 80 percent of adult criminal
defendants are indigent; this, coupled with varying appointment rates,
demonstrates the need for improved uniform processes. Defendants
self-report information when applying for a public defender. Due to
lack of resources, courts do not validate information submitted when
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We identified
inconsistencies in
processes that
influence the amount
defendants pay.

The Judicial Council
should improve
oversight for indigency
determination, credits
toward fines, and
payment plans.

Indigent defendants
pay less in court fines
than other defendants,
but varying
appointment rates
indicate those who
may qualify in some
areas would be denied
indigent benefits in
another court.

-19-



Courts decide if a
defendant qualifies for
a public defender
based on statutory
criteria.

We found that the form
used to determine
indigency is not
consistent across
courts, and some
forms in court records
were incomplete.
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applying for indigency. Overall, the processes of reporting and
validating information when applying for indigency qualification could
be strengthened.

Indigency Criteria Is Set in Statute
But Determination Processes Differ

Utah Code lists several factors for a court to consider when
determining indigency. Based on these factors, courts decide whether
a defendant qualifies for a public defender in cases that could result in
jail or prison sentences. Figure 3.1 summarizes Utah Code 78B-22-
202.

Figure 3.1 Statutory Factors Considered when Determining
Indigency. Defendants may qualify based on income level alone.

Although factors for determining indigency are outlined in statute,
practices differ by court. Without set procedures for indigency
qualifications, practices vary from verbal determination between judge
and defendant to an aftidavit completed either at home or at the court.
The form used for the affidavit is not consistent across courts. In
addition to the lack of standardized forms, we found incomplete forms
in court records that still resulted in a defendant qualifying for a public
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defender. Examples can be found in Appendix A. Other
inconsistencies were found in the process of indigency determination.

e In one court, the method for determining indigency can be a
verbal question and answer between defendant and judge or an
affidavit completed by defendant at the initial hearing. This
court focuses on the federal poverty guidelines.

e One justice court uses a form to be completed by the defendant
at home and later notarized. Alternatively, the defendant’s
financial information is reported in court under oath.

e One justice court’s website specifies that the form will be
available at the defendant’s hearing upon request.

A report issued in 2015 by the Judicial Council Study Committee
recommended steps “...to see that accurate and effective procedures,
forms, and colloquies' are developed to be used uniformly statewide in
all courts to ensure these rights are appropriately implemented.” The
report specified that these steps should include “...attention to the
processes and forms used to determine whether defendants are
indigent.” Despite the report’s suggestion, practices have not been
standardized.

Some other states have processes in place to streamline the
indigency qualification process:

e Colorado has a procedure and uniform forms for determining
indigency. In addition, if requested, a defendant will provide
three months of bank statements and pay stubs, or other
comparable proof of income status.

e  Washington has a uniform form for reporting indigency.
Courts are not required to independently investigate the
income or assets given on the report. However, some
jurisdictions routinely require verification or documentation,
though methods in courts vary. For example, a defendant may
be required to provide financial information by providing proof
of public assistance, pay stubs for defendant, tax returns, bank
statements, and monthly bills.

! Formal question and answer with the judge
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While there are legal
consequences in Utah
for misreporting
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reported information,
but we did not find this
to be feasible in Utah.
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e New Mexico indigency determination is based on net income
and assets. Applications are processed by the Law Offices of the
Public Defender where a client service agent assists in the
application.

We recommend the Judicial Council develop uniform processes to
address the inconsistent practices for determining indigency.

Due to Lack of Resources, Courts Do Not
Validate Self-Reported Information

Information used to determine indigency is self-reported by the
defendant. Financial and other personal information given to the court
1s usually stated under oath or given in a written affidavit. Both
methods have legal consequences if an individual reports incorrect
information. None of the courts we spoke with routinely validate
information due to high volume of cases and staffing limitations.

The state of Washington has a similar but slightly more uniform
process when compared to Utah’s indigency qualification process.
Washington statute states verification of information used to report
indigency is not required, but information is subject to verification.
The Washington State Oftice of Public Defense reported varying levels
of verification for indigency applications, with larger jurisdictions
funding staff positions to validate reported information. We did not
find a validating process to be feasible in Utah due to a lack of court
resources needed to implement such a process.

Judges Order Lower Fines for Defendants
Who Qualify for a Public Defender

We found that judges order lower fines for defendants who have
been classified as indigent and therefore qualify for a court-appointed
public defender. Figure 3.2 shows the difference in total amounts
ordered for defendants with and without public defenders for Class B
misdemeanor Driving Under the Influence (DUI) offenses and
possession or use of a controlled substance charges.
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Figure 3.2 Average Total Fine Ordered Shows Defendants without
Appointed Attorneys Are Generally Ordered to Pay Higher Fines
than Those with Appointed Attorneys. Despite statutory guidelines,
judges routinely order lower fines for defendants who were found indigent
and have a court-appointed defender. On average, indigent defendants
were ordered fines 53.1 percent lower in district courts and 2.5 percent

lower in justice courts.

Statutory minimum required fine amount for DUI Misdemeanors are either $1,380 for a first offense or $1,570 for a
second offense. The suggested fine amount for possession or use of a controlled substance is $680.

As described in Chapter II, Utah Code sets minimum fines for DUI
offenses. Statute does not state that DUI fines can be lowered based
on ability to pay. Despite these statutory guidelines, judges routinely
order lower fines for defendants who were found indigent and have a
court-appointed public defender, as shown in Figure 3.2. Indigent
defendants consistently receive lower fines for possession or use of a

controlled substance, which has a recommended fine amount of $680.
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Statute does not state
that DUI fines can be
lowered based on
ability to pay, but
judges routinely order
lower fines on DUIs for
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court-appointed public
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One concern is that lack of a uniform process is leaving those who
should qualify for indigency without qualification, and therefore
without the indigency benefits. Lack of uniform processes may
contribute to varying indigency appointment rates throughout the
state. Ten district courts in Utah have less than an 80 percent
appointment rate with two courts as low as 30 to 40 percent. City
Justice Court appointment rates appear random, ranging from 0 to
100 percent.

Utah Code 77-32a-108 requires a consideration of ability to pay
tor a defendant’s defense costs, but not imposed fines. However, the
2020 Uniform Fine Schedule extends guidelines on considering ability
to pay to include fines. The schedule states, “The defendant’s ability to
pay should be considered in determining whether or not to impose a
fine....”. This directive aligns with courts’ practices shown in Figure
3.2 and further establishes the need for consistent indigency
determinations to ensure equity for defendants.

Standardization Is Needed for Community Service
and Other Credits that Reduce Defendants’ Debts

In some cases, defendants can pay down their debts through
credits if permitted by the judge. While surveying community service
and other credits, we found varying credits allowed by judges and
different amounts of credits offered. Judges use the fine schedule to
assist in sentencing, but we found the fine schedule to be inconsistent
with statute on credit and community service topics. However,
legislation regarding community service requires that the option
should be considered on some oftenses. Overall, we found a lack of
oversight and consequently credit disparities for defendants.

Availability of Credits and Community
Service Varies by Court

The Sentencing Commission encourages courts to allow
defendants credits or offsets against ordered fines for completing
counseling and achieving other goals. Community service, treatments,
completed conditions of probation, and other incentives are used as
credits towards fine amounts. These credits are left to the discretion of
the judge on a case by case basis. Figure 3.3 summarizes the types of
credits given towards fine amounts that we found from reviewing
cases.
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Figure 3.3 Credits Used Toward Fines. We found a variety of
credits given in lieu of legal financial obligations. While these
credits are allowed, our concern is the inconsistency with credits
given. For example, one judge allowed exercise at a gym towards
credit, and others allowed a variety of completed treatments to
count towards fines.

Courts commonly use community service as a tool to reduce
defendants’ financial obligations. If the offense is a Class B or C
misdemeanor or an infraction, a court must consider community
service in lieu of a fine when a defendant is sentenced to pay a fine
according to Utakh Code 76-3-301.7. Treatments and other credits
offered do not have statutory guidelines to follow when allowing
credit. Consequently, we found practices for ordering or accepting
credit to be inconsistent.

Some surrounding states have statutory guidelines for giving
credit. For example, Colorado has guidelines and limits in its criminal
code for credits given to defendants, most of which deal with time
credit for jail or prison sentences.

Our review of community service guidelines and credits given
tound that defendants had varying accessibility to community service
and other credits. Some courts reviewed had greater restrictions for
when community service can be fulfilled than others. For example:
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Courts must consider
community service in
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House Bill 248, passed
during the 2018
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expected to result in
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service is made
available.
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community service at
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does not align with the
$10 per hour rate set
by statute.
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e One court offered credit only for full eight-hour days starting at
8 a.m. on Mondays and Wednesdays.

e Another court allowed community service only when
completed through private probation. Probation is not a
possible penalty for infractions, making community service
inaccessible to many defendants convicted of offenses with the
lowest severity.

e Some courts used community action partnerships to fulfill
community service at approved non-profit and public agencies.
These programs charged a fee of one dollar for every hour,
with a cap at $50.

Other courts were more flexible, providing a list of acceptable
organizations for service. In 2018, the Legislature passed House Bill
248, a bill requiring community service to be considered in lieu of a
tine for infractions and Class B and C misdemeanors. This bill was
expected to result in greater uniformity in how community service was
made available. We recommend that the Judicial Council implement
uniform standards for community service and other credits to further
ensure more consistent opportunities for defendants in the state.

Statute Determines How Community Service Is Credited
Toward Fines, But Other Credits Are Unclear

Utah Code 76-3-301 states that credit shall be given to timely
completed community service “at the rate of $10 per hour.” However,
the 2020 fine schedule directs credit be given at «...a rate of not less
than $10 per hour.” Other oversight for community service is limited
and has led to disparity for defendants fulfilling community service
credit toward their fine. Most courts interviewed follow the $10 an
hour rate set in statute. However, we found difterent per hour rates
given for community service. For example, in one court a $100 credit
is given for an eight-hour day, which is a rate of $12.50 per hour. The
process for verifying community service performed is outlined in Utah
Code and is followed by all courts interviewed.

We found disparities in other credits accepted by courts.
Treatments, therapies, and other incentive credits are not outlined in
statute. Lack of oversight for these credits contribute to unequal
treatment for defendants depending on the location and judge.
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e One case stated, “The court will accept defendant receiving
credit towards community service hours for half of the hours
owed each week for every hour he is in school and/or working
out at the gym.”

e One district court and one justice court allowed credit toward
or in lieu of fines for donations to non-profit organizations.

e One court offered dollar for dollar credit for charitable
donations 1n lieu of fines, fees, and community service during

Covid-19 phase red.

Without community service and other credit guidelines, defendants
are treated differently, depending on the court location and judge.
Overall, we found a need for uniform standards for credits, including
community service, to provide equitable treatment for defendants. We
recommend that the Judicial Council develop uniform standards and
monitoring processes to ensure adherence to these standards.

Judicial Council Should Review Availability of
Payment Plans in All Courts

Judges decide whether a payment plan 1s an appropriate option for
a defendant. Courts we spoke with indicated a range from always
offering defendants a payment plan option to rarely allowing payment
plans for fines. However, the Administrative Office of the Courts
reported most courts will accept a partial payment toward a fine if a
tormal payment plan 1s not initially offered. Payment plans assist
courts in keeping track of defendants for court proceedings and
payments towards legal financial obligations. Without payment plans,
overall state revenue could decrease due to a reduction in defendant
payments. Figure 3.4 shows the percentage of DUI cases by court in
which defendants with a public defender were placed on a payment
plan.
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Ten courts in Utah
rarely or never had a
defendant on a
payment plan in the
data we reviewed.
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Figure 3.4 Percentage of Cases with Payment Plans for DUI
Cases with Appointed Attorney. Without uniform processes,
defendants on payment plans varied greatly from court to court in
the state. For example, this figure shows that Court X had over 94
percent of cases on payment plans while Court AC had zero
percent of cases on payment plans from fiscal years 2015 through
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This figure includes 30 courts with the most DUI cases in the state from fiscal year 2015 through fiscal year
2019.

As shown in Figure 3.4, the percentage of cases with payment
plans varies from court to court. The figure shows the percentage of
cases in which a payment plan was established but not necessarily cases
in which payment plans were offered. In total, 10 courts in the state
rarely or never had a defendant on a payment plan for DUI cases with
an appointed attorney. Court AC did not have any defendants on a
payment plan for DUI cases from fiscal year 2015 through fiscal year
2019. However, when we spoke with Court AC they reported that
they are currently offering payment plans to defendants.

Utah does not have statutory guidelines for payment plans. Some
neighboring states have payment plans mentioned in their state codes
as an option for indigent defendants.
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e In Arizona, the court, a probation officer, or a staff member
may grant permission for payment to be made in specitied
installments within a specified period.

e In New Mexico, a defendant may be allowed to pay fines, fees,
or costs in installments under the discretion of the court.

e In Colorado, a defendant would be directed to work with a
collections investigator if they were unable to pay the fines,
tees, and restitution on the day they were ordered. This
investigator would review the defendant’s financial
information, set up the shortest possible time frame for
payment, and manage the tracking of such accounts.

The fine schedule states that payment plans should be considered
when evaluating a defendant’s ability to pay in the decision of
imposing a fine. However, courts are not statutorily required to offer
payment plans. Courts we spoke with expressed that payment plans
facilitate keeping track of defendants, which helps the court with
collections. When defendants have a due date months or years after
sentencing with no payment plan and fail to pay, courts may not have
updated contact information. Overall, court collection potential may
be less without payment plans, impacting the general fund. To align
with the Uniform Fine Schedule and assist with collections, we
recommend that the Judicial Council track utilization of payment
plans for defendants to assess whether individual courts make payment
plans available.

Recommendations

1. We recommend that the Judicial Council develop and
implement uniform processes for determining indigency.

2. We recommend that the Judicial Council adopt uniform
standards for community service and other credits and monitor
courts to ensure adherence to these standards.

3. We recommend the Judicial Council track the utilization of
payment plans for defendants.
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Chapter IV
Judicial Practices Contributed to the
Decline in Court Security Surcharge
Collections, Leading to a $10 Increase

The court security surcharge is a statutorily required fee that funds
security for district, juvenile, and justice courts. The courts have not
consistently assessed this required fee, leading to a decline in revenue
tor security and prompting a surcharge increase in the 2020
Legislative General Session.

Before a change in statute that took effect on July 1, 2020, court
security surcharges were $43 for district and juvenile courts and $50
for justice courts. Unlike the 90 percent and 35 percent criminal
surcharges, the court security surcharge is a statutorily required flat fee
that is not dependent on the base fine amount. It is assessed for each
violation, meaning that a defendant may have to pay more than one
court security surcharge. For example, prior to July 1, 2020, a
defendant convicted in district court for possession of a controlled
substance and use or possession of drug paraphernalia should have
been required to pay a total court security surcharge of $86 ($43 for
each violation).

Although statute requires the court security surcharge to be
assessed on all criminal convictions with few exceptions, we found that
some judges do not order defendants to pay it when other fines and
surcharges are not ordered. This practice contributed to a recent
decline in collections of the court security surcharge. To address this
decline, during the 2020 Legislative General Session, the Legislature
passed House Bill (H.B.) 485, Amendments Related to Surcharge
Fees. This bill increased the court security surcharge by $10. As of July
1, 2020, the court security surcharge is $53 in district and juvenile
courts and $60 in justice courts. We recommend that the Judicial
Council monitor judges’ compliance with ordering the court security
surcharge
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Despite Statutory Requirement, Practices for
Ordering Court Security Surcharge Vary

We found that some judges did not order the statutorily required
court security surcharge when other fines and surcharges were not
ordered. The recommended fine amount on the Uniform Fine
Schedule includes the fine, criminal surcharge, and court security
surcharge. Typically, judges do not separately order the court security
surcharge. Instead, they order defendants to pay a total amount and
then the courts’ case management system, CORIS, automatically
divides the total fine into its components (fine, criminal surcharge, and
court security surcharge).

Utah Code 78A-7-122 requires justice courts to impose the court
security surcharge “...on all convictions for offenses listed in the
uniform bail schedule adopted by the Judicial Council and moving
traffic violations.” In district courts, the court security surcharge is
statutorily required to be assessed on all criminal judgments except for
non-moving traffic violations and community service. Despite this
requirement, we found some judges do not order the court security
surcharge.

Conversations with court personnel and analysis of sentencing data
identified a key difference regarding practices for ordering the court
security surcharge.

Some courts reported all judges correctly ordered the court
security surcharge even if they did not order any other fines. For
example, on a violation with a recommended total fine of $680 that
included the criminal surcharge and court security surcharge, some
judges ordered a total amount due of only $43.

Other courts reported judges did not order the court security
surcharge when other fines were not ordered, meaning the total
amount due for the defendant was $0.
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Our analysis of sentencing data and review of individual cases
supported what the courts described. We found some judges
suspended all fines except the court security surcharge. Sentencing
data and individual cases also showed that often district court judges
did not order the statutorily required court security surcharge when
other fines and surcharges were not ordered. Figure 4.1 shows a

summary of our review of court security surcharges for fiscal years
2014 through 2019.
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Sentencing and case
reviews show some
judges suspended all
fines except the court
security surcharge, but
often district court
judges did not order
the court security
surcharge.

Figure 4.1 Sample of Sentencing Data for Fiscal Years 2014
through 2019 Showed Court Security Surcharge Was Not
Ordered for 53 Percent of Criminal Judgments in Fiscal Year
2019. In these judgments, no fines or surcharges were ordered.
One district court failed to order the court security surcharge for 92
percent of violations in fiscal year 2019.

Source — Auditor analysis of sentencing data provided by the AOC

As shown 1n Figure 4.1, more than 4,000 violations for each year of
sentencing data we reviewed had no court security surcharge ordered;
the number of these cases increased from fiscal year 2014 to 2019.
This trend indicates judges have been complying with the statutory
requirement to order the court security surcharge less often than in the
past. The impact of cases with a total amount due of $0 is also
addressed in Chapter V.
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Impact to Court Security Funding from Decreased
Collections Led to Recent $10 Increase

The Legislature passed H.B. 485, Amendments Related to
Surcharge Fees during the 2020 Legislative General Session, which
included a $10 increase to court security surcharges. Recent declines in
tunding available for court security helped prompt the increases from
$43 to $53 in district and juvenile courts and the corresponding
increase from $50 to $60 in justice courts.

o All $53 of the current court security surcharge for a conviction
in district or juvenile court goes to the restricted Court Security
Account.

e In justice courts, $34.40 of the $60 current court security
surcharge goes to the Court Security Account.

The Court Security Account is the main source of state funding for
court security operations. The account supplements county sheriff
resources for security purposes.

Payments from the Court Security Account totaled $8.4 million in
tiscal year 2017. However, in fiscal year 2018, the total dropped to
$7.5 million. As a result, in fiscal years 2019 and 2020, the Legislature
appropriated $500,000 of state general funds to supplement court
security funding. Even with this supplement, 2019 totals were lower
than in 2017. During the 2020 Legislative General Session, H.B. 485
increased the court security surcharge by $10 to address the need for
additional court security funding and ensure the surcharge serves as a
user fee. This increase took effect July 1, 2020, but it is unclear if the
increase will adequately address the need for court security funding
because some judges do not order the surcharge as required by statute.

In Chapter II, we recommend the Judicial Council monitor judges’
compliance with statutory requirements and track sentencing data. We
believe these steps will improve compliance with the court security
surcharge as well. To ensure the court security surcharge operates as a
user fee consistent with the Legislature’s intent, we recommend the
Judicial Council monitor judges’ compliance with ordering the court
security surcharge as required by statute.
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Recommendation

1. We recommend that the Judicial Council monitor judges’
compliance with ordering the court security surcharge as
required by statute.
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Chapter V
JRI Legislation Is One of Several Factors
Influencing the Fluctuation of Court Fines
and Surcharges

During the 2015 Legislative General Session, the Legislature
passed House Bill (H.B.) 348, Criminal Justice Programs and
Amendments. This bill was based on the proposals from the Justice
Reinvestment Initiative (JRI), which was created by the Commission
on Criminal and Juvenile Justice to “...identity the factors underlying
the increase in Utah’s rising prison population.” This legislation
reduced penalties on drug violations for first-time offenders. Our
office has completed a full audit of JRI to determine whether Utah is
meeting the objectives of reducing the penalties for low-level drug
offenses and providing more treatment. The audit found that Utah has
succeeded in reducing the state’s inmate population but has not fully
implemented the remaining goals of JRI. The JRI audit is available on
our website at olag.utah.gov.

We were asked to evaluate the impact of JRI on fines and
surcharges and found the impact was difficult to determine due to
other contributing factors. First, the legislation reduced severity of
both drug offenses and traffic violations, but the recommended fine
amounts listed in the Uniform Fine Schedule stayed the same. We
then compared actual fines for drug violations ordered prior to the
passage of H.B. 348 to fines ordered after the legislation took eftect
and found a decrease. This decrease is part of a longer-term trend that
cannot be attributed directly to JRI. For example, courts experienced
turnover with judges during the same time, leading to different
sentencing practices, such as ordering community service more
trequently. Because we could not identify a direct causal link between
the decline in fines and JRI, we do not recommend action by the
Judicial Council, but include this chapter to answer questions posed by
policy makers.
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JRI Lowered Severity Level of Violations, but
Recommended Fine Amounts Did Not Change

We compared the Uniform Fine Schedule prior to the passage of
H.B. 348 (the JRI bill, which passed during the 2015 General Session
of the Legislature) and after the bill’s effective date. We found that
while the bill lowered severity levels for drug violations and traffic
violations, the recommended fine amounts did not change. Our review
tound that, as intended, the number of felonies for possession of a
controlled substance decreased while Class A misdemeanors increased.

JRI Legislation Reduced Severity of
Drug Violations and Traffic Violations

H.B. 348 reduced the severity of drug violations for first-time
offenders effective October 1, 2015. Some offenses were reduced from
third degree felonies to Class A misdemeanors, while others were
lowered from Class A misdemeanors to Class B misdemeanors. Figure
5.1 shows the impact of this change on drug violations.

Figure 5.1 Data Shows a Decrease in the Number of Third-
Degree Felonies for Possession Violations with a
Corresponding Increase in Class A Misdemeanors. The shift
began immediately after the passage of H.B. 348 during the 2015
Legislative General Session, although this portion of the bill did not
formally take effect until October 1, 2015.
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As shown in Figure 5.1, the shift to a higher number of cases classified
as misdemeanors shows that H.B. 348’s changes to severity levels had
an immediate effect. The number of third-degree felony cases dropped
from 236 in February 2015 to 75 in November 2015.

In addition to severity level changes for drug violations, JRI
reduced many criminal traffic violations from Class C misdemeanors
to infractions. This change was intended to “...focus jail resources on
higher-level offenders and relieve undue burdens on localities” and was
also expected to reduce justice court criminal caseloads. Because
sentencing for infractions cannot include jail or prison time, the right
to counsel does not apply, simplifying the process to resolve these
traffic cases.

Uniform Fine Schedule Did Not Lower Recommended
Fine Amounts for Violations Included in JRI

We compared the Uniform Fine Schedule prior to and after the
effective date for H.B. 348 to determine if recommended fines
changed for drug and tratfic violations due to the bill and found that
the recommended fine amounts stayed the same. Prior to the passage
of the bill, drug violations affected by H.B. 348 were listed with a
default severity of a Class B misdemeanor in the Uniform Fine
Schedule, which did not change. For example, violations of Utah Code
58-37-8(2)(A)(I): Possession of a Controlled Substance was listed in
both the 2014 and 2015 Uniform Fine Schedule as a Class B
misdemeanor with a recommended fine of $680. Statute specifies the
severity of a possession violation based on the type and amount of
controlled substance used. For first-time offenders,

e 100 pounds or more of marijuana results in a second-degree

telony.

e Schedule I or IT substances such as heroin, cocaine, and
oxycodone result in a Class A misdemeanor.

e All other controlled substances, including marijuana, result in a
Class B misdemeanor.

Possession offenses are listed as enhanceable in the Uniform Fine
Schedule, meaning the punishment for subsequent convictions of the
same violation could be more severe. For example, a third conviction
for possession of marijuana is a Class A misdemeanor instead of a
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Class B misdemeanor. The Uniform Fine Schedule listed the lowest
severity level possible as the default in both 2014 and 2015 and did
not specify a reccommended fine amount when the violation was
enhanced to a higher severity. Thus, no change to the Uniform Fine
Schedule for drug violations was directly caused by H.B. 348; as a
result, we could not determine if the bill had an effect on fines and
surcharges for these violations.

Only 3 of 262 traffic violations included in the bill had reduced
fine amounts after implementation. All three are violations regarding
insurance and registration. Statute sets a minimum fine for each of
these violations, and while H.B. 348 reduced severity from a Class B
misdemeanor to a Class C misdemeanor, the bill did not change the
statutory minimum fine. Reduced amounts in the Uniform Fine
Schedule for the two insurance violations and one registration
violation were not a result of H.B. 348.

The intent of severity level changes to traftic violations was to
remove the possibility of incarceration, not to reduce fines. Changes to
traffic violations due to JRI did not contribute to lower collections of
fines and surcharges. Reasons for reduced fines and surcharges for
traffic violations will be addressed in a separate report.

Decreased Fines After JRI
Passed Are Part of a Broader Trend

We analyzed the fines and surcharges ordered for possession of a
controlled substance violations to understand the impact of H.B. 384.
A downward trend from fiscal year 2014 to 2019 resulted in a 44
percent decrease in the average amount ordered. However, not all of
this decrease can be attributed to the statutory changes that took effect
in fiscal year 2016. The percentage of cases with no fine ordered began
increasing in fiscal year 2017 and is not a direct result of H.B. 384.
We found that cases with no fine were attributable to judicial practices
as described in Chapter II. Additionally, court personnel reported
mixed impacts from JRI. Court personnel also reported that turnover
among judges contributed to the decrease, as new judges did not
typically order fines as frequently as judges they replaced.

A Performance Audit of Court Fines and Surcharges (October 2020)



Average Fines Sentenced for Drug Violations
Decreased 44 Percent from Fiscal Years 2014 to 2019

The average amount of fines ordered for possession of a controlled
substance decreased from $398 in fiscal year 2014 to $224 in fiscal
year 2019. While the average fine ordered for drug violations has
decreased since JRI took effect, this downward trend began one year
before and continued through fiscal year 2019, suggesting the
legislation enacting JRI was not the sole cause of the decline. Figure
5.2 shows the average fine ordered after suspensions for possession of
a controlled substance.

000073

The decrease in
average fines ordered
began one year before
JRI took effect and
continued through
fiscal year 2019.

Figure 5.2 Decrease in Average Fines Driven by Cases with No
Fine Ordered. The average fine for possession of a controlled
substance decreased 14.2 percent in the first quarter after H.B. 384
passed but rose again in the first quarter after JRI took effect.

As shown 1n Figure 5.2, one of the largest percentage changes in the
average total fine (blue line) occurred between the third and fourth
quarters of fiscal year 2015. H.B. 348 passed during the third quarter
of fiscal year 2015, but the portions of the bill related to drug
violations did not take effect until the beginning of the second quarter
in fiscal year 2016. The average fine shown in Figure 5.2 then rose
until the percentage of cases with no fine ordered began increasing.
While it appears JRI legislation may have played a role in reuducing

Office of the Utah Legislative Auditor General

One of the largest
percentage changes
from quarter to quarter
in average fines
occurred prior to the
effective date of H.B.
348.
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Court personnel
reported that turnover
among judges during
recent years was a
contributing factor to
decreased fines.
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tines ordered, it does not explain the longer-term trend or why the
percentage of cases with no fines began increasing more than a year
after implementation.

District and Justice Court Personnel Suggest Other Causes
Contributed to Decline and Impact of JRI Is Unclear

We spoke with court personnel in six districts and six justice courts
in both rural and urban areas about the causes of the decline in fines
and surcharges. Five justice courts reported no change from JRI
overall, while the sixth stated JRI may have potentially led to fewer
drug cases. Responses from district courts regarding JRI’s impact
varied as listed below:

e In one district, court personnel reported that with the focus on
rehabilitation due to JRI, judges do not want to “pile on” and
tocus only on restitution.

e Court personnel in another district reported that fines are no
longer a condition of probation with the new focus on
treatment and community service.

e Another district court reported that JRI immediately reduced
the amount of fines ordered.

e One district reported that Adult Probation and Parole no
longer recommends fines and attributed this to JRI.

e Two district courts reported no noticeable change that could be
directly attributed to JRI.

Court personnel in two courts reported that turnover among
judges during recent years was a contributing factor to decreased fines
and surcharges. New judges in these districts reportedly ordered lower
tines than prior judges. One district reported that for one of their
court locations, six judges have joined the bench since 2015, and none
of these new judges ordered fines. One of the seven judges at this
location ordered only the court security surcharge. As discussed in
Chapter 11, differences among judges contribute to inconsistencies,
and we also found issues with the court security surcharge as

addressed in Chapter IV.

While community service is still ordered in only a small number of
cases, these orders increased starting in 2016. H.B. 348 did not

A Performance Audit of Court Fines and Surcharges (October 2020)



address community service, thus the increase in community service
hours ordered is not a direct result of JRI. As discussed in Chapter III,
credits can be given toward a fine when a defendant opts to do
community service hours in lieu of some or all of the fine amount.
This type of community service does not affect what is ordered by the
judge, since it is an option for defendants after the judge imposes a
sentence.

JRI contributed to the shift towards focusing on treatment and
rehabilitation, but the legislation enacting JRI was not the sole driver
of this shift. Our review focused on changes directly attributable to
H.B. 348, and we did not identify a measurable change in fines and
surcharges resulting from the bill. Our recommendations to address
other causes of the decline are found in Chapters II, III, and IV. We
do not recommend any action by the Judicial Council specific to JRI.

Office of the Utah Legislative Auditor General
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Our review focused on
changes directly
attributable to H.B.
348. We did not
identify a measurable
change in fines and
surcharges resulting
from the bill.
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Examples of Incomplete
Indigency Forms
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Example 1

FILED
§7 AUG 05 2014

4TH DISTRICT
STATE OF UTAH
UTAH COUNTY

Defendant’s Name

Defendant’s Street Address

City, State and Zip
14

* “
i
Telephone

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH CQUNTY, STATE OF UTAH

STATE OF UTAH, AFFIDAVIT OF INDIGENCY
Plaintiff,

=

Defendant Judge -i

Defendant provides the following information required by Utah Code Section 77-32-202.

DEFENDANT’S FINANCIAL INFORMATION

Fill oul the following table campletely :
Defendant’s Employer’s Name and Salary Weekly ( )}/ Bi-Weekly ( )
Address:

Social Security Number: q
Spouse’s Empioyer’s Name and Salary Weekly ( )/ Bi-weekly ( )

Address:

O CED

Yearly
Income:

Social Security Number:

Office of the Utah Legislative Auditor General
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LIST OF DEFENDANT’S DEBTS:
To whom owed: Amount: To whom owed: Amount:
LIST OF DEFENDANT'S MONTHLY EXPENSES:
Expense Amount Expense Amount OCther Amount
(please list)
Food Gas
Clothing Water
Transportation Sewer
Rent Car Payments
Electricity Medical Payments
House Mortgage
LIST OF DEFENDANT’S DEPENDANTS:
Name Age | Relationship Name Age Relationship
— ICHEEN

Alimony Received

Child Support Received

payments; gifts or inheritance,

Income in the past 12 months from any other non-government source
including business; professional or other self-employment; rent
payments, interest of dividends; pensions; annuities, or life insurance

000080

A Performance Audit of Court Fines and Surcharges (October 2020)



000081

Income from governmen! financial support including Social Security
benefits; AFDC; worker's compensation; veteran’s non-educational
benefits; housing; food; or other living allowances paid fo members of
the military; clergy; and others

TOTAL HOUSEHOLD INCOME

If Defendant is currently not employed:

Date and state of last employment Salary/wages per month when last employed

OTHER ASSETS;
Amounts in cash of any bank account, ineluding savings and checking

Amounts owing to Defendant including accounts recefvable

List of home, land or other real property and vehicles or other personal property owned in whole
or in part by Defendant, its location and it approximate value. Include any real or personal
property which Defendant has transferred to a third party since the date of the offense alleged m

the Information,
Property Location Value
Home
Car(s}
STATE OF UTAE )
Jss
COUNTY OF UTAH )

Being sworn, I state that I,_W , am the defendant, that 1 have
read this affidavit and the sta o the best of my knowledge; and

that due to my poverty, ] am unable to bear the expenses of hiring an atlorney to defend myself in

this proceeding,

Signaiure of Defenddnt

Office of the Utah Legislative Auditor General -49 -



Datedthis 5 dayof /Jh/; 2014

ORDER ON AFFIDAVIT OF INDIGENCY
(to be filled out by the Judge)

The court hereby incorporates the facts set ouf in the defendant’s Affidavit of Indigency,
with any modifications indicated verbally on the court record or written below, and finds as

The defendant is indigent.

The defendant is not indigent.

1T IS HEREBY ORDERED:

Under Utah Code 77-32-202, the Provo City Public Defender’s Office is
appointed to represent the defendant in this matter.

Under Utah Code 77-32-202©, the defendant has a continuing duty to inform
the court of any material changes or change in circumstances that may affect

his/her eligibility for appointed defense counsel.

Notice: Under Utah Code 77-32a-1 et seq., the defendant may be required to pay
for part or all of the attorney s fees and other costs incurred at the City’s

" expense.
1

Under Utak Code 77-32-202, the defendant is not entitled to appointed defense
counsel in this matter. ,

BY THE COURT

000082

? The option marked on this form indicates the defendant was not appointed defense counsel. However,
we reviewed additional documents from this case and found a public defender was actually appointed on this

date.
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Example 2

AFFIDAVIT OF INDIGENCY

000083

Phone number (W & H)

Date of Birth

Sex

Male

Age

(G}

SZA&{,

‘ ZiiCode

Please circle One

EMPLOYMENT
Employer L Phone number
Address (‘ Suite Ciry Zip Code
Length ofti\wvith present employer Jab Title/description
Monthly Income or Weekly income or Hourly income
3 b 5
Spouse’s Employer
Spause’s Monthly Income ar Weekly income or Hourly income
5 N b h
QTHER INCOME
Source C Amount Source Amount
) ¥ )
[4
¥ 3
ASSETS
Please cirele One Monthly Payment Equity

Home Apartment Buy Rent b b
Vehicles): //' Make Modzl Year

£2 k

Preseni Value(s}

Amount(s) Owed

Lien Holder (s)

#1

#1

Tt

QOther Assets

Office of the Utah Legislative Auditor General
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CASH
Source [ Amount Sourcs Amount
\; b ' 1 Iy
[ 3 13

DEBTS AND OTHER OBLIGATIONS
Debt S~ Amount Debt Amount

} $ 3
/ : :
\ s 5

\

ATTORNEY FEES

List anyone assisting you with atiorney fees: —(
DEPENDENTS

Name \ Relationship Age | Name Relationship Age

A\
STATE OF UTAH )
Jss.

COUNTY OF CACHE )

Being sworn, [ state that 1, am the Defendant, that [ have read this Affidavit and the
Statements in it are true and ; that due to my poverty | am unable to bear the expense of hiring
an attorney 10 defend myself in this proceeding, T further undels nd that the information in this afﬁdawt wil be d1sclosed to the

Court.

(Signature of Defendant)
To be filled out by Court : - ] /

2 ; Under Utah Code Title 77, Chapter 32, -— IS appointed to represent -

Defendant in the above referenced case,

referenced case,

'DATED 2’ 13[ (8
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Example 3

AFFIDAVIT OF INDIGENCY

COURT CASE NO. !

L

DIST ATTY NO.
DATE OF BIRTH AGE SEX
Fo. OF
DEPENDENTS

/

EMPLOYMENT
EMPLOYER DATE OF
LAST EMPLOYMENT
ADDRESS PHONE

HOW.LONG WITH PRESENT EMPLOYER . |

[l
( ] WHAT 15 YOUR JOB /

MONTHLY INCOME

ALY INCORME

SPOUSE'S EMPLOYER

/

L7

SPOUSE'S MONTHLY INCOME /

F ]

\\nﬂoum\r INCOME
)

OTHER INCOME

\J '

SOURCE _J AMOUNT L SQURCE I AMOLINT
. ﬁ/ . ‘ s
ASSETS
{PLEASE CIACLE} MONTHLY PAYMENT EOUITY
Home Apanment Buy Reen
AUTOMOBILE MAKE /‘/‘ MODEL YEAR
—
FRESENT VALUE AMOUNT OWED LIENHCLDER
OTHER ASSETS
CASH
SOURCE ] AMOUNT SOURCE E
s s
L

(77

-

Office of the Utah Legislative Auditor General
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DEBTS AND OTHER INVOLUNTARY OBLIGATIONS

f— DEBT [ AMOUNT l DEBT ! AMOUNT

| s 5

|

[ WILL ANYONE ASSIST YOU IN PAYING ATTORNEY FEES? J e

STATE OF UTAH )
) ss

COUNTY OF SALT LAKE
Being sworn, | stale that |, . am the Defendant; that | have read this Affidavit
and the statements in it are frde and correct 1o the best of my knowledge; and thatl due to my poverly | am unable 1o
bear the expense of hiring an attorney to defend myself in this proceeding. | further understand that the
information contained in this affidavit will be disclosed 1o the Courl.

Subscribed and sworn before me on

NOTARY PUBLIC
My Commission Expires:

IT IS HEREBY ORDERED:

gé\, Under Utah Code Titlle 77, Chapter 32, the Legal Defender's Association /S appointed to represent
Delendant in the above referenced case

Under Utah Code Title 77, Chapter 32, Defendant /S NOT entitled to appointed defense counsel in

the above referenced case.

DATED_ W ] 2\

—— — £
DISTRICT COURT JUDGE ...

By 4 -
STAMP USED AT DIRECTION OF JU§
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Agency Response
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Adminigtrative Office of the Courts

Chief Justice Matthew B. Durrant Hon. Mary T. Noonan
Utah Supreme Court State Court Administrator

Chair, Utah Judicial Council Catherine J. Dupont

Deputy Court Administrator

HON. MARY T. NOONAN, State Court Administrator
Administrative Office of the Courts

450 South State Street

Salt Lake City, Utah 84114

Phone: (801) 578-3800

mnoonan@utcourts.gov

October 5, 2020

MR. KADE R. MINCHEY, Auditor General
315 House Building
P.O. Box 145315
Salt Lake City, Utah 84114-5315
Via email to:
Kade Minchey (kminchey@Ie.utah.gov)
Brian Dean (bdean@le.utah.gov)
Sarah Flanigan (sflanigan@le.utah.gov)

Re: Response to final exposure draft of “A Performance Audit of Courts Fines and Surcharges” (report no. 2020-10,
dated September 28, 2020)

Dear Mr. Minchey,

Thank you for the opportunity to respond to the final exposure draft of “A Performance Audit of Courts Fines and

Surcharges” (report no. 2020-10, dated September 28, 2020). We appreciated our interactions with your team as

this audit was conducted. As has always been our experience, your office was professionally focused on preparing
a high-quality report that succinctly identifies issues and recommendations for action.

In FY2020, the district courts of the state handled over 41,000 criminal cases and over 15,000 traffic cases. In that
same time, the justice courts handled over 63,000 criminal cases, as well as over 300,000 traffic cases. As a starting
proposition, we want to assure the legislature that as a judge grapples with the appropriate sentence in each case,
they do so with a desire to pronounce a just sentence, taking into account the requirements of the law, the unique
circumstances of the individual, and the facts of the case. We are proud of the work of the judiciary and of our
efforts to collectively provide a fair system.

As with all systems that attend to such a high volume of work, there are areas in need of improvement. We find
significant value in the audit report as it clearly identifies some of those areas. The issues and recommendations in
the report are well-presented and understandable. Please know that the report and recommendations will be
presented to the Judicial Council at the first available opportunity on October 26, 2020. We fully anticipate further

The mission of the Utah judiciary is to provide an open, fair,
efficient, and independent system for the advancement of justice under the law.

450 South State Street / P.O. Box 140241 / Salt Lake City, Utah 84114-0241 / 801-578-3800/ Fax: 801-578-3843
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careful consideration will result in an action plan designed to expeditiously address the recommendations. The
Administrative Office of the Courts will work at the direction of the Judicial Council to implement necessary
changes.

Best,

Judge Mary T. Noonan
State Court Administrator
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L _Office of the Legislative Auditor General

315 HOUSE BUILDING -+ PO BOX 145315 - SALT LAKE CITY, UT 84114-5315
(801) 538-1033 - FAX (801) 538-1063

Audit Subcommittee of the Legislative Management Committee
President J. Stuart Adams, Co—Chair * Speaker Brad R. Wilson, Co—Chair
KADE R. MINCHEY, CIA, CFE Senator Karen Mayne * Senator Evan J. Vickers * Representative Brian S. King * Representative Francis D. Gibson

AUDITOR GENERAL

October 13, 2020
TO: THE UTAH STATE LEGISLATURE

Transmitted herewith is our report, A Performance Audit of the Justice
Reinvestment Initiative (Report #2020-08). An audit summary is found at the
front of the report. The objectives and scope of the audit are explained in the
Introduction.

We will be happy to meet with appropriate legislative committees, individual
legislators, and other state officials to discuss any item contained in the report in
order to facilitate the implementation of the recommendations.

Sincerely,

o oty

Kade R. Minchey, CIA, CFE
Auditor General
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The Justice

PERFORMANCE

AUDIT

» AUDIT REQUEST

The Legislative Audit
Subcommittee requested
that we evaluate the

effects of Utah's Justice
Reinvestment Initiative (JRI)
on the distribution of prison
and jail inmates statewide. To
this end, we were asked to
gather and report five years of
county inmate statistics. We
were also asked to evalute
the extent to which each of
the features of JRI had been
implemented.

p BACKGROUND

The goal of JRI was to lower
the cost of the state's prison
system by moving low-level,
non-violent offenders out of
prison and into community
supervision. A portion of the
savings from lower prison
costs were to be reinvested
in drug treatment and
mental health services. It
included the following policy
recommendations:

focus prison beds on
serious and violent
offenders,

ensure oversight and
accountability.

support local corrections
systems,

improve and expand
reentry and treatment
services, and

strengthen probation and
parole supervision,

Reinvestment Initiative

KEY
FINDINGS

The Justice Reinvestment Initiative
Has Not Been Fully Implemented

JRI Policy Recommendations Status

¢ Focus Prison Beds on Serious and Violent Offenders Completed

¢ Ensure Oversight and Accountability Not Implemented

¢ Support Local Corrections System Not Implemented

¢ Improve and Expand Reentry/Treatment Services Partly Implemented

¢ Strengthen Probation and Parole Supervision Partly Implemented

RECOMMENDATIONS

To Improve Accountability the Legislature should:

{ Consider creating a criminal justice information governing body
to guide the creation of an integrated criminal justice information
system.

d Require the DSAMH and CCJJ to collect the data needed to track
recidivism rates.

To Support Local Corrections Systems the Legislature
should:

d Consider creating local criminal justice coordinating councils.

To Improve the Quality of Offender Treatment Services and
Community Supervision:

« DSAMH should help treatment providers improve their quality of
treatment and performance outcomes.

J AP&P can enhance the use of evidence-based practices.

Summary continues on back >>
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Utah Has Achieved Its Goal to Reduce the
Prison Population (see Chapter 1)

One goal of JRI was to reduce the prison population by
focusing prison beds on serious and violent offenders. The

figure below shows this goal has been achieved.

Prison Numbers are Down, While
Community Supervision Numbers are Up

Utah Has Not Achieved Its Goal to Reduce
Recidivism (See Chapter 1)

A major group targeted by Utah’s JRI reforms was
low-level, non-violent drug offenders. Since JRI took effect,

recidivism rates for this group has increased.

Recidivism Rates have Increased
Among Low-Level Drug Offenders

AUDIT SUMMARY ..

The Criminal Justice System Lacks the
Accountability Called for by JRI (See Chapter
1II)

JRI was expected to produce a data-driven, results-
oriented criminal justice system and this has not been
achieved. Utah still lacks the performance data for individual

offender treatment programs required by the JRI legislation.

Stronger Local Oversight is Needed (See
Chapter 1V)

Each region of Utah faces a unique set of challenges as
they try to address crime in their communities. What works
for one county in addressing criminal justice issues, may not
be effective for another county. By creating local Criminal
Justice Coordinating Councils, Utah can provide the help

local officials need to address local criminal justice needs.

Offender Treatment Availability and Quality
Fall Short of JRI Goal (See Chapter V)

Offender treatment services are not always available
when needed. However, demand for treatment services is
difficult to identify because all offenders needing treatment
are not tracked. In addition, the effectiveness of current

treatment is not monitored.

JRI Success Could Improve with Better
Offender Supervision (See Chapter VI)

With greater numbers of offenders in community
supervision, the increased workload for AP&P agents could
be impacting the success of JRI’s goal to reduce recidivism.
Additionally, a lack of pre-trial and probation services also

hinders successful implementation of JRI reforms.
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Chapter |
Introduction

In 2014, the State of Utah launched a major criminal justice
reform effort called the Justice Reinvestment Initiative (JRI). The
initiative aimed to lower the cost of the state correctional system by
moving low-level, non-violent oftenders out of prison and into
community supervision. A portion of the reduced prison costs was to
be reinvested in programs and treatments proven to help offenders
avoid new crimes. In 2019, the Office of the Legislative Auditor
General was asked to evaluate the impact of JRI on Utah’s county jails
specifically, and on the criminal justice system in general. This report
summarizes the results of that review.

The Legislature
requested an
evaluation of the

Another goal of this audit was to provide a comprehensive set of Justice Reinvestment
data elements to enable a reader to query, search, and manipulate the lc)nr:tﬁtt;\ﬁsaggr:wt?n ;r}npact
data to further explore, question, and illuminate critical and necessary justice system,
criminal justice questions. This audit was only able to partially achieve specifically, on the
that objective. As will be described in Chapter III, Utah has a serious ?huemst'zztreog r?;]c::(;izjs n
and concerning gap in criminal justice data and coordination that county jails.

prevented the full achievement of our audit objectives. This audit and
a companion report, A Performance Audit of Information Shaving within
Utal's Criminal Justice System., identify steps to establish Utah as a
leader in criminal justice and transfer Utah’s system into the data-
driven, results-oriented system initially conceived in JRI.

To provide the reader with as much data as possible to support the
conclusions and findings of the report to the best extent possible, we
built a criminal justice information dashboard that can be viewed here. For our criminal justice

dashboard click

The data on that dashboard and in this report was gathered from
multiple agencies, including the Administrative Oftice of the Courts,
the Commission on Criminal and Juvenile Justice, the Department of
Corrections and county sherift offices. To provide the most accurate
results possible and to present data within an acceptable level of audit
risk, the audit team compared data provided by one agency to that
provided by another for the same offender. When data problems were
uncovered, adjustments and corrections to the data were made when
possible. Agency data deemed unreliable was not used. However,
because in some instances the data we obtained had not before been
connected and holistically analyzed, we understand and expect that

Office of the Utah Legislative Auditor General -1-
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Reducing costs of the
state prison and
recidivism rates were
goals that motivated
reform of the criminal
justice system through
the Justice
Reinvestment
Initiative.
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turther analysis will produce additional insights and questions that the
audit team did not have time to consider. The objective of this report
is to provide information that can be used as a starting point for a
broad discussion of the success of the criminal justice system in
achieving the goals of JRI. To that end we hope the data provided in
this report will be considered a starting point for further and more in-

depth analysis.

JRI's Goal Was to Reduce Recidivism
While Controlling Prison Costs

In 2014, when the state’s correctional system was experiencing
large year-to-year cost increases, Utah’s Governor focused executive
branch resources toward finding a new approach to criminal justice.
After months of research and study, Utah’s Commission on Criminal
and Juvenile Justice (CCJJ) presented its Justice Reinvestment Report in
November 2014." The main goals presented in the report included
reducing prison costs and focusing on actions that would reduce
recidivism. During the ensuing 2015 Legislative General Session, the
Legislature adopted House Bill (H.B.) 348 that put most of the
proposed reforms into eftect.

Growing Prison Costs and High
Recidivism Rates Led to Call for Reform

JRI was introduced at a time when policy makers were concerned
by the growing cost of the state prison system. Lawmakers had been
told that during the 10 years leading up to 2014, when JRI was
introduced, the state’s prison population had grown by 18 percent or
six times the national average. If that trend continued, the state would
need to house an additional 2,700 inmates by the year 2034 with an
added cost of $542 million. It should be noted that Chapter II of this
report shows that the prison population has decreased since 2014.

Policymakers were also concerned that Utah taxpayers were
receiving little benefit from their investment in the state’s correctional
system. CCJ] reported that 46 percent of state inmates returned to

! CCJJ Justice Reinvestment Report: November 2014 The report says that
reducing recidivism is a goal but targeting low-level drug offenders is a major
objective of the report.
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prison within three years of release and concluded that some oftenders
were caught in a “revolving door” in and out of the system.

These conditions led Governor Herbert to recommend that Utah
take a new approach to criminal justice, one that focused less on
incarceration and more on addressing offenders’ underlying criminal
behavior. During his 2014 State of the State Address, Governor
Herbert said:

There has been a great deal of discussion about
relocating the state prison. This is a discussion worth
having, but it must be done in the larger context of
reforming our criminal justice system as a whole.

I have asked for a full review of our current system to
develop a plan to reduce recidivism, maximize offenders’
success in becoming law-abiding citizens, and provide
judges with the tools they need to accomplish these
goals. The prison gates through which people re-enter
society must be a permanent exit, and not just a
revolving door.

In response to the Governor’s call for reform, CCJJ was asked to
“develop a package of data-driven policy recommendations that will
reduce recidivism and safely control the growth in the state prison
population.”

Chapter II provides evidence that recidivism has increased since
JRI took effect, suggesting the revolving door to the criminal justice
system has become worse since the 2015 passage of JRI legislation.
Chapter IIT raises concern that the promised data-driven criminal
justice system was never achieved. Utah policy makers still do not
know what programs and services are the most effective at reducing
recidivism.

CCJJ Issued Utah’s Reform Plan in November 2014

Shortly before the 2015 Legislative General Session, CCJJ
introduced a package of policy reforms aimed at reducing recidivism,
controlling prison costs, and holding oftenders accountable. The
proposed reforms were the result of a collaborative eftort involving all
stakeholders in Utah’s criminal justice system. The plan included the
tollowing policy recommendations:
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Policy makers were
concerned that Utah
taxpayers were not
receiving adequate
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enacted to reform
Utah’s criminal justice
system.
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e Focus prison beds on serious and violent offenders
e Strengthen probation and parole supervision

e Improve and expand reentry and treatment services
e Support local corrections systems

e Ensure oversight and accountability

Chapter II described the current progress made towards completing
steps with greater detail provided in Appendix A.

JRI Legislation Passed in 2015 Legislative Session

During its 2015 Legislative General Session, the Legislature
approved House Bill (H.B.) 348, “Criminal Justice Programs and
Amendments.” This bill was also known as Utah’s Justice
Reinvestment Initiative (JRI). CCJJ’s analysis of the legislation
included the assumption that the proposed Medicaid expansion would
be used, in part, to fund the treatment of offender populations
targeted by JRI.

JRI in Utah Began with House Bill 348. A main purpose of the
bill was to remove low-level, non-violent offenders from the state
prison and local jails. Statutory changes to penalties associated with
drug-related violations and numerous traftic violations were a major
tocus. For example, the bill changed the penalty for certain drug-
related offenses from a felony to a misdemeanor and eliminated a
prison sentence for other offenses. Many traftic violations were
reduced in severity to class C misdemeanors or infractions. Adult
sentencing and release guidelines were also changed.

Other key areas of the criminal justice system that received
attention in H.B. 348 were community supervision, treatment, county
incentive grants, oversight and accountability, and jail reimbursement.

Other Legislation Addressed Issues Related to JRI. During the
special session in 2015 and in later years, the Legislature approved
additional bills affecting elements of JRI goals, including:

¢ House Concurrent Resolution (H.C.R.) 101, “Concurrent
Resolution Approving Site for New State Correctional
Facilities,” 2015 First Special Session.

e Senate Bill (S.B.) 1003, “Criminal Law Amendments,”
2015 First Special Session.
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e S.B. 187, “Reclassification of Misdemeanors,” 2016
Legislative General Session

e H.B. 3004, “Criminal Justice Reinvestment Amendments,”
2016 Third Special Session.

e H.B. 157, “Justice Reinvestment Amendments,” 2018
Legislative General Session

e H.B. 291, “Sentencing Commission Length of
Supervision,” 2018 Legislative General Session

e H.B. 238, “Crime Enhancement Amendments,” 2020
Legislative General Session

CCJJ Recommended Medicaid Expansion in 2015;
Incremental Changes to Medicaid Came a Few Years Later.
Among other recommendations made in CCJJ’s Justice Reinvestment
Report was the adoption of the Governor’s Healthy Utah Plan, which
was the full expansion of Medicaid in Utah. Medicaid funds were
relied upon in CCJJ’s JRI analysis to provide treatment and services to
the JRI population. While Medicaid expansion was a topic of debate
during the 2015 Legislative General Session, no changes were made to
it at that time. However, legislation passed in subsequent legislative
sessions made changes to Medicaid that have impacted the federal
dollars available to eligible offenders for treatment services. The
following bills and initiatives made changes to the Medicaid program
starting with the 2016 Legislative General Session.

e H.B. 437, “Health Care Revisions,” 2016 Legislative
General Session

e H.B. 472, “Medicaid Expansion Revisions,” 2018
Legislative General Session

e Utah Proposition 3, “Medicaid Expansion Initiative,” 2018

e S.B. 96, “Medicaid Expansion Adjustments,” 2019
Legislative General Session

e H.B. 460, “Medicaid Eligibility Amendments,” 2019
Legislative General Session
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general sessions.




Inadequate data
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analysis of JRI's
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Data Issues and Lack of Implementation
Have Challenged JRI

Evaluating the impact of JRI on Utah’s county jail populations was
another audit objective. As will be discussed in Chapter III, we found
that even though the county sherifts were supportive and willing to
provide information, obtaining the inmate data we needed proved
difficult. The audit team found that inmate records at most county
jails were not in an easily accessed format. Further, inconsistent
reporting practices made it difficult for us to first compile the data and
to then interpret it.

We also examined the progress made in implementing each of five
broad reforms associated with JRI. As will be detailed in Chapter II,
the only feature of JRI that has been implemented was to reduce the
state prison population by prioritizing the use of prison beds for
serious and violent offenders. While JRI has succeeded in reducing
pressure on the state’s prison system, the other goals associated with
the legislation relate to managing low-level, non-violent oftenders in a
community setting. Because these aspects of JRI were not
implemented, the burden has been shifted from the prison system to
other areas of the criminal justice system.

Lack of Data Made it Difficult to
Assess Impact of JRI on County Jails

While JRI has helped reduce Utah’s prison population, county
sheriffs have expressed concern that the reforms have also led to an
increase in their county jail populations. The increase, they said, was
caused by changes to the sentencing guidelines which reduced the
penalties for many non-violent oftenses. For example, before JRI, drug
possession was a felony charge which often led to a prison sentence.
According to some sheriffs, reducing the penalty to a misdemeanor
charge led to more jail sentences for those offenders who previously
would have been sent to prison. In effect, they said, JRI led to a shift
of state inmates to county jails.

To verify the sherifts’ concerns, legislators had previously asked the
county jails to provide them with data on inmate populations and the
type of criminal offenses for each inmate being held. However, when
the county jails were unable to provide that information, legislators
asked the Legislative Auditor General to gather the data as part of an
audit of JRI. In response, the audit team placed special emphasis on
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the effect of JRI on drug possession cases generally, and their impact
on the county jails specifically.

Concerns Exist Over the Lack of
Funding for Treatment Programs

One Legislator expressed concern for the apparent lack of funding
tor treatment programs and observed that JRI had produced a large
reduction in the cost of the state’s prison system, but his committee
had not seen much, if any, increased funding for offender treatment
programs. He asked that the audit team determine whether the savings
from JRI had actually been reinvested.

JRI Lacks Sufficient Data and Implementation

During the initial survey phase of the audit, the audit team found
evidence suggesting that many features of JRI had not been fully
implemented. Although the prison population was down, the Division
of Adult Probation and Parole appeared to struggle with increased
workload. Although additional funding had been provided for
treatment programs, we found evidence that the funding was
insufficient for the need. Finally, the county sheriffs we interviewed
reported that the “revolving door” problem with chronic offenders
being repeatedly arrested had become worse, not better, since JRI
took effect. We prepared an audit plan to address these concerns and
this report describes the evidence confirming these problems.

Audit Scope and Objectives

To address the above concerns, the Auditor General directed his
staff to evaluate the implementation of JRI, the extent to which each
of the features of JRI had been implemented, and its success in
limiting the growth in prison costs and reducing recidivism. Auditors
were also specifically asked to examine the impact of the law on county
jail populations.

Chapter II provides a broad overview of the implementation of
JRI and its effect on the state prison population and on recidivism.
The chapter also describes the impact on county jail populations. Each
remaining chapter describes the results of our review of the
implementation of four major features of JRI with these specific scope

arcas:
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Chapter ITI: Improved Accountability Within the Criminal Justice
System

Chapter IV: Support and Oversight of Local Corrections Systems
Chapter V:  Increased Availability of Treatment for Oftenders

Chapter VI: Improved Offender Supervision by Adult Probation and
Parole

A Performance Audit of the Justice Reinvestment Initiative (October 2020)



Chapter Il
Utah Has Not Fully Implemented JRI

Utah has not achieved all the goals of the Justice Reinvestment
Initiative (JRI) because the initiative was not fully implemented.
Although Utah made changes to its sentencing guidelines, which led
to a drop in the state’s prison population, features of JRI designed to
provide strong alternatives to incarceration were not implemented.

We are optimistic that Utah can still accomplish its ambitious goal
of creating a criminal justice system that focuses less on incarceration
and more on helping offenders overcome their addictions and mental
health problems so they can become law-abiding citizens. JRI was also
expected to create a data-driven criminal justice system that is fully
accountable for results. However, accomplishing these objectives will
require implementing all the features of JRI.

This chapter describes the effects of not fully implementing JRI,
which includes a growing rate of re-offense among low-level drug
offenders. Each of the chapters which follow describes a feature of JRI
that was not fully implemented. They include:

* Improved accountability (Chapter III)
* Support Local Corrections Systems (Chapter IV)
* Expanded and improved treatment services (Chapter V)

* Strengthened probation and parole (Chapter VI).

Utah Has Implemented Only One of Five Policy
Recommendations Associated with JRI

When JRI was proposed in 2014, one of the Legislature’s primary
goals was to control the growth in the state’s prison population. JRI
accomplished this goal by making several changes to the sentencing
guidelines and to the prison rules that led to more offenders receiving
community supervision rather than prison time. However, as shown
in Figure 2.1, less progress has been made towards implementing four
other features of JRI that were not fully implemented.
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JRI was not only
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Figure 2.1 Utah Has Not Implemented All Features of JRI.

To provide an effective
alternative to
incarceration, the state
intended to strengthen
its probation and
treatment programs so
offenders might be
supervised in their
own communities.
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JRI Policy Recommendations Status
e Focus Prison Beds on Serious and Violent Offenders Completed
e Ensure Oversight and Accountability Not Implemented
e Support Local Corrections System Not Implemented
e Improve and Expand Reentry/Treatment Services Partly Implemented
e Strengthen Probation and Parole Supervision Partly Implemented

Source: Policy Recommendations are listed Justice Reinvestment Report, (2014) CCJJ.

Commission on Criminal and Juvenile Justice (CCJ]J) introduced the
Justice Reinvestment Initiative as a reform package consisting of five
major policy recommendations. Figure 2.1 shows only the first of the
five was implemented.

The balance of this chapter describes the eftects of reducing the
state inmate population without fully implementing the other
components of the reform initiative

JRI Has Succeeded in Reducing the State’s Prison Population

Data supplied by the Utah Department of Corrections and CCJ]J
shows that Utah has reduced the number of offenders being sent to
state prison and has increased the number supervised by the Division
of Adult Probation and Parole (AP&DP). See Figure 2.2.
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Figure 2.2 A Drop in Utah’s Inmate Population Has Shifted the
Burden Away from the Prison System to AP&P. The data show
the impact of Utah’s new sentencing guidelines that were adopted
as directed by the JRI legislation.
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Source: Utah Department of Corrections, Commission on Criminal and Juvenile Justice

Figure 2.2 shows that the decline in the state’s prison population
began in 2014, just as the concept of JRI was first proposed. The
decline in the number of inmates continued through 2017. There
appear to be many contributing factors behind the decline. One reason
was the reduction in penalties for several categories of drug offense.
For example, before the sentencing guidelines were changed, the
recommended penalty for the possession of a controlled substance was
a third-degree felony. After JRI took effect, that penalty was reduced
to a class A misdemeanor for the first and second offenses. Unlike
telony offenses, misdemeanor offenses rarely lead to a prison sentence.

JRI also reduced the prison population by allowing some high-risk
offenders, under certain conditions, to receive an early release and be
placed under community supervision. For example, a prison inmate
who demonstrates good behavior can receive an early release for
carned time credit. In addition, JRI also placed limits on the amount
of time inmates could be returned to jail after violating the terms of
their probation or parole. These and other changes brought about by
JRI reflect Utah’s new emphasis on providing treatment and
community supervision to most offenders while reserving prison beds
for the most serious and violent oftenders.
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JRI's three goals:

(1) reduce recidivism,
(2) control prison
costs, and (3) increase
offender
accountability.

Therise in recidivism
rates may be due to
the growing number of
drug offenders under
community
supervision who have
a greater opportunity
to reoffend.
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To Achieve All the Goals of JRI, Utah Must
Implement all the Proposed Reforms

CCJ]J presented JRI as a package of reforms that included three
goals: (1) reduced recidivism, (2) control prison costs, and (3)
increased offender accountability. By changing the sentencing
guidelines and thereby reducing the number of offenders sent to state
prison, the state has made progress towards achieving the second goal
of controlling prison costs. However, it has not achieved its first goal
to reduce recidivism. In fact, recidivism has increased since JRI took
effect.

The rate of recidivism is a basic measure of performance for the
criminal justice system. This chapter provides information on
recidivism rates before and after JRI. We have also created a separate
online data dashboard which provides more detail on recidivism rates
by location. We believe a similar data dashboard should be created and
regularly updated so legislators and the public can monitor the state’s
progress as it implements all the features of JRI and thereby reduce
the rate of recidivism.

Utah Has Not Achieved Its
Goal to Reduce Recidivism

Although JRI was supposed to reduce the rate at which people
commit new crimes, recidivism has increased since the law took effect.
The high re-offense rate among chronic drug offenders is a special
concern raised by some of Utah’s county sheriffs. The sheriffs contend
the reduced penalties for drug use has created a disincentive for
offenders to stop using drugs and seek treatment. We believe the
growth in recidivism may reflect the greater number of drug oftenders
who are no longer being incarcerated, who are not receiving adequate
community-based supervision and treatment, and who now have a
greater opportunity to reoffend. In our view, if Utah is to achieve its
goal to reduce recidivism, the state will need to fully implement JRI.
That means providing effective community supervision and treatment,
which are discussed further in Chapters V and VI of this report.
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Rate of Re-offense Increased After JRI Took Effect

One measure of success for the criminal justice system is the extent
to which oftfenders commit new crimes. In fact, several sections of
House Bill (H.B.) 348 refer to the goal to reduce recidivism.
However, instead of reducing recidivism, the rate of re-offense has

increased among the non-violent drug offenders targeted by the Recidivism is a basic
legislation. Figure 2.3 shows the statewide rate of re-offense for those measure of the

cted d . dd h lia ch . effectiveness of the
convicted on drug possession and drug paraphernalia charges since criminal justice

2013. system.

Figure 2.3 Recidivism Has Increased Since JRI Took Effect.
The rate at which offenders convicted of drug possession or drug
paraphernalia commit a new drug crime within one year has
increased from 29 percent in 2013 to 37 percent in 2018.
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Source: Recidivism Study by the Legislative Auditor General.

We focused our recidivism study on low-level drug offenders because
that was one of the major offender groups targeted by JRI. Figure 2.3 For more information
shows that in 2013 (two years before JRI took effect), 29 percent of see our criminal justice
those convicted of drug possession were charged with another drug dashboard

charge within a year. The rate of re-offense has risen steadily since that
time. By 2018, 37 percent of offenders had been charged for a new
drug crime within a year. Figure 2.3 shows the statewide data.
Recidivism rates by court district and county can be found in

Appendix B and at our online dashboard.
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Number of Chronic Offenders
Grew After JRI Was Implemented

Another sign that JRI has not addressed the problem of recidivism
is the growing number of chronic offenders in Utah. We recognize
there are different ways to define chronic offenders. As explained in
Chapter I, one of our objectives in providing the data and analysis in
this report is to begin a conversation about how to solve criminal
justice issues. To that end, in the analysis below we define chronic
offenders as those who have been arrested four or more times for drug
possession in a single year. This group, which numbered 3,720
individuals during our seven-year study period, deserves special
attention. Because of their frequent arrests, court hearings, and jail
sentences, these individuals place an oversized burden on Utah’s
criminal justice system. In fact, we found that chronic oftenders were
responsible for roughly 21,000 court case filings during our study
period. This population commits many crimes that affect the
community as well. For example, those 21,000 drug-related case
tilings also included 798 person crimes and 7,456 property crimes.
Figure 2.4 shows the number of chronic offenders increased after JRI
was implemented.

We found chronic drug
offenders impose a
disproportionate
burden on the criminal
justice system and on
the community.

Figure 2.4 The Number of Chronic Drug Offenders Has Nearly
Tripled. Since JRI was implemented, the number of chronic
offenders (those with four or more drug possession arrests in year)
has increased 286 percent from 270 in 2013 to 770 in 2019.

-14 -
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Figure 2.4 shows a growing number of chronic offenders peaked in
2018 but then declined in 2019. The drop in chronic cases in 2019
mirrors the overall drop in drug possession cases filed in court that
year. See Appendix C for the breakdown by county of drug possession
cases that involve chronic drug offenders.

Small Population of Chronic Offenders is having a
Disproportionately Large Impact on County Jails. We found that
chronic offenders not only place an added burden on Utah’s courts but
they also impact the county jails. The following information was
gleaned from a study of the Salt Lake County jail population that was
separate from the recidivism study described above which was based
on data obtained from the courts. It shows that a relatively small
population of frequent oftfenders are responsible for a disproportionate
number of jail stays.

e About 21 percent of inmates with drug-related charges have 4
or more jail commitments from 2013 through 2019

e The 21 percent account for 56 percent of all jail commitments
for drug-related offenders

e Of the 21 percent, 83 inmates had between 20 and 35 jail
commitments or 1,928 commitments in 7 years.

This data provides additional evidence that the criminal justice system
works well for the majority of drug offenders who are arrested once or
twice and never reoffend. However, it suggests the criminal justice
system and the reforms enacted by JRI have not been effective in
dealing with those offenders who suffer from serious drug addiction.
It is this relatively small population of oftenders who have the greatest
impact on the courts, the jails, and our communities.

Case Studies Lend Support to Claims that JRI Has Not
Stopped the Revolving Door for Some Offenders

Our review of actual offender cases lends additional support to
our concern that a small number of offenders are having a large impact
on Utah’s criminal justice system. They appear to be caught in a
cyclical pattern, moving in and out of the criminal justice system while
suffering few consequences for the minor crimes they commit and
their continued use of illegal drugs. This information, combined with
the recidivism data in the previous sections, describes the eftect of not
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system has not yet
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Partial implementation
of JRI has contributed
to an increased rate of
re-offense.

During a seven-year
period, one individual
had charges filed
against him on 80
separate occasions
and served 33 different
jail sentences.

-16 -

000115

implementing those features of JRI designed to help offenders
overcome their drug addiction while under community supervision.

In our opinion, the rise in recidivism rates and the growing
number of chronic offenders does not suggest that JRI has been a
tailure. Prison and jail is still viewed as a poor option for non-violent
drug oftenders. However, the data does suggest that Utah’s partial
implementation of its JRI reforms has not produced the intended
results, including a reduction in the rate of re-offense. In fact, several
county sheriffs expressed concern that reducing the penalties for drug-
related crime has actually created a disincentive for offenders to seek
treatment for their addiction. Our review of recidivism rates and case
histories of chronic oftenders lends support to those claims.

One Chronic Offender Had Criminal Charges Filed on 80
Occasions. To better understand offenders’ interaction with the
criminal justice system, we reviewed criminal records for about a
dozen chronic offenders. With the number of repeated crimes
committed in multiple jurisdictions, we concluded that Utah’s criminal
justice system has not developed an effective response to low-level
offenders addicted to drugs.

Among the cases we examined, one 31-year old male had been
arrested with charges filed against him on 80 separate occasions
during a seven-year period. He was booked in the Salt Lake County
Jail on 33 separate occasions for a total of 816 days. See Appendix D
tor a complete list of the offender’s charges and commitments to jail.
Figure 2.5 summarizes the 80 court filings by court location.
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Figure 2.5 One Offender Had 80 Charges Filed Against Him in
13 Different Courts in 7 Years. This case exemplifies the type of
chronic offender targeted by JRI. For whatever reason, the reforms
made to the criminal justice system have not succeeded in curbing
the offender’s frequent criminal behavior.

fg:a'ttion** 2013 2014 2015 2016 2017 2018 2019 GT'ft'::
Draper JC 1 1
Midvale JC 2 3 5
Murray JC 5 10
SLC DC 1 2 3 1 4 11
SLCJC 2 2
SLCo JC 1 2 2

So Jordan JC 1 1
So Salt Lk JC 1 1 3 1
Taylorsville JC 2 2 1 6 1 1 13
Tooele DC 1 1
W Jordan DC 1 3 4 3 1 12
W Jordan JC 1 5 2 1 9
W Valley Cy JC 3 1 4
Grand Total 4 4 17 26 14 12 3 80

*Source: Courts
**JC = Justice Court; DC = District Court

According to Figure 2.5, 13 different courts administered cases for
this oftender. Court data shows that 45 percent of the offender’s
arrests included drug-related charges. Other charges included
interference with arresting officer, shoplifting, criminal trespass,
disorderly conduct, and burglary.

The person described in Figure 2.5 is the precise type of oftender
that JRI was intended to help. Clearly, no one benefits from having
this person locked up in state prison. That is the very reason why the
sentencing guidelines were changed to allow low-level offenders to be
placed on probation and receive treatment for those behaviors
contributing to their criminal behavior. As this example shows, and as
described further in Chapters V and VI, Utah has not yet developed
the capability of providing the level of supervision and treatment
necessary to curb frequent, low-level criminal behavior. The intent of
JRI was for probation ofticers to apply a swift, certain, and
proportional response to offenders who violate the terms of their
probation and for judges to revoke probation and send them to jail for
limited stays if they continue to offend.
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to those who violate
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should revoke
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continue to reoffend.
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County sheriffs told us
that JRI has taken the
“teeth” out of the law.
Offenders are no
longer motivated to
seek treatment for their
drug addiction.

Changes were made to
the sentencing
guidelines before the
state was prepared to
manage the growing
number of drug
offenders that required
community
supervision.
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Law Enforcement Officials Report that JRI Discourages
Offenders from Seeking Treatment. Some of the county sheriffs and
county prosecutors we interviewed said that JRI has created a
disincentive for drug offenders to seek treatment. Several county
sheriffs explained that before JRI, many charged with illegal drug
possession would accept the opportunity to participate in drug court
as an alternative to going to prison. Now that drug possession has
been reduced to a misdemeanor offense, several county sherifts told us
that many offenders would rather spend less time in jail and get out
sooner than spending the time participating in drug court. In effect,
the sheriffs told us that JRI has taken the “teeth™ out of the law and
offenders are no longer motivated to seek treatment for their drug
addiction.

County prosecutors also report that JRI has changed defendants’
motivation to seek drug treatment. They explained that when they
negotiate a plea bargain on a drug possession case, the drug court is
no longer viewed as an attractive alternative because defendants are no
longer at risk of receiving a lengthy prison term.

Reducing Recidivism Will Require Full JRI Implementation
And Combined Efforts of Multiple Support Groups

In summary, the growth in the rate of recidivism is a concern.
Recidivism was identified as a basic measure of success when the
Legislature adopted JRI reforms but the numbers have become worse,
not better, since that time. One cause for the growing rate of
recidivism is that Utah has not implemented all the reforms associated
with the JRI. Changes were made to the sentencing guidelines, which
put more non-violent drug oftenders on probation before the state was
tully prepared to manage and treat that population in a community
setting. Therefore, one of the first steps to reduce recidivism must be
to implement all the features of JRI described at the beginning of this
chapter.

We recognize that the underlying causes for the growing rate of
recidivism are complex, especially among chronic drug offenders. This
population faces social, medical, and economic challenges that make it
extremely difficult for offenders to return to a normal, productive life.
Furthermore, what may have compounded the problem is that many
offenders were placed on community supervision at the same time the
state was experiencing an upsurge in opioid use. What this means is
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that successful implementation of JRI will require more than simply
improving the state’s probation and treatment programs. It will
require the joint efforts of many different community groups and
human services agencies, as well as those involved in the criminal
justice system.

To guide that community effort, in Chapter III we recommend
that providing better crime data is needed so community leaders can
know the conditions they face and whether their efforts are producing
results. And, in Chapter IV, we recommend the creation of local
councils comprised of representatives of different criminal justice
agencies as well as other interest groups, to prepare strategies that
combine their different resources to develop a unified crime reduction
plan. We recommend the Legislature require CCJ] to report at least
annually on the progress made towards implementing the features of
JRI as well as on efforts to prepare local crime reduction plans.

In addition to recidivism, we examined one additional effect of JRI
which is described in the following section. It relates to the impact of
JRI on the number of inmates in county jails. We found evidence
suggesting that the change in sentencing guidelines has not led to an
increase in the number of inmates sentenced to county jails.

Number on Probation Has Increased but County
Jail Populations Have Remained the Same

We did not find a connection between the changes made to Utah’s
sentencing guidelines and the number of inmates in Utah’s county
jails. Statewide, the number of inmates held in county jails increased
only slightly after sentencing guidelines were changed. In addition, the
number of low-level drug offenders in Utah’s county jails has declined
since JRI took effect. Furthermore, the likelihood of a low-level drug
offender being sentenced to county jail has not changed since JRI took
effect.

It is important to recognize that Utah’s criminal justice system is
complex and that there are too many factors involved to identify a
direct link between a change in the law and the number incarcerated in
county jails. To provide additional depth to our analysis, we
supplemented our county jail data with a study of the sentencing data
provided by the Administrative Office of the Courts. We found the
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court data, in some respects, supports the conclusions we reached
based on the jail data. As discussed in Chapter 1, our intent is to offer
this information as a starting point for what hopetully will be an
ongoing discussion regarding the effects of JRI. As Utah makes
turther progress towards becoming a truly data-driven criminal justice
system, we anticipate additional data sources will be made available
which provide further clarity.

We also caution against using statewide data alone to make broad
conclusions about the eftects of JRI. Based on our analysis of the local
data, it appears that day to day decisions made by local judges, county
prosecutors and county sheriffs may have had a greater eftect on
inmate populations than do state level policies. For this reason, we
provide local level data in the appendices and on our online

dashboard.

In Chapter IV, we recommend that local coordinating councils rely
on this information to craft a local strategy for achieving the goals of
JRI in their own communities.

County Jail Populations have Changed Little
Since JRI Took Effect

We found, statewide, the number of local oftenders incarcerated in
Utah’s county jails has changed little since JRI took effect. In addition,
the number jailed for the possession of illegal drugs declined just as it
did in the state prison system. Perhaps what is most interesting about
the local inmate data is the differences we see from county to county.
Some counties have seen brief periods of increases in their county jail
populations, while others have seen steady declines in their jail
populations. These local differences seem to reflect the local approach
to criminal justice and the decisions made by local judges, prosecutors,
and law enforcement.

County Jail Populations Changed Little Since JRI took Effect.
Figures 2.6 and 2.7 summarize the results of our study of the jail
populations in seven county jails for which we were able to process the
booking information. Those seven jails are in counties that represent
83 percent of the state population. Figure 2.6 shows that the number
of inmates held in county jails has increased slightly during the past
tew years. The data includes local inmates who are being held while
waiting for their cases to be adjudicated as well as those serving a jail
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sentence. State and federal inmates held in county jails are not
included.

Figure 2.6 The County Jail Populations Have Increased Slightly
Since JRI Took Effect.

See AEEendix E for

inmate counts for
individual county jails.

Source: Inmate data provided to LAG by 7 counties which collectively represent 83 percent of the state
population. They include Davis, Salt Lake, Sevier, Utah, Wasatch, Washington and Weber Counties.

We were unable to detect any long-term effect from JRI on the
total population of county jails. There was a brief decline in inmate
numbers during third quarter of 2015 when JRI took effect.

However, during the years of our study, the rate of growth in the
combined county inmate population has been no greater than that of
the state population. For the type and count of local inmates in each of
the individual county jails in our study, see Appendix E and our online
dashboard. For more county data

click

The Number of Low-Level Drug Offenders in County Jail Has
Declined Since JRI Took Effect. We also identified the number of
county inmates whose most serious oftense was possession or use of a
controlled substance. That is a common offense that was affected by
the changes to the state sentencing guidelines. Figure 2.7 shows the
number of county inmates held for a low-level drug offense has
declined since JRI took eftect. The data excludes Weber County which
did not report the offense type prior to 2016.
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Figure 2.7 The Number of County Inmates held for Low Level
Drug Offenses has Declined. Since JRI took effect, Utah’s county
jails have held fewer inmates whose most serious offense was drug
possession or drug paraphernalia. This trend appears to reflect
Utah’s effort to increase its reliance on community supervision and
treatment rather than incarceration.

See Aggendix E for

local inmate totals for
individual county jails.

For more county data

click
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Source: Inmate data provided to LAG by 6 counties which collectively represent 74 percent of the state population.
These counties include Davis, Salt Lake, Sevier, Utah, Wasatch, and Washington County.

The data in Figure 2.7 shows the number of inmates held in county
jails for drug possession and drug paraphernalia charges. Both Figures
2.6 and 2.7 include only inmates arrested by local agencies and
excludes those held through a contract with other counties, the state
prison, or a federal agency. The data shows a decline in the number of
inmates held in county jails for possession of illegal drugs and
paraphernalia. Some of the decline can be attributed to shorter jail
stays. Conditions vary from county to county. Some counties have
seen a larger decline in the numbers jailed for the possession of illegal
drugs, while others have not. See Appendix E for a summary of the
information we obtained from individual county jails and at our online
dashboard for the complete data set.
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Changes to Sentencing Guidelines Have Not Affected the
Likelihood Drug Offenders Will Be Sent to County Jail

We also used sentencing data provided by the Administrative
Oftice of the Courts to supplement our analysis of the inmate
populations in Utah’s county jails. In some ways, the court data
supports our conclusion that the changes in the sentencing guidelines
have not led to a shift in the state prison population to the county jails.
The same court data also raises additional questions that we cannot
answer. Since JRI took effect, the percent of non-violent drug
offenders sentenced to county jails has remained about the same. What
we cannot explain is why the number of low-level drug oftenders
sentenced to a jail term has remained fairly steady even though the
number actually housed in county jails has declined. This is one
example of what we refer to in Chapter 1 when we say, “we
understand and expect that further analysis will produce further
insights and questions . . .”

Sentencing Data Shows the Percent Receiving a Jail Term has
Remained Fairly Steady. Figure 2.8 describes our analysis of how
court sentencing practices have changed since JRI took effect. It shows
that individuals found guilty of illegal drug possession were more
likely to be sentenced directly to probation since JRI and are less likely
to receive a prison sentence. However, the percent receiving jail
sentences has remained about the same.
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Figure 2.8 Instead of Prison, More Low-level Drug Offenders
Are Being Sentenced to Probation. Since JRI took effect, the
likelihood of a drug possession charge resulting in prison time has
gone down, the percent receiving jail sentences has stayed the
same, and the percent sentenced to probation has increased.

To see the sentencing
rates at the county
level, see Appendix F.

For more county jail

data click
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Source: OLAG Analysis of Sentencing Data Provided by the Administrative Office of the Courts.

The data in Figure 2.8 show that the changes made to Utah’s
sentencing guidelines have reduced the rate at which drug oftenders
are sent to prison. Instead, the courts are more likely to sentence an
offender directly to probation. The percent receiving a jail sentence has
changed little since JRI took effect. It should be noted that 60 percent
of those receiving a jail sentence are placed on probation after their
release. Furthermore, we did observed some differences from county
to county which can be observed in the charts in Appendix F and in
our online dashboard.
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County Jail Populations Largely Reflect
The Local Approach to Criminal Justice

While many factors can affect the number held in a county jail, the
greatest influence appears to be the local approach to law enforcement.
That s, it is the day-to-day decisions made by judges, prosecutors, and
local law enforcement that dictate more than any other factor how

The greatest influence
on county jail

many offenders are held in Utah’s county jails. At the same time, populations appears to

however, we need to recognize that the state’s focus on less Eg fgga? ?3&55223 made

incarceration and more community supervision may have led some prosecutors, and other

local officials to take a different approach to crime in general. The local law enforcement
officials.

following list cites examples of how jail populations are influenced by
local decisions.

e We found large differences in the way different courts and
judges respond to low-level drug oftenses. For example, court
records show a large disparity in the average jail sentence issued
by different courts and judges to individuals with the same
offense. See Appendix G.

e During 2016 and 2017, Salt Lake County’s jail population
experienced a decline after the county sheriff stopped
incarcerating anyone with only a misdemeanor oftense.

e In 2017, the Sevier County jail experienced an increase in the
number arrested for drug offenses after the county’s new drug
task force stepped up local efforts to combat drug use.

e Some judges told us they believe jail time is mandatory for a
third drug possession offense while others say they never require
jail time it drug possession is the only charge.

The examples above show how jail populations can be affected by local
decisionmakers. While the changes to the sentencing guidelines did
not directly affect the numbers sentenced to jail, it appears some local
officials may have altered their general approach to criminal justice
based on the statutory changes brought about by JRI. As a result,
some counties saw periods of growth in the number of jail inmates,
while other counties saw periods of decline. These differences can be
observed 1n the charts included in Appendix E and online dashboard.

For more county jail

data click
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Recommendation

1. We recommend that the Law Enforcement and Criminal
Justice Interim Committee require that the Commission on
Criminal and Juvenile Justice report to them annually on the
progress made toward implementing each goal of the Justice
Reinvestment Initiative and on the progress made towards
developing local crime reduction plans.
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Chapter Il
Criminal Justice System Lacks the
Accountability Called for by JRI

One of the goals of the Justice Reinvestment Initiative (JRI) was
to develop a data-driven, results-oriented approach to criminal justice.
Judges would be provided with data showing which treatment
programs would be the most effective at helping offenders avoid
committing new crimes. Legislators were to receive data
demonstrating the effectiveness of its policy to reinvest resources in
treatment and supervision rather than incarceration. Unfortunately,
the promised performance data was never produced. As a result, Utah
still does not know which of the many treatment programs and
intervention strategies are the most effective at reducing recidivism.

If the Legislature still wishes to create a data-driven, results
oriented criminal justice system, we recommend the Legislature
consider creating a criminal justice information governing body. The
Legislature would give that group responsibility to create statewide
data reporting standards, identify measures of performance, gather
performance data and make it available to the public online.

Goal of a Data-Driven Criminal
Justice System Has Not Been Achieved

The objective of JRI was not only to reduce prison costs but also
to reinvest those savings in programs and services shown to reduce
recidivism. To measure the progress made in both areas, all those who
play a role in Utah’s criminal justice system, including private
treatment providers, need to rethink their approach to data,
accountability, and reporting. Each organization must hold itself
accountable for producing measurable results in the lives of those who
in some way become involved in the criminal justice system.

JRI Was Expected to Produce Data-Driven,
Results-Oriented Criminal Justice System

When it was first proposed, one appealing aspect of JRI was that
it included a commitment to create a criminal justice system that is
accountable for results. “Data-driven” and “evidence-based” were
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terms used to describe the new emphasis on performance and
accountability. Agencies would produce hard data demonstrating
whether the state’s reinvestment in community-based programs and
services had helped oftenders avoid committing new crimes.

Performance Standards Would Measure the Effectiveness of
Individual Treatment Programs. When JRI was proposed in 2015,
there was little evidence that investing in mental health and drug
treatment programs would produce the desired results. CCJ] warned
that treatment programs in general had not been “assessed for quality
or effectiveness.” In response, the Governor, legislative leaders, and

The original vision of other state officials called on CCJ]J to “...develop a package of data-

JRI was to have a driven policy recommendations that will reduce recidivism and safely

partnership between control the growth in the state prison population.” To ensure that

ggg‘ ;T 2Iejrl</si(t:|g: and Utah’s reinvested funds would go to programs that work, CCJ]

systems, working recommended “...establishing performance goals and measuring

towards common outcomes for reentry programming through a partnership between the

goals and outcomes. Department of Corrections and the Division of Substance Abuse and
Mental Health.”

In response to CCJJ’s recommendations, the Legislature approved
House Bill 348, which required that

...the Division of Substance Abuse and Mental Health,
working with the courts and the Department of
Corrections, establish performance goals and outcome
measurements for treatment programs, including
recidivism, ...and make this information available to the

public.

CCJJ Also Proposed Measures of the Systemwide Impact of
JRI. In addition to holding treatment programs accountable for
results, CCJJ recognized the need to monitor system-wide success in
achieving the goals of JRI. CCJJ said:

In order to track implementation of the criminal justice
reforms recommended, ...and to assess their ongoing
impacts on public safety, recidivism rates, and the prison
and community supervision populations, the state must
commit to collection, analysis, and public reporting of
all relevant data and information.
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In eftect, CCJJ was saying that by producing performance data for the
state as a whole and for individual programs, and by making that data
available to the public, there would be little doubt whether the state’s

reinvestment in offender treatment had produced the intended results.

Utah Still Lacks Performance Data for Individual Offender
Treatment Programs

We found that Utah’s criminal justice system still does not know
which mental health and drug treatment programs are effective at
reducing recidivism. The Division of Substance Abuse and Mental
Health has not met the requirements of H.B. 348 to develop
...outcome measurements for treatment programs, including
recidivism.” In response, we set out to develop these measures
ourselves. Although we were able to prepare recidivism data by county
and court location (reported in Chapter II), we were unable to
identify recidivism for individual treatment programs.

Criminal Justice System Is Not Reporting the Recidivism
Data Required by H.B. 348. The performance reports issued by
both the Division of Substance Abuse and Mental Health and the
Commission on Criminal and Juvenile Justice (CCJ]J) lack information
regarding recidivism for individual treatment programs. It appears
neither agency has met the requirements of H.B. 348 to monitor and
report that information.

The Division of Substance Abuse and Mental Health issues an
annual scorecard describing outcome measures for the state’s regional
Mental Health Authorities. See Appendix H for the fiscal year 2019
report. The report does describe a “decreased criminal justice
involvement” during the time clients were enrolled in drug treatment
programs. However, the report does not include recidivism data at the
program level, which might help policymakers and judges know which

programs and strategies offer lasting effectiveness.

C(J]J also prepares a document describing the key performance
measures of Utah’s criminal justice system. See Appendix I for the
latest report. This document includes information submitted by the
Division of Substance Abuse and Mental Health as well as other
agencies involved in criminal justice. While the report includes
measures of agency activity, it offers few measures of performance.
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Recidivism is the key performance indicator required by H.B. 348 but
1s not reported either at the statewide or program level.

State and Local Agencies Were Unable to Provide Basic
Program-Level Performance Data. Because state agencies were
unable to provide recidivism data, we tried to gather the information
ourselves. We asked the Administrative Office of the Courts, the
Department of Corrections, the Division of Substance Abuse and
Mental Health and Commission on Criminal and Juvenile Justice, as
well as several local agencies, to help us answer the following
questions:

1. Which drug offenders have received a court order to obtain
mental health services or drug treatment?

2. If the offender obtained treatment, what treatment was
provided and what was the name of the provider?

3. How many offenders who completed a treatment program
committed new crimes?

For reasons explained below, none of the state and local agencies
we contacted could provide the information needed to answer the
above questions. What this means is that the criminal justice system in
general, and treatment programs specifically, are not being held
accountable for reducing recidivism as required by H.B. 348.

Creating More Accountable Criminal Justice System Will
Require Changes to Agency Data Systems

There are obstacles that must be overcome before Utah can create
a truly accountable criminal justice system. One obstacle 1s the
inability of agency information systems to link client data. Agencies
need to start using a common identifier so client information in one
information system can be linked to that of another. Next, we found
that agencies are not gathering the basic client information they need
to track recidivism. Finally, we found agencies, especially the county
jails, are not defining the terms they use in a consistent fashion and we
also found many errors in the data. These problems raise concerns
about the reliability of the information systems used by some agencies.

A Common Identifier Must Be Developed to Link Data from
Different Agency Systems. We cannot overstate the difticultly we
had working with data from multiple agencies which do not share a
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common code for identifying clients and oftenders they serve. It is
common for agencies to maintain records of client names. Most
agencies also record birth dates and social security numbers. However,
we found this personal identifying information is not sufficiently
accurate or complete to be used to link data systems. The lack of a
common client identifier or code made it extremely challenging for us
to do studies of recidivism and of some of the impacts of JRI on
Utah’s criminal justice system.

For example, we tried to use information from the Department of
Corrections to fill in the gaps in the data we received from the county
jails. Many agencies in the criminal justice system identify offenders
using the State Identification Number which is identified when an
offender is arrested and fingerprinted. Even though most of the jail
management systems used in Utah have a place to enter the SID, we
tound only three of the state’s 24 county jails record the SID when an
offender is booked in jail. Because most county jails and the state
prison do not use the SID or some other identifier for inmates, we
tried to link the datasets using names, birth dates and social security
numbers. However, due to the inconsistent recording of names and
the occasional missing birth dates and social security numbers, we
were unable to complete our study for many counties. Occasionally,
we found it helpful when counties would enter the court case number
in the booking record. However, most county booking records do not
include the court case number.

We faced a similar challenge when we tried to identify the rate of
recidivism among those receiving treatment for substance abuse. That
study required that we match records obtained from the Division of
Substance Abuse and Mental Health with the client’s court records.
Again, we found it difficult to match the division’s client information
datasets with the court records. The two datasets do not use a
common client identification number which means we had to rely on
matching names, birth dates and social security numbers which are not
always accurate or available. The Division expressed a willingness to
have their programmers try to match names, birth dates, etc. for the
different data sources. However, due to concerns about the accuracy
and completeness of the results, we chose not to pursue that option.

The underlying problem is that each agency’s management
information system was designed only to serve that agency’s unique
needs, not to share data within a larger system. The term “data silos” is
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sometimes used to describe the condition in which the units of a larger
organization operate data systems that operate independently of one
another. Increasingly, business, industry and government entities are
recognizing the benefits of integrating their disparate data systems.
The first step towards linking the data systems in Utah’s criminal
justice system is to create and use a common identifier that can be
used by all agencies that play a role in Utah’s criminal justice system.

The data silo problem appears to be one reason agencies have
found it difticult to track recidivism. H.B. 348 requires DSAMH to
track recidivism for those individuals under a court order to receive
drug use and mental health treatment. However, to do that analysis,
the division needs information from the courts regarding which
offenders have a court order to receive treatment. But providing access
to court data is only the first step. The oftender information
maintained by the courts needs to be linked to the client information
in the mental health system. To overcome this data silo problem and
to link data systems, the DSAMH, the courts and other agencies in the
criminal justice system need to use a common client identifier.

Offender Data is Not Complete. Even if the data systems were
linked together it would make little difference if the data was
incomplete. We found that the data used by some agencies is not
sufficiently complete to perform the type of analysis that has been
requested by the legislature, including studies of recidivism.

For example, the courts may place the offender on probation and
require that the offender obtain treatment for a drug addiction
problem. The oftender’s probation officer should maintain a record of
the oftfender’s compliance with this requirement as well as the results
of any drug tests done during the time on probation. However, when
we requested the information, the Division of Adult Probation and
Parole responded that their records were incomplete. As a result, we
were unable to identify which probationers had been required to
obtain treatment, whether they complied with the requirement and
whether, after completing the treatment, they avoided committing a
new offense.

Similarly, we found that client data maintained by the Division of
Substance Abuse and Mental Health is incomplete because it only
includes clients served by publicly funded treatment providers.
Although the division has been directed by statute to perform
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recidivism studies of all providers, they have not complied with this
requirement because they believe they have no authority to require
private treatment providers to submit the information the division

needs to track recidivism.

Agencies Must Exercise their Statutory Authority and Work
Together to Gather Recidivism Data. We disagree that DSAMH
does not have authority to require data from private treatment
providers. DSAMH has statutory authority to oversee all substance
abuse and mental health providers who serve those required either by
a court order or by the Board of Pardons to receive treatment. That
oversight authority allows the division to require providers to submit
the client information they need to track recidivism. See Appendix ]
for the legal analysis on which our conclusions are based. However,
we must acknowledge that some providers may be reluctant to release
their client information to the division. To address those concerns,
some clarification in statute may be helpful. For example, legislators
may want to clearly state in statute that treatment providers who serve
justice involved clients have a responsibility to submit the identifying
information for those clients to the division.

Clearly, DSAMH needs to comply with the statutory
requirement that they gather the data necessary to calculate
recidivism rates among treatment providers. However,
matching client data with the court’s offense data may require
assistance from other agencies more directly connected to the
criminal justice system. We recommend DSAMH work with
C(JJ to develop a method for calculating recidivism rates by
matching client data submitted by treatment providers with the
court filing information maintained by the courts.

Management Information Systems Used by Most County Jails
Are Inadequate. The poor condition of county jail data is perhaps
one of the greatest obstacles to developing a data-driven criminal
Justice system. As reported in Chapter II, we were asked to identify
the number of inmates incarcerated in each county jail during the past
tive years, and the type of offenses for which inmates are incarcerated.
However, we found it extremely difficult to gather this information.
In fact, due the problems we faced with the county jail data, this
report was delayed by several months. Figure 3.1 lists some of the
problems we found with the data provided by the county jails:
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Figure 3.1 Data Problems Made It Difficult to Compile County
Inmate Numbers.

Data systems used by
most county jails are
not capable of
producing necessary
data for program
analysis of the criminal
justice system or JRI-
related programs.

For more information
see our criminal justice

dashboard
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¢ No State Identification Number (SID) or other identifier is used which
might enable linking the jail data to other criminal justice data systems.

e Some booking records omit important information such as the charging
offense, the severity of the offense or the release date.

e Booking records contain inconsistent data describing the offense type.
For example, the offense recorded at booking may be described as
“Possession of a Controlled Substance” but also references a section of
statute for an entirely different offense.

e Those arrested and booked on a warrant show no information regarding
the offender’s original, underlying offense.

e The codes counties use to describe offense category or offense severity
are not consistently applied.

e Booking reports may record an offender’s booking dates with no
matching release date or a release date with no matching booking date.

Source: Auditor observations of data submitted by county jails.

Due to the problems listed above, we concluded that most county
jails will need to improve their jail management systems before their
data can be used as part of a larger data-driven, results-oriented
criminal justice system. The poor condition of the data made it
difficult for us conduct the type of analysis we were asked to perform.

Data We Were Able to Gather Has Significant
Value to Utah’s Entire Criminal Justice System

Despite data issues, much of the data we gathered from the court
system and the county jails is valuable for policymakers. The data we
were able to gather provides some insight into the effect of JRI on
county jail populations. In addition, by posting this information on an
online dashboard, we hope to demonstrate how the use of technology
can enable legislators, local ofticials and the public to ask questions,
access the data online, and find answers on their own. The results of
our study of county inmate populations is summarized in Appendix E
of this report with detailed information provided on a web-based
dashboard here.

For example, legislators, judges, county sherifts, and even the
general public should be able to find out what type of offenders are
being housed in each county jail. We recommend that an online
dashboard be developed identifying the number of oftenders held for
each type of offense and the severity of the offense. Figure 3.2
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describes how that information might appear. It describes, during a
six-year period, the quarterly count of inmates held for drug
possession in the Washington County Jail by the severity or “class” of
the offense.

Figure 3.2 The Number of Offenders held for Drug Possession
Only in Washington County Jail by Offense Class. The number
of inmates held for drug possession has declined since JRI took
effect, with far fewer felony arrests (shown in shades of orange).
However, there has been an increase in offenders jailed for a
misdemeanor level offense (shown in blue).

For more county jail
data see our criminal

justice dashboard

Figure 3.2 shows that the number of oftenders held in the
Washington County jail for drug possession has declined since 2014.
The figure also shows that the portion of offenders held on

Having data available
can improve

misdemeanor drug charges (shown in blue) has increased since JRI transparency and

took eftect. We believe that providing this information on an online de_C|§|or|1 _matl_<|ng in :he
i criminal justice system

dashboard would be useful to both local law enforcement officials and in Utah. J y

policy makers. It would enable them to monitor the impacts of their
policies, such as JRI, on the county jails. Another chart they might
tind useful 1s shown in Figure 3.3 below. It compares the recidivism
rate for drug offenders by court location. The data could be used by
legislators, other public officials, and the general public to identify
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those communities where the re-offense rate has improved and where
it has become worse.

Figure 3.3 Re-offense Rates May Differ from One Court
Location to Another. The figure presents a screenshot of our
online dashboard showing the rate of re-offense over time by court
location. The dashboard enables the viewer to compare the historic
recidivism rates of a single court location (shown in blue dots) to
the district average (shown as a red line).

We believe the information described in the above figures should
be reported on an ongoing basis all communities in Utah. To
demonstrate the usefulness of this data, we have created an online
dashboard which makes it possible for a legislator or member of the
public to find answers to their questions about criminal justice in their
communities. Our information, which is available on our online
dashboard (here), provides the data for the latest six years available.
We recommend that the state provide this information on a regular,
ongoing basis. Doing so would help policy makers and the public
determine whether policies such as JRI are having a positive or
negative effect on the state’s inmate populations. We believe the use of
such a dashboard could be an important feature of a data-driven,
results-oriented approach to criminal justice.
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Create an Integrated Criminal Justice Information System

The idea of developing a data-driven, results-oriented criminal
justice system was an important feature of JRI in 2014 and is still a
valid concept today. In a companion audit report titled A Performance
Audit of Information Shaving in the Criminal Justice System (#2020-
09), we conclude that “...the poor flow of information is hindering
Utah’s criminal justice system from achieving its goals to reduce crime
and help oftenders become more productive members of society.”
Specifically, the report concluded that policy makers have not been
getting the information they need to evaluate the effectiveness of their
polices. Similarly, front line operators in Utah’s criminal justice
system, including judges, prosecutors, and law enforcement officers,
are not getting information they need to fulfill their responsibilities.
Finally, the public is also asking for greater accountability from law
enforcement regarding its actions, particularly regarding matters of
race.

If the Legislature still wants to create a data-driven criminal justice
system, there are several steps they should take. The first step would
be to form a criminal justice information governing body. Because its
members currently represent each of the stakeholder groups, CCJJ
would be the natural choice to oversee the information governing
body. Second, the governing body should be given authority to set
data standards and prepare a plan for an integrated criminal justice
information system. For example, each agency and service provider
would need to use a common client identifier to link its data to that of
other information systems and would need to use common definitions
tor the information recorded in their information systems. Third, the
Legislature should require that the governing body submit its plan and
periodically report on the progress made towards implementing that
plan. To create an integrated system will require the cooperation of all
the different agencies within Utah’s criminal justice system.

Recommendations

1. We recommend that the Legislature consider forming a
criminal justice information governing body comprised of
representatives from each of the major agency groups within
the criminal justice system and that this body receive oversight
and be accountable to the Commission on Criminal and
Juvenile Justice.
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We recommend that the Legislature consider empowering the
criminal justice information governing body with the authority
to set data standards and to prepare a plan for an integrated
criminal justice information system.

We recommend that the Legislature require the criminal justice
information governing body to submit its plan and periodically
report to a legislative committee on the progress made towards
implementing that plan.

We recommend that the Division of Adult Probation and
Parole, the Division of Substance Abuse and Mental Health,
the Administrative Office of the Courts and the Board of
Pardons and Parole work together to identify and share
information regarding which offenders have received a court
order to obtain mental health services and substance abuse
services to identify whether those services have been provided.

We recommend that the Division of Substance Abuse and
Mental Health gather the data needed to track recidivism by
requiring all public and private service providers to submit the
names of clients under a court order to receive services, the
programs in which they were enrolled, and the date upon
which the treatment was completed.

We recommend the Division of Substance Abuse and Mental
Health work with the Commission on Criminal and Juvenile
Justice to develop a method for calculating recidivism rates by
matching client data submitted by treatment providers with the
court filing information maintained by the courts.

We recommend the Legislature consider requiring all treatment
providers who serve criminal justice involved clients to submit
the client data needed to track recidivism to the Division of
Substance Abuse and Mental Health.
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Chapter IV
Legislature Should Consider Creating
Criminal Justice Coordinating Councils to
Fully Implement JRI

Greater local oversight was one of the founding goals of JRI and is
essential if JRI is to be fully implemented. But, “support local
corrections systems” is one of the features of JRI that has not yet been
implemented. As a remedy, we recommend that the Legislature do
two things. First, they should consider creating local Criminal Justice
Coordinating Councils (CJCCs) to facilitate the planning,
coordination, and accountability of criminal justice efforts at the
county or regional levels. Second, the Legislature should consider
directing any JRI-related funding to CJCCs in the form of grants.

Local oversight of criminal justice activities 1s vital, as each county
and region in Utah faces a different set of challenges. In correlation,
each Utah county and region also has a unique set of resources to
respond to its challenges. Perhaps this is why CCJ]J stated in its 2014
JRI Policy Recommendations that “counties and judicial districts are
often best suited to identity the correctional programming, treatment,
and services that would go farthest to reduce recidivism.”

Since JRI was adopted, several Utah counties have formed
coordinating councils for criminal justice. Three of these councils in
Davis, Salt Lake and Washington Counties have developed programs
aimed at specific criminal justice needs in their communities. Several
other states also rely on local CJCCs to guide their criminal justice
efforts. These states offer a blueprint for how Utah might do likewise.

Achieving Greater Local Oversight is Needed to
Implement the Goals of JRI

One challenge of implementing a statewide policy initiative like
JRI is that each region of the state faces a distinct set of circumstances.
Therefore, as originally envisioned, the successful implementation of
JRI will require each region to develop its own strategy for addressing
crime. To act strategically, local leaders will need to work together,
consider the key performance data described in the prior chapter,

Office of the Utah Legislative Auditor General

000138

We recommend the
Legislature consider
requiring CJCCs in
statute to facilitate
planning, coordination,
and accountability of
criminal justice and
enhance JRI
implementation.

-39-



Each county and
region faces unique
challenges to criminal
justice issues,
requiring a locally
driven approach that
targets each county’s
specific needs.

000139

identify local needs, and then develop strategies to address those
needs.

Each Region of Utah Faces a Unique Set of Challenges
as they try to Address Crime in their Communities

Our analysis of chronic oftfenders in Chapter II underscores the
impact that a specific population of offenders can have on the criminal
justice system. However, it also demonstrates the need for locally
developed strategies to reduce recidivism. For example, we found the
number of chronic offenders varies significantly from county to
county. Because of the unique challenges each county faces, the
response to criminal behavior must be different as well. Consequently,
a statewide, one-size-fits-all approach will not likely succeed in
achieving the goals of JRI. Instead, a better role for state agencies may
be to help local communities develop and execute their own JRI plans.

Chronic Offenders Present Great Challenges, In Some
Counties More than Others. Figure 4.1 compares drug-related court
case filings in Salt Lake County to those in Davis County. The inner
circle of each chart shows chronic offenders (shown in orange) as a
percent of all drug-related oftenders. The outer circle shows chronic
offender case filings as a percent of all drug-related case filings.

Figure 4.1. Salt Lake/Davis Counties Face Different Challenges
with Chronic Offenders. A chronic offender has 7 or more case
filings between 2013 and 2019, or 4 plus case filings in any year.

Chronic offenders
impact each county,
but at different
degrees.
Consequently, a one-
size-fits-all approach
may fall short in
addressing chronic
offender challenges

from county to county.
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Figure 4.1 shows that criminal justice stakeholders in Salt Lake and
Davis Counties are dealing with distinct offender populations. In Salt
Lake County, 11 percent of all drug-related offenders between 2013
and 2019 are chronic. That population is responsible for 35 percent of
all drug-related case filings in the courts. In contrast, 7 percent of
Davis County oftenders are chronic and are responsible for only 11
percent of all drug-related case filings. It may reflect differences in
criminal justice approaches. The data suggests that by focusing on
chronic offenders, Salt Lake County could greatly reduce drug-related
case filings in its courts. In contrast, Davis county would not see the
same level of benefit from a similar strategy.

Current Response to Criminal Activity
Varies by Region and by Judge in Utah

In addition to the differences in the type of criminal activity we
tound in each community, the data also show many differences in how
local officials respond to low-level drug offenses in their communities.
For example, depending on the location, we found difterences in the
length of jail sentences issued, the judgement issued and in the type of
offenders held in jail. As shown in the example above with Salt Lake
and Davis counties, some of the differences can be explained by
differences in offender populations. However, some of the differences
seem to be explained by the approach to criminal justice taken by
individual judges, county prosecutors, and county sheriffs. Although
we recognize the value in allowing local officials to make their own
decisions, we believe they might make better decisions, which are
consistent with the shared goals of the community, if they were
required to participate as members of a local CJCC.

The Sentencing Data Show that Judges in Different Regions of
Utah Respond Differently to Illegal Drug Use. We recognize the
value of judicial discretion but understanding the difterences in judicial
decisions is also important. So, using four years of sentencing data, we
identified the average jail term for each person sentenced on
misdemeanor A drug possession charge. The results of that study,
shown in Figure 4.2 below, and in Appendix G, reveal large
differences in the length of the average jail sentences from one district
court to another, from one judge to another and from one county to
another.
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Figure 4.2. Average Jail Sentences Vary Significantly from
County to County. The data show the average number of days
offenders have been sentenced to the county jail for Misdemeanor
A drug possession charges. It shows the sentencing practices vary
significantly from one county to another.

Source: OLAG Analysis of Sentencing Data provided by the Administrative office of the Courts. Shown are the
average jail sentence minus days stayed. The Figure only shows those counties with 40 or more sentences
issued on Misdemeanor A Drug Possession Charges from 2016 through 2019.

Figure 4.2 shows the broad differences in the approach taken by
judges in different parts of the state. In Tooele County the average
sentence for a MA drug possession charge is roughly six months. In
contrast, most sentenced on the same offense in Summit County
receive a jail term of 49 days or less. See Appendix G and our online
dashboard to see the differences in the average jail sentence by county,
court location and judge.

Other Differences Found in How Local Officials Handle Drug
Possession Cases. The differences we found in the length of jail terms
described above, is just one example of the diftferences we observed in
how local ofticials respond to drug possession charges. We also found
differences in the judgements issued for drug possession cases. We
obtained sentencing data from the courts which show that some
judges rarely issue a guilty verdict on drug possession charges while
other judges almost always issue a guilty verdict. See Appendix K.
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Similarly, the inmate data we received from county jails showed

large differences in the number incarcerated for a misdemeanor drug See AppendixK for a

. .. summary of our study
possession charge. Some county jails have a large number of drug of judgement type and
offenders with misdemeanor level charges or convictions. Other the rate of

incarceration by

county jails have relatively few with only a misdemeanor drug offense severity

possession charge. See Appendix K for details. We have also created an
online dashboard (here) which provides additional detail regarding
how different courts and county jails handle drug possession cases.

The different practices we observe from county to county reveals
there 1s somewhat of a local flavor to how criminal justice is
administered in Utah. It shows that local judges, prosecutors and

county sheriffs have developed their own response to the use of illegal For mor information
drugs in their communities. The differences in how communities see our criminal justice
respond to drug offenses may also reflect the differences in which dashboard

types of treatment programs are available in each region of the state.
However, what is most important is that local community leaders
agree on the approach taken. As the following section suggests, many
communities in Utah do not have a unified criminal justice approach.

Local Coordination of Criminal Justice Is
Mixed in Utah and Needs Improvement

Recognizing the importance of having a unified local response to
crime, we set out to assess the level of coordination and cooperation
among local criminal justice stakeholders throughout the state. We
tound that only a few counties have what we would describe as a high
level of cooperation and coordination among local criminal justice
stakeholders. This is concerning because a coordinated and cooperative
approach to criminal justice at the local level is imperative to
implementing all that was intended with the passage of JRI. On the
whole, Utah lacks a formally structured process for coordinating
criminal justice at the local level and the result is a lack of coordination
and cooperation in a number of counties.

.. . Utah lacks a formally
The Level of Coordination Varies from County to County. structured process for

Through interviews, surveys, and our review of relevant documents, coordination of

we found evidence that criminal justice stakeholders in several Utah fc:(':naqll T:\I/ éllj'snce atthe
counties are communicating and coordinating with each other.

Successful coordination has led to new programs in response to JRI
reforms. Successes we documented are mostly in Utah’s more
populous counties like Salt Lake, Utah, Davis, Washington, and
Weber. However, even in counties where a high level of coordination
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was reported, we found evidence suggesting that the level of
coordination was not as high as reported.

In a survey we conducted of local behavioral authorities and
private providers, some indicated that coordination with criminal
justice stakeholders was the same or had become worse since JRI took
effect. Several county sherifts told us that there is no coordination with
their local mental health authority or other treatment providers and
that the funding for drug offenders was not reaching the populations
they served. We therefore conclude that in some counties, the level of
cooperation and coordination is not at the level anticipated by JRI.

Furthermore, even in counties where coordination is successful, we
are concerned that their current success is based largely on the strength
of the personal relationships between county sheriffs, judges, and
other local officials. Without a formal, unifying structure, we fear that
past successes may fade away as new individuals are elected or are
appointed to key positions. To provide stronger coordination in
communities where it does not exist, and to preserve the cooperative
efforts where it does, the Legislature could consider creating local
decision-making bodies called Criminal Justice Coordinating Councils.

Improved Coordination and Communication At
The Local Level Needed to Achieve JRI Goals

To overcome the lack of coordination between criminal justice
stakeholders in some Utah communities, and to achieve the goals of
JRI, the Legislature could consider local Criminal Justice
Coordinating Councils, or CJCCs. CJCCs facilitate a cooperative
approach to criminal justice where crime and criminal justice
intersect—in local communities. In our research to understand how
other states address the lack of coordination and communication at the
local level, the National Conference of State Legislatures (NCSL) and
C(CJ]J provided us a list of other states where CJCCs are currently
used. These states provide examples of how Utah might approach
implementing a similar policy.

Insufficient Coordination at Local Level Creates
Communication Gap, Inhibits JRI Implementation

In its 2015 JRI legislation, the Legislature recognized the need to
support local criminal justice efforts. However, we believe more can be
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done to provide the level of local support that was envisioned by that
legislation. Instead of funding directed to locally developed programs
to reduce recidivism, most of the funding was given to state-level
entities attempting to administer state-sponsored programs for all
Utah communities. Additionally, the grants were not performance
based. Some other states have provided this local support by creating
local CJCCs, which facilitate local planning, oversee the use of funds
tor crime reduction programs, and monitor the effectiveness of local
supervision and treatment.

Provisions in the JRI Legislation Recognized the Need to
Fund Local Solutions but Was Not Implemented. One way that
JRI was intended to “support local corrections systems” was through a
county performance-incentive grant program. Utah’s 2015 JRI
legislation requires a state grant program aimed at reducing
recidivism. The bill states that CCJJ shall:

(17) establish and administer a performance incentive
grant program that allocates funds appropriated by the
Legislature to programs and practices implemented by
counties that reduce recidivism and reduce the number
of offenders per capita who are incarcerated.

This feature of JRI has not been implemented. We found that
some financial support has been offered through state appropriations
and Medicaid. However, the funding has not been consistent with
what was proposed in 2015. That s, it was rarely directed to locally
developed programs to reduce recidivism. For example, CCJJ]
attempted to implement a state-sponsored screening program through
county jails. However, difficulties in administering it led to its funding
being dropped in June 2019.

Funding was not Performance Based. Another example of a
JRI-related grant program that was not performance based are
treatment appropriations made to the Department of Substance Abuse
and Mental Health. That agency administers and distributes this
funding to local behavioral health authorities. While some success has
been reported, as described in Chapter V, we were unable to track
treatment performance or outcomes for offender groups that were
targeted with the funding. Recidivism data was not available for
individual treatment programs. Multiple sheriffs commented to us that
even though the state has appropriated this JRI money through the
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local behavioral health authorities, they were not involved in the
decisions for its use and didn’t know how it had been spent.

The above examples show recent state sponsored programs
associated with JRI that have had limited success. One reason, we
believe, is that JRI funding has not been used as originally envisioned.
The U.S. Department of Justice and several other states have shown a
formula for ensuring funds are used for programs that work, centers
on forming local CJCCs, requiring local planning and program
development, providing grants to support local crime reduction
programs, and then holding CJCCs accountable for results. As we
show with the example of a CJCC in Oregon, this is achievable, and
cooperation can iImprove among agencies.

CJCCs Connect Local Stakeholders to Individual
Offenders and Community Criminal Justice Needs

The U.S. Department of Justice has suggested that forming local
CJCCs can be an effective means of implementing the goals of JRI.
Several other states have created these local entities and offer a
blueprint for how Utah may do the same.

CJCCs Coordinate Criminal Justice and Help Facilitate Better
Communication Among Stakeholders at All Levels. In order to
improve communication and coordination among separate criminal
justice entities, the U.S. Department of Justice and the National
Institute of Corrections recommends the development of CJCCs for
local jurisdictions. A local CJCC should include representatives from
all functional components of the justice system, including
representation from city, county and state levels of government
operating within a county or defined region and may even be
established by an intergovernmental agreement.

Benefits that CJCCs bring to a county criminal justice system are:

e Dbetter understanding of crime and criminal justice problems,
e greater cooperation among criminal justice providers,

e clearer objectives and priorities,

e more effective resource allocation,

e better quality criminal justice programs,

e climinate duplication, and filling service gaps.
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DOJ guidance stresses comprehensive planning and improving
systemwide coordination. In place of a centralized statewide approach,
DOJ guidance “honors the independence of elected and appointed
officials from the different branches and levels of government.” To
take a systemic approach to addressing criminal justice issues, the
Justice Management Institute found that a formalized CJCC should be
authorized by statute and have authority to direct policy and
administer and implement it. Additionally, official CJCCs can facilitate
collaboration with treatment providers to accomplish the goals of JRI.
Utah’s Commission on Criminal and Juvenile Justice (CCJ]) 1s a state
level organization, that in form and function, is a CJCC. CCJ]J’s
structure is what CJCGCs at the local level could look to, as well as
similar councils used in the other states.

CJCCs in Other States Provide a Blueprint
For How Utah Might Form Similar Councils

Given that one stated JRI goal, to “support local corrections
systems”, has not been implemented we recommend that the
Legislature consider requiring CJCCs in statute, direct state support to
local CJCCs, and that funding for treatment be used on priorities
identified by CJCCs. With authorized CJCCs, an official entity is in
place to stabilize state and federal resources, and to provide
accountability for use of funding received. CCJ]J leadership agrees and
trom our discussions, sees CCJJ as an important support for local
agencies to establish CJCCs successtully.

We found two approaches to CJCCs used by other states that the
Utah legislature should consider. First, some states require the
creation of CJCCs 1n statute and provide them with financial support
through performance-based grants. Second, other states do not require
CJCC:s 1n statute, but encourage their formation and participation by
requiring them to be grantees for state and federal grants. These states
leave the administration and fiscal support for CJCCs to local
government.

Some States Require CJCCs in Statute, Provide Funding. In
some states, CJCCs are required by statute. For example, in 1995 the
Oregon Legislature approved legislation mandating criminal justice
coordination councils for each of its counties. Similarly, New Mexico’s
2019 legislation, predicated on a 2016 New Mexico Supreme Court
Order, requires judicial districts to organize CJCCs. Both states fund
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CJCCs through performance incentive grants, which are awarded
through state-level agencies.

Oregon has a well-established system where more than $30 million
in Justice Reinvestment Grant money is distributed by a grant review
committee, comprised of local and state-level criminal justice
stakeholders. The grant review committee is supported by a state-level
agency similar to Utah’s CCJJ. The agency provides the committee
with administrative and staff support, manages the grant application
process, and monitors the performance of programs funded by the
grants.

The coordinating council in Oregon’s largest county is an example
of what can be achieved with state resources, combined with buy-in at
the local level. Multnomah County’s coordinating council provides
data-driven, evidence-based research and analysis. For example, in its
initial 2015 data analysis of a JRI program in the county, it found the
program decreased the rate of prison usage, increased the rate of local
jail usage, and increased community stays for program participants
which reduced their time in prison. MCJRP participants were found
to have similar recidivism rates (32 percent) to comparable offenders
(34 percent) and that when they do commit crimes they are non-
violent crimes. Started as a pilot program, MCJRP is running now and
continues to provide up-to-date analysis and research for JRI and
criminal justice efforts.

New Mexico’s system is in its infant stages and currently has
limited resources. Conceptually, state resources are distributed
through state agencies that are deemed “grant agencies.” Grant
agencies distribute state resources to CJCCs through performance
incentive grants. New Mexico also has an agency that is equivalent to
Utah’s CCJ] which manages the process of accepting and awarding
grants and monitors performance.

Utah’s 2015 JRI legislation requires support for local corrections
systems through a performance driven grant process. Oregon and
New Mexico are examples of how the State of Utah might implement
that requirement. A crucial piece lacking in most Utah communities 1s
an accountable entity that provides strategic guidance for local
criminal justice issues and accountability for funding received by local
stakeholders. This is one reason we believe the Legislature should
consider requiring CJCCs in statute. CCJJ leadership expressed the
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opinion that to implement CJCCs eftectively will require financial
resources, similar to the appropriation CCJ]J received in the 2020 Sixth
Special Session. Our research into Oregon and New Mexico also
shows that when state resources are provided, greater strides in
implementing JRI goals can be made.

Some States Encourage CJCCs Through Funding and
Advisory Functions. Instead of a statutory requirement for CJCCs, in
Pennsylvania and Wisconsin a state-level organization oversees the
grant process and distribution of funds to local CJCCs. A key in both
states is that CJCCs are required to be grantees through which local
criminal justice programs receive funding. Wisconsin has a state-level
CJCC and a bureau in the Attorney General’s office provides staff and
administrative support to it. More closely aligned with Utah’s
structure, Pennsylvania has taken it a step further by creating a
department within its CCJJ-equivalent that is focused specifically on
promoting, advising, and aiding the creation and operation of CJCCs.

Utah’s current approach resembles the model used by Wisconsin
and Pennsylvania. Utah does not have a statutory requirement for
CJCCs. Instead, CCJ]J, a state-level entity, is the granting agency for
many federal criminal justice grants, and it oversees the distribution of
those funds. However, there is no requirement that a CJCC be the
grantee for local entities to receive grant awards. As a result, counties
like Salt Lake and Washington that currently have CJCC-like
organizations, also interface regularly with CCJJ and benefit from
their strong communication ties by receiving grant awards. Intuitively,
the creation of CJCCs in other Utah communities could help local
governments better qualify for available grant funding from federal,
state, and other organizations.

We recommend the Legislature consider requiring CJCCs in
statute. If this is not desired, we recommend that the Legislature
consider requiring CJCCs to be the grantees of state and federal
grants, like in Wisconsin and Pennsylvania, which provides incentive
tor local stakeholders to actively participate in achieving JRI goals.

Furthermore, as a central facilitator of criminal justice and JRI
policy at the state level, CCJ] is well positioned to fill the advisory and
support roles, that exist in other states’ criminal justice offices, to local
CJCCs. Coupled with its role as a granting agency for the state, one
role might be to provide minimum standards, based upon best
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practices from other states, by which CJCCs should operate.
Additionally, an option the Legislature could consider is to create a
grant review committee that includes a wide swath of local
government and state-level membership, as in Oregon. CCJ]J has the
technical and professional staft to consult with and provide
administrative support to the committee, and to provide training and
ongoing aide to CJCCs. In these ways, the Legislature can provide for
oversight of state resources that are distributed to local CJCCs.

Recommendations

1. We recommend the Legislature consider requiring the creation
of local Criminal Justice Coordinating Councils and consider
requiring the Commission on Criminal and Juvenile Justice to
identify minimum standards for their operation.

2. We recommend that in conjunction with its consideration of
CJCCs, that the Legislature consider requiring CJCCs to be the
grantees of state resources when grant money 1s distributed by
C(CJ]J tor JRI purposes and other crime reduction and
recidivism measures.
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Chapter V
Offender Treatment Availability and
Quality Fall Short of JRI Goal

As one of the many changes the Justice Reinvestment Initiative
(JRI) made, Utah policy makers adopted an entirely new response to
nonviolent, low-level drug offenders. Instead of incarceration,
offenders would receive treatment for any mental health and drug
addiction issues that were contributing to their criminal behavior.
Since 2015, when JRI took effect, funding for treatment services has
increased and many offenders have received additional drug addiction
and mental health services. However, we found both the availability
and the quality of the drug addiction and mental health treatment are
still inadequate. It is also unclear whether the state’s recent Medicaid
expansion will improve the availability of treatment services.

Concerns about the availability and quality of treatment options
and their impact on recidivism were raised when JRI was first
proposed. To this end, House Bill (H.B.) 348 required CCJJ to
“...study and report on programs initiated by state and local agencies
to address recidivism, ...and resources required to meet goals for
providing treatment as an alternative to incarceration.”

If reducing recidivism by providing treatment in a community
setting is the goal, the availability and quality of that treatment must
be a primary concern. This chapter concludes that current treatment
services available to low-level drug offenders are still lacking treatment
options in some areas and the quality of treatment needs to improve to
meet the expectations of H.B. 348.

Offender Treatment Services
Are Not Always Available

Employees on the front lines of the criminal justice system, who
work with offenders, report that the availability of treatment services
remains inadequate. We reached the same conclusion through an
independent survey of probation ofticers, our own discussions with
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county sheriffs and district court judges, and our survey of treatment
providers described in this chapter. In recent years, the Legislature
approved additional funding for treatment services, which led to an
increase in the number of offenders receiving treatment. However,
until we have better data regarding which offenders were required to
seek treatment and how many completed their treatment programs,
we will be unable to measure the adequacy of funds available for
treatment.

AP&P Agents, Sheriffs, Judges, and Providers Indicate
Additional Treatment Options Are Still Needed

A 2019 PEW survey of Utah’s Adult Probation and Parole
(AP&P) agents showed that AP&P’s clients have difficulty obtaining
the substance abuse and mental health treatment they need. In survey
responses, 28 percent of agents reported that clients needing treatment
were able to access substance use disorder treatment “sometimes” or
“rarely.” Furthermore, substance use disorders are often compounded
by co-occurring mental health disorders. Thus, it is even more
concerning that, in this same survey, 47 percent of agents reported
that clients were able to access mental health treatment only
“sometimes” or “rarely.”

Six county sheriffs we interviewed echoed concerns about the need
tfor more treatment options, especially mental health treatment. One
county sherift described his county jail as “[the] mental health facility
tor the county” because low-level oftenders were simply incarcerated
there because mental health facilities had no beds available. We also
talked with nine district court judges who expressed concerns about
the lack of options to treat offenders. One judge put it succinctly by
saying “we are not meeting the treatment needs of the individuals™.

In our own independent survey, we sampled over 40 treatment
providers concerning treatment needs and found the top three services
needed were housing, in-jail treatment, and aftercare services. This
survey and discussions with sheriffs and judges revealed that treatment
and other service needs vary by county. The reported lack of
residential treatment facilities in some rural communities may explain
why a jail sentence is often the only option for some offenders.

It remains to be seen if the new funds made available by the 2019
Medicaid expansion will be sufficient to cover the treatment needs
going forward. It is also unknown how many oftenders use their
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private health plans to obtain treatment from private health care
providers. However, treatment options like mental health services and
different types of drug programs are still needed, especially in rural
areas. Since the availability of treatment programs and other services
vary from county to county, we recommend they be addressed locally.
Chapter IV suggests that such matters be taken up by local Criminal
Justice Coordinating Councils, who are the most capable of assessing
local needs. We also recommend that state funding for treatment be
used to address the priorities set by the local coordinating councils.

JRI Funding for Treatment Was Slow in Coming

Treatment funding for JRI was originally intended to come from
Healthy Utah but was not passed in the 2015 Legislative session.
Beginning in fiscal year 2015, the Legislature appropriated $5 million
for JRI criminal justice treatment programs. The funding for
treatment services were appropriated to help cover increased treatment
costs attributable to JRI. Medicaid expansion in 2019 is also expected
to further help provide treatment funding. Figure 5.1 shows how
Legislative funding for JRI treatment jumped to nearly $11 million by
2017.
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Figure 5.1 Legislative Funding for JRI Treatment Jumped from
Around $5 Million to Nearly $11 Million in Fiscal Year 2017. Six
million dollars in additional funding continued in fiscal year 2018
and 2019, then was dropped and replaced in fiscal 2020 with
Medicaid expansion funds.
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In 2017, the Legislature provided an additional $6 million in ongoing
funds. That additional $6 million in treatment funding for JRI was
eventually eliminated in FY 2020 when Medicaid became the primary
source of funding for offender treatment programs. We recognize that
treatment needs are important, as demonstrated by nearly all those we
interviewed identified it as such. It is still too early to know the impact
of additional Medicaid funding for treatment needs.

Number of Offenders Receiving Treatment Has Increased

The number of offenders in public drug treatment programs has
increased by nearly a third since October 2015 when JRI took effect.
The Division of Substance Abuse and Mental Health (DSAMH or
division) tracks the yearly total number of those receiving substance
disorder treatment with public funds at each local substance abuse
authority. Near the start of JRI, the number in treatment was at the
lowest with just over 10,000 justice-involved persons in public
substance use treatment programs. As Figure 5.2 shows, the number
of offenders in treatment increased 32 percent with the help of the
additional JRI treatment funding.

Figure 5.2 DSAMH Reports the Number of Offenders in Public
Substance Abuse Treatment Is Increasing. Nearly 3,400 more
offenders received treatment in fiscal year 2019 than in fiscal year

2016.
15000 JRI
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Source: This is un-audited data from DSAMH

Much of JRI became eftective on October 1, 2015 (the second

An additional 3,400 quarter of fiscal year 2016). In fiscal year 2015, just over 10,500
offenders are receiving

substance use offenders received publicly funded treatment. That number increased
disorder treatment to just under 14,000 by fiscal year 2019 with the help of the increased
since JRI began. funding for public treatment programs. Thus, an additional 3,400
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offenders were receiving substance use disorder treatment since JRI

began.

The $11 million in additional JRI funding for treatment
appropriated by the Legislature in fiscal years 2017 to 2019 is a small
part of overall funding for court-ordered drug addiction and mental
health services. Offenders can also receive treatment services through
private providers paid for by the offender, private insurance, or
Medicaid. Unfortunately, as explained next, DSAMH does not track
the number of offenders receiving treatment in the private sector.
However, since the number of certified providers has been increasing,
the division believes the number receiving private sector treatment is
also increasing. In this case, the total receiving substance abuse
treatment most likely increased more than 32 percent. Though more
offenders are receiving treatment, surveys and discussions with
criminal justice stakeholders show that there 1s still a need for
additional treatment service options.

Demand for Treatment Services Will Be Difficult to Identify
Until All Offenders Needing Treatment Are Tracked

The total number of offenders receiving treatment for their
substance abuse is unknown because those receiving treatment from
private providers are not tracked. DSAMH tracks treatment data for
those receiving publicly funded substance abuse treatment through
local substance abuse authorities. The division does not collect
treatment data from private entities because they do not believe they
have legal authority to collect protected health information from
private providers.

We believe that DSAMH, as part of its authority to certify
treatment providers, has also been authorized to collect treatment
outcome data from private providers. H.B. 348, which implemented
JRI, requires the division to certify private providers to treat
individuals involved in the criminal justice system. When an offender
1s ordered by a court to have substance use treatment, the offender has
the option of seeking treatment by a local public substance abuse
authority or with a certified private sector provider. As of September
2019, the division had certified 193 private substance abuse treatment
providers. An annual review of certified private providers is conducted
by the Division of Licensing, but DSAMH does not currently collect
treatment data from these private providers.
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H.B. 348 required that private providers also meet standards for
treating offenders and required the division to establish performance
goals and outcome measures for all treatment programs. Utah Code
62A-15-103(1)(iii) also requires “...that all public and private
treatment programs meet the standards...” and further required the
division to:

“...establish performance goals and outcome measures for
all treatment programs...” and to “...collect data to track
and determine whether the goals and measurements are
being attained and make this information available to the
public.” Utah Code 62A-15-103(1)(1) and (i1).

(emphasis added)

To determine if goals and measurements were being attained, such as
recidivism, by all treatment programs, public and private, the division
would need to collect outcome data for offenders from certified
private providers.

The need to obtain data from private treatment providers is part of
a larger problem discussed in Chapter III that relates to the goal of
developing a more of a data-driven, results-oriented criminal justice
system. Until we account for the number of offenders who have
enrolled and successtully completed a private treatment program, we
cannot accurately assess the availability of treatment services or the
effectiveness of these treatment programs in reducing recidivism. In
Chapter IIT of this report, we make several recommendations to
address the need for data in order to track treatment and recidivism.

Drug Treatment Effectiveness in Doubt

In addition to looking at the availability of treatment services, we
also looked at the quality of services. Even if funding for additional
treatment were provided, if that treatment is ineffective, it would do
little to promote achieving JRI’s goal of reducing recidivism. An
outside review, as well as our own surveys, casts some doubt on the
effectiveness of Utah’s substance use disorder treatment programs. We
concluded the following:
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e Criminogenic treatment” is not yet adequately addressed
e Program performance measures are not consistently tracked
e Fidelity monitoring of programs is lacking

Baseline Review of Substance Abuse Treatment Providers
Gave Low Scores in Quality Assurance

A 2017 evaluation by the Utah Criminal Justice Center (UCJC) of
13 public treatment providers concluded that, overall, the treatment
services provided by the group were ineffective. The UCJC was
contracted in 2015 and 2016 by CC]J]J to evaluate substance use
disorder treatment providers’ adherence to evidence-based practices.®
The report concluded that low scores in the quality assurance domain
largely contributed to the overall capability being within the “needs
improvement” range. The report stated that “all of the programs
[reviewed | would benefit from strengthened internal quality assurance
processes.” Improving the quality of treatment by more closely
adhering to evidence-based practices should improve treatment
outcomes and improve the public’s confidence in treatment efficacy.

As of this report the division has again contracted with UCJC to
conduct another evaluation of treatment programs. In the meantime,
we conducted surveys to evaluate whether these areas were still a
concern in 2020. One survey was sent to substance use disorder
treatment providers and another to their clinicians. Our surveys reveal
that quality concerns still exist in the three areas mentioned above.

Treatment Programs Are Not Addressing
Personal Issues Leading to Criminal Behavior

Our survey and UCJC’s report reveal that there is still room for
significant progress in improving the frequency and quality of
treatment for offenders when it comes to addressing their criminal
behavior. Our survey was not designed to be statistically
representative, but rather designed to obtain qualitative data to
determine if previously identified concerns were being addressed. Only
half of the clinicians we surveyed said they were consistently
addressing criminal behavior through criminogenic treatment with

* Criminogenic treatment addresses an offender’s traits, problems, and issues that
contribute to criminal behavior.

3 Evidence-based practices focuses on approaches demonstrated by empirical research
to be effective.
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offenders. Criminogenic treatment addresses an oftender’s traits,
problems, and issues that contribute to their criminal behavior. These
traits include antisocial attitudes, peer relationships, personality, and
history. Criminogenic treatment is now required by JRI as part of
treatment for all oftenders seeking substance use disorder treatment.

The 2017 UCJC report found that providers were ineftective at
individualizing criminogenic treatment and having clients practice new
prosocial behaviors through role-playing and simulations. In our
survey, 43 percent of clinicians reported always individualizing
treatment and only 17 percent reported always having clients rehearse
prosocial behaviors. Further details of our survey results can be found
in Appendix L. We recommend that DSAMH continue to assess the
tfrequency and quality of criminogenic treatment and focus training on
needed areas.

Program Performance Measures
Not Consistently Tracked

Our survey showed that providers were not consistently tracking
performance across all programs frequently enough. Measuring
performance is essential to maintain the quality of treatment
programs. The UCJC report identified four performance measures
that were not tracked adequately by surveyed providers. Figure 5.3
shows the results of our survey of executive directors and clinical
directors who were asked whether they used each of the four
performance measures (explained in the figure footnote) and their
trequency of use.
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Figure 5.3 Providers Did Not Regularly Track All Four

Recommended Performance Measures for All Programs. As the

green bars show, less than half of providers surveyed reviewed the
measures at least every six months.
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Source: Auditor Survey.

Measure 1: Base Line and Exit: the targeted behavior is measured at the beginning and end of treatment
Measure 2: Participant Feedback: participants give their evaluation of the treatment

Measure 3: Recidivism: Subsequent criminal behavior is tracked to verify if treatment reduces crime
Measure 4: Completion rates: The percent of participants completing treatment

The bars on the chart show the percent of 40 respondents who said

they separately tracked each measure (base line and exit, participant
teedback, recidivism, and completion rates), whether they used the
measure to track all programs, and how frequently the measures were
reviewed. Except for recidivism, which was discussed in Chapter 111,
the red bars show that over 70 percent of respondents reported
tracking the change from base line to exit, participant feedback, and
completion rates on at least one program.

For further understanding of how they used the measures, we
asked if they were using the measures to evaluate their organizations’
performance across all basic organizational treatment units such as
programs, levels of care, and facilities. The blue bars on the graph
show that about half used each measure to evaluate all their basic
organizational treatment units. Our separate survey of clinicians
supported this result with just half the clinicians reporting that they
always assessed the targeted behavior at baseline and exit. The green
bars in the graph show that even fewer providers were reviewing the
measures on a timely basis or at least every six months.
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Another concern is that nearly a third of surveyed providers said
they evaluated all their programs collectively. One provider we talked
with depended on the yearly Treatment Episode Data sent to
DSAMH as their performance measure tracking system. This data is
used to summarize a provider’s outcomes as a whole and is not
sufficient to determine the effectiveness of individual programs. We
recommend that DSAMH monitor the use of performance measures
by local authority management to ensure that measures adequately
represent programs, levels of care and/or facilities and are reviewed by
management frequently enough to effect needed changes.

Recidivism Is Difficult for Providers to Track with the
Current System. Our discussions with public providers revealed that
they have made attempts to track recidivism but access to the data has
been difficult. Private providers would also not have the ability to
track recidivism. In our survey, we did not define whether providers
looked at recidivism during or after treatment, so some may be
tracking recidivism during treatment. However, the division had
doubts that providers can track recidivism data, and if they did, it
would be very inconsistent. Recently, CCJ] has been working with
DSAMH, the Department of Corrections, and the Utah Association
of Counties to address this issue. We were told that getting access to
all sources of recidivism data and having additional personnel to track
the data were addressed in bills recently passed during the 2020
Legislative General Session. In Chapter III of this report we discuss
the need to track recidivism and make recommendations to facilitate
the collection of data needed to track recidivism.

Fidelity Monitoring of Treatment Programs Lacking

Results of our third survey area indicated that most providers were
not verifying whether their treatment programs were being
implemented as designed. If a treatment program or approach to
therapy was administered incorrectly, it would not likely produce the
desired results. Fidelity monitoring verifies that treatment programs
are carried out as designed.
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In our survey results, less than half of providers reported
conducting fidelity monitoring on all evidence-based programs* they
operated. This result was not surprising after discussions with
providers and regulators revealed that fidelity monitoring was not
conducted consistently on all programs. Evidence-based programs
require that practitioners undergo specialized training and sometimes
certification as well as adhere to standards of quality and assurance for
that particular program. Maintaining the training and quality of a
program as designed can be difficult because of changes in staff and
leadership, program drift, and other obstacles. Fidelity monitoring
must be conducted to give an objective appraisal of treatment
interventions to determine whether they are continually executed
appropriately as designed by the research.

Figure 5.4 shows that, while more than three fourths of providers
surveyed did have some form of monitoring (see blue, orange, and
grey slices), many did not monitor the performance of all their
evidence-based programming (EBP).
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Figure 5.4 The Percent of Providers Reporting They Conducted
Fidelity Monitoring of Their Programs. Many of those that
conducted fidelity monitoring did not use it on all their evidence-
based programs as shown by the orange slice.

No Programs,
22.9%

All Programs,

Don't Know How 42.9%

Many Programs,
5.7%

Some Programs,
28.6%

m All Programs = Some Programs = Don't Know How Many Programs = No Programs

Source: Auditor Generated

* Evidence-based programs are those interventions that are supported by
documentation that it has been effectively implemented in the past multiple times, in
a manner attentive to scientific standards of evidence and with results that show a
consistent pattern of credible and positive effects.
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Just under one quarter of surveyed providers reported that they did
not conduct fidelity monitoring, as shown by the yellow slice.
However, even for those that did conduct some fidelity monitoring,
not all were monitoring all their EBPs, as shown by the orange slice.
Only 43 percent (blue slice) reported they conduct fidelity monitoring
on all their EBPs. We recommend that DSAMH encourage and
evaluate the use of fidelity monitoring by providers on all their
evidence-based programs.

More Resources May Be Needed to Track and Evaluate
Treatment Performance. Conducting fidelity monitoring requires
qualified personnel to observe treatment delivery and conduct file
reviews. Smaller organizations may have fewer resources to conduct
fidelity monitoring while larger organization may have to devote full-
time positions to properly monitor program fidelity. The collection
and analysis of performance measures also uses resources and funding
has been a concern in implementing monitoring. For providers and
DSAMH to expand their quality assurance monitoring, resources may
have to be taken from current treatment funds unless additional
tunding sources can be found.

Considering Recent Treatment Quality Reviews, DSAMH
Should Update Its Treatment Standards and Certification
Process. A goal of JRI was to ensure treatment quality by establishing
statewide standards and a certification process for community-based
providers. Utah Code 62A-15-103(2)(1) states that the division shall
¢...establish by rule...minimum standards and requirements for the
provision of substance use disorder and mental health....”

DSAMH does have treatment standards and created a certification
process for private providers after JRI was enacted. Criminogenic
treatment, certifying private providers, and tracking recidivism are
relatively new programs and processes required by JRI. The large
changes in treatment oversight required by JRI necessitate more
collaboration and a quicker response to standards development. We
recommend that DSAMH collaborate with the Department of
Corrections and the Utah Substance Use and Mental Health Advisory
Council to update their standards and certification process to ensure
treatment quality is more in line with current evidence-based practices.
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Recommendations

One of the original goals of JRI was to increase the availability and
quality of treatment. The recommendations in this chapter focus on
improving the quality of treatment so that JRI will have a greater
impact in reducing recidivism.

1. We recommend that DSAMH continue to assess the frequency
and quality of criminogenic treatment and focus training on
needed areas.

2. We recommend that DSAMH monitor the use of performance
measures by local authority management to ensure that
measures adequately represent programs, levels of care and/or
facilities and are reviewed by management frequently enough
to eftect needed changes.

3. We recommend that DSAMH encourage and evaluate the use
of fidelity monitoring by providers on all evidence-based
programs.

4. We recommend that DSAMH collaborate with the
Department of Corrections and the Utah Substance Abuse and
Mental Health Advisory Council to update its standards and
certification process to ensure treatment quality is in line with
current evidence-based practices.
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Chapter VI
JRI Success Could Improve with Better
Offender Supervision

One goal of the Justice Reinvestment Initiative (JRI) was to
reduce recidivism by evidence-based supervision and oftender
treatment in the community rather than by prison sentences. Chapter
V presented our concerns with the quality and availability of treatment
offered to offenders suffering from mental illness or drug addiction.
This chapter raises concerns about the state’s ability to supervise
offenders in the community. We found that Adult Probation and
Parole (AP&P) agents are having difficulties in applying the new
graduated sanctions. Heavy agent workloads may be contributing this
by limiting agents’ time in applying evidence-based practices to reduce
recidivism. Recent increases in Legislative funding for AP&P should
help reduce agent workloads. We are also concerned about the lack of
accountability for offenders sentenced to court probation and ordered
to receive treatment.

AP&P Can Better Implement Its New
Approach to Community Supervision

JRI required the development of a graduated sanctions and
incentives which became the Response and Incentive Matrix (RIM)
that constituted a new approach to community supervision. This
predefined set of incentives and sanctions allows agents to provide a
swift, certain, and proportional response to offender violations and
was created using evidence-based practices. Evidence-based practices
are those approaches that research has demonstrated to be effective. In
the past, AP&P has had difficulty implementing evidence-based
practices as explained in our 2013 audit report of AP&P. Since that
audit, we have seen evidence that AP&P has made significant progress
in implementing other evidence-based practices. However, the more
time-intensive RIM combined with higher workloads and the overall
challenges of implementing evidence-based practices in large
organizations may contribute to agents’ low confidence in RIM’s
usefulness.
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Implementing Evidence-Based Community
Supervision Is Difficult for Many Organizations

There are evidence-based practices (EBP) for community-based

The research

supervision. However, the science of applying such practices in large
community has p > ppiymng p g

recognized the community supervision settings is still maturing, such that many have
challenges in difficulty effectively implementing these practices. The research
IeT/ipdlngceemblgsged community has recognized the challenges in implementing evidence-
practices in larger based practices in larger community settings. One Justice Research
community settings. and Policy article summarized the problem this way:

The transition to an evidence-based practices model
represents nothing short of cultural change for most
organizations....community supervision officers must
become proficient in the use of cognitive-behavioral
strategies, motivational interviewing, offender
assessment, and case planning and must learn how to
tully engage in a process of evidence-based decision
making.

Because EBDPs require such large skill set changes, the struggle to
implement evidence-based practices reliably is a challenge faced by
adult community supervision programs. Our 2013 report on AP&P
reported that agents have also struggled with implementing evidence-
based programs with fidelity. Though agents report they are now
more consistently applying many previously introduced evidence-
based practices, they continue to struggle with fully implementing the
RIM.

Agents Struggle to Fully Apply the RIM

As will be explained later in this chapter, heavy workloads make
the time-intensive Response Incentive Matrix (RIM) difficult to apply.
In addition, its perceived ineftectiveness for high-risk offenders may be
limiting its broad use. One goal of JRI was to create a system of
graduated sanctions and incentives to ensure that responses to
supervision violations were “swift, certain, and proportional”. These
graduated sanctions, developed as the RIM, are based on evidence-
based practices that have been shown to reduce recidivism. The RIM
torms the support for using sanctions and rewards to manage client
behavior.
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With larger caseloads, an agent may adhere to the RIM less closely.

For example, a technical violation of parole may be the failure to
submit to a drug test. Depending on the risk level of the offender
(high, moderate, or low), the offender could be placed on home
restriction for 72 hours or have up to a 60-day curfew. Verifying that
these sanctions are occurring uses agents’ time, and with larger
workloads, less follow through may occur.

Agents are less confident that RIM is effective for high-risk
offenders. According to the PEW survey of Utah agents, 72 percent
consider RIM “somewhat” eftective, or only “a little” eftective. Our
own interviews revealed similar agent opinions, with many agents
expressing concern that the new RIM sanctions were not eftective for
much of the higher-risk population they deal with. As one agent put
it, hardened criminals were not bothered by sanctions like a few days
in jail.

Heavy workloads may contribute to these concerns by limiting the
amount of time agents have to fully apply RIM sanctions and rewards,
conduct motivational interviewing, and even search for offenders who
have absconded. On the other hand, the RIM may have to be adjusted
in the future to make it more effective as new evidence of what works
improves. We recommend that Utah Department of Corrections
continue to require the use of current evidence-based practices among
agents and continue to monitor the quality of instituted evidence-
based practices.

In Response to Our 2013 Audit Report, AP&P Management
Monitored Agents’ Use of Evidence-Based Practices. The PEW
Research Center’s 2019 survey of AP&DP agents evaluated agent use of
evidence-based practices. The survey revealed that risk and needs
assessments were widely used by agents, with 95 percent of current
caseloads reported to have received a risk and needs assessment.
Behavioral health assessments were also regularly used, with 76
percent of current caseloads having received a substance abuse
assessment and 58 percent having received a mental health assessment.
Case action plans were also widely used by agents, with 89 percent of
caseloads reported to have a completed case action plan. Though
clients should be involved in their case plan development, roughly half
of agents reported that clients were “somewhat” or just “a little”
involved in case plan creation. Management reports holding regular
training on the application of evidence-based practices and monitors
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their use and effectiveness, such as using a private contractor to
evaluate agent motivational interviewing skills.

Increase in AP&P Workloads Have Challenged
Agents’ Ability to Apply Evidence-Based
Supervision

JRI required the application of additional evidence-based
approaches to supervision to reduce recidivism. However, probation
officers’ workloads have increased due to the higher percentage of
high-risk offenders on their caseloads. As a result, probation officers
have had difficulty balancing the increased workload while applying
the new graduated sanctions approach to supervision. Recent budget
increases should allow AP&P to alleviate some of the workload. AP&P
needs to verify that agents adhere to the additional evidence-based
practices required by JRI.

AP&P Has Struggled Balancing Increased Agent
Workloads and Implementing New Graduated Sanctions

Although the number of cases managed by each agent has not
changed significantly since 2014, AP&P agents are now required to
manage more high-risk oftenders than they did before JRI took effect.
High-risk offenders require closer supervision than do other
probationers, thereby adding to the agents” workload. Heavy
workloads leave less time to apply evidence-based practices.

The diversion of inmates from prison sentences to community-
based treatment increased the number of those on intensive
supervision. To relieve the workload on agents, AP&P began reducing
the number of low-risk offenders who received their services. Figure
6.1 shows that the proportion of intensive and higher-risk oftenders
(red and yellow bars) has increased since JRI began in October 2015.

A Performance Audit of the Justice Reinvestment Initiative (October 2020)



Figure 6.1 Caseload Intensity Has Increased for AP&P Agents.
Agents now have a higher percentage of intensive and high-risk
offenders® in their caseloads. The mix of intensive and high-risk
offenders has increased 15 percent since 2014.
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Figure 6.1 depicts agent caseloads by risk levels of supervised
offenders. Those classified in the intensive-risk category require the
most supervision time. Thus, the red bars show that the proportion of
intensive offenders began to rapidly increase after JRI began, now
occupying 14 percent of caseloads. At the same time, the percentage of
low-risk offenders (in green) decreased.

Increase in Offenders Requiring Intensive Supervision Places
Higher Demand on Probation Officers’ Time. AP&P standards of
supervision require only one face-to-face office or field visit every 180
days with a low-risk offender, or one monthly office visit and a field
visit every other month for a moderate-risk offender. In contrast, an
office visit is required every month and a field visit once a month for
high-risk offenders. Those classified as an intensive risk require two
office contacts per month and two field contacts per month. As Figure
6.2 shows, the number of office visits and field contacts increases

5 Risk levels are assessed using tools like the LS/RNR that look at criminal
history, education/employment, family/marital, leisure/recreation, companions,
alcohol/drug problems, procriminal attitude/orientation and antisocial pattern.
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dramatically with higher-risk offenders on the caseload even when the
total number supervised remains the same.

Figure 6.2 Agent Workloads Are Affected by the Number of
Higher Risk Offenders Supervised. A higher-risk workload means
more office visits and field contacts for agents.
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Low-Risk Workload 60 30 20 10 35 50
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Source: Auditor Generated

As the figure shows, two agents with caseloads of 60 offenders
each can have very different overall workloads. If one agent had a low-
risk workload consisting of 30 low, 20 moderate, and 10 high-risk
offenders, the agent would be required to conduct 35 office visits and
50 field contacts each month. Another agent with the same caseload
but with higher risk offenders consisting of 10 moderate, 30 high, and
20 intensive offenders, would be required to conduct 80 office visits
and 150 field contacts each month. Field contacts require the presence
of two agents for safety. An increase in the number of higher risk
supervisees quickly increases an agent’s workload. As workloads
increase, agents have less time to conduct motivational interviewing or
properly apply graduated sanctions and incentives.

Increased Workload Has Further Frustrated the
Implementation of Some Evidence-Based Practices

As evidenced in our 2013 audit of AP&P the division has
struggled to implement evidence-based practices in the past.
Currently, increased workloads appear to further frustrate the
implementation of some evidence-based practices. A 2019 PEW
Research Center survey examined the use of evidence-based practices
by Utah AP&P agents. The report concluded that agent workload
affected supervision quality. Our interviews with agents revealed
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similar concerns that when workloads increased, agents tended to
focus on public safety and were less inclined to follow the graduated
sanctions matrix, which is more time consuming. One agent frankly
admitted that he was so busy with his large caseload that he focused
on public safety and did not follow the graduated sanctions as
required.

The PEW researchers also asked agents if their caseload size
enabled them to supervise clients in a way that promoted successtul
supervision completion. Over 75 percent of agents said that their
caseload was such that they were able to successfully supervise clients
only “somewhat,” “a little,” or “not at all.” Agents also identified
heavy caseloads as their greatest challenge. With two thirds of agents
having been with AP&P for five years or less, agent turnover also
contributes to the workload problem. As agents leave, others must
take up larger caseloads. If AP&DP could decrease workloads, agents
would have more time to properly apply graduated incentives and
sanctions and give community supervision a better chance of success.
This would be consistent with the goals of JRI.

2020 Session Increased AP&P Funding
But Impact Needs to Be Evaluated

During the 2020 Legislative General Session, legislators
recognized the need to provide additional funding for AP&P officers,
increasing ongoing AP&P funding by $5.6 million. However, because
of the COVID-19-induced recession, a Legislative Special Session
eventually increased funding by $3 million. The division informed us
that these funds would be used to fund an additional 12 AP&DP agents,
12 case workers, 2 AP&DP supervisors, 2 therapist supervisors, and 2
support staft. Before this funding increase, average caseloads had been
at 58 to 64 cases per agent for the past 6 years. As of July 2020, the
average caseload had dropped to 55. As Figure 6.3 shows, compared
to other western states, Utah’s average per-agent caseload put Utah at
the higher end of what some western states consider to be their upper
limit.
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Figure 6.3 Utah Caseloads Compared to Western States with
Agent Caseload Limits. Recognizing that caseload size affects
effectiveness, some states limit the number of cases per agent.

Arizona and Colorado
have a 25-person limit
for high risk offenders.
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State States That Limit the Number of Offenders per Agent

uT Current average caseload 55 offenders

AZ No more than 65 on average, for two-person intensive no more
than 25

CcO No official policy for caseload limits. Unofficial limit of 50 high
risk or 25 very high risk.

ID Not to exceed an average of 50 offenders
NM Maximum case load of 40 offenders

NV No maximum case load

Source: NCSL

The additional agent resources should increase the number of tield
agents with active caseloads by 5.2 percent and decrease workloads.
However, to reduce recidivism, caseload reductions must also be
accompanied by agents’ use of evidence-based practices to be eftective.
We believe that the heavy workload certainly limited agents’ ability to
closely adhere to evidence-based practices. Unfortunately, full
acceptance and use of evidence-based practices by community
supervision personnel has been an issue with many community
supervision organizations.

Lack of Pretrial and Probation Services for Many
Offenders May Hinder JRI Reforms

As mentioned in Chapter III, JRI was intended to lead to a more
data-driven approach to criminal justice in which agencies, programs,
and individuals would be held accountable for results. We found there
is little accountability for offenders who are sentenced to unsupervised
court probation. For example, 25 percent of those on unsupervised
probation are ordered to receive substance abuse assessments and
treatment. However, there is no way to verify that the offender
obtained the required treatment. Also, research has shown that the use
of evidence-based practices such as assessments and targeted
interventions, can reduce recidivism. The application of these
evidence-based practices earlier during pretrial has great potential.
However, many counties lack pretrial and probation services that can

A Performance Audit of the Justice Reinvestment Initiative (October 2020)



be used to help offenders avoid committing new offenses before their
court date.

Impacts of Probation on Offenders Is Not Evaluated

We are concerned that there are oftenders placed on unsupervised
court probation and ordered for treatment whose treatment outcomes
are not evaluated. Unlike AP&DP, which tracks several outcomes for
those they supervise, offenders on good behavior probation are not
tracked to assure outcome or completion of treatment requirements.
Figure 6.3 shows that the majority of those placed on probation are
placed on unsupervised court or good behavior probation. Many of
these individuals are first-time offenders or low-risk individuals.
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Figure 6.4 Court-Ordered Probation by Category Shows Court
Probation, Also Known as Good Behavior Probation, Is by Far
the Most Common Probation. Those offenders on court probation
are not tracked to determine if treatment outcomes were achieved.
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Source: Auditor summary of Utah Court data

The green bars represent the number of offenders on county
probation, most of which are with Salt Lake County Probation
Services because few counties have probation departments. The yellow
bars show the number of probationers with private probation and the
blue bars represent the number of probationers with AP&P. The red
bars represent the largest number of probationers who are on court
probation or good behavior probation and are unsupervised. In 2019,
those on court probation represented 61 percent of all those on
probation that year.
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We were not able to tell from court records if individuals required
to complete substance abuse treatment completed it. Twenty-five
percent of those placed on court probation are typically required by
the courts to get substance abuse assessment and treatment. Most
placed on court probation should be low-risk individuals, and evidence
shows that treatment services for low-risk individuals should be kept
to a minimum. However, from 2017 to 2019, there were 17,161
individuals placed on court probation and ordered to be assessed and,
if needed, complete substance abuse treatment. Some county
probation ofticers and Sheriffs we spoke with expressed concern over
these unsupervised individuals who may need treatment and services.
By tracking the outcomes of low-risk individuals, we may be able to
prevent further recidivism and involvement with the criminal justice
system with the use of targeted treatment and services.

JRI has placed emphasis on treatment in the community and a
data-driven criminal justice system, but the outcomes of a large
portion of those on probation and ordered to receive treatment are
simply not tracked. The Division of Substance Abuse and Mental
Health is also tasked with tracking treatment outcomes. However, for
privacy concerns, as explained in Chapters IIT and V, the division has
not tracked the treatment for many individuals receiving treatment in
the private sector. We recommend that the courts coordinate with the
Commission on Criminal and Juvenile Justice and the Division of
Substance Abuse and Mental Health to track in the least impactful way
the treatment outcomes of those on court probation who are required
to receive treatment.

County Pretrial Services Needs Further Review

Many counties lack pretrial and other services that could help
reduce recidivism early on. Judges have expressed to us the need for
pretrial services and sheriffs have expressed the need for supervision
services in their communities. Only a few counties report having
county probation services and only a few ofter pretrial services. Pretrial
services can include court-ordered assessments, treatment services,
diversion programs, and other services that offenders need to comply
with soon after arrest. With JRI’s emphasis on community supervision
and treatment, it would make sense to review county pretrial and
probation services so that services and treatment can be given early to
limit future offending. Courts at the federal level, as well as some other
states, have begun applying evidence-based practices in pretrial
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services. As part of their JRI efforts, nine states invested in pretrial
services, assessments, and diversion programs.

In Utah, we have identified three counties that have implemented
some type of pretrial services. Davis County has recently opened a
receiving center where officers can bring individuals that meet certain
criteria immediately upon arrest. These individuals can avoid
prosecution by agreeing to enter and complete treatment. Salt Lake
County has had pretrial services for some time. Part of these services
include contacting offenders about their court hearings, making sure
they have time off work, childcare, and transportation so they can
attend court hearings. Washington County does pretrial assessments of
offenders so they can get offenders into treatment soon after arrest.
The full impact of many of these services still needs to be determined
but assessment and targeting of offender needs are evidence-based
practices.

As mentioned in Chapter III, JRI was promised to be data-driven
so all programs created to address criminal justice concerns should be
evaluated to determine their outcomes and eftectiveness in reducing
recidivism. The types and amounts of pretrial and probation services a
county needs should be determined by local Criminal Justice
Coordinating Councils (CJCCs). In Chapter IV, we recommended the
tormation of CJCCs in counties and regions throughout Utah. CCJ]J
should assist local CJCCs in evaluating the need for pretrial and
probation services and support counties in the funding,
implementation, and evaluation of these services.

Recommendations

1. We recommend that Utah Department of Corrections continue
to require the use of current evidence-based practices among
agents and continue to monitor the quality of instituted
evidence-based practices.

2. We recommend that the courts coordinate with the
Commission on Criminal and Juvenile Justice and the Division
of Substance Abuse and Mental Health to track, in the least
impactful way, the treatment outcomes of those on court
probation who are required to receive treatment.
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3. We recommend that the Commission on Criminal and Juvenile
Justice, in concert with local Criminal Justice Coordinating
Councils, study county needs for pretrial and probation services
and support the counties in the funding, implementation, and
evaluation of these services.
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Appendix A

Justice Reinvestment Report Summary

November 2014

For the Full Report go to:

https://justice.utah.gov/Documents/CCJ]J/Justice%20R einvestment%20Initiative/Justice%2
OReinvestment%20Report%202014.pdf
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Justice Reinvestment Report®St#tmmary

Cost of doing nothing: 5542 million

Utah’s prison population has grown by 18 percent since
2004. Without action, the state will need to house an
additional 2,700 inmates - a 37 percent growth in the
prison population - by 2034.

Utah taxpayers currently spend $270 million annually
on corrections. The relocation of the state prison at
Draper is projected to cost more than $1 billion, with
half this cost tied to inmate growth alone.

For all this spending, taxpayers have not been getting a
strong public safety return. Almost half (46%) of Utah’s
inmates who are released from state prisons return
within three years.

The challenges facing Utah

Policy options in the Commission’s report

In April 2014, at the charge of the Governor, Chief
Justice, Attorney General, and legislative leaders, the

Utah Commission on Criminal and Juvenile Justice (CClJ)

began a seven month policy development process,
beginning with a comprehensive review of the state’s
sentencing and corrections data. CCJJ found:

e Utah’s prison population has grown 18 percent
since 2004 — six times faster than the national
average during the same period.

e Asignificant number of Utah’s prison admissions
are for nonviolent offenses — Sixty-two percent of
offenders sent directly to prison from court in 2013
were sentenced for nonviolent crimes.

e Offenders on probation and parole supervision are

failing at higher rates than they did 10 years ago -
Revocation from supervision—being sent back to
prison for a violation of probation or parole—
accounted for 46 percent of Utah’s prison
population in January 2014.

e Despite research demonstrating the diminishing
public safety returns of longer prison sentences,
prisoners are spending 18 percent longer in prison
than they did 10 years ago — This growth in time
served has occurred across all offense types,
including nonviolent offenses.
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The Commission recommended a comprehensive policy
package that reduces recidivism, controls prison costs,
and holds offenders accountable. CCJJ recommends:

e Focusing prison beds on serious and violent
offenders by revising the sentencing guidelines for
some low-level offenders and the criminal history
scoring system in order to avoid double counting
and to limit factors to those most relevant to the
risk of re-offense; revising penalties for drug
offenders in order to target chronic felony
offenders and drug dealers who sell to minors;
establishing graduated revocation caps for technical
probation and parole violators; and establishing a
standard system of earned time credits for inmates
who participate in certain programming.

e Strengthening probation and parole supervision by
implementing a graduated sanctions and incentives
matrix to ensure responses are swift, certain, and
proportional; and allowing offenders to earn time
off their supervision sentences for engaging in
behavior that reduces their risk of committing
another crime.

¢ Improving and expanding reentry and treatment
services by increasing the availability of mental
health and substance abuse treatment services
across the state; ensuring quality by establishing
statewide standards and certification processes for
community-based providers; and implementing
transition planning and reentry services for
offenders returning to their communities.

e Supporting local corrections systems by
reclassifying lower-level moving vehicle
misdemeanors to focus jail resources on high-level
offenders; establishing evidence-based jail
treatment standards; increasing services for crime
victims; and establishing a performance incentive
grant program to provide funding for counties
working to reduce recidivism and expand
alternatives to prison.

e Ensuring oversight and accountability by training
criminal justice decision makers on evidence-based
practices; and requiring data collection and
reporting of key performance measures.
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The policy options will NOT:

e decriminalize or legalize the possession, sale, or trafficking of any controlled substance.
e require the resentencing of any offender.

What is the expected impact of these policy options?

Together, the 18 policy recommendations in the Commission’s report will avert nearly all of the anticipated growth in
prison population and will save taxpayers $542 million dollars over the next 20 years. The CCJJ recommends reinvesting
in practices that reduce recidivism and support crime victims.

Only partially implementing the Commission’s policy options will mean that the prison population and correctional costs
continue to grow. This will leave policy makers with the difficult choice of raising taxes or cutting funding to other key

priority areas.

How will these recommendations impact localities?

The CClJ identified the following policy options and reinvestment priorities to improve public safety and criminal justice
systems at the local level:

e Expand treatment services to increase community substance abuse and mental health treatment capacity for
offenders to meet demand for services statewide.

e Increase resources to reduce recidivism by creating a grant program for counties to create locally-determined
programs and practices that reduce recidivism and expand alternatives to prison.

e Invest in victim services to expand the number of victim advocates and services in rural and remote areas of the
state.

Background on the Utah Commission for Criminal and Juvenile Justice

From April to November 2014, the Utah Commission on Criminal and