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JUDICIAL COUNCIL MEETING

AGENDA
October 26, 2020

Meeting held through Webex

Chief Justice Matthew B. Durrant Presiding

Welcome & Approval of Minutes........... Chief Justice Matthew B. Durrant
(Tab 1 - Action)

Chair's Report. ......ccooevviviiiiiiiiiiiiiieieeen, Chief Justice Matthew B. Durrant
(Information)

Administrator's Report and COVID-19 Update. ...... Judge Mary T. Noonan
(Information)

Reports: Manage ment Committee........... Chief Justice Matthew B. Durrant
Budget & Fiscal Management Committee........................ Judge Mark May
Liaison COmMmMIttee.......ceevreeriiiiiiiiiiiiiieeieeeeeeeee e Judge Kara Pettit
Policy & Planning Committee ............ceeereeeeerreneunennnnns Judge Derek Pullan
Bar CommiSSion ..........ccovviiiiiiiiiiiiiiiiiciieeeee e e e e e eeeeeeeen Rob Rice, esq.

(Tab 2 - Information)

Pretrial Release and Supervision Committee Report..........ceeeevevviiineeeennnn.

(Information) Judge George Harmond
Keisa Williams

Court Commissioner Conduct Committee Report ................ Keisa Williams

(Information)

CJA Rules for Final Approval........ccccccoeeiiiiiiiiiiiiiiiiiiieeee. Keisa Williams

(Tab 3 - Action)

Break

Judicial Nominating Commission Process...............cccuvveeeee. Kim Cordova

(Tab 4 - Information)

Judicial Performance Evaluation Commission Report ...... Dr. Jennifer Yim
(Information) Commissioner Blair Hodson
Regulatory Reform Innovation Office Update.......................... Lucy Ricca

(Tab 5 - Information)

Board of Justice Court Judges Report .............c....... Judge Rick Romney
(Information) Jim Peters



12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

1140 a.m.

1145 a.m.

11:55 a.m.

12:05 p.m.

12:10 p.m.

1225 p.m.

12:30 p.m.

12:50 p.m.

1:00 p.m.

1220 p.m.

2:05 p.m.
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Approval of Interlocal Agreement Between Parowan and Iron County.......

(Tab 6 - Action) Jim Peters
Dissolution of Smithfield Justice Court.......ocouuvvenvieeinieeneeennn.. Jim Peters

(Tab 7 - Action)

Senior Judge CertificationsS...........ceeeeeeveiiiiiiiiiiiiiiiieeeeennn. Nancy Sylvester
(Tab 8 - Action)

Commissioner Evaluations..................evvvviviiiiiiiieeeeeennnnnnn. Nancy Sylvester
(Tab 9 - Information)

Lunch Break

Oath of Office and Selection of Executive Committee - Judge Samuel

Chiara ......c.eeeveeiiiiiieeeeee e Chief Justice Matthew B. Durrant

(Information)

Legislative Audit Reports..........cccuviiiiiiiiiiiiiniiiiiinii, Michael Drechsel

(Tab 10 - Information)

Juvenile Filings Report ..........cccovviiiiiiiiiiiiennnnnnnn, Judge Mary T. Noonan

(Tab 11 - Action) Neira Siaperas
Judge Michael Leavitt

Old Business/New BUSINESS ........cceeiiieiiiiiiiiiiiiiiiiiiiiiiiiceeeee e All

(Discussion)

Executive Session - there will be an executive session

Adjourn

Consent Calendar

The consent calendar items in this section are approved without discussion if no objection has
been raised with the Administrative Office of the Courts or with a Judicial Council member by
the scheduled Judicial Council meeting or with the Chair of the Judicial Council during the
scheduled Judicial Council meeting.

1. Probation Policies 2.1 and 4.2 Tiffany Pew
(Tab 12)

2. Committee Appointment Forms Committee — Brent Johnson
(Tab 13)

3. CJA Rules 4-202.02 and 4-403 for Public Comment Keisa Williams

(Tab 14)
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Agenda

JUDICIAL COUNCIL MEETING

Minutes
September 22, 2020
Meeting conducted through Webex
12:00 p.m. — 4:40 p.m.
Chief Justice Matthew B. Durrant, Presiding
Members: AOC Staff:
Chief Justice Matthew B. Durrant, Chair Hon. Mary T. Noonan
Hon. Kate Appleby, Vice Chair Cathy Dupont
Hon. Brian Cannell Michael Drechsel
Hon. Augustus Chin Heidi Anderson
Hon. David Connors Shane Bahr
Hon. Ryan Evershed Kim Free
Hon. Michelle Heward Amy Hernandez
Justice Deno Himonas Alisha Johnson
Hon. Mark May Brent Johnson
Hon. Kara Pettit Tom Langhorne
Hon. Derek Pullan Larissa Lee
Hon. Brook Sessions Meredith Mannebach
Hon. Todd Shaughnessy Jim Peters
Hon. John Walton Neira Siaperas
Rob Rice, esq. Karl Sweeney
Nancy Sylvester

Excused: Jeni Wood

Hon. Paul Farr
Guests Cont.:

Guests: Hon. Christine Johnson, Fourth District Court

Hon. Dennis Fuchs, Senior Judge Kristina King, Office of Legislative Research

Hon. Diana Hagen, Court of Appeals Hon. F. Richards Smith, Fourth Juvenile Court
Amy Hawkes, Judiciary Interim Committee Hon. Andrew Stone, Third District Court

1. WELCOME AND APPROVAL OF MINUTES: (Chief Justice Matthew B.
Durrant)
Chief Justice Matthew B. Durrant welcomed everyone to the meeting. Due to the
coronavirus pandemic, the Council held their meeting entirely through Webex.

Motion: Judge Kate Appleby moved to approve the August 21, 2020 Judicial Council meeting
minutes and the August 21, 2020 Budget & Planning meeting minutes, amending the Council
minutes to correct the Policy & Planning report section that the proposal was to remove the
notarized section. Judge Todd Shaughnessy seconded the motion, and it passed unanimously.

On Tuesday, September 8, 2020 the Management Committee considered grant funding
that is available through the Utah Bar Foundation (via Salt Lake County CARES Act money).
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The courts are set to receive the following amounts under the grant:

* $32,500 for three computer kiosks and two ADA computer stations to be used in
Matheson and West Jordan for parties to electronically participate in WebEx
hearings;

*  $47246 for 42 multi-person listening devices for translation services in each of the
district and juvenile courtrooms in Matheson and West Jordan;

* $100,000 for technology improvements for virtual court hearings due to the
pandemic; and

+  $26,950 additional staffing for the Self- Help Center to focus on Salt Lake County
eviction-related questions.

In addition to, and separate from, that CARES Act grant funding, $17,000 is available
through the Utah Bar Foundation to assist with a public outreach campaign regarding court
operations during the pandemic. Prior to grant funding being received, Utah Code § 63J-7-203
and the Code of Judicial Administration Rule 3-411 require Judicial Council approval. Because
this funding is time-restricted (must be spent by mid-December) and there is a current/immediate
need for the funds, the Management Committee voted to submit this grant request to the entire
Judicial Council for an immediate vote by email. On September 10, 2020 the Judicial Council by
email, voted and approved CARES Act Funding by unanimous vote.

2. CHAIR’S REPORT: (Chief Justice Matthew B. Durrant)
Chief Justice Durrant looks forward to the Annual Judicial Conference.

3. ADMINISTRATOR’S REPORT: (Judge Mary T. Noonan)

Judge Mary T. Noonan said interviews for the new Office of Fairness and Accountability
will be conducted next week. The 117 applicants were divided into three tiers of qualifications.
The first interview panel consists of administrators and judges. Tom Langhorne (Education
Department Director) announced his retirement effective January, 2021. Jessica Van Buren (Law
Library Director) will be leaving the courts mid-October.

The Management Committee has been reviewing Risk Response Plans from courthouses
throughout Utah. The recent COVID surge has caused concern for some counties that are
operating in the Yellow phase. Local experts expect a surge of cases during the winter/flu
season. Judge Noonan expressed that many courts approved to operate in the Yellow phase are
slowly transitioning into the phase. Judge Noonan would like to hold a meeting with presiding
judges, TCEs, COVID Response Team, and the Management Committee next week.

Judge Noonan said data from Court Services indicated a 55% increase in child welfare
cases from 2019 to 2020. After further review, an error was identified in the data calculations.
Once the error has been corrected, new information will be presented to the Council and the
Board of Juvenile Court Judges.

The Annual Judicial Conference will be the first time the new LMS (Learning
Management System) is used by the courts. The Education Department has worked hard to
create an online conference using the LMS system and will be available for any questions.
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4. COMMITTEE REPORTS:
Manage ment Committee Report:
The work of this committee is reflected in the minutes.

Budget & Fiscal Manage ment Committee Report:
Judge Mark May said the work of the committee will be discussed later in this meeting.

Liaison Committee Report:

Michael Drechsel said interim meetings with the legislature have continued. The primary
topic of discussion related to the Judiciary is the Juvenile Court Recodification Effort. The Board
of Juvenile Court Judges will address this legislation as it develops. A new item being addressed
is the Criminal Code Evaluation Task Force — Recodification of the Criminal Code.

Policy and Planning Committee Report:

Judge Derek Pullan noted the Policy & Planning Committee is working on the rule
related to cases under advisement. The committee is working on drafting rules for the Office of
Fairness and Accountability and would like to have the advice and guidance of the new Director.

Bar Commission Report:

Rob Rice reported on the State Bar’s survey results plateaued with respect to minorities
since the last survey in 2011. The Bar will partner with UCLI to increase the pipeline of diverse
candidates in the legal profession.

5. EDUCATION COMMITTEE REPORT: (Judge Diana Hagen, Tom Langhorne,
and Kim Free)
Chief Justice Durrant welcomed Judge Diana Hagen, Tom Langhorne, and Kim Free.
The Education Department has
* been working to replace in-person learning through virtual means;
* training and beginning to use the new LMS and event management system;
¢ welcomed a new team member, Kim Zimmerman;
* been working with Westminster College to continue the Judicial Administration
Certificate Program;
» completely redesigned the department’s budget;
» created procedures manuals; and
* enhanced judicial mentoring efforts through CJA Rule 3-403.

Chief Justice Durrant thanked Judge Hagen, Mr. Langhorne, and Ms. Free. Council
members expressed their appreciation for Mr. Langhorne. Mr. Langhorne said he has thoroughly
enjoyed working for the courts and expressed his greatfulness for the Utah Judiciary.

6. BOARD OF DISTRICT COURT JUDGES REPORT: (Judge Christine Johnson
and Shane Bahr)

Chief Justice Durrant welcomed Judge Christine Johnson and Shane Bahr. Judge Johnson
reported that the Board of District Court Judges has been addressing evictions, cases under
advisement, and the backlog of cases. The Board may seek an amendment to the Administrative
Order to allow for more remote hearings. Judge Johnson’s term as Chair on the Board is
complete. Judge Barry Lawrence will move into the Chair position beginning October 1. The
Board will vote for a new Vice Chair. A few Board members will be transitioning off the Board.

3
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Chief Justice Durrant thanked Judge Johnson and Mr. Babhr.

7. BOARD OF JUVENILE COURT JUDGES REPORT: (Judge F. Richards Smith

and Neira Siaperas)

Chief Justice Durrant welcomed Judge F. Richards Smith and Neira Siaperas. Judge
Smith noted the Board is working on training and mentoring new judges as the juvenile courts
are specialized and unique. Good mentoring is the key to success for new juvenile court judges.
The Board participated in a systemwide effort to create child-welfare core principles. Judge
Smith said the juvenile court has embraced the new Webex reality. The juvenile court does not
have jury trials so they do not have a build up of backlog cases.

Judge Smith thanked Neira Siaperas for her work in the juvenile courts. Roughly, there
have been 11,593 Webex juvenile court hearings since May, which is approximately 3,000
hearings a month. The hearings take a while longer, however, attorneys, GAL, and case workers
work diligently to ensure smooth virtual hearings through education and consistent
communication.

Chief Justice Durrant thanked Judge Smith and Ms. Siaperas.

8. PROBLEM-SOLVING COURT RECERTIFICATIONS: (Judge Dennis Fuchs)
Chief Justice Durrant welcomed Judge Dennis Fuchs. Judge Fuchs noted the PSC’s that
have not met all Required and Presumed Best Practices are working to correct those issues.

Adult Drug Courts that have met all Required and Presumed Best Practices
Sanpete County, Manti — Judge Keisel
Kane County, Kanab — Judge Lee

Adult Drug Court that has met all Required but not all Presumed Best Practices

Sevier County, Richfield — Judge Bagley

Presumed Best Practices #35 requires a drug court to have more than 15 but less than 125
participants. Due to the pandemic the court suspended new entries and is slowly returning to a
full participant count, with 12 participants at this time.

Family Dependency Drug Courts that have met all Required and Presumed Best
Practices

Carbon County, Price — Judge Bunnell

Salt Lake County, Salt Lake City — Judge Jan

Salt Lake County, Salt Lake City — Judge Eisenman

Salt Lake County, Salt Lake City — Judge May

Salt Lake County, West Jordan — Judge Renteria

Family Dependency Drug Courts that have met all Required but not all Presumed

BestPractices

Utah County, American Fork — Judge Nielsen

Presumed Best Practice #31 requires team members to be assigned for not less than two
years. DCFS caseworker turnover occurs often and the courts have no control over that.
Presumed Best Practice # 34 new staff hires receive formal orientation training and attend annual

4
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continuing education workshops. Presumed Best Practice #35 requires a drug court to have more
than 15 but less than 125 participants. Due to the pandemic the court limited the number of
participants. This will change once the court reopens for hearings.

Adult Mental Health Courts that have met all Required and Presumed Best
Practices
Cache County, Logan — Judge Fonnesbeck

Adult Mental Health Courts that have met all Required but not all Presumed Best

Practices

Sevier County, Richfield — Judge Bagley

Presumed Best Practices #35 requires a drug court to have more than 15 but less than 125
participants. Due to the pandemic the court suspended new entries and is slowly returning to a
full participant count, with 5 participants at this time.

Juvenile Mental Health Courts that have met all Required and Presumed Best
Practices
Salt Lake County, Salt Lake City — Judge Knight

The following courts have been sent letters of non-compliance with Required and/or
Presumed Best Practices. These courts are not seeking recertification at this time.

Utah County, American Fork — Judge Nielsen (Family Dependency)

Uintah County, Vernal —Judge McClellan (Adult Drug Court)

San Juan County, Monticello — Judge Torgerson (Adult Drug Court)

Utah County, Provo — Judge Eldridge (Adult Drug Court)

Utah County, Provo — Judge Taylor (Adult Drug Court)

Chief Justice Durrant thanked Judge Fuchs.

Motion: Judge Appleby moved to approve all problem-solving courts listed above including
those who have met all Required but not all Presumed Best Practices, as presented. Judge
Heward seconded the motion, and it passed with Judge May abstaining as to his court.

9. BOARD OF DISTRICT COURT JUDGES REQUEST FOR ORDER REQUIRING

A DECLARATION CONCERNING CARES ACT: (Judge Andrew Stone and

Nancy Sylvester)

Chief Justice Durrant welcomed Judge Andrew Stone and Nancy Sylvester. The Board of
District Court Judges voted to require a declaration be used in all unlawful detainer cases. The
Board is seeking the Judicial Council’s approval for this. The declaration will inform a district
court judge whether the CARES Actapplies in a particular case. Ifthe Actapplies, a district
court judge would then ask whether the landlord gave proper notice to vacate, if the defendant
was charged late fees or penalties for nonpayment of rent during the moratorium period, if this
case was initiated prior to July 25, 2020 or if this case is still in forbearance.

Judge Pullan felt this subject fell within the authority of the Supreme Court and that any
approval of a form should follow the adoption of arule. The Council agreed and no action was
taken.
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Chief Justice Durrant thanked Judge Stone and Ms. Sylvester.

10. TECHNICAL INNOVATION: (Justice Deno Himonas)

Chief Justice Durrant welcomed Justice Deno Himonas. The objective of this proposed
Phase I SBIR project is to demonstrate the feasibility of an Al/Machine Learning/Natural
Language Processing based virtual or robotic lawyer to analyze and deliver legal services. The
core team, made up of experienced lawyers and technologists, has a number of products and
deployments within the legal space, specifically rule-based systems. The team is aware of the
limitations.

Judge Shaughnessy said this was a worthwhile goal but was concerned about the
commitment of staff. Judge Kara Pettit noted phase I didn’t identify what needs would be
required from staff and resources. Justice Himonas agreed to convey to the project that there
would be time-limitations. Judge Pettit recommended waiting until the Director of the Office of
Fairness and Accountability is hired and can address this. Justice Himonas said he canrequest a
more detailed explanation.

Chief Justice Durrant thanked Justice Himonas.

Motion: Justice Himonas moved to convey that the Council is not inclined to approve this item
at this time and that further information would be required. Judge Pettit seconded the motion,
and it passed unanimously.

11. CIVIL JUSTICE DATA COMMONS INITIATIVE: (Justice Deno Himonas)

Chief Justice Durrant welcomed Justice Deno Himonas. The Civil Justice Data Commons
Initiative is engaged in a project, funded by the National Science Foundation, to develop models
and best practices for collecting and sharing data under appropriate privacy and security
safeguards for purposes of expanding access to justice, formulating policy, and increasing the
effectiveness of civil justice mstitutions. Council members wanted more information about the
project. Mr. Rice agreed that the documentation did not provide sufficient information. Judge
Connors did not want to approve giving anyone open access to all of the courts data.

Chief Justice Durrant thanked Justice Himonas.

12. REGULATORY REFORM UPDATE: (Justice Deno Himonas, Larissa Lee, and

Brent Johnson)

Chief Justice Durrant welcomed Justice Deno Himonas, Larissa Lee, and Brent Johnson.
Justice Himonas presented the Narrowing the Access-to-Justice Gap by Reimagining Regulation
Report and Recommendations from the Utah Workgroup on Regulatory Reform. The reform is
not fully staffed, there have been 10 applications to the courts. The courts hired Lucy Ricca, an
independent contractor, to serve as the director. They’ve hired Helen Lindamood as the project
manager. They are in the process of hiring a data analyst as an independent contractor.

The Management Committee and Supreme Court discussed the practical aspects of the
reform office. The AOC has subject-matter experts on this matter that provide assistance. Judge
Pullan recollected that everything with the reform would be funded through a grant. Judge
Appleby agreed and noted the approved minutes reflected that. Justice Himonas said the minutes
were incorrect and that court employees are required to support court functions. Judge Pullan
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said the court canuse AOC resources, but there is always a limit of resources. Judge Pullan felt
the courts should be empowered to do their work and suggested at the beginning of each fiscal
year the Council review anticipated budget costs to avoid any issues. Justice Himonas said he
took responsibility for poor communication but never meant to suggest that the new office would
not use AOC staff. Chief Justice Durrant agreed with Judge Pullan’s recommendation for an
annual budget review and evaluation of AOC staff time devoted to the new office. Judge
Connors mentioned the British experiment report and noticed the tremendous expense in
regulatory reform and felt Judge Pullan’s comments were legitimate. Judge Connors questioned
when this will transition to an independently funded effort.

Chief Justice Durrant thanked Justice Himonas, Ms. Lee, and Mr. Johnson.

13. BUDGET - CARRYFORWARD REQUESTS: (Judge Mark May and Karl

Sweeney)
Chief Justice Durrant welcomed Judge Mark May and Karl Sweeney.

Reserve

$150,000 one-time funds (previously approved)

$231,164 carryforward

$381,163 Total

This is a request for additional one-time funds which will be available to pay for
unexpected/unplanned one-time expenditures at the discretion of the Judicial Council. Funds not
spent can be re-purposed at year-end 2021 for other one-time spending priorities including FY
2021 budget reductions.

#26 Utilize Existing Incentive Gift Cards

$4,175 one-time funds

The AOC Directors and TCEs would like to utilize the existing inventory of gift cards
purchased in FY 2020. The cards total $13,915. The request is funding for the 30% tax impact to
the recipients. The gift card values were increased to cover a large portion of the tax.

#27 I'T WebEx FTR Automation Project

$150,000 one-time funds

The funding request is to enable additional functionality within Webex to automate the
conversion to FTR.

#28 MyCase efiling for Pro Se Parties

$375,000 one-time funds

$80,000 ongoing funds (will begin in FY22)

The ability for pro se parties to efile information for the top 6 case types would make the
courts more efficient in handling 80% of pro se filings for the FY20.

#29 Grants Coordinator Position

$91,400 one-time funds (mid-point salary with benefits)

The Administrative Office of the Courts (AOC) requests funding for one FTE to obtain
and manage grants throughout all court levels and departments. This position will provide much
needed support for employees with existing grant responsibilities, help increase grant funding in
atime of widespread budget cuts and, in conjunction with the Judicial Council, identify and
implement best practices with respect to grant funding and grant-funding protocols.
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#31 Fix Court's Protective Order System

$50,000 one-time funds

The Court's protective order system (“CPOS”) is not in compliance with federal statutes,
federal regulations, state statutes, and judicial rules. The current CPOS requires programming
changes that must be performed by Court Services and IT to bring it back into compliance. IT
will require additional funding, however, that amount will be determined at a later date.

#32 Small Claims ODR Facilitator Training

$15,000 one-time funds

Recruitment and Training of 18 new volunteer ODR Facilitators in order to accommodate
an eventual statewide rollout of the ODR Program for small claims cases.

Motion: Judge May moved to approve the Reserve, Utilize Existing Incentive Gift Cards, IT
WebEx FTR Automation Project, MyCase efiling for Pro Se Parties, Fix Court's Protective Order
System, Small Claims ODR Facilitator Training requests with one-time money, as presented.
Justice Himonas seconded the motion; Judge Pullan requested to move the Grants Coordinator
position to a separate motion.

Judge May said the one time funds request was for the Grant Coordinator position. Judge
Noonan said the courts have in the past used one-time funds to continue certain positions until
the legislature provides ongoing funds or the Court finds ongoing funds to support the position.
Judge Shaughnessy felt there needs to be further discussion on the Grant Coordinator position
and did not want to fund any position with one-time funds. Justice Himonas said the Council has
been in violation of CJA Rule 3-411 requiring a grant coordinator. Karl Sweeney has been
monitoring court grants; however no court personnel meet the intent of the rule. The Judiciary
has approximately 13 grants.

Judge Pullan too preferred not to fund an FTE with one-time money and wondered if
one-time funds would attract a qualified person knowing the position is limited. Judge Pullan
suggested the courts could put a moratorium on grants until a later date. Justice Himonas also
expressed concern with funding this with one-time money; however the amount of time spent by
certain employees who are not experts on grant applications is too much. Chief Justice Durrant
shared Justice Himonas’ view about the need to have a dedicated employee for the court grants.
Larissa Lee noted the anticipated salary is considered the mid-level range. Judge David Connors
recommended further discussion and noted long-term there is no doubt that there is a need for a
coordinator He cautioned that funding personnel with one-time funds is only useful if the
Council is confident the funds will be available at some point.

Judge May noted if the Council funded the position with one-time funds this year, the
Council could renew the one-time funding for the position next year, find permanent funding, or
request funding from the legislature. Judge Noonan noted the rule requiring a grant coordinator
has been in place for many years and that additional nformation could be provided at a future
meeting. Ms. Lee and Ms. Anderson expressed a need for this position now. Judge Connors
preferred to delay a decision rather than to object to a motion. Judge Michelle Heward clarified
the concerns are about ongoing funding and not the need for the position and questioned if a
motion could be made for ongoing funds. Judge May said the Council cannot vote for ongoing
funds at this time. Judge Shaughnessy said he has not had an opportunity to review the rule,
however, he continues to believe the position should not be funded with one-time money. Judge
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Shaughnessy said the Council has worked hard to stay away from funding staff with one-time
money. Judge Shaughnessy agreed with Judge Pullan that if grants are causing so many
problems with Directors, then the grants should stop for now. Judge Noonan believed the staff
that has been involved with most grants raised no concerns about compliance with or
management of current grants. Justice Himonas said he anticipates a grant coordinator would
alleviate some of the AOC support requirements. Judge Pullan would like to have the amount of
resources applied to grants tracked. Chief Justice Durrant and Justice Himonas felt that was an
excellent suggestion.

Motion: Judge May moved to approve the Grants Coordinator Position request, as presented.
Justice Himonas seconded the motion with also seeking permanent funding. Judge May noted the
Budget & Fiscal Management Committee will address permanent funding with the Council ata
later date.

Motion: Judge Connors made a substitute motion to table the Grant Coordinator position
decision until a subcommittee can address this. Judge Appleby seconded the motion. Judges
Walton, Pettit, Shaughnessy, and Rob Rice voted yeah. Justice Himonas, Judges Chin, Cannell,
Sessions, Pullan, May, Evershed, and Heward voted nay. The motion failed.

Motion: Judge Pullan moved to address this after an executive session. Justice Himonas
seconded the motion, and it passed.

14. OLD BUSINESS/NEW BUSINESS
Chief Justice Durrant thanked Judge John Walton for his service on the Council. Judge
Walton thanked the Council members.

Judge Cannell noted the First and Fifth Districts now share a spot on the Judicial Council.
To keep the rotation in sync, this position needs to follow the rotation that Judge Cannell now
holds. Therefore, Judge Cannell will finish the final year of his term (ending Sept. 2021). The
First and Fifth District will then nominate a judge from the Fifth district to serve on the Council.

Cathy Dupont stated the March Utah State Bar Spring Convention will be held in St.
George. As the Council normally holds their March meeting in St. George, Ms. Dupont
questioned whether with the uncertainties of the pandemic and with budget cuts, if the Council
would like to continue that tradition or remain local for the March, 2021 meeting. Mr. Rice said
the Bar has always enjoyed having the Council atthe Convention, although with the surge in
COVID cases the plan to hold the Convention in St. George may change. The Council decided
not to hold their March, 2021 meeting in St. George.

15. EXECUTIVE SESSION
Motion: Judge Appleby moved to go into an executive session to discuss a personnel matter

and/or pending litigation. Justice Himonas seconded the motion, and it passed unanimously.

After the executive session ended, Judge Pullan noted there is only one grant that funds a
position and that if the courts would like the Grants Coordinator position to be funded with a
grant, it would have to be from new grants, not existing ones. Judge Noonan believed this was
incorrect. Justice Himonas said some grants defray administrative costs. Judge May noted the
minutes reflect an approval of a position with future funds. Judge Connors was concerned about
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the process and noted a comment made by a presenter should not be considered an action item of
the Council. Mr. Sweeney implied that the current fiscal year turnover savings would not be able
to cover the cost of the Grants Coordinator position. Ms. Lee identified about 12 states that have
grant coordinators. Judge Pettit clarified that some states’ grant coordinators also have other
duties. Justice Himonas said the majority of the Office of Fairness and Accountability could
potentially be funded through grants. Judge Pullan again stated he is opposed to funding

positions with one-time funding; however, the Council has an obligation to follow the rule.

Motion: Judge Pullan moved to accept the Grants Coordinator position with one-time money
and the courts not seek additional grants until the person is hired and guards are in place. Justice
Himonas seconded the motion, and the motion passed with Judges Walton, Shaughnessy, and
Appleby voting nay.

Judge Pettit echoed that the Council has worked to move away from one-time funding
positions and that she preferred to know additional information on what the position would
entail. Judge Noonan will communicate with HR the job descriptions of other coordinators.

16. CONSENT CALENDARITEMS

a) Village Grant Project. Approved without comment.

b) Probation Policies. Probation Policies 4.9 and 5.7 (4.14 was removed at the
Management Committee meeting). Approved without comment.

¢) Rules for Public Comment. CJA Rules 3-201, 3-201.02, and 4-202.08. Approved
without comment.

17. ADJOURN
The meeting adjourned.
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Agenda

JUDICIAL COUNCIL’S
MANAGEMENT COMMITTEE
Minutes
October 13,2020
Meeting held through Webex
12:00 p.m. — 2:30 p.m.

Chief Justice Matthew B. Durrant, Presiding

Committee Members: AOC Staff:
Chief Justice Matthew B. Durrant, Chair Hon. Mary T. Noonan
Hon. Kate Appleby, Vice Chair Cathy Dupont

Hon. Paul Farr
Hon. Mark May
Hon. Todd Shaughnessy

Excused:
Shane Bahr

Guests:
Brett Folkman, TCE First District Court

Travis Erickson, TCE Seventh District Court

Hon. Michael Leavitt, Fifth Juvenile Court
Chris Morgan, TCE, Sixth District Court
Hon. David Mortensen, Court of Appeals
Russ Pearson, TCE Eighth District Court

Michael Drechsel
Lucy Beecroft
Amy Hernandez
Brent Johnson
Wayne Kidd
Larissa Lee
Daniel Meza Rincon
Zerina Ocanovic
Bart Olsen

Chris Palmer

Jim Peters
Tiffany Pew
Clayson Quigley
Neira Siaperas
Chris Talbot

Jeni Wood

1. WELCOME AND APPROVAL OF MINUTES: (Chief Justice Matthew B.

Durrant)

Judge Kate Appleby welcomed everyone to the meeting. After reviewing the minutes, the

following motion was made:

Motion: Judge Paul Farr moved to approve the October 6, 2020 Management Committee
meeting minutes, as presented. Judge Todd Shaughnessy seconded the motion, and it passed

unanimously.

On October 12, 2020 the Management Committee approved by unanimous vote through
email the Risk Response Checklist for the Sanpete County Justice Court.

2. ADMINISTRATOR'S REPORT: (Judge Mary T. Noonan)

Judge Mary T. Noonan will discuss three recent audits: Court Fines and Surcharges,
Information Sharing in the Justice System, and Justice Remnvestment Initiative with the EOCJ.
Judge Noonan invited Judge Shaughnessy and Judge Farr to participate in the report.
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3. REVIEW COVID CASES FOR COURTHOUSES WORKING IN THE YELLOW

PHASE: (Jeni Wood)

Cathy Dupont presented cases per 100K, ICU Usage, and Test Positivity statistics found
on the DOMO website. The Utah State Health Department advised that cases per 100K should
not exceed 100. The DOMO website no longer will identify 7-day mean incidence. Ms. Dupont
will amend the information as necessary.

Beaver County was approved to operate in the Yellow phase on September 8, 2020.
Beaver has a 14-day mean incidence of around 4 with a 6% Test Positivity rate.

Box Elder County was approved to operate in the Yellow phase on August 19, 2020.
Caleb Harrison, Bear River Health Department provided that Box Elder has continued to climb
and now seen their highest incidence rate yet. Over the past two weeks, they've averaged 16.7
cases per 100K. Brett Folkman said the local health department recommended moving back to
the Red phase.

Motion: Judge Mark May moved to return Box Elder County to the Red phase based on the
local health departments concerns. Judge Shaughnessy seconded the motion, and it passed
unanimously.

Daggett County was approved to operate in the Yellow phase on July 29, 2020. Daggett
has not conducted any tests within the past seven days therefore no data was available.

Duchesne County was approved to operate in the Yellow phase on August 26, 2020. ;
Duchesne’s 14-day case average is 70.1 per 100K, with a 6.2% Test Positivity rate, and a 100%
ICU usage.

Emery County was approved to operate in the Yellow phase on August 19, 2020.
Emery’s 14-day average is 149.7 per 100K with an 11.11% Test Positivity rate. Brandon
Bradford, local health department provided that Emery has had three COVID-related deaths in
the past 14 days, Castleview Hospital met their maximum capability to handle COVID patients
and enacted transports to another hospital that was 5 hours away, today there are 12 new cases,
and that Grand and Emery Counties currently have some of the highest rates of active cases in
Utah. Hospitalizations lag behind cases. In other words, the surge we see now has a real
possibility of leading to more hospitalizations in 5-10 days.

Motion: Judge Shaughnessy moved to return Emery County to the Red phase based on the local
health departments concerns. Judge May seconded the motion, and it passed unanimously.

Iron County was approved to operate in the Yellow phase on August 26, 2020. Iron’s 14-
day average is 153.5 per 100K with an 8.25% Test Positivity rate and a 91% ICU usage. The
committee requested to address COVID numbers at their next meeting.

Juab County was approved on September 15, 2020 to operate in the Yellow phase. Juab’s
14-day average is 458 per 100K with a 16.77% Test Positivity rate.

Millard County was approved on September 9, 2020 to operate in the Yellow phase.
Millard’s 14-day average is 207.6 per 100K with a 6.85% Test Positivity rate.
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Pute County was approved on September 1, 2020 to operate in the Yellow phase. Piute’s
14-day average is 968.9 per 100K with a 33.33% Test positivity rate. Nathan Selin, local health
department felt with the many precautions taking place, the courts could remain in the Yellow
phase. Judge Shaughnessy and Judge Farr felt the courts are set to a different standard than
organizations such as school or church.

Motion: Judge May moved to return Piute, Juab, Millard, Sanpete, and Sevier County to the Red
phase based on the local health departments concerns. Judge Shaughnessy seconded the motion,
and it passed unanimously.

Rich County was approved to operate in the Yellow phase on August 19, 2020. Rich’s
14-day average is 40.6 per 100K with a 20% Test Positivity rate. Mr. Harrison provided that
Rich County has quieted down, with just one confirmed case in the past two weeks. The health
department recommended remaining in the Yellow phase.

Sanpete County was approved to operate in the Yellow phase on October 6, 2020.
Sanpete’s14-day average is 231.9 per 100K with an 11.88% Test Positivity rate.

Sevier County was approved to operate in the Yellow phase on September 1, 2020.
Sevier’s 14-day average is 231.9 per 100K with an 11.88% Test Positivity rate.

Uintah County was approved to operate in the Yellow phase on September 21, 2020.
Uintah’s 14-day average is 98.8 per 100K with a 9.17% Test Positivity rate. Russ Pearson said
the local health department is mostly concerned with the increases in Uintah County, rather than
the other counties. Mr. Pearson will report back to the committee at their next meeting.

4. REQUEST FOR THE CREATION OF A COURT SECURITY AND DOMESTIC

VIOLENCE COMMITTEE: (Amy Hernandez)

For the courts, domestic violence proceedings can end with attacks on judicial officers
and court staff. Over a ten year period, the Center for Court Innovation (CCI) analyzed 185
incidents of violence carried out against judicial officers and court staff. The CCI found that
litigants in domestic violence proceedings were the most commonly-cited cause for these attacks.
With the risk of danger to courts, the CCI recommended developing specific court security
policies and procedures for domestic violence proceedings.

After discussing the CCI's recommendations with Chris Palmer, it was determined that a
committee could be assembled to develop and recommend these court security policies to the
Judicial Council for adoption. The committee would be composed of various stakeholders within
the courts and other agencies to promote the safety of judicial officers, court staff, and court
patrons. These stakeholders may include law enforcement officials, prosecutors, defense
attorneys, judicial officers of all court levels, court staff members, and victim advocates. As part
of the Violence Against Women Act (VAWA) grant, Amy Hernandez volunteered to serve as
staff to the committee under Mr. Palmer’s supervision for the purposes of this project.
Additionally, any costs for the committee would be paid from the VAWA grant funding.

Judge Appleby questioned whether the risk to judicial officers and court personnel may
be greater outside the courts rather than inside the courts. Chris Palmer said 83% of all judicial
threats are from civil cases, mostly involving custody or divorce cases. Judge Shaughnessy
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wondered if there is another committee that this subject could fall under as a subcommittee.
Judge Appleby said if there was a standing committee on security, this would fall under that
committee as a subcommittee. Judge Noonan recommended either creating an ad hoc committee,
having Policy & Planning address this or having Brent Johnson attend a meeting for further
discussion. The committee agreed to postpone this discussion until further research can be
conducted on the possibility of a court security committee. This item will be removed from the
Judicial Council agenda.

5. APPROVAL OF INTERLOCAL AGREEMENT BETWEEN PAROWAN AND
IRON COUNTY: (Jim Peters)
Jim Peters presented a signed Interlocal Agreement between Parowan and Iron County.
The agreement would allow for cited Class B Misdemeanors or lessor criminal matters related to
a section of I15 are sent to Parowan City Justice Court, effective immediately. Judge Appleby
noted local law enforcement has a difficult time identifying which court to send citations when
issued in the area of question.

Motion: Judge Farr moved to approve adding the Interlocal Agreement between Parowan and
Iron County to the Judicial Council agenda, as presented. Judge May seconded the motion, and it
passed unanimously.

6. DISSOLUTION OF SMITHFIELD JUSTICE COURT: (Jim Peters)

Smithfield City intends to seek legislative approval at the next legislative session to
dissolve the Smithfield City Justice Court, effective April 1, 2021. Mr. Peters presented
Resolution 20-05, which explains the dissolution. Mr. Peters said there were other options
identified; however, the city determined the best course of action was to dissolve. There are
neighboring justice courts within a short distance. This will add cases to the district court. Mr.
Peters said this has happened in the past with other district courts.

Motion: Judge Farr moved to approve adding the dissolution of Smithfield Justice Court to the
Judicial Council agenda, as presented. Judge Shaughnessy seconded the motion, and it passed
unanimously.

7. PROBATION POLICIES 4.14, 4.9, AND 5.7: (Tiffany Pew)
Tiffany Pew presented three probation policies for amendments.

Section 2.1 Preliminary Interview

This policy was last updated May 21, 2018. The purpose of the policy is to provide
direction to probation officers when conducting a preliminary interview with a minor and the
parent/guardian/custodian regarding a referral to the Juvenile Court. Changes to this policy
include the replacement of the pre and post adjudication Acknowledgement of Legal Rights
forms with a singular form currently in use and the addition a requirement for probation officers
to provide notification of the prelimmary mterview appointment to the designated school
representative for school-based referrals.

Section 4.2 Formal and Intake Probation

This policy was last updated December 16, 2019. The purpose of the policy is to provide
guidelines for supervision of minors placed on Intake Probation and Formal Probation by the
Court. Updates to the policy include the removal of a reference to the old Serious Youth
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Offender statute and a change requiring that a probation officer make contact with a youth and
family to review the conditions of the order within three business days of a youth being placed
on Intake or Formal probation.

Motion: Judge May moved to approve changes to Probation Policies 2.1 and 4.2, as presented,
and to put on the Judicial Council consent calendar. Judge Shaughnessy seconded the motion,
and it passed unanimously.

8. JUVENILE FILINGS REPORT: (Judge Mary T. Noonan and Neira Siaperas)

The filings reports alone do not reflect the workload of juvenile court judges or staff. The
filings reports count new delinquency episode referrals, child welfare petitions, and certain other
incidents in juvenile court. The workload studies include the filings reports as one of the
components, but additional documents and data are gathered to account for and reflect the
workload on a case.

On August 21, 2020, the annual filings reports for all court levels were presented to the
Judicial Council. The annual reports are prepared by Court Services and the reports run
automatically without intervention by a data analyst. The juvenile court filings report indicated a
55% increase in child welfare (CW) filings n FY20 as compared to FY'19. Following the
presentation, Court Services researched the cause of such a remarkable increase im CW filings. It
was subsequently discovered that the CW filings report was written incorrectly when converted
from the Access to the Cognos platform and had the FY19 filings hardcoded and embedded in
the filings report. This resulted in the FY20 report counting both the FY'19 and FY20 CW filings
which produced the inaccurate report of a 55% increase in CW filings.

The Juvenile Justice Reform (HB 239) requires annual reporting of delinquency filings to
the Commission on Criminal and Juvenile Justice (CCJJ). This report has traditionally been
generated by the juvenile court data analyst and is separate from the annual delinquency filings
report produced by Court Services. The comparison of the CCJJ and the annual delinquency
filings reports indicated a discrepancy of 1,150 referrals with the FY20 annual filings report
showing 14,709 delinquency referrals and the CCJJ report showing 15,859 referrals.

Juvenile Court administrators and the Court Services team reviewed the categories of
filings, discrete filings, and the parameters/filters written into the child welfare, delinquency,
adult violations, and domestic/probate juvenile court filings reports. Several issues were
discovered, such as, inaccuracies in counting delinquency referrals and filings that have not been
counted in prior reports. The analysis and actions taken thus far have been specific to the
reporting of juvenile court filings which include initial referrals, petitions filed, and incidents
created. The next phase of the review and revision of juvenile court data reporting processes will
include the creation of reports based on dispositions.

Judge Michael Leavitt appreciated the work that went nto this study. Neira Siaperas
reviewed the report and felt more individuals should be involved with the reports to ensure better
accuracy. Judge Shaughnessy questioned if the standard is programmed correctly. Ms. Siaperas
said in the past reports this was counting filings incorrectly, however, they have identified a
solution to correct this error.
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Motion: Judge May moved to add the Juvenile Filings Report to the Judicial Council agenda.
Judge Shaughnessy seconded the motion, and it passed unanimously.

9. REVIEW OF COURT COSTS IN SELECTED JUSTICE COURTS: (Wayne Kidd
and Lucy Beecroft)

The review of Court Costs in Selected Utah Justice Courts Audits was conducted in
accordance with the International Standards for the Professional Practice of Internal Auditing.
Lucy Beecroft, Internal Auditor, served as the lead auditor for this review. The purpose of this
review was to determine if the court costs and fees assessed are allowed by statute or policy. In
addition, this provides the courts opportunity to implement remediation plans to address the
recommendations to reduce risk. The audit identified some justice courts that are following
procedures, as noted in the Executive Summary. This report also includes 15 recommendations
addressed to the eight selected courts to strengthen controls and procedures.

Judge Shaughnessy asked what is considered a “court cost” and would it be possible to
remove or clarify the “court costs” section in Coris as it seems to be used often. Wayne Kidd
said the court cost code is commonly used as a miscellaneous category. Mr. Kidd explained that
removing or editing the court costs section could be possible and noted several courts have
started correcting their errors. Judge Shaughnessy appreciates the flexibility of the categories but
may prefer changing the system to force people to correctly capture the category and noted that
an alert could be created to pop up on a screen explaining what is allowed in the category each
time someone selects the court cost category. Ms. Dupont recommended having Jim Peters
address this with the Board of Justice Court Judges and the Education Department. Mr. Peters
noted this is on the Board’s agenda.

Motion: Judge Farr moved to approve the Court Costs in Selected Utah Justice Courts Audits, as
amended, to follow up within sixty days to address the court cost category issue. Judge May
seconded the motion, and it passed unanimously.

10. LEGISLATIVE AUDIT REPORTS: (Michael Drechsel)

Michael Drechsel said the Legislative Audit Committee will meet today to address three
audits: Justice Reinvestment Initiative, Information Sharing in the Justice System, and Court
Fines and Fees. Mr. Drechsel said information regarding the audits cannot be shared until after
the meeting with the Legislative Audit Committee. Judge Noonan thanked Mr. Drechsel for his
pivotal role with these audits. Mr. Drechsel will prepare a summary of the audits to accompany
the audits.

11. IGG SUBCOMMITTEE COURT SPACE PLANNING AND RESPONSE TO
BACKLOG OF JURY TRIALS: (Judge David Mortensen, Chris Talbot, and
Michael Drechsel)

Judge David Mortensen stated they received notice to meet with the IGG Subcommittee,
who would like the courts to review courts’ space, including the square footage of judicial
chambers and what innovations could reduce space, such as holding night courts. They would
also like to know what the courts will do for the backlog of cases due to the pandemic.

Chris Talbot said the Manti Courthouse is struggling with only one courtroom, which is
shared by both the district and juvenile court. Judge Shaughnessy didn’t believe a centralized
scheduling system would work because the courts are jurisdictionally bound. Regarding the
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backlog of jury trials, Judge Shaughnessy felt the message is that the courts are taking the issue
very seriously while ensuring the safety of all involved. Jurors are compelled to come to a
courthouse once a county has been authorized to operate in the Yellow phase so the courts are
studying all options. Judge Shaughnessy said due to the number of increasing backlog of cases, if
Salt Lake County stays in the Red phase for a considerable amount of time, the courts may have
to consider holding jury trials during the Red phase.

Judge Appleby noted because the courts color-coded phases do not match the State’s
phases, the differences between them should be identified. Judge Noonan noted an issue with
evening/weekend trials is that there are so many outside entities involved.

12. COMMITTEE APPOINTMENT: FORMS COMMITTEE: (Brent Johnson)
Brent Johnson addressed the vacancy due to Judge James Taylor’s retirement

announcement. The Board of District Court Judges and the committee recommended Judge Su
Chon’s appointment.

Motion: Judge Farr moved to approve the appointment of Judge Su Chon to the Forms
Committee, as presented, and to include this on the Judicial Council consent calendar. Judge
May seconded the motion, and it passed unanimously.

13. PANDEMIC RISK RESPONSE PLAN REGULAR REPORTING: (Brent Johnson)

Mr. Johnson presented a new form “Pandemic Risk Response Plan Report for the
Court.” The purpose of the form is to verify that courts are regularly reviewing their Risk
Response Plan’s to ensure continued compliance and accountability. Mr. Johnson recommended
that this form be sent to the Management Committee once a month.

Motion: Judge Shaughnessy moved to approve the “Pandemic Risk Response Plan Report for
the  Court form” and to require reporting once a month. Judge Farr seconded the motion, and
it passed unanimously.

14. APPROVAL OF JUDICIAL COUNCIL AGENDA: (ChiefJustice Matthew B.
Durrant)
Chief Justice Durrant addressed the Judicial Council agenda.

Motion: Judge Farr moved to approve the Council agenda, as amended to remove the request for
the creation of a new committee. Judge Shaughnessy seconded the motion, and it passed
unanimously.

15. OLD BUSINESS/NEW BUSINESS: (All)

Mr. Pearson said the jury trial completed last week in the Eighth District. Judge Appleby
said the committee recognizes the issues with moving a county to the Red phase during or just
before the start of a jury trial. The next jury trial is scheduled for November.

16. EXECUTIVE SESSION
An executive session was held.

17. ADJOURN
The meeting adjourned.
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JUDICIAL COUNCIL’S
BUDGET & FISCAL MANAGEMENT COMMITTEE

Minutes
September 10, 2020
Meeting held through Webex
12:00 p.m.—-1:00 p.m.

Members Present: AOC Staff Present:
Hon. Mark May, Chair Hon. Mary T. Noonan
Hon. Augustus Chin Cathy Dupont
Hon. Kara Pettit Shane Bahr

Amy Hernandez
Excused: Alisha Johnson
Michael Drechsel Larissa Lee

Daniel Meza Rincon
Guests: Bart Olsen
Justice Deno Himonas, Supreme Court Chris Palmer
Larry Webster, Second District TCE Jim Peters

Nini Rich

Neira Siaperas
Karl Sweeney
Jeni Wood

1. WELCOME AND APPROVAL OF MINUTES: (Judge Mark May)

Judge Mark May welcomed everyone to the meeting. Judge May addressed the meeting
minutes.

Motion: Judge Kara Pettit moved to approve the August 13, 2020 minutes, as presented. Judge
May seconded the motion, and it passed unanimously.

2. FY 2021 PERIOD 1 FINANCIALS: (AlishaJohnson)

Updated Forecast of FY 2020 Carry-forward to FY 2021

Alisha Johnson provided the FY21 fiscal year end turnover savings forecast. Ms. Johnson
noted the funds returned $1.5M in one-time funds to backfill personnel were not included in the
spreadsheet below.
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3. FY 2021 CARRY-FORWARD AND ONGOING TURNOVER SAVINGS
REQUESTS: (Karl Sweeney, Chris Palmer, Heidi Anderson, LarissaLee, Peyton
Smith, Amy Hernandez, and Nini Rich)

#26 Utilize Existing Incentive Gift Cards

$4,175 one-time funds

The AOC Directors and TCEs would like to utilize the existing inventory of gift cards
purchased in FY 2020. The cards total $13,915. The request is funding for the 30% tax impact to
the recipients. The gift card values were increased to cover a large portion of the tax.

Motion: Judge Chin moved to approve sending the Utilize Existing Incentive Gift Cards request
to the Judicial Council, as presented. Judge Pettit seconded the motion, and it passed
unanimously.

#27 1T WebEx FTR Automation Project

$150,000 one-time funds

The funding request is to enable additional functionality within Webex to automate the
conversion to FTR.

Motion: Judge Chin moved to approve sending the IT Webex FTR Automation Project request
to the Judicial Council, as presented. Judge Pettit seconded the motion, and it passed
unanimously.

#28 MyCase efiling for Pro Se Parties

$375,000 one-time funds

$80,000 ongoing funds (will begin in FY22)

The ability for pro se parties to efile information for the top 6 case types would make the
courts more efficient in handling 80% of pro se filings for the FY20.

Motion: Judge Chin moved to approve sending the MyCase efiling for Pro Se Parties request to
the Judicial Council, as presented. Judge Pettit seconded the motion, and it passed unanimously.

#29 Grants Coordinator Position

$91,400 one-time funds (mid-point salary with benefits)

The Administrative Office of the Courts (AOC) requests funding for one FTE to obtain
and manage grants throughout all court levels and departments. This position will provide much
needed support for employees with existing grant responsibilities, help increase grant funding in
a time of widespread budget cuts and, in conjunction with the Judicial Council, identify and
implement best practices with respect to grant funding and grant-funding protocols. Judge
Noonan said the courts have a history of the Council committing one-time funds to continue
certain positions until the legislature provides ongoing funds.

Motion: Judge Chin moved to approve sending the Grants Coordinator Position request to the
Judicial Council, as presented. Judge Pettit seconded the motion, and it passed unanimously.
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#30 West Jordan Jury Assembly Room Furnishings

$66,700 one-time funds

Replace Jury Assembly Room chairs and tables in the West Jordan Courthouse. Judge
May felt this request should be addressed closer to the end of the fiscal year as spending right
now may be premature. Mr. Sweeney felt it would be fine to wait. Judge Chin confirmed there
are not in-person jury trials being conducted now.

Motion: Judge Pettit moved to defer sending the West Jordan Jury Assembly Room Furnishings
request to the Judicial Council, as presented. Judge Chin seconded the motion, and it passed
unanimously.

#31 Fix Court's Protective Order System

$50,000 one-time funds

The Court's protective order system (“CPOS”) is not in compliance with federal statutes,
federal regulations, state statutes, and judicial rules. The current CPOS requires programming
changes that must be performed by Court Services and IT to bring it back into compliance. Amy
Hernandez stated IT will require additional funding, however, that amount will be determined at
a later date.

Motion: Judge Pettit moved to approve sending the Fix Court's Protective Order System request
to the Judicial Council, as presented. Judge Chin seconded the motion, and it passed
unanimously.

#32 Small Claims ODR Facilitator Training

$15,000 one-time funds

Recruitment and Training of 18 new volunteer ODR Facilitators in order to accommodate
an eventual statewide rollout of the ODR Program for small claims cases.

Motion: Judge Chin moved to approve sending the Small Claims ODR Facilitator Training
request to the Judicial Council, as presented. Judge Pettit seconded the motion, and it passed
unanimously.

Mr. Sweeney recommended moving money not used to create a larger reserve. Judge
Pettit agreed this would be a good idea. Cathy Dupont felt comfort in increasing the reserves
because there is more than adequate senior judge funding, however, once jury trials begin, the
courts may need additional funding for senior judge usage as the backlog of trials is large. Judge
Pettit thanked Ms. Dupont for anticipating funds’ usage.

Motion: Judge Pettit moved to increase the reserve with the additional $160,000. Judge Chin
seconded the motion, and it passed unanimously.

3. OLD BUSINESS/NEW BUSINESS: (All)
There was no additional business discussed.

4, ADJOURN
The meeting adjourned at 12:48 p.m.
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Agenda
UTAH JUDICIAL COUNCIL
POLICY AND PLANNING COMMITTEE
MEETING MINUTES
WebEx video conferencing
October 2, 2020: 12 pm to 2 pm
DRAFT

MEMBERS: PRESENT EXCUSED GUESTS:
Judge Derek Pullan, Chair ° Paul Barron
Judee Brian C I Shane Bahr
udge Brian Lanne * Justice Christine Durham
Judge Augustus Chin ° Bridget Romano

] Nancy Sylvester
Judge David Connors . Dr. Jennifer Yim
Judge Michelle Heward .

STAFF:

Mr. Rob Rice .

Keisa Williams
Minhvan Brimhall (recording secretary)

(1) WELCOME AND APPROVAL OF MINUTES:

Judge Pullan welcomed members and guests to the meeting. The committee considered the minutes from the
September 4, 2020 meeting. With no changes, Judge Heward moved to approve the minutes as drafted. Mr. Rice
seconded the motion. Judge Connors abstained. The motion passed with a majority vote.

(2) 3-101. Judicial Performance Standards:

Judge Pullan provided an overview of the issue. Judge Johnson was unable to join the meeting due to an
evidentiary hearing.

Ms. Romano: This is an important issue both to the Board of District Court Judges (BDCJ) and to JPEC. There have
been concerns in the past that a judge may, unfairly, be found not to meet a performance measure based solely on
the case under advisement standard for a situation outside of the judge’s control. Until recently, JPEC believed that
issue had been addressed by the AOC’s implementation of a tracking system notifying judges of cases under
advisement timelines. Initially, JPEC was concerned with amendments to both paragraphs (2) and (6), but after
meeting with the BDCJ and learning how the tracking system works, JPEC understands that paragraph (2) more
clearly defines when the clock starts ticking, which is perfectly appropriate

JPEC still has concerns with paragraph (6). JPEC has a statutory responsibility to the public to objectively evaluate
judicial performance and provide recommendations with respect to retention. Paragraph (6) clearly intrudes upon
and supplants what would otherwise be a JPEC function. During the meeting with the BDCJ, JPEC proposed
alternatives (included in the meeting materials). We recommended eliminating the “good cause” language because
it is terribly subjective and difficult to apply. Judge Stone suggested that was an artifact from an early draft. JPEC
also suggested that if paragraph (6) were retained, it should include specific circumstances that would qualify as
reasons outside a judge’s personal control. Ms. Sylvester’s alternative draft reflects a couple of them, such as
temporary disability or system failure. That paragraph should also include language delineating the circumstances
in which the Judicial Council would exercise its discretion to report to JPEC that a judge met an objective standard
that he or she otherwise did not. Another suggestion was the possibility of reciprocity, for example, if a judge self-
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declared that he or she met objective criteria, but the Judicial Council was made aware of information
independently that the person in fact did not meet the criteria, the Judicial Council would be able to report that
information to JPEC.

Those alternatives would help, but they do not eliminate JPEC’s concerns, as reflected in the letter Dr. Yim sent in
late August after the BDCJ meeting. The commission feels strongly that paragraph (6) supplants JPEC’s function.
Judges can provide an explanation to JPEC directly regarding why they should not be held responsible for a
standard that they did not objectively meet, and JPEC can exercise its function to determine whether that judge or
justice should ultimately be held accountable. One idea is to amend the self-declaration form to allow a judge to
articulate reasons outside of his or her control. Before JPEC fails a judge on a performance standard, or if JPEC
plans to recommend that the judge not be retained, we make sure that the judge has an opportunity to meet with
and provide information to JPEC sufficient to allow us to make a fair and considered determination.

Justice Durham: | think it is accurate to say that from JPEC’s perspective, the Judicial Council’s function is to set the
standards and JPEC’s function (statutorily), is to evaluate compliance based on objective data. If the Judicial Council
wants to include exceptions and mitigation into the rule, then I don’t think JPEC would be as concerned, but as it is,
the language in the rule leaves all of the discretion to the Council and does not allow JPEC to perform its function
based on objective data. In my communication with Dr. Yim, it is my understanding that this has not been an issue
for judges in terms of their recommendations for retention.

Judge Pullan: I'm troubled with the idea that the Judicial Council is in some way supplanting JPEC’s role, because as
Justice Durham mentioned, the Judicial Council does have a role here (independent of JPEC), which is to certify
whether a judge has or has not met certain standards. As | understand it, nothing requires JPEC to accept the
Judicial Council’s findings. Under current paragraph (6), the Council would have to make findings that JPEC would
be free to accept or reject. It’s strange to me that JPEC is resistant to paragraph (6), because it is actually giving
JPEC more information about the certification than they would have otherwise had.

In section 78A-2-223, a trial court judge shall decide all matters submitted for final determination within two
months, unless circumstances causing the delay are beyond the judge’s control. The legislature recognizes this
exception, but nothing in our current rule incorporates that statutory standard. | don’t view incorporating a
statutory standard in the rule as supplanting JPEC ‘s responsibility because nothing related to certification is
binding on JPEC. JPEC can ultimately reach a different conclusion.

Justice Durham: It’s not a question of whether the Judicial Council is supplanting JPEC. It’s a question of whether
the Judicial Council is performing its obligations with respect to setting the standards. Part of the problem is that
the language of the rule does not fully define the standard. | think 78A-2-223 is unconstitutional. The legislature
doesn’t have the power to tell the judiciary what reasonable time standards are. That constitutional authority
belongs with the Judicial Council. JPEC isn’t worried about losing power as much as we are worried about ensuring
the Council’s role is clear, and that role is to set standards. With respect to the statute, the Judicial Council could
incorporate the same statutory considerations into the rule, detail them, and ensure JPEC and judges know exactly
what the criteria are for compliance with time standards.

Dr. Yim: | would encourage you to think for a moment as a member of the public, as someone who goes to JPEC’s
website and reads about judges who serve their community. | believe there is real value in having objective
standards. Providing the Judicial Council with the discretion to overrule the self-declaration of a judge makes it
appear that this process is something less than objective. | would encourage the Council to articulate the
exceptions in the rule, so judges and the public know exactly what those standards are in advance. Those are better
optics than allowing the Judicial Council to overrule and pass a judge who has failed the objective standards.

Judge Heward: Do judges make the determination themselves about when they self-disclose a situation beyond
their control?
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Ms. Romano: That was my suggestion with respect to potentially amending the self-declaration form, adding a
section to provide objective information about a circumstance a judge feels was outside of his or her control, such
as a temporary disability, pandemic, hurricane, earthquake, etc. The judge would be accurately reporting that he or
she did not met the definition of the standard, but with an explanation as to why they should not be held
accountable. That would allow JPEC to overcome the presumption. The Judicial Council should set the standard,
but the Council should not also be applying the standard and telling JPEC whether the standard has been met.

Judge Heward: If paragraph (6) were adopted, JPEC would be getting more information than they were before and
nothing prevents JPEC from making its own determination. | don’t think that infringes on JPEC’s responsibility.

Justice Durham: You’re right that JPEC would get more information under the alternative proposal, but think about
the optics. For example, the Judicial Council reviews and publishes its findings with respect to a particular judge,
saying ‘no this judge didn’t meet the standards but we’re going to excuse it and deem him or her in compliance
because of the following factors,” and then JPEC disagrees, saying ‘we don’t think those factors arise to a sufficient
level to deem this judge in compliance.” As Jennifer points out, what does the public make of that? The legislature
didn’t want judges judging the performance of other judges, which is why they split the functions, with the Council
setting standards and JPEC enforcing those standards, or at least deeming compliance with the standards. | agree
that JPEC would be getting more information and that’s a factor we should keep in the mix. The more information
the better and JPEC wants it, but | don’t think you really want to set things up in such a way that the Council could
potentially be in conflict with JPEC on evaluations.

Ms. Sylvester: This highlights the balance of power between the executive and judicial branches. | see the optics
from a positive angle. If the Council thinks a judge should be certified but JPEC disagrees, that would underscore
how important JPEC really is.

Dr. Yim: From a historical perspective, when a judge fails the minimum standards of performance, JPEC has always
received from the judiciary the same amount of information suggested here. The commission invites and/or meets
with the judge and the AOC provides written documentation. It would be great if that requirement were written
into the rule, but in my view this is not an increase in information.

Judge Connors: When each judge signs his or her own self-declaration, copies are sent to the presiding judge.
What am | supposed to do with them? Am | supposed to decide if what the judge wrote is truly a violation? Am |
supposed to make some comment to the Judicial Council as | pass them along, or am | simply supposed to sign
them with a note saying | reviewed them and send them on? Example: a brand new judge self-declared that he
was non-compliant when, in fact, he was in compliance and had just made a mistake. He checked the wrong box.
He had inherited something from a prior judge and hadn’t had 10 minutes to think about the matter, let alone 60
days, and yet he declared himself non-compliant. And what about 50/50 compliance situations (i.e., rule
suspensions due to the pandemic)? | don’t see anything in the rule addressing those sorts of situations.

Justice Durham: If it’s a clerical error, take the form back to the judge, explain the process, and give him a new
form to fill out. | was thinking of other rules, like the education rule, that are based on clear objectives. Did you
show up? Did you get enough credit hours?

Judge Pullan: The purpose of Policy and Planning is to serve as a lightning rod to identify the policy interests of
stakeholders and ultimately make a recommendation to the Council. The discussion today has been fruitful and
helped us better understand JPEC’s concerns. Laws can be developed in two ways, by rule or case-by-case over
time. If we were to try to list all of the circumstances outside a judge’s control, it would be a very long list. My
guestion is do we try to come up with a list, or do we let the standards develop case-by-case over time?

Justice Durham: Establishing a more robust definition of compliance and exceptions would help, but there are two
issues. First, who should have discretion, the Council or JPEC? Second, related to the exercise of discretion is the
scope of the discretion. Under the current rule, that scope is very broad. This discussion is about how to narrow the
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scope and make the standards more robust. If some of the discretion belongs with the Council, what is the scope of
that discretion?

Judge Pullan: | don’t like the good cause language. It isn’t found in the statute and | think it should be eliminated.
That is a narrowing of discretion.

Mr. Bahr: If the Council determines that a judge is non-compliant, is that information published by JPEC?

Dr. Yim: JPEC is statutorily required to invite a judge to appear if the judge fails a minimum standard. The judge can
decline to appear, but it is not discretionary on JPEC’s part. The commission will write a narrative giving the reasons
for the failure and how the judge overcame that failure. If a judge chooses not to run for retention, certain parts of
the report from the Council would be redacted as that information is protected.

Mr. Bahr: One of the BDCJ's concerns was what information would be made public.

Justice Durham: | recommend that we start focusing more on the creation of a rebuttable presumption, and
maybe incorporate that language somewhere in the rule.

Judge Pullan: In terms of the legitimacy of our institutions, the Judicial Council has no interest in certifying bad
judges and JPEC has no interest in decertifying good judges. If JPEC starts to decertify judges for things beyond their
control, JPEC’s legitimacy in the eyes of the public would be diminished. The same for the Council. Judge Pullan
invited Dr. Yim, Justice Durham, and Ms. Romano to Policy and Planning’s November meeting to continue this
discussion and work on a rule draft. Judge Johnson and Judge Lawrence from the BDCJ will also be invited.

Ms. Williams will send Judge Heward, Judge Lawrence, and Judge Cannell a copy of the WebEx recording of today’s
meeting. Judge Heward will discuss this issue with the Board of Juvenile Court Judges. Judge Cannell will report to
the BDCJ on October 16™.

(3) Rules back from public comment:
e 3-104. Presiding judges
e 3-111. Performance evaluation of senior judges and court commissioners
e 4-202.02. Records classification
e  6-507. Court visitor
e  3-407. Accounting
e  4-609. Procedure for obtaining fingerprints and OTNs on defendants not booked in jail
e 10-1-404. Attendance and assistance of prosecutors in criminal proceedings
e 4-401.01. Electronic media coverage of court proceedings
e  4-401.02. Possession and use of portable electronic devices

Ms. Williams reviewed rules back from public comment. Two comments were received on rule 6-507, and one
comment was received on 4-401.02. No comments were received on the other seven rules.

Rule 6-507

Ms. Sylvester reviewed the public comments on Rule 6-507. A statutory reference in paragraph (2)(C) was
corrected. In regard to the requirements under (3)(B), most of the rule simply codifies what court visitors are
already doing, so | don’t think this creates any additional burdens. In regard to interviewing physicians, | haven’t
heard of any significant challenges. From what | understand, court visitors just keep trying until they get in touch.

Judge Pullan: If a physician has conducted an assessment and provided information relevant to the physical or
mental condition of the defendant, that’s a pretty important person that I'd like to talk to.



000029

Judge Connors: Most of the letters from physicians are incredibly general, and some are only 1-2 lines long. It’s
important to have someone follow up to ensure the physician conducted a thorough assessment, rather than
taking mom or dad’s word for it. I’'m not aware of a single case where a court visitor has gone rogue and run up a
bunch of fees and expenses. | would hate to remove “will” and change to “may” and then be unsure if I'm going to
get useful reports from court visitors. There are circumstances when a court visitor can’t get a physician to respond
or do a home visit, but they usually just indicate that in their report. | don’t think this is a problem.

Judge Cannell agreed.

Mr. Bahr: It can take quite a bit of time to get a response from a physician and it has been even more challenging
lately with COVID, but that’s a policy issue that could be handled on the program side. Court visitors can be
instructed to make a note in the report regarding their efforts to contact a physician and move on.

Rule 4-401.02:

Ms. Williams reviewed the proposed amendments and public comment on behalf of Mr. Johnson. After reviewing
the public comment, Mr. Johnson recommends one minor change, adding the word “portable” to the definition of
“electronic device.” Mr. Johnson’s original concern was that people would be able to record remote proceedings
from home with a device that would not necessarily be considered "portable," but the definition of electronic
portable device includes personal computers (which are not easily portable), so including “portable” probably isn’t
an issue.

As for the public commenter’s suggestion to simplify the language, that would require an entire re-write of the
rule. Because remote hearings are common practice, there is some urgency to these changes and the rule as
proposed is sufficiently clear. By way of background, the original purpose of the rule was to address the increasing
use of electronic devices in courtrooms. The intent of the rule was to clarify that people would be permitted to
silently use items such as cell phones and laptop computers in the courtroom, but no recording would be
permitted. The focus of the rule was not necessarily on recording, but permitted uses. The current proposed
amendment focuses more on recording.

Mr. Rice moved to approve all of the rules under this section (as amended) for recommendation to the Council that
they be approved as final with an effective date of November 1st. Judge Connors seconded the motion. The
motion passed unanimously.

(4) 4-202.02. Records classification

Ms. Williams: HB 206 went into effect on October 1, 2020. Judges are now required to consider an individual’s
ability to pay a monetary bail amount any time a financial condition of release is ordered. The Judicial Council
recently adopted a new matrix that recommends monetary bail amounts based on an individual’s gross household
income and number of dependents. In order to provide judges with that information at the time an initial release
decision is made, law enforcement will begin asking defendants those two questions and submitting the answers to
the court electronically via the probable cause system.

Rule 4-202.02 classifies affidavits of indigency as Private records, but as it is currently written, the rule would not
cover the two data elements because the answers would not be submitted as part of an affidavit. The proposed
amendment at line 142 would cover both affidavits of indigency and the financial data elements as Private records.
Programming required to submit and capture the two data elements has not yet been completed so there isn’t a
rush to approve the rule amendment at this time.

With no further discussion, Judge Cannel moved to approve the rule as proposed for recommendation to the
Council that it be published for comment. Mr. Rice seconded the motion. The motion passed unanimously.
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(5) 4-403. Electronic and signature stamp usage
3-104. Presiding judges

Rule 3-104

Ms. Williams reviewed the proposed amendments on behalf of Mr. Johnson. The proposed amendments at lines
132-134 identify district court presiding judges (PJs) as the signing judge on all automatic expungement orders in
the presiding judge’s district, including those in justice courts. Judge Cannell questioned whether district court
presiding judges have jurisdiction to sign expungement orders in justice court matters. After further discussion, the
committee asked Ms. Williams to follow-up with Mr. Johnson regarding the committee’s concerns and email
members with Mr. Johnson’s response. The committee will vote via email whether to approve the rule as drafted
for recommendation to the Council that it be published for comment.

Judge Cannell moved to approve the proposed amendment to rule 3-104, provided Mr. Johnson determines that
district court presiding judges have jurisdiction to sign orders for justice courts, and the committee votes via email
to approve those amendments. However, if district court PJs lack jurisdiction, he moved that the rule be amended
to make justice court PJs the signing judges for justice court cases and district court PJs the signing judge in district
court cases. Judge Heward seconded the motion. The motion passed unanimously.

Rule 4-403

Ms. Williams reviewed the proposed amendments on behalf of Mr. Johnson. Following a brief discussion, Judge
Connors moved to approve the rule as drafted for recommendation to the Council that it be published for
comment. Judge Cannell seconded the motion. With no objections, the motion passed unanimously.

(6) 3-419. Office of Fairness and Accountability:

Ms. Williams incorporated Judge Connor’s feedback from the last meeting. The AOC is currently interviewing for
the director position. Judge Pullan asked Ms. Williams to hold off on additional amendments to the rule until the
new director is on board and can provide input. The committee made no changes to the proposed rule.

(7) Old business/new business:

Ms. Williams reported that Bart Olsen has prepared a packet of all of the proposed amendments to Human
Resource (HR) policies. Because the revisions are so extensive, Mr. Olsen is proposing that he email Policy and
Planning members a memo outlining the amendments. Members would conduct a review of the policies on their
own time and provide feedback to Mr. Olsen prior to the November meeting. At the November meeting, the
committee would review those policies flagged by members for discussion. Judge Pullan was in favor of Mr. Olsen’s
proposal and requested an executive summary of the proposed changes. Ms. Williams will report back to Mr. Olsen
and add the HR policy revisions to the committee’s November agenda.

(8) ADJOURN:

With no further items for discussion, Judge Cannell moved to adjourn the meeting. Mr. Rice seconded the motion.
With no opposition, the meeting adjourned at 2 pm. The next meeting will be on November 6, 2020 at 9 am via
WebEx video conferencing.
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MEMORANDUM

TO: Management Committee / Judicial Council

FROM: Keisa Williams

RE: Rules for Final Approval

The Judicial Council approved the following rules for public comment. During the 45-day comment
period, one comment was received on Rule 4-401.02 and two comments were received on Rule 6-507.
Policy and Planning reviewed the comments and made a few minor amendments. The Committee
recommends the following rules to the Judicial Council for final approval with an effective date of
November 1, 2020.

3-104. Presiding Judges (AMEND)
The proposed amendments at lines 167-177 define “submitted” for purposes of the cases under
advisement performance standard.

3-111. Performance Evaluation of senior judges and court commissioners (AMEND)

The proposed amendments at lines 138-152 define “submitted” for purposes of the cases under
advisement performance standard. The proposed amendments at lines 218-222 state that senior judges
and court commissioners can overcome a presumption against certification if they can show that their
failure to comply with education requirements or the Code of Judicial Conduct was beyond their
personal control.

4-202.02. Records Classification (AMEND)

The proposed amendment adds stalking injunctions to the proceedings in which the name of a minor is
public (line 168). This would bring the rule in line with existing court practice because minors’ names
are almost always listed on civil stalking injunction requests and orders, which are public documents.

6-507. Court Visitor (NEW)

This is a new rule outlining the appointment and role of court visitors and establishing a process for
review of court visitor reports. The court visitor program has not been codified yet and the program
doesn't have a mechanism for ensuring that judges see the visitors' reports and act on them when
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appropriate. This rule seeks to resolve those issues and provide specific guidance to court visitors and
the program.

There were two comments on this rule (attached). In response to the comments, Policy and Planning
made a minor change to a statutory reference in paragraph (2)(C). No other changes were made.

3-407. Accounting (AMEND)

4-609. Procedure for obtaining fingerprints and OTNs on defendants not booked in jail (AMEND)
10-1-404. Attendance and assistance of prosecutors in criminal proceedings (AMEND)

The proposed amendments to all three rules are related to HB206 and the new definition of bail. Some
additional minor amendments, unrelated to HB206, were made to 3-407 at the request of the Finance
Department.

4-401.01. Electronic media coverage of court proceedings (AMEND)

4-401.02. Possession and use of portable electronic devices (AMEND)

Proposed amendments to Rule 4-401.01 are intended to make it clear that the rule applies to viewing
proceedings by remote transmission. In other words, the media still needs permission if they want to
record or take photos of the proceedings they are viewing. And the proposal would eliminate the
requirement of pool coverage when there are multiple media requests. Any media who register could
attend.

Proposed amendments to Rule 4-401.02 would prohibit individuals from recording or photographing
remote proceedings, just as they are prohibited from doing so in a courtroom. When a person is granted
access to a proceeding they would be required to comply with the rule and administrative and standing
orders, including acknowledging they could be held in contempt for violations.

One comment was received on rule 4-401.02 (attached). In response to the comment, Policy and
Planning retained the word “portable” in paragraph (1)(B).

The mission of the Utah judiciary is to provide an open, fair,
efficient, and independent system for the advancement of justice under the law.
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UTAH COURT RULES - PUBLISHED FOR COMMENT

The Supreme Court and Judicial Council invite comments about amending these
rules. To view the proposed amendment, click on the rule number.

To submit a comment or view the comments of others, click on “Continue Reading.”
To submit a comment, scroll down to the “Leave a Reply” section, and type your
comment in the “Comment” field. Type your name and email address in the
designated fields and click “Post Comment.”

Comments cannot be acknowledged, but all will be considered. Comments are
saved to a buffer for review before publication.

HOME LINKS

Posted: August 10, 2020

Utah Courts Search... SEARCI

Code of Judicial Administration - Comment Period
Closed September 24, 2020

To view all comments
submitted during a
particular comment period,
click on the comment

CJA04-0202.02. Records Classification (AMEND). Minor’s names deadline date. To view all

will be public in stalking injunctions. Reflects current practice. comments to an
amendment, click on the

CJA06-0507. Court Visitor (NEW). New rule outlining the rule number.

appointment and role of court visitors, and establishing a process
for review of court visitor reports.

CJA03-0407. Accounting (AMEND). Clarifies that “bail” refers to CATEGORIES

“monetary bail.” Amends examples of trust accounts to reflect the

most common fund types. = -Alternate Dispute
Resolution

CJA04-0609. Procedure for obtaining fingerprints and Offense = -Code of Judicial

Tracking Numbers on defendants who have not been booked in Administration

jail (AMEND). Clarifies that “bail” means release. = -Code of Judicial

Conduct
. . = -Fourth District Court
CJA010-01-0404. Attendance and assistance of prosecutors in Local Rules
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Professional Conduct
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Practitioner
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CJA04-0401.01. Electronic media coverage of court proceedings
(AMEND). Clarifies that the rule applies to viewing proceedings
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coverage. Any media who register may attend. Electronic access
may be terminated for violations of the rule.

CJA04-0401.02. Possession and use of portable electronic
devices (AMEND). Defines court

proceedings. Prohibits individuals from recording or
photographing remote proceedings.

This entry was posted in CJA010-01-0404, CJA03-0407, CJAO4-
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0507.

« Rules Governing the State
Bar - Comment Period Closed
September 26,2020

Supreme Court Rules of
Professional Practice, Office
of Professional Conduct -
Comment Period Closed
September 11,2020 »

UTAH COURTS

View more posts from this author

3 thoughts on “Code of Judicial Administration - Comment
Period Closed September 24, 2020”

Tracy L. Olson
August 11,2020 at 1:34 pm

CJA Rule 6-507 has a (5) missing in Section (2)(C) “to investigate
the respondent’s circumstances and well-being, including when
an attorney is not appointed under 75-5-303(d);” it appears that
it should be 75-5-303(5)(d).

Additionally, (3)(B) may place an undue burden on the court
visitor as it mandates that the court visitor “will” do certain
things, which include interviewing the physician and anyone
known to have treated the respondent and meeting with the
respondent in person at their place of dwelling. Some physicians
can be difficult to get a hold of and interview them and all know
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treating physicians who may not have treated respondent for
conditions relevant to the issues before the court may be a
difficult thing to ask of a volunteer. Further, several facilities are
not allowing outside visitors given the current situation with
Covid-19 making a meeting with respondents at their place of
dwelling impracticable. It may be better changed to “may” instead
of “will” or to have that the court may order those particular
duties be carried out, but that they are not mandated in every
case.

Jim Hunnicutt
September 7, 2020 at 3:43 pm

Rule 04-0401.02 seems to be aimed at accomplishing two
different things: (1) describing how cell phones, laptops, and
other electronic devices can be used inside a courthouse, and (2)
prohibiting any kind of recording of court proceedings,
regardless of the type of device. However, this rule includes
unnecessary qualifying language muddying that second message.
For instance, line 41 implies you cannot record court proceedings
while “us[ing] portable electronic devices in courtrooms,” and
lines 58-59 imply you cannot record proceedings while “viewing
court proceedings conducted by remote transmission.” Lines 44
and 60 indicate that recording a court proceeding is only
prohibited if done with a “portable electronic device.” Several
portions of this rule could be deleted and replaced with broader
and simpler language such as: “Other than court clerks acting
within the scope of their authority, no one may record any court
proceedings whatsoever. This prohibition applies to any and all
recordings, including, but not limited to, recording images,
sounds, speech, and/or any other type of video or audio, and
regardless of whether the recording is made inside or outside a
courtroom.”

The proposed amendment changes the term “portable electronic
device” in the Definitions section to “electronic device,” but
throughout the rest of the rule, it keeps using the original term
“portable electronic device”

Section (1)(B) seems outdated respecting some of the different
types of devices listed. Consider adding “tablet computer,’
“smartphone,” and “smartwatch.’

Michael A Jensen

September 24,2020 at 8:02 am

CJA Rule 6-507 is unnecessary. Currently, court visitors are
routinely appointed and provide the courts with sufficient
information for the court to act appropriately under the
circumstances.
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This new rule will unduly financially burden Respondent’s estate
or Respondent’s family. Even if the court visitor is a volunteer, the
time required by the proposed guardian and conservator will
generate an expense to Respondent if such guardian or
conservator is a professional. This financial burden particularly
arises from Subsections (2)(2)(D) and (2)(2)(F) where the court
visitor is obligated to ascertain the guardian’s or conservator’s
plans for Respondent’s residence. Also, if included, this
subsection should add the word “conservator” since it is generally
the conservator who deals with Respondent’s residence, not the
guardian.

Subsection (2)(2)(A) is the most common use of the court visitor
should present no problem, although the current system
provides this without this new rule.

Subsection (2)(2)(C) is too vague and may create an implied
obligation on the court visitor to become an advocate for
Respondent although Respondent already has an attorney of
Respondent’s choice or by appointment of the court. This is
subsection also may empower a court visitor beyond what it is
intended, thereby resulting in an adversarial situation that
escalates legal fees for Respondent. Remember, as a matter of
law all of the legal fees incurred become the burden of
Respondent, assuming the petition to appoint is not found to be
without merit. There have been numerous cases where a court
visitor feels so empowered they consider themselves the person
who is to “protect” Respondent, despite the fact that Respondent
already has an attorney advocate. In these instances,
unnecessary legal fees are incurred in resolving the court
visitor’s improper advocacy. In effect, the court visitor becomes
an adverse third party.

Subsection (3)(3)(B)(iii) is problematic, since it is often very
difficult to actually ‘interview” a physician. The common practice
is to have a letter or report from a physician describing
Respondent’s condition sufficiently to opine about the need for a
guardian and/or conservator. Such letter or report is generally
competent evidence for the court to approve the appointment of
a guardian and/or conservator. If there is a dispute over the
cognitive status of Respondent, generally the court will appoint a
physician to evaluate Respondent and issue a report. There is no
need for a court visitor to interview the physician.
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Rule 3-104. Presiding judges.

Intent:

To establish the procedure for election, term of office, role, responsibilities and authority of
presiding judges and associate presiding judges.

Applicability:

This rule shall apply to presiding judges and associate presiding judges in the District and
Juvenile Courts.

Statement of the Rule:

(1) Election and term of office.

(1)(A) Presiding judge. The presiding judge in multi-judge courts shall be elected by a
majority vote of the judges of the court. The presiding judge's term of office shall be at least two
years. A district, by majority vote of the judges of the court, may re-elect a judge to serve
successive terms of office as presiding judge. In the event that a majority vote cannot be
obtained, the presiding judge shall be appointed by the presiding officer of the Council to serve
for two years.

(1)(B) Associate presiding judge.

(1)(B)(i) In a court having more than two judges, the judges may elect one judge of the court
to the office of associate presiding judge. An associate presiding judge shall be elected in the
same manner and serve the same term as the presiding judge in paragraph (1)(A).

(1)(B)(ii) When the presiding judge is unavailable, the associate presiding judge shall
assume the responsibilities of the presiding judge. The associate presiding judge shall perform
other duties assigned by the presiding judge or by the court.

(1)(C) Removal. A presiding judge or associate presiding judge may be removed as the
presiding judge or associate presiding judge by a two-thirds vote of all judges in the district. A
successor presiding judge or associate presiding judge shall then be selected as provided in
this rule.

(2) Court organization.

(2)(A) Court en banc.

(2)(A)(i) Multi-judge courts shall have regular court en banc meetings, including all judges of
the court and the court executive, to discuss and decide court business. The presiding judge
has the discretion to excuse the attendance of the court executive from court en banc meetings
called for the purpose of discussing the performance of the court executive. In single-judge
courts, the judge shall meet with the court executive to discuss and decide court business.

(2)(A)(ii) The presiding judge shall call and preside over court meetings. If neither the
presiding judge nor associate presiding judge, if any, is present, the presiding judge's designee
shall preside.

(2)(A)(iii) Each court shall have a minimum of four meetings each year.

(2)(A)(iv) An agenda shall be circulated among the judges in advance of the meeting with a
known method on how matters may be placed on the agenda.

(2)(A)(v) In addition to regular court en banc meetings, the presiding judge or a majority of
the judges may call additional meetings as necessary.

(2)(A)(vi) Minutes of each meeting shall be taken and preserved.

(2)(A)(vii) Other than judges and court executives, those attending the meeting shall be by
court invitation only.
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(2)(A)(viii) The issues on which judges should vote shall be left to the sound discretion and
judgment of each court and the applicable sections of the Utah Constitution, statutes, and this
Code.

(2)(B) Absence of presiding judge. When the presiding judge and the associate presiding
judge, if any, are absent from the court, an acting presiding judge shall be appointed. The
method of designating an acting presiding judge shall be at the discretion of the presiding judge.
All parties that must necessarily be informed shall be notified of the judge acting as presiding
judge.

(3) Administrative responsibilities and authority of presiding judge.

(3)(A)(i) Generally. The presiding judge is charged with the responsibility for the effective
operation of the court. He or she is responsible for the implementation and enforcement of
statutes, rules, policies and directives of the Council as they pertain to the administration of the
courts, orders of the court en banc and supplementary rules. The presiding judge has the
authority to delegate the performance of non-judicial duties to the court executive. When the
presiding judge acts within the scope of these responsibilities, the presiding judge is acting
within the judge’s judicial office.

(3)(A)(ii) Caseload. Unless the presiding judge determines it to be impractical, there is a
presumption that the judicial caseload of the presiding judge shall be adjusted to provide the
presiding judge sufficient time to devote to the management and administrative duties of the
office. The extent of the caseload reduction shall be determined by each district.

(3)(A)(iii) Appeals. Any judge of the judicial district may ask the Chief Justice or Judicial
Council to review any administrative decision made by the presiding judge of that district.

(3)(B) Coordination of judicial schedules.

(3)(B)(i) The presiding judge shall be aware of the vacation and education schedules of
judges and be responsible for an orderly plan of judicial absences from court duties.

(3)(B)(ii) Each judge shall give reasonable advance notice of his or her absence to the
presiding judge consistent with Rule 3-103(4).

(3)(C) Authority to appoint senior judges.

(3)(C)(i) The presiding judge is authorized to use senior judge coverage for up to 14 judicial
days if a judicial position is vacant or if a judge is absent due to iliness, accident, or disability
Before assigning a senior judge, the presiding judge will consider the priorities for requesting
judicial assistance established in Rule 3-108. The presiding judge may not assign a senior judge
beyond the limits established in Rule 11-201(6).

(3)(C)(ii) The presiding judge will notify the State Court Administrator when a senior judge
assignment has been made.

(3)(C)(iii) If more than 14 judicial days of coverage will be required, the presiding judge will
promptly present to the State Court Administrator a plan for meeting the needs of the court for
the anticipated duration of the vacancy or absence and a budget to implement that plan. The
plan should describe the calendars to be covered by judges of the district, judges of other
districts, and senior judges. The budget should estimate the funds needed for travel by judges
and for time and travel by senior judges.

(3)(C)(iv) If any part of the proposed plan is contested by the State Court Administrator, the
plan will be reviewed by the Management Committee of the Judicial Council for final
determination.
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(3)(D) Court committees. The presiding judge shall, where appropriate, make use of court
committees composed of other judges and court personnel to investigate problem areas, handle
court business and report to the presiding judge and/or the court en banc.

(3)(E) Outside agencies and the media.

(3)(E)(i) The presiding judge or court executive shall be available to meet with outside
agencies, such as the prosecuting attorney, the city attorney, public defender, sheriff, police
chief, bar association leaders, probation and parole officers, county governmental officials, civic
organizations and other state agencies. The presiding judge shall be the primary representative
of the court.

(3)(E)(ii) Generally, the presiding judge or, at the discretion of the presiding judge, the court
executive shall represent the court and make statements to the media on matters pertaining to
the total court and provide general information about the court and the law, and about court
procedures, practices and rulings where ethics permit.

(3)(F) Docket management and case and judge assignments.

(3)(F)(i) The presiding judge shall monitor the status of the dockets in the court and
implement improved methods and systems of managing dockets.

(3)(F)(ii) The presiding judge shall assign cases and judges in accordance with
supplemental court rules to provide for an equitable distribution of the workload and the prompt
disposition of cases.

(3)(F)(iii) Individual judges of the court shall convey needs for assistance to the presiding
judge. The presiding judge shall, through the State Court Administrator, request assistance of
visiting judges or other appropriate resources when needed to handle the workload of the court.

(3)(F)(iv) The presiding judge shall discuss problems of delay with other judges and offer
necessary assistance to expedite the disposition of cases.

(3)(G) Court executives.

(3)(G)(i) The presiding judge shall review the proposed appointment of the court executive
made by the State Court Administrator and must concur in the appointment before it will be
effective. The presiding judge shall obtain the approval of a majority of the judges in that
jurisdiction prior to concurring in the appointment of a court executive.

(3)(G)(ii) The presiding judge for the respective court level and the state level administrator
shall jointly develop an annual performance plan for the court executive.

(3)(G)(iii) Annually, the state level administrator shall consult with the presiding judge in the
preparation of an evaluation of the court executive's performance for the previous year, also
taking into account input from all judges in the district.

(3)(G)(iv) The presiding judge shall be aware of the day-to-day activities of the court
executive, including coordination of annual leave.

(3)(G)(v) Pursuant to Council policy and the direction of the state level administrator, the
court executive has the responsibility for the day-to-day supervision of the non-judicial support
staff and the non-judicial administration of the court. The presiding judge, in consultation with
the judges of the jurisdiction, shall coordinate with the court executive on matters concerning the
support staff and the general administration of the court including budget, facility planning, long-
range planning, administrative projects, intergovernmental relations and other administrative
responsibilities as determined by the presiding judge and the state level administrator.
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(3)(H) Courtrooms and facilities. The presiding judge shall direct the assignment of
courtrooms and facilities.

(3)(I) Recordkeeping. Consistently with Council policies, the court executive, in consultation
with the presiding judge, shall:

(3)(I)(i) coordinate the compilation of management and statistical information necessary for
the administration of the court;

(3)(1)(ii) establish policies and procedures and ensure that court personnel are advised and
aware of these policies;

(3)(1)(iii) approve proposals for automation within the court in compliance with administrative
rules.

(3)(J) Budgets. The court executive, in consultation with the presiding judge, shall oversee
the development of the budget for the court. In contract sites, the court executive shall supervise
the preparation and management of the county budget for the court on an annual basis and in
accordance with the Utah Code.

(3)(K) Judicial officers. In the event that another judge or commissioner of the court fails to
comply with a reasonable administrative directive of the presiding judge, interferes with the
effective operation of the court, abuses his or her judicial position, exhibits signs of impairment
or violates the Code of Judicial Conduct, the presiding judge may:

(3)(K)(i) Meet with and explain to the judge or commissioner the reasons for the directive
given or the position taken and consult with the judge or commissioner.

(3)(K)(ii) Discuss the position with other judges and reevaluate the position.

(3)(K)(iii) Present the problem to the court en banc or a committee of judges for input.

(3)(K)(iv) Require the judge or commissioner to participate in appropriate counseling,
therapy, education or treatment.

(3)(K)(v) Reassign the judge or commissioner to a different location within the district or to a
different case assignment.

(3)(K)(vi) Refer the problem to the Judicial Council or to the Chief Justice.

(3)(K)(vii) In the event that the options listed above in subsections (i) through (vi) do not
resolve the problem and where the refusal or conduct is willful, continual, and the presiding
judge believes the conduct constitutes a violation of the Code of Judicial Conduct, the presiding
judge shall refer the problem to the Council or the Judicial Conduct Commission.

(3)(L) Cases under advisement.

(3)(L)(i) A case is considered to be under advisement when the entire case or any issue in
the case has been submitted to the judge for final determination. For purposes of this rule,
“submitted to the judge” is defined as follows:

(3)(L)(i)(a) When a matter requiring attention is placed by staff in the judge’s personal
electronic queue, inbox, personal possession, or equivalent;

(3)(L)(i)(b) If a hearing or oral argument is set, at the conclusion of all hearings or oral
argument held on the specific motion or matter; or

(3)(L)(i)(c) If further briefing is required after a hearing or oral argument, when all
permitted briefing is completed, a request to submit is filed, if required, and the matter is
placed by staff in the judge's personal electronic queue, inbox, personal possession, or

equivalent.
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A case is no longer under advisement when the judge makes a decision on the issue that is
under advisement or on the entire case.

The final determination occurs when the judge resolves the pending issue by announcing
the decision on the record or by issuing a written decision, regardless of whether the parties are
required to subsequently submit for the judge’s signature a final order memorializing the
decision.

(3)(L)(ii) Once a month each judge shall submit a statement on a form to be provided by the
State Court Administrator notifying the presiding judge of any cases or issues held under
advisement for more than two months and the reason why the case or issue continues to be
held under advisement.

(3)(L)(iii) Once a month, the presiding judge shall submit a list of the cases or issues held
under advisement for more than two months to the appropriate state level administrator and
indicate the reasons why the case or issue continues to be held under advisement.

(3)(L)(iv) If a case or issue is held under advisement for an additional 30 days, the state
level administrator shall report that fact to the Council.

(3)(M) Board of judges. The presiding judge shall serve as a liaison between the court and
the Board for the respective court level.

(3)(N) Supervision and evaluation of court commissioners. The presiding judge is
responsible for the development of a performance plan for the Court Commissioner serving in
that court and shall prepare an evaluation of the Commissioner's performance on an annual
basis. A copy of the performance plan and evaluation shall be maintained in the official
personnel file in the Administrative Office.

(3)(O) Magistrate availability. The presiding judge in a district court shall consult with the
justice court administrator to develop a rotation of magistrates that ensures regular availability of
magistrates within the district. The rotation shall take into account each magistrate’s caseload,
location, and willingness to serve.

Effective November 1, 2020
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Rule 3-111. Performance evaluation of active senior judges and court commissioners.

Intent:

To establish a performance evaluation, including the criteria upon which active senior judges
and court commissioners will be evaluated, the standards against which performance will be
measured and the methods for fairly, accurately and reliably measuring performance.

To generate and to provide to active senior judges and court commissioners information about
their performance.

To establish the procedures by which the Judicial Council will evaluate and certify senior judges
and court commissioners for reappointment.

Applicability:

This rule shall apply to presiding judges, the Board of Justice Court Judges and the Judicial
Council, and to the active senior judges and court commissioners of the Court of Appeals,
courts of record and courts not of record.

Statement of the Rule:
(1) Performance evaluations.
(1)(A) Court commissioners.

(1)(A)(i) On forms provided by the administrative office, the presiding judge of a district
or court level a court commissioner serves shall complete an evaluation of the court
commissioner’s performance by June 1 of each year. If a commissioner serves multiple
districts or court levels, the presiding judge of each district or court level shall complete an
evaluation.

(1)(A)(ii) The presiding judge shall survey judges and court personnel seeking feedback
for the evaluation. During the evaluation period, the presiding judge shall review at least five
of the commissioner’s active cases. The review shall include courtroom observation.

(1)(A)(iii) The presiding judge shall provide a copy of each commissioner evaluation to
the Judicial Council. Copies of plans under paragraph (3)(G) and all evaluations shall also
be maintained in the commissioner’s personnel file in the administrative office.

(1)(B) Active senior judges. An active senior judge’s performance shall be evaluated by
attorneys as provided in paragraph (3)(A) and by presiding judges and court staff as
provided in paragraph (3)(B).

(2) Evaluation and certification criteria. Active senior judges and court commissioners shall
be evaluated and certified upon the following criteria:
(2)(A) demonstration of understanding of the substantive law and any relevant rules of
procedure and evidence;
(2)(B) attentiveness to factual and legal issues before the court;
(2)(C) adherence to precedent and ability to clearly explain departures from precedent;
(2)(D) grasp of the practical impact on the parties of the commissioner’s or senior judge’s
rulings, including the effect of delay and increased litigation expense;
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(2)(E) ability to write clear judicial opinions;

(2)(F) ability to clearly explain the legal basis for judicial opinions;

(2)(G) demonstration of courtesy toward attorneys, court staff, and others in the
commissioner’s or senior judge’s court;

(2)(H) maintenance of decorum in the courtroom;

(2)(I) demonstration of judicial demeanor and personal attributes that promote public trust
and confidence in the judicial system;

(2)(J) preparation for hearings or oral argument;

(2)(K) avoidance of impropriety or the appearance of impropriety;

(2)(L) display of fairness and impartiality toward all parties;

(2)(M) ability to clearly communicate, including the ability to explain the basis for written
rulings, court procedures, and decisions;

(2)(N) management of workload;

(2)(O) willingness to share proportionally the workload within the court or district, or regularly
accepting assignments;

(2)(P) issuance of opinions and orders without unnecessary delay; and

(2)(Q) ability and willingness to use the court’s case management systems in all cases.

(3) Standards of performance.

(3)(A) Survey of attorneys.

(3)(A)(i) The Council shall measure satisfactory performance by a sample survey of the
attorneys appearing before the active senior judge or court commissioner during the period
for which the active senior judge or court commissioner is being evaluated. The Council
shall measure satisfactory performance based on the results of the final survey conducted
during a court commissioner’s term of office, subject to the discretion of a court
commissioner serving an abbreviated initial term not to participate in a second survey under
Section (3)(A)(vi) of this rule.

(3)(A)(ii) Survey scoring. The survey shall be scored as follows.

(3)(A)(ii)(a) Each question of the attorney survey will have six possible responses:
Excellent, More Than Adequate, Adequate, Less Than Adequate, Inadequate, or No
Personal Knowledge. A favorable response is Excellent, More Than Adequate, or
Adequate.

(3)(A)(ii)(b) Each question shall be scored by dividing the total number of favorable
responses by the total number of all responses, excluding the "No Personal Knowledge"
responses. A satisfactory score for a question is achieved when the ratio of favorable
responses is 70% or greater.

(3)(A)(ii)(c) A court commissioner’s performance is satisfactory if:

(3)(A)(ii)(c)(1) at least 75% of the questions have a satisfactory score; and
(3)(A)(ii)(c)(2) the favorable responses when divided by the total number of all
responses, excluding "No Personal Knowledge" responses, is 70% or greater.

(3)(A)(ii)(d) The Judicial Council shall determine whether the senior judge’s survey
scores are satisfactory.
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87 (3)(A)(iii) Survey respondents. The Administrative Office of the Courts shall identify as
88 potential respondents all lawyers who have appeared before the court commissioner during
89 the period for which the commissioner is being evaluated.
90 (3)(A)(iv) Exclusion from survey respondents.
91 (3)(A)(iv)(a) A lawyer who has been appointed as a judge or court commissioner
92 shall not be a respondent in the survey. A lawyer who is suspended or disbarred or who
93 has resigned under discipline shall not be a respondent in the survey.
94 (3)(A)(iv)(b) With the approval of the Management Committee, a court commissioner
95 may exclude an attorney from the list of respondents if the court commissioner believes
96 the attorney will not respond objectively to the survey.
97 (3)(A)(v) Number of survey respondents. The Surveyor shall identify 180 respondents
98 or all attorneys appearing before the court commissioner, whichever is less. All attorneys
99 who have appeared before the active senior judge shall be sent a survey questionnaire as
100 soon as possible after the hearing.
101 (3)(A)(vi) Administration of the survey. Court commissioners shall be the subject of a
102 survey approximately six months prior to the expiration of their term of office. Court
103 commissioners shall be the subject of a survey during the second year of each term of
104 office. Newly appointed court commissioners shall be the subject of a survey during the
105 second year of their term of office and, at their option, approximately six months prior to the
106 expiration of their term of office.
107 (3)(A)(vii) Survey report. The Surveyor shall provide to the subject of the survey, the
108 subject’s presiding judge, and the Judicial Council the number and percentage of
109 respondents for each of the possible responses on each survey question and all comments,
110 retyped and edited as necessary to redact the respondent’s identity.
111 (3)(B) Non-attorney surveys.
112 (3)(B)(i) Surveys of presiding judges and court staff regarding non-appellate
113 senior judges. The Council shall measure performance of active senior judges by a survey
114 of all presiding judges and trial court executives, or in the justice courts, the Justice Court
115 Administrator, of districts in which the senior judge has been assigned. The presiding judge
116 and trial court executive will gather information for the survey from anonymous
117 questionnaires completed by court staff on the calendars to which the senior judge is
118 assigned and by jurors on jury trials to which the senior judge is assigned. The
119 Administrative Office of the Courts shall distribute survey forms with instructions to return
120 completed surveys to the Surveyor. The survey questions will be based on the non-legal
121 ability evaluation criteria in paragraph (2).The Surveyor shall provide to the subject of the
122 survey, the subject’s presiding judge, and the Judicial Council the responses on each survey
123 question. The Judicial Council shall determine whether the qualitative assessment of the
124 senior judge indicates satisfactory performance.
125 (3)(B)(ii) Surveys of Court of Appeals presiding judge and clerk of court. The
126 Council shall measure performance of active appellate senior judges by a survey of the
127 presiding judge and clerk of court of the Court of Appeals. The presiding judge and clerk of
128 court will gather information for the survey from anonymous questionnaires completed by
129 the other judges on each panel to which the appellate senior judge is assigned and by the

130 appellate law clerks with whom the appellate senior judge works. The Administrative Office
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of the Courts shall distribute the survey forms with instructions to return completed surveys

to the Surveyor. The survey questions will be based on the non-legal ability evaluation

criteria in paragraph (2). The Surveyor shall provide to the subject of the survey, the
subject’s presiding judge, and the Judicial Council the responses on each survey question.

The Judicial Council shall determine whether the qualitative assessment of the senior judge

indicates satisfactory performance.

(3)(C) Case under advisement standard.

(3)(C)(i) A case is considered to be under advisement when the entire case or any issue in
the case has been submitted to the senior judge or court commissioner for final determination.
For purposes of this rule, “submitted to the senior judge or court commissioner” or “submission”
is defined as follows:

(3)(C)(i)(a) When a matter requiring attention is placed by staff in the senior judge’s or
court commissioner’s personal electronic queue, inbox, personal possession, or equivalent;
(B)(C)(i)(b) If a hearing or oral argument is set, at the conclusion of all hearings or oral
argument held on the specific motion or matter; or
(B)C)(i)(c) If further briefing is required after a hearing or oral argument, when all
permitted briefing is completed, a request to submit is filed, if required, and the matter is
placed by staff in the senior judge's or court commissioner’s personal electronic queue,
inbox, personal possession, or equivalent.
A case is no longer under advisement when the senior judge or court commissioner makes a
decision on the issue that is under advisement or on the entire case.

(3)(C)(ii)The Council shall measure satisfactory performance by the self-declaration of the
senior judge or court commissioner or by reviewing the records of the court.

(3)(C)(iii) A senior judge or court commissioner in a trial court demonstrates satisfactory
performance by holding:

(3)(C)(iii)(a) no more than three cases per calendar year under advisement more
than two months after submission; and

(3)(C)(iii)(b) no case under advisement more than 180 days after submission

(3)(C)(#iv) A senior judge in the court of appeals demonstrates satisfactory performance by:

(3)(C)(#iv)(a) circulating no more than an average of three principal opinions per
calendar year more than six months after submission with no more than half of the
maximum exceptional cases in any one calendar year; and

(3)(C)(#iv)(b) achieving a final average time to circulation of a principal opinion of no
more than 120 days after submission.

(3)(D) Compliance with education standards. Satisfactory performance is established if
the senior judge or court commissioner annually complies with the judicial education standards
of this Code, subject to the availability of in-state education programs. The Council shall
measure satisfactory performance by the self-declaration of the senior judge or court
commissioner or by reviewing the records of the state court administrator.

(3)(E) Substantial compliance with Code of Judicial Conduct. Satisfactory performance
is established if the response of the senior judge or court commissioner demonstrates
substantial compliance with the Code of Judicial Conduct, if the Council finds the responsive
information to be complete and correct and if the Council’s review of formal and informal
sanctions lead the Council to conclude the court commissioner is in substantial compliance with
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the Code of Judicial Conduct. Under Rule 11-201 and Rule 11-203, any sanction of a senior
judge disqualifies the senior judge from reappointment.

(3)(F) Physical and mental competence. Satisfactory performance is established if the
response of the senior judge or court commissioner demonstrates physical and mental
competence to serve in office and if the Council finds the responsive information to be complete
and correct. The Council may request a statement by an examining physician.

(3)(G) Performance and corrective action plans for court commissioners.

(3)(G)(i) The presiding judge of the district a court commissioner serves shall prepare a
performance plan for a new court commissioner within 30 days of the court commissioner’s
appointment. If a court commissioner serves multiple districts or court levels, the presiding
judge of each district and court level shall prepare a performance plan. The performance
plan shall communicate the expectations set forth in paragraph (2) of this rule.

(3)(G)(ii) If a presiding judge issues an overall “Needs Improvement” rating on a court
commissioner’s annual performance evaluation as provided in paragraph (1), that presiding
judge shall prepare a corrective action plan setting forth specific ways in which the court
commissioner can improve in deficient areas.

(4) Judicial Council certification process

(4)(A) July Council meeting. At its meeting in July, the Council shall begin the process of
determining whether the senior judges and court commissioners whose terms of office expire
that year meet the standards of performance provided for in this rule. The Administrative Office
of the Courts shall assemble all evaluation information, including:

(4)(A)(i) survey scores;

(4)(A)(ii) judicial education records;

(4)(A)(iii) self-declaration forms;

(4)(A)(iv) records of formal and informal sanctions;

(4)(A)(v) performance evaluations, if the commissioner or senior judge received an
overall rating of Needs Improvement; and

(4)(A)(vi) any information requested by the Council.

(4)(B) Records delivery. Prior to the meeting the Administrative Office of the Courts shall
deliver the records to the Council and to the senior judges and court commissioners being
evaluated.

(4)(C) July Council meeting closed session. In a session closed in compliance with Rule
2-103, the Council shall consider the evaluation information and make a preliminary finding of
whether a senior judge or court commissioner has met the performance standards.

(4)(D) Certification presumptions. If the Council finds the senior judge or court
commissioner has met the performance standards, it is presumed the Council will certify the
senior judge or court commissioner for reappointment. If the Council finds the senior judge or
court commissioner did not meet the performance standards, it is presumed the Council will not
certify the senior judge or court commissioner for reappointment. The Council may certify the
senior judge or court commissioner or withhold decision until after meeting with the senior judge
or court commissioner.

(4)(E) Overcoming presumptions. A presumption against certification may be overcome

by a showing ef-good-cause-to-the-contrarythat a senior judge’s or court commissioner’s failure
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to comply with paragraphs (3)(C) and (3)(D) were beyond the senior judge’s or court
commissioner’s personal control. A presumption in favor of certification may be overcome by:
(4)(E)(i) reliable information showing non-compliance with a performance standard,
except as otherwise provided in paragraph (4)(E); or
(4)(E)(ii) formal or informal sanctions of sufficient gravity or number or both to
demonstrate lack of substantial compliance with the Code of Judicial Conduct.

(4)(F) August Council meeting. At the request of the Council the senior judge or court
commissioner challenging a non-certification decision shall meet with the Council in August. At
the request of the Council the presiding judge shall report to the Council any meetings held with
the senior judge or court commissioner, the steps toward self-improvement identified as a result
of those meetings, and the efforts to complete those steps. Not later than 5 days after the July
meeting, the Administrative Office of the Courts shall deliver to the senior judge or court
commissioner being evaluated notice of the Council’s action and any records not already
delivered to the senior judge or court commissioner. The notice shall contain an adequate
description of the reasons the Council has withheld its decision and the date by which the senior
judge or court commissioner is to deliver written materials. The Administrative Office of the
Courts shall deliver copies of all materials to the Council and to the senior judge or court
commissioner prior to the August meeting.

(4)(G) August Council meeting closed session. At its August meeting in a session closed
in accordance with Rule 2-103, the Council shall provide to the senior judge or court
commissioner adequate time to present evidence and arguments in favor of certification. Any
member of the Council may present evidence and arguments of which the senior judge or court
commissioner has had notice opposed to certification. The burden is on the person arguing
against the presumed certification. The Council may determine the order of presentation.

(4)(H) Final certification decision. At its August meeting in open session, the Council shall
approve its final findings and certification regarding all senior judges and court commissioners
whose terms of office expire that year.

(4)(I) Communication of certification decision. The Judicial Council shall communicate its
certification decision to the senior judge or court commissioner. The Judicial Council shall
communicate its certification decision for senior judges to the Supreme Court and for court
commissioners to the presiding judge of the district the commissioner serves.

Effective November 1, 2020
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Rule 4-202.02. Records Classification.

Intent:

To classify court records as public or non-public.

Applicability:

This rule applies to the judicial branch.

Statement of the Rule:

(1) Presumption of Public Court Records. Court records are public unless otherwise
classified by this rule.
(2) Public Court Records. Public court records include but are not limited to:

(2)(A)
(2)(B)

2)(C)

(

(2)(D)
(2)(E)
(
(

2)(F)
2)(G)
(2)(H)
(2)(1)

(2)(Y)

(2)(K)
(2)(L)

abstract of a citation that redacts all non-public information;
aggregate records without non-public information and without personal
identifying information;
appellate filings, including briefs;
arrest warrants, but a court may restrict access before service;
audit reports;
case files;
committee reports after release by the Judicial Council or the court that
requested the study;
contracts entered into by the judicial branch and records of compliance with
the terms of a contract;
drafts that were never finalized but were relied upon in carrying out an
action or policy;
exhibits, but the judge may regulate or deny access to ensure the integrity
of the exhibit, a fair trial or interests favoring closure;
financial records;
indexes approved by the Management Committee of the Judicial Council,
including the following, in courts other than the juvenile court; an index may
contain any other index information:

(2)(L)(i) amount in controversy;

(2)(L)(ii) attorney name;

(2)(L)(iii) licensed paralegal practitioner name;

(2)(L)(iv) case number;
(L)(v) case status;
(2)(L)(vi) civil case type or criminal violation;
(2)(L)(vii) civil judgment or criminal disposition;
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(2)(M)

(2)(N)

(2)(O)

(2)(P)

(2)(Q)

(2)R)

(2)(S)

(2)(T)

(2)(V)
(2)(V)

(2)(W)
(2)(X)
(2)(Y)

(2)(2)

(2)(AA)
(2)(BB)

(2)(CC)
(2)(DD)

(2)(EE)
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(2)(L)(viii) daily calendar;

(2)(L)(ix) file date;

(2)(L)(x)  party name;
name, business address, business telephone number, and business email
address of an adult person or business entity other than a party or a victim
or witness of a crime;
name, address, telephone number, email address, date of birth, and last
four digits of the following: driver’s license number; social security number;
or account number of a party;
name, business address, business telephone number, and business email
address of a lawyer or licensed paralegal practitioner appearing in a case;
name, business address, business telephone number, and business email
address of court personnel other than judges;
name, business address, and business telephone number of judges;
name, gender, gross salary and benefits, job title and description, number
of hours worked per pay period, dates of employment, and relevant
qualifications of a current or former court personnel;
unless classified by the judge as private or safeguarded to protect the
personal safety of the juror or the juror’s family, the name of a juror
empaneled to try a case, but only 10 days after the jury is discharged;
opinions, including concurring and dissenting opinions, and orders entered
in open hearings;
order or decision classifying a record as not public;
private record if the subject of the record has given written permission to
make the record public;
probation progress/violation reports;
publications of the administrative office of the courts;
record in which the judicial branch determines or states an opinion on the
rights of the state, a political subdivision, the public, or a person;
record of the receipt or expenditure of public funds;
record or minutes of an open meeting or hearing and the transcript of them;
record of formal discipline of current or former court personnel or of a
person regulated by the judicial branch if the disciplinary action has been
completed, and all time periods for administrative appeal have expired, and
the disciplinary action was sustained;
record of a request for a record;
reports used by the judiciary if all of the data in the report is public or the
Judicial Council designates the report as a public record;
rules of the Supreme Court and Judicial Council;
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search warrants, the application and all affidavits or other recorded
testimony on which a warrant is based are public after they are unsealed
under Utah Rule of Criminal Procedure 40;

statistical data derived from public and non-public records but that disclose
only public data; and

notwithstanding subsections (6) and (7), if a petition, indictment, or
information is filed charging a person 14 years of age or older with a felony
or an offense that would be a felony if committed by an adult, the petition,
indictment or information, the adjudication order, the disposition order, and
the delinquency history summary of the person are public records. The
delinquency history summary shall contain the name of the person, a listing
of the offenses for which the person was adjudged to be within the
jurisdiction of the juvenile court, and the disposition of the court in each of
those offenses.

(3) Sealed Court Records. The following court records are sealed:
(3)(A) records in the following actions:

(3)(B)
(3)(C)

(3)(A)(i) Title 78B, Chapter 6, Part 1 — Utah Adoption Act six months
after the conclusion of proceedings, which are private until
sealed;

(3)(A)(ii) Title 78B, Chapter 15, Part 8 — Gestational Agreement, six
months after the conclusion of proceedings, which are
private until sealed;

(3)(A)(iii) Section 76-7-304.5 — Consent required for abortions

performed on minors; and
(3)(A)(iv) Section 78B-8-402 — Actions for disease testing;

expunged records;
orders authorizing installation of pen register or trap and trace device under

Utah Code Section 77-23a-15;

(3)(D)
(3)(E)

records showing the identity of a confidential informant;
records relating to the possession of a financial institution by the

commissioner of financial institutions under Utah Code Section 7-2-6;
(3)(F) wills deposited for safe keeping under Utah Code Section 75-2-901;
(3)(G) records designated as sealed by rule of the Supreme Court;
(3)(H) record of a Children's Justice Center investigative interview after the
conclusion of any legal proceedings; and
(3)(1) other records as ordered by the court under Rule 4-202.04.

(4) Private Court Records. The following court records are private:
(4)(A) records in the following actions:
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114 (4)(A)(i) Section 62A-15-631, Involuntary commitment under court
115 order;
116 (4)(A)(ii) Section 76-10-532, Removal from the National Instant Check
117 System database;
118 (4)(A)(iii) Title 78B, Chapter 6, Part 1, Utah Adoption Act, until the
119 records are sealed;
120 (4)(A)(iv) Title 78B, Chapter 15, Part 8, Gestational Agreement, until
121 the records are sealed; and
122 (4)(A)(v) cases initiated in the district court by filing an abstract of a
123 juvenile court restitution judgment.
124 (4)(B) records in the following actions, except that the case history, judgments,
125 orders, decrees, letters of appointment, and the record of public hearings are
126 public records:
127 (4)(B)(i) Title 30, Husband and Wife, including qualified domestic
128 relations orders, except that an action for consortium due
129 to personal injury under Section 30-2-11 is public;
130 (4)(B)(ii) Title 77, Chapter 3a, Stalking Injunctions;
131 (4)(B)(iii) Title 75, Chapter 5, Protection of Persons Under Disability
132 and their Property;
133 (4)(B)(iv) Title 78B, Chapter 7, Protective Orders;
134 (4)(B)(v) Title 78B, Chapter 12, Utah Child Support Act;
135 (4)(B)(vi) Title 78B, Chapter 13, Utah Uniform Child Custody
136 Jurisdiction and Enforcement Act;
137 (4)(B)(vii) Title 78B, Chapter 14, Uniform Interstate Family Support
138 Act;
139 (4)(B)(viii) Title 78B, Chapter 15, Utah Uniform Parentage Act; and
140 (4)(B)(ix) an action to modify or enforce a judgment in any of the
141 actions in this subparagraph (B);
142 (4)(C) affidavit of indigency;
143 (4)(D) an affidavit supporting a motion to waive fees;
144 (4)(E) aggregate records other than public aggregate records under subsection (2);
145 (4)(F) alternative dispute resolution records;
146 (4)(G) applications for accommodation under the Americans with Disabilities Act;
147 (4)(H) jail booking sheets;
148 (4)(1) citation, but an abstract of a citation that redacts all non-public information is
149 public;
150 (4)(J) judgment information statement;
151 (4)(K) judicial review of final agency action under Utah Code Section 62A-4a-1009;
152 (4)(L) the following personal identifying information about a party: driver’s license
153 number, social security number, account description and number, password,
154 identification number, maiden name and mother’s maiden name, and similar
155 personal identifying information;
156 (4)(M) the following personal identifying information about a person other than a

157 party or a victim or witness of a crime: residential address, personal email
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address, personal telephone number; date of birth, driver’s license number,
social security number, account description and number, password,
identification number, maiden name, mother’'s maiden name, and similar
personal identifying information;

medical, psychiatric, or psychological records;

name of a minor, except that the name of a minor party is public in the
following district and justice court proceedings:

(4)(O)(i) name change of a minor;

(4)(O)(ii) guardianship or conservatorship for a minor;

(4)(O)(iii) felony, misdemeanor, or infraction;

(4)(O)(iv) protective orders_and stalking injunctions; and

(4)(O)(v) custody orders and decrees;

nonresident violator notice of noncompliance;

personnel file of a current or former court personnel or applicant for
employment;

photograph, film, or video of a crime victim;

record of a court hearing closed to the public or of a child’s testimony taken
under URCrP 15.5:

(4)(S)(i) permanently if the hearing is not traditionally open to the
public and public access does not play a significant positive
role in the process; or

(4)(S)(ii) if the hearing is traditionally open to the public, until the
judge determines it is possible to release the record without
prejudice to the interests that justified the closure;

record submitted by a senior judge or court commissioner regarding
performance evaluation and certification;

record submitted for in camera review until its public availability is determined;
reports of investigations by Child Protective Services;

4)(W) victim impact statements;

name of a prospective juror summoned to attend court, unless classified by
the judge as safeguarded to protect the personal safety of the prospective
juror or the prospective juror’s family;

records filed pursuant to Rules 52 - 59 of the Utah Rules of Appellate
Procedure, except briefs filed pursuant to court order;

(4)(Z) records in a proceeding under Rule 60 of the Utah Rules of Appellate

Procedure; and

(4)(AA) other records as ordered by the court under Rule 4-202.04.

(5) Protected Court Records. The following court records are protected:

(B)(A)

attorney’s work product, including the mental impressions or legal theories of
an attorney or other representative of the courts concerning litigation,
privileged communication between the courts and an attorney representing,
retained, or employed by the courts, and records prepared solely in
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201 anticipation of litigation or a judicial, quasi-judicial, or administrative
202 proceeding;
203 (5)(B) records that are subject to the attorney client privilege;
204 (5)(C) bids or proposals until the deadline for submitting them has closed;
205 (5)(D) budget analyses, revenue estimates, and fiscal notes of proposed legislation
206 before issuance of the final recommendations in these areas;
207 (5)(E) budget recommendations, legislative proposals, and policy statements, that if
208 disclosed would reveal the court’'s contemplated policies or contemplated
209 courses of action;
210 (5)(F) court security plans;
211 (5)(G) investigation and analysis of loss covered by the risk management fund;
212 (5)(H) memorandum prepared by staff for a member of any body charged by law
213 with performing a judicial function and used in the decision-making process;
214 (5)(I) confidential business records under Utah Code Section 63G-2-309;
215 (5)(J) record created or maintained for civil, criminal, or administrative enforcement
216 purposes, audit or discipline purposes, or licensing, certification or
217 registration purposes, if the record reasonably could be expected to:
218 (5)(J)(i) interfere with an investigation;
219 (5)(J)(ii) interfere with a fair hearing or trial;
220 (5)(J)(iii) disclose the identity of a confidential source; or
221 (5)(J)(iv) concern the security of a court facility;
222 (5)(K) record identifying property under consideration for sale or acquisition by the
223 court or its appraised or estimated value unless the information has been
224 disclosed to someone not under a duty of confidentiality to the courts;
225 (5)(L) record that would reveal the contents of settlement negotiations other than the
226 final settlement agreement;
227 (5)(M) record the disclosure of which would impair governmental procurement or give
228 an unfair advantage to any person;
229 (5)(N) record the disclosure of which would interfere with supervision of an offender’s
230 incarceration, probation, or parole;
231 (5)(O) record the disclosure of which would jeopardize life, safety, or property;
232 (5)(P) strategy about collective bargaining or pending litigation;
233 (5)(Q) test questions and answers;
234 (5)(R) trade secrets as defined in Utah Code Section 13-24-2;
235 (5)(S) record of a Children's Justice Center investigative interview before the
236 conclusion of any legal proceedings;
237 (5)(T) presentence investigation report;
238 (5)(U) except for those filed with the court, records maintained and prepared by
239 juvenile probation; and
240 (5)(V) other records as ordered by the court under Rule 4-202.04.
241

242 (6) Juvenile Court Social Records. The following are juvenile court social records:
243 (6)(A) correspondence relating to juvenile social records;
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244 (6)(B) custody evaluations, parent-time evaluations, parental fithess evaluations,
245 substance abuse evaluations, domestic violence evaluations;
246 (6)(C) medical, psychological, psychiatric evaluations;
247 (6)(D) pre-disposition and social summary reports;
248 (6)(E) probation agency and institutional reports or evaluations;
249 (6)(F) referral reports;
250 (6)(G) report of preliminary inquiries; and
251 (6)(H) treatment or service plans.
252
253 (7) Juvenile Court Legal Records. The following are juvenile court legal records:
254 (7)(A) accounting records;
255 (7)(B) discovery filed with the court;
256 (7)(C) pleadings, summonses, subpoenas, motions, affidavits, calendars, minutes,
257 findings, orders, decrees;
258 7)(D) name of a party or minor;

(
259 (7)(E) record of a court hearing;

260 (7)(F) referral and offense histories

261 (7)(G) and any other juvenile court record regarding a minor that is not designated as
262 a social record.

263

264 (8) Safeguarded Court Records. The following court records are safeguarded:

265 (8)(A) upon request, location information, contact information, and identity

266 information other than name of a petitioner and other persons to be protected
267 in an action filed under Title 77, Chapter 3a, Stalking Injunctions or Title 78B,
268 Chapter 7, Protective Orders;

269 (8)(B) upon request, location information, contact information and identity information
270 other than name of a party or the party’s child after showing by affidavit that
271 the health, safety, or liberty of the party or child would be jeopardized by

272 disclosure in a proceeding under Title 78B, Chapter 13, Utah Uniform Child
273 Custody Jurisdiction and Enforcement Act or Title 78B, Chapter 14, Uniform
274 Interstate Family Support Act or Title 78B, Chapter 15, Utah Uniform

275 Parentage Act;

276 (8)(C) location information, contact information, and identity information of

277 prospective jurors on the master jury list or the qualified jury list;

278 (8)(D) location information, contact information, and identity information other than
279 name of a prospective juror summoned to attend court;

280 (8)(E) the following information about a victim or witness of a crime:

281 (8)(E)(i) business and personal address, email address, telephone
282 number, and similar information from which the person can
283 be located or contacted;

284 (8)(E)(ii) date of birth, driver’s license number, social security number,
285 account description and number, password, identification
286 number, maiden name, mother’s maiden name, and similar

287 personal identifying information.
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288
289 Effective November 1, 2019
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CJA Rule 6-507 (NEW)

Rule 6-507. Court visitors.

Intent:
To set forth the appointment and role of court visitors. To establish a process for the review
of court visitor reports.

Applicability:
This rule applies to court visitor reports in quardianship and conservatorship cases.

Statement of the Rule:

(1) Definition. A visitor is, with respect to guardianship and conservatorship proceedings, a
person who is trained in law, nursing, or social work and is an officer, employee, or special
appointee of the court with no personal interest in the proceedings.

(2) Appointment and role of court visitor. Upon its own initiative or motion of a party or an
“interested person,” as that term is defined in Utah Code section 75-1-201, the court may
appoint a court visitor in a guardianship or conservatorship proceeding to conduct an inquiry
into the following:

(2)(A) whether to waive the respondent’s presence at the hearing under Section 75-5-

303(5)(a);

(2)(B) to confirm a waiver of notice submitted by the respondent in a quardianship or
conservatorship proceeding under Sections 75-5-309(3) or 75-5-405(1);

(2)(C) to investigate the respondent’s circumstances and well-being, including when an
attorney is not appointed under 75-5-303(5)(d);

(2)(D) to review annual reports from the guardian and conservator or gather additional
financial information;

(2)(E) to locate guardians, conservators, and respondents;

(2)(F) to investigate the proposed guardian’s future plans for the respondent’s residence
under Section 75-5-303(4); or

(2)(G) to conduct any other investigation or observation as directed by the court.

(3) Motion to excuse respondent or confirm waiver of hearing. The petitioner, the
respondent, or any interested person seeking to excuse the respondent or confirm a waiver
of hearing, shall file an ex parte motion at least 21 days prior to the hearing.



https://le.utah.gov/xcode/Title75/Chapter5/75-5-S303.html?v=C75-5-S303_2018050820180508
https://le.utah.gov/xcode/Title75/Chapter5/75-5-S303.html?v=C75-5-S303_2018050820180508
https://le.utah.gov/xcode/Title75/Chapter5/75-5-S309.html?v=C75-5-S309_2018050820180508
https://le.utah.gov/xcode/Title75/Chapter5/75-5-S405.html?v=C75-5-S405_1800010118000101
https://le.utah.gov/xcode/Title75/Chapter5/75-5-S303.html?v=C75-5-S303_2018050820180508
https://le.utah.gov/xcode/Title75/Chapter5/75-5-S303.html?v=C75-5-S303_2018050820180508

43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85

000058
CJA Rule 6-507 (NEW)

(3)(A) Upon receipt of the motion, the court shall appoint a court visitor to conduct an
investigation in accordance with paragraph (2) unless a court visitor is not required
under Utah Code section 75-5-303.

(3)(B) Upon appointment to conduct an inquiry into whether to excuse the respondent
from the hearing, the court visitor will:

(3)(B)(i) interview the petitioner, the proposed quardian, and the respondent;

(3)(B)(ii) visit the respondent's present dwelling or any dwelling in which the
respondent will reside if the guardianship or conservatorship appointment is made;

(3)(B)(iii) interview any physician or other person who is known to have treated,
advised, or assessed the respondent’s relevant physical or mental condition;

(3)(B)(iv) confirm a waiver of notice if submitted by the respondent; and

(3)(B)(iv) conduct any other investigation the court directs.

(4) Other inquiries. If the court appoints a visitor under paragraphs (2)(B) through (2)(G),
the court visitor will conduct the inquiry in accordance with the court’s order or appointment.

(5) Language access. If the court visitor does not speak or understand the respondent’s,
proposed guardian’s, proposed conservator’s, or petitioner’s primary language, the court
visitor must use an interpretation service approved by the Administrative Office of the Courts
to communicate with the respondent, proposed guardian, proposed conservator, or

petitioner.

(6) Court visitor report.

(6)(A) Service of the court visitor report. Except for court visitor appointments made
under paragraph (2)(E), in accordance with Rule 5 of the Utah Rules of Civil Procedure,
the court visitor program must file and serve a court visitor report upon all parties and
upon any interested person who has requested the appointment of the court visitor.

(6)(B) Request to Submit for Decision. The court visitor program will file with each
court visitor report a request to submit for decision.

(6)(C) Report regarding waiver of respondent’s presence. In cases involving a
motion to excuse the respondent from the hearing, the court visitor will file with the report
a court-approved proposed order. The report, a request to submit for decision, and a
proposed order will be filed five days before the hearing.
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86 (7) Termination of court visitor appointment. The appointment of the court visitor
87 terminates and the court visitor is discharged from the court visitor's duties upon the date
88 identified in the order of appointment. The court may extend the appointment with or without
89 a request from a party.
90
91 (8) Court findings.
92
93 (8)(A) Reports regarding waiver of respondent’s presence. When a court visitor has
94 filed a report regarding a request to waive the respondent’s presence at the hearing, the
95 court will issue findings and an order as to the waiver at least two days prior to the
96 hearing upon which the request has been made.
97
98 (8)(B) All other reports. WWhen a court visitor has filed a report involving matters other
99 than the waiver of the respondent’s presence, the court will issue findings and an order
100 as to those matters in accordance with the timelines of Rule 3-101.
101

102 Effective November 1, 2020
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Rule 3-407. Accounting.
Intent:
To establish uniform procedures for the processing, tracking, and reporting of accounts
receivable and trust accounts.
Applicability:
This rule applies to the judiciary.
Statement of the Rule:
(1) Manual of procedures.
(1)(A) Manual of Procedures. The administrative office shall develop a manual of

procedures to govern accounts receivable, accounts payable, trust accounts, the audit
thereof, and the audit of administrative procedures generally. The procedures shall be in
conformity with generally accepted principles of budgeting and accounting and shall, at a
minimum, conform to the requirements of this Code and state law. Unless otherwise
directed by the Judicial Council, the manual of procedures and amendments to it shall
be approved by the majority vote of the state court administrator, the court
administrators for each court of record, and the finance manager.

(1)(B) Accounting Manual Review Committee. There is established an accounting

manual review committee responsible for making and reviewing proposals for repealing
accounting policies and procedures and proposals for promulgating new and amended
accounting policies and procedures. The committee shall consist of the following
minimum membership:
(1)(B)(i) the director of the finance department, who shall serve as chair and shall
vote only in the event of a tie;
(1)(B)(ii) four support services coordinators who will serve a three year term, and
may repeat;
(1)(B)(iii) two accountants or clerks with accounting responsibilities from each of
the trial courts of record who will serve a three year term, and may repeat;
(1)(B)(iv) a trial court executive who will serve a three year term;
(1)(B)(v) a clerk of court who will serve a three year term;
(1)(B)(vi) a clerk with accounting responsibilities from an appellate court who will
serve a three year term, and may repeat;
(1)(B)(vii) one court services field specialist, who has an indefinite term;
(1)(B)(viii) the audit director or designee, who shall not vote; and
(1)(B)(ix) the director of the state division of finance or designee, who shall not

vote.
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(1)(C) Member Appointments. Unless designated by office, members of the committee

shall be appointed by the state court administrator, or designee. The department of
finance shall provide necessary support to the committee.
(1)(D) Court Executive Review. New and amended policies and procedures

recommended by the committee shall be reviewed by the court executives prior to being
submitted to the Judicial Council or to the vote of the administrators and the finance
manager. The Court Executives may endorse or amend the draft policies and
procedures or return the draft policies and procedures to the committee for further
consideration.

(2) Revenue accounts.

(2)(A) Deposits; transfers; withdrawals. All courts shall deposit with a depository
determined qualified by the administrative office or make deposits directly with the Utah
State Treasurer or the treasurer of the appropriate local government entity. The
Supreme Court, Court of Appeals, State Law Library, administrative office, district court
primary locations and juvenile courts shall deposit daily, whenever practicable, but not
less than once every three days. The deposit shall consist of all court collections of state
money. District court contract sites and justice courts having funds due to the state or
any political subdivision of the state shall, on or before the 10th day of each month,
deposit all funds receipted by them in the preceding month in a qualified depository with
the appropriate public treasurer. The courts shall make no withdrawals from depository
accounts.

(2)(B) Periodic revenue report. Under the supervision of the court executive, the clerk
of the court shall prepare and submit a revenue report that identifies the amount and
source of the funds received during the reporting period and the state or local
government entity entitled to the funds. Juvenile courts and primary locations of the
district courts shall submit the report weekly to the administrative office. District court
contract sites shall submit the report at least monthly, together with a check for the state
portion of revenue, to the administrative office. Justice courts shall submit the report
monthly, together with a check for the state revenue collected, to the Utah State
Treasurer.

(2)(C) Monthly reconciliation of bank statement. The administrative office shall
reconcile the revenue account upon receipt of the weekly revenue report from the courts
and the monthly bank statements.

(3) Trust accounts.
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(3)(A) Definition. Trust accounts are accounts established by the courts for the benefit
of third parties. Examples of funds which are held in trust accounts include restitution,
child-suppertatiorney fees, and_monetary bail amounts.

(3)(B) Accounts required; duties of a fiduciary. District court primary locations and

juvenile courts shall maintain a trust account in which to deposit monies held in trust for
the benefit of the trustor or some other beneficiary. Under supervision of the court
executive, the clerk of the court shall be the custodian of the account and shall have the
duties of a trustee as established by law. All other courts of record and not of record may
maintain a trust account in accordance with the provisions of this rule.

(3)(C) Monthly reconciliation of bank statement. Each court shall reconcile its ledgers
upon receipt of the monthly bank statement and submit the reconciliation to the
administrative office.

(3)(D) Accounting to trustor. The courts shall establish a method of accounting that will
trace the debits and credits attributable to each trustor.

(3)(E)_Monetary Bail forfeitures; other withdrawals. Transfers from trust accounts to a
revenue account may be made upon an order of forfeiture of monetary bail or other
order of the court. Other withdrawals from trust accounts shall be made upon the order
of the court after a finding of entitlement.

(3)(F) Interest bearing. All trust accounts shall be interest bearing. The disposition of
interest shall be governed by Rule 4-301.

(4) Compliance. The administrative office and the courts shall comply with state law and the
manual of procedures adopted by the administrative office.

Effective November 1, 20482020



O 00 N O ULl A WN B

A D DA D WWWWWWWWWWNNNNNNNNNNRRRRERRERRRERPR
WNPOOOMINOOTON D WNRPROOLUONOOTUNDD WNRPROOLOONOOODUD WNLRO

000063
CJA 4-609

Rule 4-609. Procedure for obtaining fingerprints and Offense Tracking Numbers on
defendants who have not been booked in jail.

Intent:

To establish a procedure for ensuring that fingerprints are obtained from, and an Offense
Tracking Number is assigned to, defendants who have not been booked into jail prior to their
first court appearance.

Applicability:
This rule shall apply to all prosecutors, law enforcement personnel, jail booking personnel, and
trial courts.

This rule shall only apply to offenses which are not included on the Utah Bureau of Criminal
Identification's Non-Serious Offense list.

Statement of the Rule:

(1) The prosecutor shall indicate, on the face of the Information that is filed with the court,
whether the defendant is appearing pursuant to a summons or a warrant of arrest, by inserting
"Summons" or "Warrant" beneath the case number in the caption.

(2) The prosecutor shall cause the criminal summons form to include the following information:
(A) the specific name of the court;
(B) the judge's name;
(C) the charges against the defendant;
(D) the date the summons is issued;
(E) a directive to the defendant to appear at the jail or other designated place for booking
and release prior to appearing at court;
(F) the address of the jail or other designated place; and
(G) a space for booking personnel to note the date and time of booking and the Offense
Tracking Number (formerly known as the CDR Number).

(3) Booking personnel shall:
(A) complete the booking process, including fingerprinting and issuing an Offense
Tracking Number;
(B) record the date and time of booking and the Offense Tracking Number on the
summons form;
(C) return the summons form to the defendant;
(D) instruct the defendant to take the summons form with him/her to the court at the time
designated on the summons;
(E) release the defendant witheut-bail-on their own recognizance unless the defendant
has outstanding warrants; and
(F) send the Offense Tracking Number to the prosecutor.




44
45
46
47
48
49
50
51
52

000064
CJA 4-609

(4) Upon receipt of the Offense Tracking Number from booking personnel, the prosecutor shall
forward the number immediately to the court.

(5) If the defendant appears at court and does not have the summons form with the date and
time of booking and the Offense Tracking Number, court personnel shall instruct the defendant
to go immediately, at the conclusion of the appearance, to the jail or other designated place for
booking and release.

Effective November 1, 2020
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Rule 10-1-404. Attendance and assistance of prosecutors in criminal proceedings.

Intent:
To establish the responsibility of the prosecutor's office to attend criminal proceedings and to
assist the court in the management of criminal cases.

Applicability:
This rule shall apply to the Fourth District Court.

Statement of the Rule:
(1) The prosecutor's office shall assist the court with criminal cases by attending the following
court proceedings:

(A) felony first appearance hearings;

(B) arraignments on informations;

(C) sentencings.

(2) The prosecutor in attendance shall be prepared to provide the court with information relevant
to setting monetary bail and sentencing, including criminal history, and the factual basis for the

offense charged.

(3) Unless specifically requested by the court, the prosecutor is not required to attend
arraignments or sentencings for misdemeanants prosecuted on citations.

Effective: November 1, 2020
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Rule 4-401.01 Electronic media coverage of court proceedings.

Intent:
To establish uniform standards and procedures for electronic media coverage of court
proceedings.

To permit electronic media coverage of proceedings while protecting the right of parties to a
fair trial, personal privacy and safety, the decorum and dignity of proceedings, and the fair
administration of justice.

Applicability:

This rule applies to the courts of record and not of record.

This rule governs electronic media coverage of proceedings that are open to the public-,
including proceedings conducted by remote transmission.

Statement of the Rule:

(1) Definitions.
(1)(A) “Judge” as used in this rule means the judge, justice, or court
commissioner who is presiding over the proceeding.
(1)(B) “Proceeding” as used in this rule means any trial, hearing, or other matter that is
open to the public.
(1)(C) “Electronic media coverage” as used in this rule means recording or transmitting
images or sound of a proceeding.
(1)(D) “News reporter” as used in this rule means a publisher, editor, reporter or other
similar person who gathers, records, photographs, reports, or publishes information for
the primary purpose of disseminating news to the public, and any newspaper, magazine,
or other periodical publication, press association or wire service, radio station, television
station, satellite broadcast, cable system or other organization with whom that person is
connected.

(2) Presumption of electronic media coverage; restrictions on coverage.
(2)(A) There is a presumption that electronic media coverage by a news reporter shall be
permitted in public proceedings where the predominant purpose of the electronic media
coverage request is journalism or dissemination of news to the public. The judge may
prohibit or restrict electronic media coverage in those cases only if the judge finds that
the reasons for doing so are sufficiently compelling to outweigh the presumption.
(2)(B) When determining whether the presumption of electronic media coverage has
been overcome and whether such coverage should be prohibited or restricted beyond
the limitations in this rule, a judge shall consider some or all of the following factors:
(2)(B)(i) whether there is a reasonable likelihood that electronic media coverage
will prejudice the right of the parties to a fair proceeding;
(2)(B)(ii) whether there is a reasonable likelihood that electronic media coverage
will jeopardize the safety or well-being of any individual;
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(2)(B)(iii) whether there is a reasonable likelihood that electronic media coverage
will jeopardize the interests or well-being of a minor;
(2)(B)(iv) whether there is a reasonable likelihood that electronic media coverage
will constitute an unwarranted invasion of personal privacy of any person;
(2)(B)(v) whether electronic media coverage will create adverse effects greater
than those caused by media coverage without recording or transmitting images
or sound;
(2)(B)(vi) the adequacy of the court’s physical facilities for electronic media
coverage;
(2)(B)(vii) the public interest in and newsworthiness of the proceeding;
(2)(B)(viii) potentially beneficial effects of allowing public observation of the
proceeding through electronic media coverage; and
(2)(B)(ix) any other factor affecting the fair administration of justice.
(2)(C) If the judge prohibits or restricts electronic media coverage, the judge shall make
particularized findings orally or in writing on the record. Any written order denying a
request for electronic media coverage shall be made part of the case record.
(2)(D) Any reasons found sufficient to prohibit or restrict electronic media coverage shall
relate to the specific circumstances of the proceeding rather than merely reflect
generalized views or preferences.

(3) Duty of news reporters to obtain permission; termination or suspension of
coverage.

(3)(A) Unless otherwise ordered by the court, news reporters shall file a written request
for permission to provide electronic media coverage of a proceeding at least one
business day before the proceeding. The request shall be filed on a form provided by the
Administrative Office of the Courts. Upon a showing of good cause, the judge may grant
a request on shorter notice.

(3)(B) A judge may terminate or suspend electronic media coverage at any time without
prior notice if the judge finds that continued electronic media coverage is no longer
appropriate based upon consideration of one or more of the factors in Paragraph (2)(B).
If permission to provide electronic media coverage is terminated or suspended, the
judge shall make the findings required in Paragraphs (2)(C) and (2)(D).

(4) Conduct in the courtroom; pool coverage.

(4)(A) Eleetronic-If a proceeding is conducted in the courtroom, electronic media
coverage is limited to one audio recorder and operator, one video camera and operator,
and one still camera and operator, unless otherwise approved by the judge or designee.
All requests to provide electronic media coverage shall be made to the court’s public
information office. The news reporter whose request is granted by the court will provide
pool coverage.

(4)(B) It is the responsibility of news reporters to determine who will participate at any
given time, how they will pool their coverage, and how they will share audio, video or
photographic files produced by pool coverage. The pooling arrangement shall be
reached before the proceedings without imposing on the judge or court staff. Neither the
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88 judge nor court staff shall be called upon to resolve disputes concerning pool
89 arrangements.
90 (4)(C) The approved news reporter shall be capable of sharing audio, video or
91 photographic files with other news reporters in a generally accepted format. News
92 reporters providing pool coverage shall promptly share their files with other news
93 reporters. News reporters must be willing and able to share their files to be approved to
94 provide coverage. (4)(D) News reporters shall designate a representative with whom the
95 court may consult regarding pool coverage, and shall provide the court with the name
96 and contact information for such representative.
97 (4)(E) Tripods may be used, but not flash or strobe lights. Normally available courtroom
98 equipment shall be used unless the judge or a designee approves modifications, which
99 shall be installed and maintained without court expense. Any modifications, including
100 microphones and related wiring, shall be as unobtrusive as possible, shall be installed
101 before the proceeding or during recess, and shall not interfere with the movement of
102 those in the courtroom.
103 (4)(F) The judge may position news reporters, equipment, and operators in the
104 courtroom. Proceedings shall not be disrupted. Equipment operators and news reporters
105 in the courtroom shall:
106 (4)(SE)(i) not use equipment that produces loud or distracting sounds;
107 (4)(&E)(ii) not place equipment in nor remove equipment from the courtroom nor
108 change location while court is in session;
|109 (4)(&E)(iii) conceal any identifying business names, marks, call letters, logos or
110 symbols;
111 (4)(&E)(iv) not make comments in the courtroom during the court proceedings;
112 (4)(&E)(v) not comment to or within the hearing of the jury or any member thereof at
113 any time before the jury is dismissed;
|114 (4)(SE)(vi) present a neat appearance and conduct themselves in a manner
115 consistent with the dignity of the proceedings;
|116 (4)(&E)(vii) not conduct interviews in the courtroom except as permitted by the judge;
117 and
|118 (4)(&E)(viii) comply with the orders and directives of the court.
119
120 (5) Violations. In addition to contempt and any other sanctions allowed by law, a judge may
|121 remove from or terminate electronic access to the proceeding anyone violating this rule or
122 the court’s orders and directives and terminate or suspend electronic media coverage.
123
124 (6) Limitations on electronic media coverage. Notwithstanding an authorization to
125 conduct electronic media coverage of a proceeding, and unless expressly authorized by the
126 judge, there shall be no:
127 (6)(A) electronic media coverage of a juror or prospective juror until the person is
128 dismissed,;
129 (6)(B) electronic media coverage of the face of a person known to be a minor;
130 (6)(C) electronic media coverage of an exhibit or a document that is not part of the

131 official public record;
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(6)(D) electronic media coverage of proceedings in chambers;

(6)(E) audio recording or transmission of the content of bench conferences; or
(6)(F) audio recording or transmission of the content of confidential communications
between counsel and client, between clients, or between counsel.

(7) Except as provided by this rule, recording or transmitting images or sound of a
proceeding without the express permission of the judge is prohibited. This rule shall not
diminish the authority of the judge conferred by statute, rule, or common law to control the
proceedings or areas immediately adjacent to the courtroom.

Effective November 1, 2020
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Rule 4-401.02. Possession and use of portable electronic devices.

Intent:
To permit the use of portable electronic devices in courthouses and courtrooms, subject to local
restrictions.

Applicability:
This rule applies to the courts of record and not of record.

Statement of the Rule:
(1) Definitions.

(1)(A) “Judge” as used in this rule means the judge, justice, or court commissioner who
is presiding over the proceeding.

(1)(B) “Portable electronic device” as used in this rule means any device that can record
or transmit data, images or sounds, or access the internet, including a pager,
laptop/notebook/personal computer, handheld PC, PDA, audio or video recorder,
wireless device, cellular telephone, or electronic calendar.

(1)(C)  “Court proceeding” means any trial, hearing or other matter, including
proceedings conducted by remote transmission.

(2) Possession and use of portable electronic devices in a courthouse.

(2)(A) A person may possess and use a portable electronic device anywhere in a
courthouse, except as limited by this rule or directive of the judge.

(2)(B) All portable electronic devices are subject to screening or inspection at the time of
entry to the courthouse and at any time within the courthouse in accordance with
Rule 3-414.

(2)(C) All portable electronic devices are subject to confiscation if there is reason to
believe that a device is or will be used in violation of this rule. Violation of this rule
or directive of the judge may be treated as contempt of court.

(2)(D)  For the limited purpose of conducting a pilot project to evaluate the performance
of justice court judges using courtroom observation, the Judicial Performance
Evaluation Commission may record and transmit video and sound of court
proceedings. These recordings and transmissions are not public, pursuant to
Utah Code sections 63G-2-201(3) and 78A-12-206.

(3) Restrictions.

(3)(A) Use of portable electronic devices in common areas. The presiding judges
may restrict the time, place, and manner of using a portable electronic device to
maintain safety, decorum, and order of common areas of the courthouse, such
as lobbies and corridors.

(3)(B) Use of portable electronic devices in courtrooms.

(3)(B)(i) A person may silently use a portable electronic device inside a
courtroom.
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(3)(B)(ii) A person may not use a portable electronic device to record or

transmit images or sound of court proceedings, except in accordance
with Rule 4-401.01 or subsection (2)(D) above.

(3)(B)(iii) A judge may further restrict use of portable electronic devices in his or

(3)(B)(iv)

her courtroom. Judges are encouraged not to impose further
restrictions unless use of a portable electronic device might interfere
with the administration of justice, disrupt the proceedings, pose any
threat to safety or security, compromise the integrity of the
proceedings, or threaten the interests of a minor.

During trial and juror selection, prospective, seated, and alternate
jurors are prohibited from researching and discussing the case they
are or will be trying. Once selected, jurors shall not use a portable
electronic device while in the courtroom and shall not possess an
electronic device while deliberating.

Use of portable electronic devices while viewing court proceedings

conducted by remote transmission.

(B)C)(i)

A person may not use a portable electronic device to record,

(3)(C)(ii)

photograph, or transmit images or sound of court proceedings, except
in accordance with rule 4-401.01 or subsection (2)(D) above. Access
to court proceedings will be contingent on the person agreeing to
comply with the provisions in this rule and any administrative or
standing orders that supplement this rule.

A violation of an administrative or standing order may be treated as

contempt of court.

Use of portable electronic devices in court chambers. A person may not use a
portable electronic device in chambers without prior approval from the judge.

Instruction to witnhesses. It should be anticipated that observers in the courtroom will
use portable electronic devices to transmit news accounts and commentary during the
proceedings. Judges should instruct counsel to instruct witnesses who have been

excluded from the courtroom not to view accounts of other witnesses' testimony before

giving their own testimony.

Effective November 1, 2020
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State of Utah

GARY R. HERBERT
Governor

SPENCER J. COX
Lieutenant Governor

August 31, 20{20
Dear Judicial Nominating Commission members,

i write at the request of Governor Herbert to thank you for your tremendous service to the State of
Utah and to emphasize critical aspects of the Utah judicial selection system.

Governor Herbert recognizes and appreciates the many hours of preparation involved with each
judicial vacancy addressed by a judicial nominating commission. Your work is the first step, and a
critical step, in the merit selection of judges, a process that focuses exclusively on qualifications for
office. The Judiciary in Utah is regarded as a model for the nation and world. Your work in reviewing
applications for office, interviewing applicants, and ultimately sending the most qualified applicants
to the Governor is integral to the quality and success of the Utah Judiciary. Governor Herbert

thanks you for your important contributions.

The foundation of the merit selection process for judges is found in the Utah Constitution, Article
VIil, Section 8(4): “Selection of judges shall be based solely upon fitness for office without regard to
any partisan political consideration.” Utah Code 78A-10-102 makes it clear that this provision
governs the actions of judicial nominating commissions, the Governor, and the Senate: “Judges for
courts of record in Utah shall be nominated, appointed, and confirmed as provided in Utah
Constitution Article VIII, Section 8, and this chapter.” ‘

The role of judicial nominating commissions is clear, albeit challenging: “certify to the governor a
list of the [five or seven] most qualified applicants per vacancy.” Utah Code § 78-10-103(3)(a). “In
determining which of the applicants are the most qualified, the nominating commissions shall
determine by a majority vote of the commissioners present which of the applicants best possess the
ability, temperament, training, and experience that qualifies them for the office.” Utah Code § 78-
10-103(2). Administrative rules promulgated by the Utah Commission on Criminal and Juvenile
Justice provide further guidance to judicial nominating commissions as they fulfill their critical role

in the merit selection of judges.

It is imperative that all judicial nominating commission members are united in following the
constitutional provisions, statutes, and administrative rules that govern'the selection of judges.

Utah State Capitol, Suite 200 « P.O. Box 142220 » Salt Lake City, Utah 84114-2220 » Telephone (801) 538-1000
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Commission members will certainly have differences of opinion as to which applicants are the most
qualified. That is why judicial nominating commissions comprise seven voting members who each
bring unique perspectives. That diversity is an important strength. Equally important is the
commitment of each judicial nominating commission member to ignore issues and opinions that
are not relevant to the qualifications of a judge.

The Utah Constitution is clear that partisan political considerations are off-limits. Utah statutes and
administrative rules define the evaluation criteria. Individual members of a judicial nominating
commission have considerable discretion in applying the evaluation criteria and determining what
emphasis to place on each criterion. Members do not have discretion to go beyond the criteria
listed in statute and rule.

A few considerations have been problematic during Governor Herbert’s tenure: geographic location
of the applicant’s residence, geographic location of the applicant’s employment, so-called “ties to
the community,” and confirmability. | will address each of these in turn.

e The Utah Constitution requires district and juvenile court judges to reside in the judicial
district for which they are selected. The Utah Constitution does not require applicants to
reside in the district at the time of application; nor does any statute or rule. The location of
an applicant’s residence and employment are unrelated to the qualifications for judicial
office.

e While “public service” is specifically identified in rule as an evaluation criterion, an
applicant’s ties or connections to any specific area or community is also unrelated to the
qualifications for judicial office.

e Finally, confirmability is beyond the scope of a judicial nominating commission if it means
anything other than the qualifications and evaluation criteria identified in statute and rule.

Judicial nominating commission members must resist any attempt by any person to influence them
to consider anything beyond the qualifications and criteria identified in statute and rule. Failing to
do so undermines the merit selection process that serves Utah so well.

Thank you again for your willingness to serve this great state. The Governor is grateful for your
sacrifice and service. Your contributions may go unnoticed by many, but impact all.

Ronald B. Gordon, Jr.
General Counsel
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INNOVATION OFFICE ACTIVITY REPORT

LAUNCH - OCTOBER 16, 2020

OVERALL METRICS

Total Applications Received 28

Applicants Recommended for

Admission 10

Applicants Admitted to the Sandbox 10
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Applicants Recommended to Deny
Admission

Applicants Recommended to Exit the
Sandbox

Office Status Updates:

1. Staffing
a. Executive Director - Lucy Ricca (contractor, part time, SJI funded)
b. Project Manager - Helen Lindamood (employee, part time, court funded)
c. Data Analyst - Dr. James Teufel (pending contract signing, contractor, part time, SJI funded)
2. Website
a. Pending grant modification request to increase funding for website redesign and rebuild using Utah Interactive and hosted outside of utcourts.gov.
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Utah Code
000091

78A-7-123 Dissolution of justice courts.
1)

(a) The county or municipality shall obtain legislative approval to dissolve a justice court if the
caseload from that court would fall to the district court upon dissolution.

(b) To obtain approval of the Legislature, the governing authority of the municipality or county
shall petition the Legislature to adopt a joint resolution to approve the dissolution.

(c) The municipality or county shall provide notice to the Judicial Council.

(d) Notice of intent to dissolve a Class | or Class Il justice court to the Judicial Council shall
be given not later than July 1 two years prior to the general session in which the county or
municipality intends to seek legislative approval.

(e) Notice of intent to dissolve a Class Ill or Class IV justice court to the Judicial Council shall
be given not later than July 1 immediately prior to the general session in which the county or
municipality intends to seek legislative approval.

2)

(a) A county or municipality shall give notice of intent to dissolve a justice court to the Judicial
Council if the caseload of that court would fall to the county justice court. A municipality shall
also give notice to the county of its intent to dissolve a justice court.

(b) Notice of intent to dissolve a Class | or Class Il court shall be given by July 1 at least two
years prior to the effective date of the dissolution.

(c) Notice of intent to dissolve a Class Il or Class IV court shall be given by July 1 at least one
year prior to the effective date of the dissolution.

(3) Upon request from a municipality or county seeking to dissolve a justice court, the Judicial
Council may shorten the time required between the city's or county's notice of intent to dissolve
a justice court and the effective date of the dissolution.

Renumbered and Amended by Chapter 3, 2008 General Session

Page 1
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Agenda
Chief Justice Matthew B. Durrant Hon. Mary T. Noonhan
Utah Supreme Court M E M O R A N D U M State Court Administrator
Chair, Utah Judicial Council Catherine J. Dupont
Deputy Court Administrator
To: Judicial Council

From: Nancy Sylvester
Date: October 16, 2020
Re: Certification of Senior Judges

The senior judge evaluation and appointment processes are governed by the following Utah
Code of Judicial Administration rules:

e Rule 3-111: governs senior judge evaluations;
e Rule 11-201: governs the appointment of senior judges of courts of record.

None of the senior judge applicants below has complaints pending before the Utah Supreme
Court or the Judicial Conduct Commission. The Justice Court Board will take up the justice court
applications prior to the Council meeting and I will report their recommendations. With respect
to all others, their applications and any other applicable materials are attached and certification
appears to be appropriate.

A. SENIOR JUDGE APPLICANTS
The following retiring judges have applied for active senior judge status.

New Applicants

Last_Nam Geographic_Divisio Retirement_Da
e First_Name Salute Court n te
Taylor James R. Judge District Fourth Judicial 1/1/2021
Court District
Peterson Edwin T. Judge District Eighth Judicial
Court District 1/15/2021
Appleby  Mary Kate A. Judge Court of State of Utah
Appeals 1/1/2021

The following current senior judges have terms of office that will expire on December 31,
2020.

The mission of the Utah judiciary is to provide the people an open, fair,
efficient, and independent system for the advancement of justice under the law.

450 South State Street / P.O. Box 140241 / Salt Lake City, Utah 84114-0241 / 801-578-3808 / Fax: 801-578-3843 / email:nancyjs@utcourts.gov


https://www.utcourts.gov/resources/rules/ucja/view.html?title=Rule%203-111%20Performance%20evaluation%20of%20senior%20judges%20and%20court%20commissioners.&rule=ch03/3-111.htm
https://www.utcourts.gov/resources/rules/ucja/view.html?title=Rule%2011-201.%20Senior%20judges.&rule=ch11/11-201.htm
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Active Senior Judges

Last_Name Fjrst Name Salute Court Geographic_Division
Allphin Michael G. ' Judge District Court Active
Beacham G- Rand Judge District Court Active
Dawson Glen R. Judge District Court Active
Dever L.A. Judge District Court Active
Low Gordon J.  Judge District Court Active
Lyon Michael D. ' Judge District Court Active
Oddone Frederic M. ' Judge Juvenile Court Active
Sainsbury  Sterling B.  Judge Juvenile Court Active
Stott Gary D. Judge District Court Active

Inactive Senior Judges

Last_Nam First_Nam Salut

e e e Court Geographic_Division
Adkins Robert W. Judge District Court Inactive
Bunnell Lee Judge Justice Court Inactive
Christean Arthur Judge Juvenile Court Inactive
Higbee ;\I’/Ihomas Judge Juvenile Court Inactive
Stevens  Jack Judge Justice Court Inactive

B. CERTIFICATION PROCESS

You may consider the information regarding each judge in an executive session, but your
decision of whether to certify must be made at a public hearing.

If a judge meets all of the certification standards, it is presumed that the Council will certify
the individual for senior judge status. If the judge fails to meet all of the standards, it is presumed
you will not certify the individual. However, the Council has the discretion to overcome a
presumption against certification upon a showing of good cause. Before declining to certify a
senior judge, you must invite him or her to meet with you to present evidence and arguments of
good cause. If you decline to certify a senior judge, the person will not be retained after the end
of his or her term of office.

Any senior judge you certify will be sent to the Supreme Court for its consideration in the
reappointment process.

C. PERFORMANCE STANDARDS FOR ACTIVE SENIOR JUDGES
I.  Attorney Surveys of Senior Judges
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A satisfactory score for an attorney survey question is achieved when the ratio of favorable
responses is 70% or greater. The Judicial Council shall determine whether the senior judge’s
survey scores are satisfactory. Not every senior judge applicant has an attorney survey. I’ve
provided what was made available to me.

ii. Cases Under Advisement

A case is considered to be under advisement when the entire case or any issue in the case has
been submitted to the senior judge for final determination. The Council shall measure
satisfactory performance by the self-declaration of the senior judge or by reviewing the records
of the court.

A senior judge in a trial court demonstrates satisfactory performance by holding:

¢ no more than three cases per calendar year under advisement more than 60 days after
submission; and
¢ no case under advisement more than 180 days after submission.

A senior judge in the court of appeals demonstrates satisfactory performance by:

e circulating no more than an average of three principal opinions per calendar year
more than six months after submission with no more than half of the maximum
exceptional cases in any one calendar year; and

e achieving a final average time to circulation of a principal opinion of no more than
120 days after submission.

iii. Education

Active senior judges must comply annually with judicial education standards, which is at
least 30 hours of continuing education per year. This year has been a bit different due to the
pandemic and the Education Department’s changing its reporting cycle, so | asked our active
senior judges to simply indicate whether or not they complied with the Education Department’s
requirements.

iv.  Substantial Compliance with the Code of Judicial Conduct

A senior judge’s performance is satisfactory if their responses in their application or self-
declaration form demonstrate substantial compliance with the Code of Judicial Conduct, and if
the Council’s review of formal and informal sanctions leads you to conclude they are in
substantial compliance with the Code of Judicial Conduct.

Under Rules 11-201 and 11-203, any sanction of a senior judge disqualifies the senior judge
from reappointment.

v.  Physical and Mental Competence

If the response of the senior judge demonstrates physical and mental competence to serve in
office and if the Council finds the responsive information to be complete and correct, the senior
judge’s performance is satisfactory.

vi.  Survey of Presiding Judges and Court Staff.

The Council also measures the performance of active senior judges by a survey of all
presiding judges and trial court executives of districts in which the senior judge has been
assigned. Those surveys are attached to the extent that they have been returned to me.
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Senior Judge Application
Active Status

Qualifications for Office

I, Edwin T. Peterson, hereby apply for the office of Active Senior Judge and declare as follows:

1)
2)

3)
4)
5)
6)

7

8)
9)
10)
11)

12)

13)

14)

I was retained in the last election in which I stood for election.

I voluntarily resigned from judicial office, retired upon reaching the mandatory retirement
age, or, if involuntarily retired due to disability, have recovered from or have
accommodated that disability.

I am physically and mentally able to perform the duties of judicial office.

I demonstrate appropriate ability and character.

I am admitted to the practice of law in Utah, but I do not practice law.

I am eligible to receive compensation under the Judges’ Retirement Act, subject only to
attaining the appropriate age.

I am familiar with current statutes, rules and case law, the use of the electronic record, and
judicial workspace.

I am a current resident of Utah and available to take cases.
I will satisfy the education requirements of an active judge.
I will accept assignments at least two days per calendar year, subject to being called.

I will conform to the Code of Judicial Conduct, the Code of Judicial Administration, and
rules of the Supreme Court.

I obtained results on the most recent judicial performance evaluation prior to termination
of service sufficient to have been certified for retention regardless of whether the
evaluation was conducted for self-improvement or certification;

I continue to meet the requirements for certification for judicial performance evaluation as
those requirements are established for active senior judges.

1 was not removed from office or involuntarily retired on grounds other than disability.



15)

16)

17)

18)

19)

20)

21)

22)
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I was not suspended during my final term of office or final six years in office, whichever is
greater.

I did not resign as a result of negotiations with the Judicial Conduct Commission or while
a complaint against me was pending before the Supreme Court or pending before the
Judicial Conduct Commission after a finding of reasonable cause.

I will submit relevant information as requested by the Judicial Council.
My date of birth is, and my retirement date is 61/16 [2620.
I have not been subject to any order of discipline for conduct as a senior judge.

There []is [Pis not a complaint against me pending before the Supreme Court or
before the Judicial Conduct Commission after a finding of reasonable cause.

During my current term there have been orders of discipline against me entered by
the Supreme Court, and I have attached a copy of each, if applicable.

The address at which I can be contacted after retirement is:

PRIVATE PRIVATE

My email address and phone
mumber ar

Judicial Performance Evaluation Information

I further declare as follows:

23)

24)
25)
26)

27)

I have held no more than three cases per calendar year under advisement more than 60
days after submission.

I have held no cases under advisement more than 180 days after submission.
I am in substantial compliance with the Code of Judicial Conduct.
I am physically and mentally fit for office.

I have obtained the following judicial education hours for the years indicated.

2017 {2018 | 2019

455 |44 329
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If you have fewer than 30 hours for the current year, list any course you plan to complete before
the end of the year and the estimated number of hours associated with the course.

N/A

28)  Iunderstand that I must contact the Administrative Office of the Courts and request transfer
to inactive status prior to any planned leaves of absence that could interfere with my ability
to fully comply with annual education requirements.

nnts submitted to the

I waive my claim of confidentiality and request that a copy o
Judicial Conduct Commission be sent to the person shown

2. AueusT 2020

Date Ed\(in T, Peters 0}(
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Senior Judge Application for District or Juvenile Court Judge
Active Status

Qualifications for Office

I, James R Taylor, hereby apply for the office of Active Senior Judge and declare as follows:

1)
2)

3)
4)
S)

6)

7)

8)
9)
10)

11)

12)

I was retained in the last election in which I stood for election.

I voluntarily resigned from judicial office, retired upon reaching the mandatory retirement
age, or, if involuntarily retired due to disability, have recovered from or have
accommodated that disability.

I am physically and mentally able to perform the duties of judicial office.
I demonstrate appropriate ability and character.
I am admitted to the practice of law in Utah, but I do not practice law.

I am eligible to receive compensation under the Judges’ Retirement Act, subject only to
attaining the appropriate age.

I am familiar with current statutes, rules and case law, the use of the electronic record, and
judicial workspace.

I am a current resident of Utah and available to take cases.
I will satisfy the education requirements of an active judge.
I will accept assignments at least two days per calendar year, subject to being called.

If applying for a subsequent active senior judge term: During my last term of office, I
accepted assignments at least two days per calendar year. If you did not, please explain
why in the lines below.

n/a

I will conform to the Code of Judicial Conduct, the Code of Judicial Administration, and
rules of the Supreme Court.
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13) I obtained results on the most recent judicial performance evaluation prior to termination
of service sufficient to have been certified for retention regardless of whether the
evaluation was conducted for self-improvement or certification;

14) I continue to meet the requirements for certification for judicial performance evaluation as
those requirements are established for active senior judges.

15) Iwas not removed from office or involuntarily retired on grounds other than disability.

16) 1 was not suspended during my final term of office or final six years in office, whichever is
greater.

17) 1did not resign as a result of negotiations with the Judicial Conduct Commission or while
a complaint against me was pending before the Supreme Court or pending before the
Judicial Conduct Commission after a finding of reasonable cause.

18) I will submit relevant information as requested by the Judicial Council.
19) My date of birth ism, and my retirement date is _ 1/1/21 .
20) I have not been subject to any order of discipline for conduct as a senior judge.

21) There is not a complaint against me pending before the Supreme Court or before the
Judicial Conduct Commission after a finding of reasonable cause.

22) During my current term there have been 0 orders of discipline against me entered by
the Supreme Court, and I have attached a copy of each, if applicable.

23) The address at which I can be contacted after retirement is:

PRIVATE PRIVATE
My email address and i - ORIVATE
phone number are: PRIVATE

Judicial Performance Evaluation Information

1 further declare as follows:

24) 1 have held no more than three cases per calendar year under advisement more than 60
days after submission.

25) Thave held no cases under advisement more than 180 days after submission.
26) Iam in substantial compliance with the Code of Judicial Conduct.

27) 1am physically and mentally fit for office.


mailto:jrtaylor@utcourts.gov
jeni.wood
Private

jeni.wood
Private long

jeni.wood
Private long

jeni.wood
Private long

jeni.wood
Private long
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28) I have obtained the following judicial education hours for the years indicated.

2017 | 2018 | 2019 | 2020

40 32.25 | 48.5 | See
below

If you have fewer than 30 hours for the current year, list any course you plan to complete before
the end of the year and the estimated number of hours associated with the course. You may also use
these lines to explain the reason(s) for any other gaps in your education hours.

I taught a 3 hour course at Utah Valley University, “Constitutional Rights and Responsibilities
CJ 4160 to law enforcement students during the Spring semester which required 3 hours of lecture
weekly through the semester plus grading papers, exams and assignments. I also attended the
legislative up-date by webex participation. I was unable to attend the District Judge Conference in
May, as is my usual practice, because it was cancelled. I attended the Fall Conference and
participated in all available sessions.

29)  Tunderstand that I must contact the Administrative Office of the Courts and request transfer
to inactive status prior to any planned leaves of absence that could interfere with my ability
to fully comply with annual education requirements.

I waive my claim of confidentiality and request that a copy of any complaints submitted to the
Judicial Conduct Commission be sent to the person shown below, if requested.
9/28/2020 /s/ James R. Taylor by Nancy J. Sylvester at

Date Signature

Please complete and return the application at your earliest convenience. An electronic copy (a
scanned copy that is emailed) is preferred, but you may return it using the method most convenient
to you. Thank you.

Nancy J. Sylvester

P.O. Box 140241

Salt Lake City, Utah 84114-0241

Email: nancyjs@utcourts.gov; Fax: 801-578-3843



mailto:nancyjs@utcourts.gov
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Court of Appeals Senior Judge Application Active Status
Quialifications for Office

I, Mary Kate Appleby , hereby apply for the office of Active Senior
Judge and declare as follows:

1) I was retained in the last election in which I stood for election.

2) I voluntarily resigned from judicial office, retired upon reaching the mandatory
retirement age, or, if involuntarily retired due to disability, have recovered from or have
accommodated that disability.

3) I am physically and mentally able to perform the duties of judicial office.

4) 1 demonstrate appropriate ability and character.

5) Tam admitted to the practice of law in Utah, but I do not practice law.

6) I am eligible to receive compensation under the Judges’ Retirement Act, subject only
to attaining the appropriate age.

7) 1 am familiar with current statutes, rules and case law, the use of the electronic record,
and judicial workspace.

8) I am a current resident of Utah and available to take cases.

9) I will satisfy the education requirements of an active judge.

10) I will accept assignments at least two days per calendar year, subject to being called.
11) If applying for a subsequent active senior judge term: During my last term of office,
I accepted assignments at least two days per calendar year. If you did not, please explain

why in the lines below.
N/A

12) T will conform to the Code of Judicial Conduct, the Code of Judicial Administration
and rules of the Supreme Court.
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13) I obtained results on the most recent judicial performance evaluation prior to
termination of service sufficient to have been certified for retention regardless of whether
the evaluation was conducted for self-improvement or certification;

14) I continue to meet the requirements for certification for judicial performance
evaluation as those requirements are established for active senior judges.

15) I'was not removed from office or involuntarily retired on grounds other than
disability.

16) I was not suspended during my final term of office or final six years in office,
whichever is greater.

17) Idid not resign as a result of negotiations with the Judicial Conduct Commission or

while a complaint against me was pending before the Supreme Court or pending before
the Judicial Conduct Commission after a finding of reasonable cause.

18) I will submit relevant information as requested by the Judicial Council.
19) My date of birth is, and my retirement date is  01-01-21 .
20) Ihave not been subject to any order of discipline for conduct as a senior judge.

21) There is is not a complaint against me pending before the Supreme Court or before
the Judicial Conduct Commission after a finding of reasonable cause.

22) During my current term there have been 0 orders of discipline against me
entered by the Supreme Court, and I have attached a copy of each, if applicable.

23) The address at which I can be contacted after retirement is: PRIVATE

email address and phone number
are:

Judicial Performance Evaluation Information I further declare as follows:
24) I have circulated not more than an average of three principal opinions per calendar
year more than six months after submission with no more than half of the maximum

exceptional cases in any one calendar year.

25) I have achieved a final average time to circulation of a principal opinion of not more
than 120 days after submission.

26) I am in substantial compliance with the Code of Judicial Conduct.


mailto:kappleby@utcourts.gov
mailto:kateappleby8@gmail.com
jeni.wood
Private

jeni.wood
Private long
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27) I am physically and mentally fit for office.

28) I have obtained the following judicial education hours for the years indicated.

2017—30*
2018—30*
2019—30*
2020—30*

* T have met and sometimes exceeded this number for each reporting year.
If you have fewer than 30 hours for the current year, list any course you plan to complete before
the end of the year and the estimated number of hours associated with the course. You may also
use these lines to explain the reason(s) for any other gaps in your education hours.

N/A

29) I understand that I must contact the Administrative Office of the Courts and request
transfer to inactive status prior to any planned leaves of absence that could interfere with my
ability to fully comply with annual education requirements.

I waive my claim of confidentiality and request that a copy of any complaints submitted
to the Judicial Conduct Commission be sent to the person shown below, if requested.

Date: October 15, 2020

Signature: /s/ Mary Kate Appleby



ACTIVE SENIOR
JUDGES



SENIOR JUDGE FREDERIC ODDONE
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Certification Excellent More than Adequate Less than Inadequate No Personal Average Average

Score Adequate Adequate Knowledge All'S)
Question
Behavior is free from impropriety and the appearance of
impropriety 98.0% 18 2 0 0 0 0 4.90 4.46
Behavior is free from bias and favoritism 100.0% 20 0 0 0 0 0 5.00 4.39
Avoids ex parte communications (contact with one party
without the other parties present) 94.7% 16 1 2 0 0 1 4.74 4.58
Understands and correctly applies the rules of
procedure and evidence 97.0% 17 3 0 0 0 0 4.85 4.33
Understands and correctly applies the substantive law 94.0% 15 4 1 0 0 0 4.70 4.23
Is attentive to presentations 98.0% 18 2 0 0 0 0 4.90 4.47
Is prepared for hearings and trials 93.0% 15 3 2 0 0 0 4.65 4.39
Explains the purpose of the hearing 96.8% 16 3 0 0 0 1 4.84 4.34
Demonstrates appropriate demeanor 100.0% 20 0 0 0 0 0 5.00 4.25
Maintains order in the courtroom 100.0% 20 0 0 0 0 0 5.00 4.53
Provides a fair and adequate opportunity to present
evidence or proffers of evidence 95.0% 15 5 0 0 0 0 4.75 4.29
Oral and written decisions and orders are clear and well
reasoned 90.5% 11 7 1 0 0 1 4.53 4.32
Issues recommendations without unnecessary delay 94.4% 14 3 1 0 0 2 4.72 4.31
Effectively uses pretrial procedures to narrow and
define the issues 93.0% 13 7 0 0 0 0 4.65 4.30
Overall, the performance of this court commissioner is 98.0% 18 2 0 0 0 0 4.90 4.34
Overall Average Score: 96.2% 246 42 7 0 0 5 4.81 4.38

Comments:

Don't scare people people by being too stern about
things starting late.

Judge Oddone is wonderful. | have learned so much
from him by being in his court over the last 20 years. It
is like no time has passed to have him fill in as a senior
judge. |look forward to court when | know he is
covering for one of our judges.

Judge Oddone does an excellent job in narrowing the
issues and ruling promptly. He has a good basis of legal
procedure and law. | think he does an excellent job.
Judge Oddone is a superb juvenile court judge. It was
very unfortunate when he chose to retire. | have
appeared before all juvenile court judges in the 3rd
district, and for many years. Although | did not daily
appear before Judge Oddone, | did on several occasions
over the years, and | was happy to see him on the bench
out in West Jordan where | regularly practice. If | had to
rank all the judges for the past 15 years, Judge Oddone
would be at the very top, first. Excellent rapport,
temperament, abilities and skill, and knowledge.
Comfortable to practice in front of him, because of this.
Judge Oddone covered several hearings when | was a
parental defense. One hearing was an argument over
motion and reply brief. He was very well prepared,
reading all motions related to the issue and asked good
questions. He was also very knowledgable about the
law. The thing I loved about him the very most was his
ability to explain what was happening to the client | had.
He was also very respectful and caring to my client. He
listened and heard her concerns and did not rule in her
favor but did it in a way that was masterful and left my
client with her dignity intact.

| only appeared before Judge Oddone once as he was
filling in for another juvenile court judge. He was
prompt, fair, reasonable, accommodating, professional,
and friendly.




Oddone, continued

Judge Oddone remains one of the finest and wisest
judges | have ever had the pleasure of appearing in front
of. He is fair to all sides, listens to all parties and offers
clear and concise decisions. He does not let the fact that
he will likely never see the case again affect his
preparation or his decision making. He was very
prepared for each case and always rendered a decision;
he did not continue any matters to be decided later by a
different judge.
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SENIOR JUDGE G. RAND BEACHAM
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Certification More than Less than No Personal Average
Excellent Adequate Inadequate Average

Question Score Adequate Adequate Knowledge All S)
Behavior is free from impropriety and the appearance of
impropriety 88.6% 5 0 2 0 0 0 4.43 4.53
Behavior is free from bias and favoritism 82.9% 5 0 0 2 0 0 4.14 4.51
Avoids ex parte communications (contact with one party
without the other parties present) 88.6% 5 0 2 0 0 0 4.43 4.62
Understands and correctly applies the rules of procedure
and evidence 94.3% 5 2 0 0 0 0 4.71 4.35
Understands and correctly applies the substantive law 94.3% 5 2 0 0 0 0 4.71 4.23
Is attentive to presentations 94.3% 5 2 0 0 0 0 4.71 4.50
Is prepared for hearings and trials 88.6% 5 0 2 0 0 0 4.43 4.42
Explains the purpose of the hearing 82.9% 3 2 2 0 0 0 4.14 4.44
Demonstrates appropriate demeanor 71.4% 3 2 0 0 2 0 3.57 4.45
Maintains order in the courtroom 88.6% 5 0 2 0 0 0 4.43 4.61
Provides a fair and adequate opportunity to present
evidence or proffers of evidence 82.9% 5 0 0 2 0 0 4.14 4.37
Oral and written decisions and orders are clear and well
reasoned 94.3% 5 2 0 0 0 0 4.71 4.29
Issues recommendations without unnecessary delay 77.1% 3 2 0 2 0 0 3.86 4.43
Effectively uses pretrial procedures to narrow and define
the issues 82.9% 3 2 2 0 0 0 4.14 4.37
Overall, the performance of this court commissioner is 82.9% 5 0 0 2 0 0 4.14 4.45
Overall Average Score: 86.3% 67 16 12 8 2 0 4.31 4.45

Comments:
I think he is an excellent judge.

While on the Bench, Judge Beacham needs to exhibit the
type of demeanor that he expects from everyone else
that appears before his court. Unfortunately, he often
can be overbearing and degrading. Behind his back, |
have heard others refer to him as a tyrant. Hopefully,
this will no longer be the case now that he is a senior
judge.
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SENIOR JUDGE GARY STOTT
Certification More than Less than No Personal Average
Excellent Adequate Inadequate Average
Question Score Adequate Adequate Knowledge All S)
Behavior is free from impropriety and the appearance of
impropriety 84.6% 16 2 6 2 0 1 4.23 4.55
Behavior is free from bias and favoritism 85.4% 16 3 5 2 0 1 4.27 4.49
Avoids ex parte communications (contact with one party
without the other parties present) 91.6% 13 4 2 0 0 8 4.58 4.60
Understands and correctly applies the rules of procedure
and evidence 83.2% 13 6 3 3 0 2 4.16 4.43
Understands and correctly applies the substantive law 78.3% 12 4 3 1 3 4 3.91 4.34
Is attentive to presentations 82.2% 14 7 3 1 2 0 4.11 4.58
Is prepared for hearings and trials 83.3% 15 2 5 0 2 3 4.17 4.46
Explains the purpose of the hearing 88.2% 13 5 4 0 0 5 4.41 4.41
Demonstrates appropriate demeanor 73.3% 12 5 3 3 4 0 3.67 4.44
Maintains order in the courtroom 86.4% 14 5 6 0 0 2 4.32 4.63
Provides a fair and adequate opportunity to present
evidence or proffers of evidence 79.2% 13 5 5 0 3 1 3.96 4.40
Oral and written decisions and orders are clear and well
reasoned 75.0% 10 3 2 2 3 7 3.75 4.43
Issues recommendations without unnecessary delay 85.6% 11 2 4 1 0 9 4.28 4.37
Effectively uses pretrial procedures to narrow and define
the issues 77.3% 7 3 3 0 2 12 3.87 4.41
Overall, the performance of this court commissioner is 77.8% 13 5 4 3 2 0 3.89 4.48
Overall Average Score: 82.1% 192 61 58 18 21 55 4.10 4.48

Comments:
Very professional in all aspects

Judge Stott is one of the finest Judges | have appeared
before. Itis always a privilege to work with him and | can
honestly not think of anything he could do better.

see no areas for improvement

see no area of improvement

Apply for a full-time judgship.

| was really impressed by Judge Stott. My client's didn't
get everything they wanted, but they felt that they had a
fair trial and were content with the outcome, because it
was explained well by Judge Stott.

He could not dismiss cases when he covers preliminary
hearing last minute. Prosecutors and public defenders
often have preliminary hearing in multiple court rooms
at the same time. Additionally, the courts misinformed
the DA's and told them another judge was covering the
hearings so no one knew to go to Judge Stott. He did a
roll call and started dismissing cases where the
prosecutors were in the other courtroom. He was uncivil
towards the attorneys when they began to enter his
courtroom despite an explanation being provided.

I had an aggravated burglary case that was extremely
violent and my only witness was a bit of a flake. Judge
Stott tried to dismiss my case with prejudice based on
the Defense's claim that the witness was not planning to
return to the state. | had personally been told the exact
opposite by the victim and in Judge Stott's words
"barely" convinced him not to dismiss it with prejudice.
This was the first setting of the preliminary hearing and
wholly inconsistent with 3rd district court policy for an
aggravated person offense.

Judge Stott was unnecessarily curt and rude to all
parties. It was far below a pleasant experience handling a
criminal calendar in front of Judge Stott.

Read the briefs, make findings of fact and conclusions of
law. This judge sat in for the assigned judge on a
dispositive motion hearing. He was unmoved by the law,
gave no basis for his decision, upbraided counsel for
inquiring into the basis for the decision.




Stott, continued

Judge Stott could improve if he would allow the lawyers
in the courtroom to call the cases when they are actually
ready. For example, my experience with Judge Stott is a
preliminary hearing calendar. In 3rd Dist, 2 judges hold
PH calendars at the same time. Judge Stott chooses to
call through the calendar alphabetically. He has issued
warrants prematurely (and subsequently had to recall
them), berates & embarrasses attorneys who are not
present when he calls the case (they could be in the
other courtroom or speaking with witnesses), & seems
genuinely annoyed if an attorney tries to call a case
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SENIOR JUDGE MICHAEL LYON

000112

Certification More than Less than No Personal Average
Excellent Adequate Inadequate Average

Question Score Adequate Adequate Knowledge All S)
Behavior is free from impropriety and the appearance
of impropriety 100.0% 6 0 0 0 0 0 5.00 4.44
Behavior is free from bias and favoritism 93.3% 4 2 0 0 0 0 4.67 4.44
Avoids ex parte communications (contact with one
party without the other parties present) 100.0% 5 0 0 0 0 1 5.00 4.54
Understands and correctly applies the rules of
procedure and evidence 86.7% 2 4 0 0 0 0 4.33 4.40
Understands and correctly applies the substantive law 80.0% 2 2 2 0 0 0 4.00 4.33
Is attentive to presentations 100.0% 6 0 0 0 0 0 5.00 4.46
Is prepared for hearings and trials 96.7% 5 1 0 0 0 0 4.83 4.36
Explains the purpose of the hearing 86.7% 2 4 0 0 0 0 4.33 4.42
Demonstrates appropriate demeanor 96.7% 5 1 0 0 0 0 4.83 4.27
Maintains order in the courtroom 100.0% 6 0 0 0 0 0 5.00 4.53
Provides a fair and adequate opportunity to present
evidence or proffers of evidence 96.7% 5 1 0 0 0 0 4.83 4.27
Oral and written decisions and orders are clear and well
reasoned 96.7% 5 1 0 0 0 0 4.83 4.28
Issues recommendations without unnecessary delay 90.0% 3 3 0 0 0 0 4.50 4.34
Effectively uses pretrial procedures to narrow and
define the issues 92.0% 3 2 0 0 0 1 4.60 4.30
Overall, the performance of this court commissioner is 100.0% 6 0 0 0 0 0 5.00 4.33
Overall Average Score: 94.4% 65 21 2 0 0 2 4.72 4.39

Comments:

Nothing, he has ruled with me and against me and |
have never had any doubt that he listened, he
considered and then made the appropriate decision.

That would be difficult, because he's been a great judge.
He still has a reputation for being pro-prosecution when
it comes to ruling on legal issues, but perhaps that
could be characterized simply as "conservative."

He is the most outstanding judge in our district. |
cannot see where he could provide his performance.




SENIOR JUDGE STERLING SAINSBURY
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Certification More than Less than No Personal Average
Excellent Adequate Inadequate Average

Question Score Adequate Adequate Knowledge All S)
Behavior is free from impropriety and the appearance of
impropriety 92.2% 11 7 0 0 0 0 4.61 4.50
Behavior is free from bias and favoritism 92.2% 11 7 0 0 0 0 4.61 4.44
Avoids ex parte communications (contact with one party
without the other parties present) 93.3% 10 5 0 0 0 3 4.67 4.59
Understands and correctly applies the rules of procedure
and evidence 91.8% 10 7 0 0 0 1 4.59 4.37
Understands and correctly applies the substantive law 88.9% 9 8 1 0 0 0 4.44 4.27
Is attentive to presentations 92.2% 12 5 1 0 0 0 4.61 4.51
Is prepared for hearings and trials 91.8% 11 5 1 0 0 1 4.59 4.40
Explains the purpose of the hearing 91.8% 10 7 0 0 0 1 4.59 4.38
Demonstrates appropriate demeanor 93.3% 12 6 0 0 0 0 4.67 4.30
Maintains order in the courtroom 93.3% 12 6 0 0 0 0 4.67 4.58
Provides a fair and adequate opportunity to present
evidence or proffers of evidence 91.1% 11 6 1 0 0 0 4.56 4.31
Oral and written decisions and orders are clear and well
reasoned 89.4% 9 7 1 0 0 1 4.47 4.33
Issues recommendations without unnecessary delay 91.8% 10 7 0 0 0 1 4.59 4.33
Effectively uses pretrial procedures to narrow and define
the issues 91.7% 7 5 0 0 0 6 4.58 4.31
Overall, the performance of this court commissioner is 91.1% 10 8 0 0 0 0 4.56 4.39
Overall Average Score: 91.7% 155 96 5 0 0 14 4.59 4.41

Comments:

Don't set trial and appoint a public defender on the
same date. Public Defender should be appointed and
present in court on the date trial is set so that trial is
scheduled on a date that works for their schedule and
they have fair opportunity to discuss due dates, etc.

| appreciate that Judge Sainsbury is always prepared
when covering a court calendar and always willing to
listen to the parties before issuing an order/decision. |
also appreciate that although he may not be sitting on
the bench everyday he keeps up to date on the
legislative changes.
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Senior Judge Application for District or Juvenile Court Judge
Active Status

Qualifications for Office

I, MICHAEL G ALLPHIN, hereby apply for the office of Active Senior Judge and declare as

follows:

)]
2)

3)
4)
5)

6)

7)

8)
9)
10)
11)

12)

I was retained in the last election in which I stood for election.

I voluntarily resigned from judicial office, retired upon reaching the mandatory retirement
age, or, if involuntarily retired due to disability, have recovered from or have
accommodated that disability.

I am physically and mentally able to perform the duties of judicial office.
I demonstrate appropriate ability and character.
I am admitted to the practice of law in Utah, but I do not practice law.

I am eligible to receive compensation under the Judges’ Retirement Act, subject only to
attaining the appropriate age.

I am familiar with current statutes, rules and case law, the use of the electronic record, and
judicial workspace.

I am a current resident of Utah and available to take cases.
I will satisfy the education requirements of an active judge.
I will accept assignments at least two days per calendar year, subject to being called.

If applying for a subsequent active senior judge term: During my last term of office, I
accepted assignments at least two days per calendar year. If you did not, please explain
why in the lines below. | ACCEPTED MORE THAN TWO DAYS.

I will conform to the Code of Judicial Conduct, the Code of Judicial Administration, and
rules of the Supreme Court.



13)

14)

15)

16)

17)

18)

19)

20)

21)

22)

23)
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I obtained results on the most recent judicial performance evaluation prior to termination of
service sufficient to have been certified for retention regardless of whether the evaluation
was conducted for self-improvement or certification;

I continue to meet the requirements for certification for judicial performance evaluation as
those requirements are established for active senior judges.

I was not removed from office or involuntarily retired on grounds other than disability.

I was not suspended during my final term of office or final six years in office, whichever is
greater.

I did not resign as a result of negotiations with the Judicial Conduct Commission or while a
complaint against me was pending before the Supreme Court or pending before the Judicial
Conduct Commission after a finding of reasonable cause.

I will submit relevant information as requested by the Judicial Council.
My date of birth is PRIVATE and my retirement date is 10/16/2018.
I have not been subject to any order of discipline for conduct as a senior judge.

There [ ]is xx[ ] is not a complaint against me pending before the Supreme Court or
before the Judicial Conduct Commission after a finding of reasonable cause.

During my current term there have been 0 orders of discipline against me entered by the
Supreme Court, and I have attached a copy of each, if applicable.

The address at which I can be contacted after retirement is:

PRIVATE

My email address and
phone number are:

Judicial Performance Evaluation Information

1 further declare as follows:

24)

25)
26)

27)

I have held no more than three cases per calendar year under advisement more than 60
days after submission.

I have held no cases under advisement more than 180 days after submission.
I am in substantial compliance with the Code of Judicial Conduct.

I am physically and mentally fit for office.


mailto:jallphin@utcourts.gov
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28) I have obtained the following judicial education hours for the years indicated.

2018 | 2019 | 2020

K3k K3k K3k

If you have fewer than 30 hours for the current year, list any course you plan to complete before
the end of the year and the estimated number of hours associated with the course. You may also use
these lines to explain the reason(s) for any other gaps in your education hours.

** " complied with the Education Department's education hour requirements."

29) T understand that I must contact the Administrative Office of the Courts and request transfer
to inactive status prior to any planned leaves of absence that could interfere with my ability
to fully comply with annual education requirements.

I waive my claim of confidentiality and request that a copy of any complaints submitted to the
Judicial Conduct Commission be sent to the person shown below, if requested.

09/22/2020 MICHAEL G ALLPHIN

Date Signature

Please complete and return the application at your earliest convenience. An electronic copy (a
scanned copy that is emailed) is preferred, but you may return it using the method most convenient
to you. Thank you.

Nancy J. Sylvester

P.O. Box 140241

Salt Lake City, Utah 84114-0241

Email: nancyjs@utcourts.gov; Fax: 801-578-3843



mailto:nancyjs@utcourts.gov
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PRIVATE

PRIVATE PRIVATE
PRIVATE

PRIVATE

PRIVATE
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PRIVATE

PRIVATE

PRIVATE
PRIVATE


jeni.wood
Private

jeni.wood
Private long

jeni.wood
Private long

jeni.wood
Private long

jeni.wood
Private long

jeni.wood
Private long

jeni.wood
Private long

jeni.wood
Private long

jeni.wood
Private long

jeni.wood
Private long
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Senior Judge Application for District or Juvenile Court Judge
Active Status

Qualifications for Office

I, Glen R. Dawson , hereby apply for the office of Active Senior Judge

and declare as follows:

)]
2)

3)
4)
5)

6)

7)

8)
9)
10)
11)

12)

I was retained in the last election in which I stood for election.

I voluntarily resigned from judicial office, retired upon reaching the mandatory retirement
age, or, if involuntarily retired due to disability, have recovered from or have
accommodated that disability.

I am physically and mentally able to perform the duties of judicial office.
I demonstrate appropriate ability and character.
I am admitted to the practice of law in Utah, but I do not practice law.

I am eligible to receive compensation under the Judges’ Retirement Act, subject only to
attaining the appropriate age.

I am familiar with current statutes, rules and case law, the use of the electronic record, and
judicial workspace.

I am a current resident of Utah and available to take cases.
I will satisfy the education requirements of an active judge.
I will accept assignments at least two days per calendar year, subject to being called.

If applying for a subsequent active senior judge term: During my last term of office, I
accepted assignments at least two days per calendar year. If you did not, please explain
why in the lines below.

During the 2020 calendar year I was not offered any assignments to serve as a Senior
Judge.

I will conform to the Code of Judicial Conduct, the Code of Judicial Administration, and
rules of the Supreme Court.



13)

14)

15)

16)

17)

18)

19)

20)

21)

22)

23)
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I obtained results on the most recent judicial performance evaluation prior to termination of
service sufficient to have been certified for retention regardless of whether the evaluation
was conducted for self-improvement or certification;

I continue to meet the requirements for certification for judicial performance evaluation as
those requirements are established for active senior judges.

I was not removed from office or involuntarily retired on grounds other than disability.

I was not suspended during my final term of office or final six years in office, whichever is
greater.

I did not resign as a result of negotiations with the Judicial Conduct Commission or while a
complaint against me was pending before the Supreme Court or pending before the Judicial
Conduct Commission after a finding of reasonable cause.

I will submit relevant information as requested by the Judicial Council.

My date of birth is PRIVATE . and my retirement date is January 1, 2019.

I have not been subject to any order of discipline for conduct as a senior judge.

There is is not a complaint against me pending before the Supreme Court or before the
Judicial Conduct Commission after a finding of reasonable cause.

During my current term there have been 0 orders of discipline against me entered by
the Supreme Court, and I have attached a copy of each, if applicable.

The address at which I can be contacted after retirement is:

PRIVATE

My email address and
phone number are: PRIVATE

Judicial Performance Evaluation Information

1 further declare as follows:

24)

25)
26)

27)

I have held no more than three cases per calendar year under advisement more than 60
days after submission.

I have held no cases under advisement more than 180 days after submission.
I am in substantial compliance with the Code of Judicial Conduct.

I am physically and mentally fit for office.
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28) I have obtained the following judicial education hours for the years indicated.

2018 | 2019 | 2020

30 30

If you have fewer than 30 hours for the current year, list any course you plan to complete before
the end of the year and the estimated number of hours associated with the course. You may also use
these lines to explain the reason(s) for any other gaps in your education hours.

I understand the Education Department changed the education yvear from a calendar year to a fiscal
year in 2019/2020. I complied with the Education Department’s education hour requirements for the
18 month period from January 1. 2019 to June 30, 2020.

29)  Tunderstand that I must contact the Administrative Office of the Courts and request transfer
to inactive status prior to any planned leaves of absence that could interfere with my ability
to fully comply with annual education requirements.

I waive my claim of confidentiality and request that a copy of any complaints submitted to the
Judicial Conduct Commission be sent to the person shown below, if requested.

September 14, 2020 /s/ Glen R. Dawson

Date Signature

Please complete and return the application at your earliest convenience. An electronic copy (a
scanned copy that is emailed) is preferred, but you may return it using the method most convenient
to you. Thank you.

Nancy J. Sylvester

P.O. Box 140241

Salt Lake City, Utah 84114-0241

Email: nancyjs@utcourts.gov; Fax: 801-578-3843



about:blank
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PRIVA  PRIVATE

PRIVATE PRIVATE
PRIVATE

PRIVATE
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Renior Judge Application for Distri'ct of Juvenile Court Judge
Active Status

Quallficatm Is for Office

1, GORDON(.
3]

2)

3)
4)
5)
0

7

8)
9N
10)
1)

12)

LOW hereby apply for the office of Active Senior Judge and declare as follows
I was rdftained in the last election in which I stood for election. |
arily resigned from judicial office, retired upon reaching the mandatory retirement
Jlif involuntarily retired due to d1sab1hty, have recovered from or have
odated that disability. ' '
sically and mentally able to perform the duties of judicial office.
strate appropriate ability and character. |
mitted to the practice of law in Utah, but I do not practice law.

gible to receive compensation under the Judges’ Retirement Act, subject only to
ifle the appropriate age.

i_liar with current statutes, rules and case law, the use of the electronic record, and .
al workspace.

dhtisfy the education requirements of an active judge.
jccept assignments at least two days per calendar year, subject to being called.

ing for a subsequent active senior judge term: During my last term of office, I
bd assignments at least two days per calendar year. If you did not, please explain
irf the lines below. | RETURNED TO ACTIVE SENIOR JUDGE STATUS IN

tonform to the Code of Judicial Conduct, the Code of Judicial Administration, and
the Supreme Court.
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28) 1 have gptained the following judicial education hours for the years indicated.

201 T |202
8 0

0(1'0

teaching mediation to the Vietnamese Judiciary and Bar March-June 2018, and in
er 2018 through March 2020 serving as Associate Area Legal Counsel for the

in order to meet the standard..

[®)

29) I understynd that I must contact the Administrative Office of the Courts and request transfer
o inactivl status prior to any planned leaves of absence that could interfere with my ability
to fully chmply with annual education requirements.

I waive my dlaim of confidentiality and request that a copy of any complaints submitted to the
Judicial Conffuct Commission be sent to the person shown below, if requested.

28 Septembef 2020

Date

Please completefand return the application at your earliest convenience. An electronic copy (a
scanned copy thift is emailed) is preferred, but you may return it using the method most convenient
to you. Thank ygu.

Nancy J. Sylvester

P.O. Box 144241

Salt Lake Cify, Utah 84114-0241
ncjs@utcowrts.gov: Fax: 801-578-3843


nancy.sylvester
Sticky Note
it has been less than 3 years since he complied with the ed requirements
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PRIVATE
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10/14/2020

(Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Michael D. Lyon

000131

(Due by 10-12-20) 2020 TCE/PJ
Questionnaire RE Senior Judge Michael

D. Lyon

2 responses

Publish analytics

Demonstrates courtesy toward attorneys, court staff, and others in the

senior judge's court.

2 responses

Maintains decorum in the courtroom.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/1kOPwOtPJOv7uWDKpmcXuhyjEdtAGi4CBXSiugA8Ri2s/viewanalytics 1/10


https://docs.google.com/forms/d/1k0PwOtPJOv7uWDKpmcXuhyjEdtAGi4CBXSiuqA8Ri2s/edit?usp=redirect_edit_m2#start=publishanalytics

10/14/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Michael D. Lyon

Demonstrates judicial demeanor and personal attributes that promote
public trust and confidence in the judicial system.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Prepares for [hearings] [oral argument].

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/1kOPwOtPJOv7uWDKpmcXuhyjEdtAGi4CBXSiugA8Ri2s/viewanalytics

000132

2/10



10/14/2020

(Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Michael D. Lyon

Avoids impropriety or the appearance of impropriety.

2 responses

Displays fairness and impartiality toward all parties.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/1kOPwOtPJOv7uWDKpmcXuhyjEdtAGi4CBXSiugA8Ri2s/viewanalytics
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10/14/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Michael D. Lyon

Is able to clearly communicate, including explaining the basis for written
rulings, court procedures, and decisions.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

Manages workload.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

https://docs.google.com/forms/d/1kOPwOtPJOv7uWDKpmcXuhyjEdtAGi4CBXSiugA8Ri2s/viewanalytics
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10/14/2020

(Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Michael D. Lyon

Is willing to share proportionally the workload within the court or district,

or regularly accepts assignments.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

Is attentive to factual and legal issues before the court.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

https://docs.google.com/forms/d/1kOPwOtPJOv7uWDKpmcXuhyjEdtAGi4CBXSiugA8Ri2s/viewanalytics
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10/14/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Michael D. Lyon

Adheres to precedent and is able to clearly explain departures from
precedent.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

Demonstrates courtesy toward attorneys, court staff, and others in the
senior judge's court.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

https://docs.google.com/forms/d/1kOPwOtPJOv7uWDKpmcXuhyjEdtAGi4CBXSiugA8Ri2s/viewanalytics
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10/14/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Michael D. Lyon

Maintains decorum in the courtroom.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Demonstrates judicial demeanor and personal attributes that promote
public trust and confidence in the judicial system.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/1kOPwOtPJOv7uWDKpmcXuhyjEdtAGi4CBXSiugA8Ri2s/viewanalytics

000137
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10/14/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Michael D. Lyon
000138

Prepares for [hearings] [oral argument].

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Avoids impropriety or the appearance of impropriety.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Displays fairness and impartiality toward all parties.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

https://docs.google.com/forms/d/1kOPwOtPJOv7uWDKpmcXuhyjEdtAGi4CBXSiugA8Ri2s/viewanalytics 8/10



10/14/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Michael D. Lyon

Is able to clearly communicate, including explaining the basis for written
rulings, court procedures, and decisions.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Manages workload.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/1kOPwOtPJOv7uWDKpmcXuhyjEdtAGi4CBXSiugA8Ri2s/viewanalytics
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10/14/2020

(Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Michael D. Lyon

Is willing to share proportionally the workload within the court or district,

or regularly accepts assignments.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Uses the court's case management system in all cases.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

000140

This content is neither created nor endorsed by Google. Report Abuse - Terms of Service - Privacy Policy

https://docs.google.com/forms/d/1kOPwOtPJOv7uWDKpmcXuhyjEdtAGi4CBXSiugA8Ri2s/viewanalytics

10/10


https://docs.google.com/forms/d/1k0PwOtPJOv7uWDKpmcXuhyjEdtAGi4CBXSiuqA8Ri2s/reportabuse
https://policies.google.com/terms
https://policies.google.com/privacy
https://www.google.com/forms/about/?utm_source=product&utm_medium=forms_logo&utm_campaign=forms

000141

Senior Judge Application for District or Juvenile Court Judge
Active Status

Qualifications for Office

I Frederic M. Oddone

, hereby apply for the office of Active Senior Judge and declare as

follows:

)]
2)

3)
4)
5)

6)

7)

8)
9)
10)
11)

12)

I was retained in the last election in which I stood for election.

I voluntarily resigned from judicial office, retired upon reaching the mandatory retirement
age, or, if involuntarily retired due to disability, have recovered from or have
accommodated that disability.

I am physically and mentally able to perform the duties of judicial office.
I demonstrate appropriate ability and character.
I am admitted to the practice of law in Utah, but I do not practice law.

I am eligible to receive compensation under the Judges’ Retirement Act, subject only to
attaining the appropriate age.

I am familiar with current statutes, rules and case law, the use of the electronic record, and
judicial workspace.

I am a current resident of Utah and available to take cases.
I will satisfy the education requirements of an active judge.
I will accept assignments at least two days per calendar year, subject to being called.

If applying for a subsequent active senior judge term: During my last term of office, I
accepted assignments at least two days per calendar year. If you did not, please explain
why in the lines below.

I accepted all requests sent to me. [ accepted assignments at least two days per year.

I will conform to the Code of Judicial Conduct, the Code of Judicial Administration, and
rules of the Supreme Court.



000142

13) I obtained results on the most recent judicial performance evaluation prior to termination
of service sufficient to have been certified for retention regardless of whether the
evaluation was conducted for self-improvement or certification;

14) I continue to meet the requirements for certification for judicial performance evaluation as
those requirements are established for active senior judges.

15) Iwas not removed from office or involuntarily retired on grounds other than disability.

16) I was not suspended during my final term of office or final six years in office, whichever is
greater.

17) 1did not resign as a result of negotiations with the Judicial Conduct Commission or while
a complaint against me was pending before the Supreme Court or pending before the
Judicial Conduct Commission after a finding of reasonable cause.

18) I will submit relevant information as requested by the Judicial Council.
19) My date of birth is, and my retirement date is 4/16/2013
20) I have not been subject to any order of discipline for conduct as a senior judge.

21) There [ ]is [x]is not a complaint against me pending before the Supreme Court or
before the Judicial Conduct Commission after a finding of reasonable cause.

22) During my current term there have been O orders of discipline against me entered by
the Supreme Court, and I have attached a copy of each, if applicable.

23) The address at which I can be contacted after retirement is:
PRIVATE PRIVATE

My email address and PRIVATE PRIVATE
phone number are:

Judicial Performance Evaluation Information

1 further declare as follows:

24) 1 have held no more than three cases per calendar year under advisement more than 60
days after submission.

25) Thave held no cases under advisement more than 180 days after submission.
26) Iam in substantial compliance with the Code of Judicial Conduct.

27) 1am physically and mentally fit for office.


jeni.wood
Private

jeni.wood
Private long

jeni.wood
Private long

jeni.wood
Private long

jeni.wood
Private long
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28) I have obtained the following judicial education hours for the years indicated.

2018 | 2019

2020

30 *

*I have complied with the Education

Department's requirements for 2019 and
2020.

If you have fewer than 30 hours for the current year, list any course you plan to complete before
the end of the year and the estimated number of hours associated with the course. You may also use
these lines to explain the reason(s) for any other gaps in your education hours.

29) T understand that I must contact the Administrative Office of the Courts and request transfer

to inactive status prior to any planned leaves of absence that could interfere with my ability
to fully comply with annual education requirements.

I waive my claim of confidentiality and request that a copy of any complaints submitted to the
Judicial Conduct Commission be sent to the person shown below, if requested.

9/21/2020

/s/Frederic Oddone by Nancy Sylvester at the
direction of Judge Frederic Oddone

Date

Signature

Please complete and return the application at your earliest convenience. An electronic copy (a
scanned copy that is emailed) is preferred, but you may return it using the method most convenient

to you. Thank you.

Nancy J. Sylvester

P.O. Box 140241

Salt Lake City, Utah 84114-0241
Email: nancyjs@utcourts.gov:; Fax: 801-578-3843



mailto:nancyjs@utcourts.gov

10/15/2020

(Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Frederic M. Oddone

000144

(Due by 10-12-20) 2020 TCE/PJ
Questionnaire RE Senior Judge Frederic

M. Oddone

2 responses

Publish analytics

Demonstrates courtesy toward attorneys, court staff, and others in the

senior judge's court.

2 responses

Maintains decorum in the courtroom.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/1plsTS37XyEpZiKv5p3bcka74mgSJGkA24ow_TainLCU/viewanalytics 1/10


https://docs.google.com/forms/d/1pIsTS37XyEpZiKv5p3bcka74mgSJGkA24ow_TainLCU/edit?usp=redirect_edit_m2#start=publishanalytics

10/15/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Frederic M. Oddone

Demonstrates judicial demeanor and personal attributes that promote
public trust and confidence in the judicial system.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Prepares for [hearings] [oral argument].

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/1plsTS37XyEpZiKv5p3bcka74mgSJGkA24ow_TainLCU/viewanalytics

000145
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10/15/2020

(Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Frederic M. Oddone

Avoids impropriety or the appearance of impropriety.

2 responses

Displays fairness and impartiality toward all parties.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/1plsTS37XyEpZiKv5p3bcka74mgSJGkA24ow_TainLCU/viewanalytics

000146
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10/15/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Frederic M. Oddone

Is able to clearly communicate, including explaining the basis for written
rulings, court procedures, and decisions.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

Manages workload.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

https://docs.google.com/forms/d/1plsTS37XyEpZiKv5p3bcka74mgSJGkA24ow_TainLCU/viewanalytics

000147
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10/15/2020

(Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Frederic M. Oddone

Is willing to share proportionally the workload within the court or district,

or regularly accepts assignments.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

Is attentive to factual and legal issues before the court.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

https://docs.google.com/forms/d/1plsTS37XyEpZiKv5p3bcka74mgSJGkA24ow_TainLCU/viewanalytics

000148
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10/15/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Frederic M. Oddone

Adheres to precedent and is able to clearly explain departures from
precedent.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

Demonstrates courtesy toward attorneys, court staff, and others in the
senior judge's court.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

https://docs.google.com/forms/d/1plsTS37XyEpZiKv5p3bcka74mgSJGkA24ow_TainLCU/viewanalytics

000149
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10/15/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Frederic M. Oddone

Maintains decorum in the courtroom.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Demonstrates judicial demeanor and personal attributes that promote
public trust and confidence in the judicial system.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/1plsTS37XyEpZiKv5p3bcka74mgSJGkA24ow_TainLCU/viewanalytics
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10/15/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Frederic M. Oddone
000151

Prepares for [hearings] [oral argument].

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Avoids impropriety or the appearance of impropriety.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Displays fairness and impartiality toward all parties.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

https://docs.google.com/forms/d/1plsTS37XyEpZiKv5p3bcka74mgSJGkA24ow_TainLCU/viewanalytics 8/10



10/15/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Frederic M. Oddone

Is able to clearly communicate, including explaining the basis for written
rulings, court procedures, and decisions.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Manages workload.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/1plsTS37XyEpZiKv5p3bcka74mgSJGkA24ow_TainLCU/viewanalytics
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10/15/2020

(Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Frederic M. Oddone

Is willing to share proportionally the workload within the court or district,

or regularly accepts assignments.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Uses the court's case management system in all cases.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

000153
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PRIVATE

PRIVATE PRIVATE
PRIVATE PRIVATE

PRIVATE
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10/16/2020

(Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Sterling B. Sainsbury

000157

(Due by 10-12-20) 2020 TCE/PJ
Questionnaire RE Senior Judge Sterling

B. Sainsbury

1 response

Publish analytics

Demonstrates courtesy toward attorneys, court staff, and others in the

senior judge's court.

1 response

Maintains decorum in the courtroom.

1 response

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/1KryJEpAUcOBbpAeY 3u7VQU8ghGnin1ghWRIiTiQT7Is/viewanalytics 1/10


https://docs.google.com/forms/d/1KryJEpAUcOBbpAeY3u7VQU8qhGnin1qhWRliTiQT7Is/edit?usp=redirect_edit_m2#start=publishanalytics

10/16/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Sterling B. Sainsbury

Demonstrates judicial demeanor and personal attributes that promote
public trust and confidence in the judicial system.

1 response

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Prepares for [hearings] [oral argument].

1 response

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/1KryJEpAUcOBbpAeY3u7VQU8ghGnin1ghWRIiTiQT7Is/viewanalytics
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10/16/2020

(Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Sterling B. Sainsbury

Avoids impropriety or the appearance of impropriety.

1 response

Displays fairness and impartiality toward all parties.

1 response

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/1KryJEpAUcOBbpAeY3u7VQU8ghGnin1ghWRIiTiQT7Is/viewanalytics
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10/16/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Sterling B. Sainsbury

Is able to clearly communicate, including explaining the basis for written
rulings, court procedures, and decisions.

1 response
@ Excellent
@ More than adequate
@ Adequate
@ Less than adequate
@ nadequate
@ Not applicable
Manages workload.
1 response

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

https://docs.google.com/forms/d/1KryJEpAUcOBbpAeY3u7VQU8ghGnin1ghWRIiTiQT7Is/viewanalytics
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10/16/2020

(Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Sterling B. Sainsbury

Is willing to share proportionally the workload within the court or district,

or regularly accepts assignments.

1 response

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

Is attentive to factual and legal issues before the court.

1 response

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

https://docs.google.com/forms/d/1KryJEpAUcOBbpAeY3u7VQU8ghGnin1ghWRIiTiQT7Is/viewanalytics
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10/16/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Sterling B. Sainsbury

Adheres to precedent and is able to clearly explain departures from
precedent.

1 response

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

Demonstrates courtesy toward attorneys, court staff, and others in the
senior judge's court.

1 response

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

https://docs.google.com/forms/d/1KryJEpAUcOBbpAeY3u7VQU8ghGnin1ghWRIiTiQT7Is/viewanalytics
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Maintains decorum in the courtroom.

1 response

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Demonstrates judicial demeanor and personal attributes that promote
public trust and confidence in the judicial system.

1 response

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/1KryJEpAUcOBbpAeY3u7VQU8ghGnin1ghWRIiTiQT7Is/viewanalytics
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Prepares for [hearings] [oral argument].

1 response

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Avoids impropriety or the appearance of impropriety.

1 response

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Displays fairness and impartiality toward all parties.

1 response

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

https://docs.google.com/forms/d/1KryJEpAUcOBbpAeY3u7VQU8ghGnin1ghWRIiTiQT7Is/viewanalytics 8/10



10/16/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Sterling B. Sainsbury

Is able to clearly communicate, including explaining the basis for written
rulings, court procedures, and decisions.

1 response
@ Excellent
@ More than adequate
@ Adequate
@ Less than adequate
@ Inadequate
@ Not applicable
Manages workload.
1 response

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/1KryJEpAUcOBbpAeY3u7VQU8ghGnin1ghWRIiTiQT7Is/viewanalytics

000165

9/10



10/16/2020

(Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Sterling B. Sainsbury

Is willing to share proportionally the workload within the court or district,

or regularly accepts assignments.

1 response

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Uses the court's case management system in all cases.

1 response

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable
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Senior Judge Application for District or Juvenile Court Judge
Active Status

Quialifications for Office

I,  Gary D. Stott , hereby apply for the office of Active Senior Judge and declare as
follows:

1) I was retained in the last election in which I stood for election.

2) Ivoluntarily resigned from judicial office, retired upon reaching the mandatory retirement
age, or, if involuntarily retired due to disability, have recovered from or have
accommodated that disability.

3) Iam physically and mentally able to perform the duties of judicial office.
4) I demonstrate appropriate ability and character.
5) I am admitted to the practice of law in Utah, but I do not practice law.

6) Iam eligible to receive compensation under the Judges’ Retirement Act, subject only to
attaining the appropriate age.

7) 1 am familiar with current statutes, rules and case law, the use of the electronic record, and
judicial workspace.

8) Iam a current resident of Utah and available to take cases.
9) 1 will satisfy the education requirements of an active judge.
10) I will accept assignments at least two days per calendar year, subject to being called.

11) If applying for a subsequent active senior judge term: During my last term of office, I
accepted assignments at least two days per calendar year. If you did not, please explain
why in the lines below.

12) I will conform to the Code of Judicial Conduct, the Code of Judicial Administration, and
rules of the Supreme Court.



13)

14)

15)

16)

17)

18)

19)

20)

21)

22)

23)

000168

I obtained results on the most recent judicial performance evaluation prior to termination
of service sufficient to have been certified for retention regardless of whether the
evaluation was conducted for self-improvement or certification;

I continue to meet the requirements for certification for judicial performance evaluation as
those requirements are established for active senior judges.

I was not removed from office or involuntarily retired on grounds other than disability.

I was not suspended during my final term of office or final six years in office, whichever is
greater.

I did not resign as a result of negotiations with the Judicial Conduct Commission or while
a complaint against me was pending before the Supreme Court or pending before the
Judicial Conduct Commission after a finding of reasonable cause.

I will submit relevant information as requested by the Judicial Council.
My date of birth ism, and my retirement date is __ July 2009 .
I have not been subject to any order of discipline for conduct as a senior judge.

There [ ]is []is not a complaint against me pending before the Supreme Court or
before the Judicial Conduct Commission after a finding of reasonable cause.

During my current term there have been orders of discipline against me entered by
the Supreme Court, and I have attached a copy of each, if applicable.

The address at which I can be contacted after retirement is:
PRIVATE

PRIVATE

My email address and
phone number are:

PRIVATE PRIVATE

Judicial Performance Evaluation Information

I further declare as follows:

24)

25)
26)

27)

I have held no more than three cases per calendar year under advisement more than 60
days after submission.

I have held no cases under advisement more than 180 days after submission.
I am in substantial compliance with the Code of Judicial Conduct.

I am physically and mentally fit for office.


mailto:Gary.stott@comcast.net
jeni.wood
Private

jeni.wood
Private long

jeni.wood
Private long

jeni.wood
Private long

jeni.wood
Private


000169

28) I have obtained the following judicial education hours for the years indicated.

2018 2019 | 2020

yes yes | yes

If you have fewer than 30 hours for the current year, list any course you plan to complete before
the end of the year and the estimated number of hours associated with the course. You may also use
these lines to explain the reason(s) for any other gaps in your education hours.

Annual Judicial Conference, Utah Bar November Conference, others as needed.

29) I understand that I must contact the Administrative Office of the Courts and request transfer

to inactive status prior to any planned leaves of absence that could interfere with my ability
to fully comply with annual education requirements.

I waive my claim of confidentiality and request that a copy of any complaints submitted to the
Judicial Conduct Commission be sent to the person shown below, if requested.

9/14/2020 GARY D STOTT - Electronically Signed.

Date Signature

Please complete and return the application at your earliest convenience. An electronic copy (a

scanned copy that is emailed) is preferred, but you may return it using the method most convenient
to you. Thank you.

Nancy J. Sylvester

P.O. Box 140241

Salt Lake City, Utah 84114-0241

Email: nancyjs@utcourts.gov; Fax: 801-578-3843



mailto:nancyjs@utcourts.gov

10/14/2020

(Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Gary D. Stott

000170

(Due by 10-12-20) 2020 TCE/PJ
Questionnaire RE Senior Judge Gary D.

Stott

2 responses

Publish analytics

Demonstrates courtesy toward attorneys, court staff, and others in the

senior judge's court.

2 responses

Maintains decorum in the courtroom.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/15T96kCxZgQrZ3BUUUgHXfIDj6tHq5WY00pPLgS1ZBRA/viewanalytics 1/10
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Demonstrates judicial demeanor and personal attributes that promote
public trust and confidence in the judicial system.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Prepares for [hearings] [oral argument].

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/15T96kCxZgQrZ3BUUUgHXfIDj6tHq5WY00pPLgS1ZBRA/viewanalytics
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(Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Gary D. Stott

Avoids impropriety or the appearance of impropriety.

2 responses

Displays fairness and impartiality toward all parties.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/15T96kCxZgQrZ3BUUUgHXfIDj6tHq5WY00pPLgS1ZBRA/viewanalytics
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10/14/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Gary D. Stott

Is able to clearly communicate, including explaining the basis for written
rulings, court procedures, and decisions.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

Manages workload.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

https://docs.google.com/forms/d/15T96kCxZgQrZ3BUUUgHXfIDj6tHq5WY00pPLgS1ZBRA/viewanalytics
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(Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Gary D. Stott

Is willing to share proportionally the workload within the court or district,

or regularly accepts assignments.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

Is attentive to factual and legal issues before the court.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

https://docs.google.com/forms/d/15T96kCxZgQrZ3BUUUgHXfIDj6tHq5WY00pPLgS1ZBRA/viewanalytics
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10/14/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Gary D. Stott

Adheres to precedent and is able to clearly explain departures from
precedent.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

Demonstrates courtesy toward attorneys, court staff, and others in the
senior judge's court.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

100%

https://docs.google.com/forms/d/15T96kCxZgQrZ3BUUUgHXfIDj6tHq5WY00pPLgS1ZBRA/viewanalytics

000175

6/10



10/14/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Gary D. Stott

Maintains decorum in the courtroom.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Demonstrates judicial demeanor and personal attributes that promote
public trust and confidence in the judicial system.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

100%

https://docs.google.com/forms/d/15T96kCxZgQrZ3BUUUgHXfIDj6tHq5WY00pPLgS1ZBRA/viewanalytics
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000177

Prepares for [hearings] [oral argument].

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Avoids impropriety or the appearance of impropriety.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Displays fairness and impartiality toward all parties.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ nadequate

@ Not applicable

https://docs.google.com/forms/d/15T96kCxZgQrZ3BUUUgHXfIDj6tHq5WY00pPLgS1ZBRA/viewanalytics 8/10



10/14/2020 (Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Gary D. Stott

Is able to clearly communicate, including explaining the basis for written
rulings, court procedures, and decisions.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Manages workload.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

https://docs.google.com/forms/d/15T96kCxZgQrZ3BUUUgHXfIDj6tHq5WY00pPLgS1ZBRA/viewanalytics
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(Due by 10-12-20) 2020 TCE/PJ Questionnaire RE Senior Judge Gary D. Stott

Is willing to share proportionally the workload within the court or district,

or regularly accepts assignments.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable

Uses the court's case management system in all cases.

2 responses

@ Excellent

@ More than adequate
@ Adequate

@ Less than adequate
@ Inadequate

@ Not applicable
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JUDGES
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Senior Judge Application for Justice Court Judge
Inactive Status

I, _Jack L. Stevens , apply for the office of senior judge, inactive status, and

declare as follows:

1y
2)
3)
4)

5)
6)

7)

8)

I was certified by the Judicial Council for retention election or reappointment the last
time the Council considered me for certification.

I voluntarily resigned from judicial office, was laid off pursuant to a reduction in force,
retired upon reaching the mandatory retirement age, or, if involuntarily retired due to
disability, recovered from or have accommodated that disability.

I demonstrate appropriate ability and character.
[ was in office for at least five years. My separation date is Jyly 12, 2012.
I comply with the restrictions on secondary employment provided by the Utah Code.

There [_] is is not a complaint against me pending before the Supreme Court or
before the Judicial Conduct Commission after a finding of reasonable cause.

During my current term there have been zero orders of discipline against me entered by
the Supreme Court, and I have attached a copy of each.

The mailing address and phone number at which I can be contacted after retirement are:
PRIVATE

PRIVATE
My email address and

phone number are: PRIVATE PRIVATE

I waive my claim of confidentiality and request that a copy of any complaints submitted to
the Judicial Conduct Commission be sent to the person shown below.

October 9, 2020

Date Signature

Please complete and return the application at your earliest convenience. An electronic copy (a
scanned copy that is emailed) is preferred, but you may return it using the method most
convenient to you. Thank you.

Nancy J. Sylvester

P.O. Box 140241

Salt Lake City, Utah 84114-0241

Email: nancyjs@utcourts.gov; Fax: 801-578-3843



mailto:nancyjs@utcourts.gov
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Office of the Legislative Auditor General

315 HOUSE BUILDING -+ PO BOX 145315 - SALT LAKE CITY, UT 84114-5315
(801) 538-1033 - FAX (801) 538-1063

Audit Subcommittee of the Legislative Management Committee
President J. Stuart Adams, Co—Chair * Speaker Brad R. Wilson, Co—Chair
KADE R. MINCHEY, CIA, CFE Senator Karen Mayne * Senator Evan J. Vickers * Representative Brian S. King * Representative Francis D. Gibson

AUDITOR GENERAL

October 2020
TO: THE UTAH STATE LEGISLATURE

Transmitted herewith is our report, A Performance Audit of Court Fines and
Surcharges (Report #2020-10). An audit summary is found at the front of the
report. The objectives and scope of the audit are explained in the Introduction.

We will be happy to meet with appropriate legislative committees, individual
legislators, and other state officials to discuss any item contained in the report in
order to facilitate the implementation of the recommendations.

Sincerely,

[k iy

Kade R. Minchey, CIA, CFE
Auditor General



UTAH STATE

» AUDIT REQUEST

The Legislative Audit
Subcommittee requested
that we review the declining
collection of court fines

and surcharges and identify
causes for these declines.

P BACKGROUND

Judges order defendants

to pay fines as part of
sentencing for criminal
convictions. In recent years,
court collections of fines
and related surcharges have
declined.

Utah Code requires that in
addition to the fine ordered,
defendants pay a surcharge
amount. The percentage of
the surcharge depends on
the violation and severity.

In most cases, judges must
also order a court security
surcharge, which is $53

for district and juvenile
courts and $60 for justice
courts.
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REPORT #2020-10 | OCTOBER 2020

Office of the Legislative Auditor General | Kade R. Minchey, Auditor General

PERFORMANCE
AUDIT

Court Fines and
Surcharges

KEY
FINDINGS

4 Some judges order fines below statutory minimumes.

Monitoring and reporting of sentencing will improve
judicial transparency.

We identified inconsistencies across courts for determining
indigency, use of credits, and payment plans.

Judges Do Not Consistently Follow Guidelines for Imposing
Fines.

The degree to which judges have discretion to determine fine amounts is a
policy set by the Legislature. For example, driving under the influence violations
have a statutory minimum set by the Legislature. Other violations do not have
statutory minimums but guidelines established by the Sentencing Commission and
the Uniform Fine Schedule. We found that some judges do not follow statue when
sentencing in both district and justice courts and that average fine amounts vary
by court location. Monitoring and reporting of sentencing can improve judicial

transparency.

RECOMMENDATIONS

The Judicial Council should track compliance with statutorily
required minimum fines.

Jd The Judicial Council should monitor the suspension of fines and
track and publish aggregate sentencing data.

The Judicial Council should instruct the AOC to develop uniform
d processes for determining indigency and adopt standards for
commmunity service credits.

Summary continues on back >>
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LEGISLATURE

CONTINUED

Eﬂ REPORT
= SUMMARY

Oversight Can Improve for Indigency Deter-
minations, Fine Credits, and Payment Plans

We found that practices in determining indigency
differ by court location. Without set procedures for
indigency qualifications, practice vary from verbal
determination to signed affidavits. Additionally, we found
inconsistencies in how credits were permitted to reduce
defendant obligations. The Judicial Council should develop
and adopt uniform processes and standards to improve

the oversight and consistency across courts.

Practices for Ordering Court
Security Surcharge Vary

We found that some judges do not order the
statutorily required court security surcharge when

other fines and surcharges are not orderd. Decreases in

Both District and Justice Courts
Order Fines Below the Statutory
Minimum for DUI Violations

District courts sentence fines below the
minimum for DUI violations classified as
Class B misdemeanors nearly 38 percent of

the time, which is more often than justice

courts.

AUDIT SUMMARY
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collections of court security surcharge led to a recent $10
increase. Monitoring of court security surcharges will

help ensure consistency with the Legislature’s intent.

JRI Is One of Several Factors Influencing the
Fluctuation of Court Fines and Surcharges

JRI was passed during the 2015 General Session and
reduced penalties for first-time drug violations. We found
that this bill reduced the severity of both drug offenses
and traffic violations. However, we could not attribute the
decline in average fines ordered to the passage of JRI.

The decrease is part of a longer-term trend that started

prior to JRIL
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Chapter 1
Introduction

Judges order defendants to pay fines as part of sentencing for
criminal convictions. In recent years, court collections of fines and
related surcharges have declined. We reviewed trends and practices in
district and justice courts to identify causes of this decline.

Utal Code requires that, in addition to the fine ordered,
defendants pay a criminal surcharge. The surcharge is equal to 90
percent of fines for convictions of the following:

e Felonies
e (lass A misdemeanors
¢ Driving under the influence or reckless driving, and

e Class B misdemeanors other than moving violations in Title 41
— Motor Vehicles.

The surcharge is 35 percent for moving violations and all other
criminal fines. Non-moving traftic violations are not subject to the
surcharge. In most cases, judges must also order a court security
surcharge of $53 for district and juvenile courts and $60 for justice
courts.

The Administrative Office of the Courts (AOC) reports to the
Judicial Council and oversees all nonjudicial activities of the courts. As
the policy-making body for the courts, the Judicial Council has the
authority to establish uniform rules for court administration. Utah
Code 78A-2-107 specities the AOC’s responsibilities, including the
tollowing:

e assign, supervise, and direct the work of the nonjudicial officers
of the courts

e implement the standards, policies, and rules established by the
council

e develop uniform procedures for the management of court
business

Although the AOC has responsibility for court processes, its oversight
role does not infringe on judicial discretion. For example, judges
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determine the amount of fines, due dates, and options for payment
plans, while the AOC ensures appropriate tracking and recording of
defendants’ payments.

This audit was requested in response to the decline in collections of
fines and surcharges. We were asked to identify the causes of this
decline to assist legislators in their evaluation of future funding
requests. Local entities retain all of the base fine ordered in justice
courts. In district courts, fines for felonies go into the state’s general
tund, while fines for misdemeanors and infractions are split between
the state’s general fund and the local government. All of the criminal
surcharge is retained by the state. Court security surcharges primarily
tund court security operations, although a small portion of the court
security surcharge in justice courts goes to the local government’s
general fund. Unlike fines and the court security surcharge, criminal
surcharge collections impact only the state, not local entities. Although
the direct impact of the decline to criminal surcharge-funded programs
has been mitigated by recent legislation described later in this chapter,
the decline of surcharge collections reduces state revenues and remains
a concern.

Collections of Fines and Surcharges
Decreased by $8.9 Million from 2015 to 2019

We reviewed collection trends for all fines and surcharges for the
last five fiscal years and found that fines and surcharges decreased by
$8.9 million. We then compared these trends to the number of
criminal case filings for the same period and found similar trends in
justice courts, which represent 90 percent of all collections. In district
courts, criminal case filings increased while collections decreased. We
also identified how fines and surcharges are paid when other legal
financial obligations, such as restitution, have also been ordered.

After a defendant has been sentenced, courts or other state agencies
are responsible for collecting amounts owed, depending on the
defendant’s situation. Courts maintain collections responsibility for
defendants who are not imprisoned and either not under formal
supervision or are supervised by a private provider, while Adult
Probation and Parole handles collections for defendants it supervises.
For defendants who fail to pay on time, district courts must send
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accounts to the Office of State Debt Collection (OSDC). While this
report focuses on the courts’ role in ordering and collecting fines and
surcharges, our office recently conducted an audit of OSDC that
examined how defendants’ debts were handled after transfer from the
courts; the report can be found at https://olag.utah.gov/olag-
doc/2020-07 RPT.pdf. OSDC reported its average annual collection
rate to be 11 percent. In fiscal year 2019, district courts sent $20.4
million in restitution, fines, fees, and surcharges to OSDC. Of the total
sent to OSDC, $3.2 million was from fines and surcharges.

Collections Decrease Driven
Primarily by Justice Courts

Fines and surcharges ordered in justice courts comprise 90 percent
of Utah’s court collections. As a result, most of the decrease in
collections also occurred in justice courts. Figure 1.1 shows the decline
in collections over time for all courts.
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District courts sent
$3.2 million in fines
and surcharges to the
Office of State Debt
Collection in fiscal
year 2019, which
reported its average
annual collection rate
to be 11 percent.

Figure 1.1 Combined Total of Fines and Surcharges Collected
by District, Juvenile, and Justice Courts Decreased 12 Percent.
Fines and surcharges ordered by justice courts represented 90
percent of the total collected for the past five fiscal years.
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*Grand total includes juvenile court collections.

As shown in Figure 1.1, justice court collections decreased $7.9
million (12 percent) from fiscal years 2015 to 2019. During the same
period, district court collections decreased $480,010 (7 percent), from
$7,057,593 to $6,577,584. Finally, juvenile courts decreased
$515,696 (81 percent) from 2015’ total of $632,943.
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District court case
filings increased by 8
percent, but district
court collections
decreased.

The courts’ accounting
system automatically
applies payments in
order of priority for
defendants on a
payment plan.
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We found that justice court criminal filings decreased by 12
percent from 2015 to 2019, which is the same percentage as the
decrease in justice court collections. This equates to a decrease of
8,534 cases. This data does not include traftic cases which make up the
majority of justice court filings. Additionally, not all cases result in a
conviction with a fine ordered, thus the decrease in case filings does
not fully explain the decline in justice court fines and surcharges, but
reduced criminal cases contributed to the decline. In district courts,
criminal filings increased by 8 percent while collections decreased.

Restitution Must Be Paid in Full Before
Payments Are Applied to Fines and Surcharges

When applicable, judges order defendants to pay restitution as
victim compensation for losses resulting from the crime committed.
Restitution has the highest priority of all legal financial obligations
collected by the courts. When defendants are placed on a payment
plan, the courts’ accounting system automatically applies payments in
order of priority. After restitution has been paid in full, payments are
applied to the next priority, if applicable. Figure 1.2 shows all types of
legal financial obligations in priority order.
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Figure 1.2 Surcharges Rank Above Fines in Courts’ Priority
Order of Payments, Which Is Based on Statute. Circumstances
of each case determine which elements shown here are included in
a defendant’s total.

Source: AOC Accounting Manual

As Figure 1.2 shows, defendants may have multiple obligations that
must be paid before surcharges and fines. If a defendant has a high
restitution amount and is making regular payments on a payment
plan, it may be years before a payment will be applied to surcharges or
tines, affecting collection rates.

2020 Legislation Addressed Budgetary Issues for
Programs Funded by Surcharge Collections

Prior to July 1, 2020, criminal surcharges went to the Criminal
Surcharge Account and then were allocated by percentage to 10
accounts funding 13 programs. During the 2020 Legislative General
Session, the Legislature passed House Bill (H.B.) 485, Amendments
Related to Surcharge Fees. As a result, criminal surcharges now go
into the general fund along with fines, while court security surcharges
continue to fund the court security restricted account.
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The decline in collections had a direct impact on programs funded
by surcharges and resulted in budgetary uncertainty from year to year
as collections varied. All programs that previously received a set
percentage of the surcharge collections for the year are now funded
trom the general fund through the regular appropriations process.
Figure 1.3 shows the programs previously funded by criminal
surcharges and funding appropriated for fiscal year 2021.

Figure 1.3 H.B. 485 Appropriated General Fund Money Equal to
Surcharge Collections from Fiscal Year 2019 and Required
Surcharges to Be Deposited into the General Fund. This bill
stabilized funding for programs that had experienced a decline in
recent years because of lower surcharge collections.

H.B. 485 redirected
$16.7 million in
surcharge revenue
from the Criminal
Surcharge Account
into the general fund
but has a net change
of $0 for most program
budgets.

HB 485 Appropriations
AT (Equal to 2019 Collections)
Crime Victim Reparations Fund $5,740,500
Peace Officers Standards and Training $3,034,300
Emergency Medical Services $2.296,200
Grant Program
Law Enforcement State Task $1,360,200
Force Grants
Intoxicated Driver Rehabilitation $1,230,100
Domestic Violence Services $731,000
Utah Prosecution Council $492,100
Law Enforcement Services Grants $477,600
Statewide Warrants System $250,000*
Substance Abuse Prevention —
Juvenile Courts $410,000
Substance Abuse Prevention —
Student Support $410,000
Guardian ad Litem $287,000
Total $16,718,800

*Statewide Warrant Systems indicated that less funding was needed, and thus the total for this program is
$160,000 less than the $410,000 collected for the program in 2019.

As shown in Figure 1.3, redirecting surcharge revenue from the
Criminal Surcharge Account into the general fund resulted in a shift of
$16,718,800 in fiscal year 2021 with a net change of $0 for most
programs previously funded by the criminal surcharge. While this
change stabilized budgets for these programs by funding them from
the general fund, the decline in surcharge collections remains a
problem for state revenues overall.
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Juvenile Court Fines and Surcharges
Permanently Reduced by 2017 Legislation

Juvenile courts, unlike adult criminal courts, are civil courts with
an emphasis on restorative justice for juveniles. Juvenile courts handle
a significantly smaller amount of fines and surcharges than district
courts with an average yearly collection of $420,709 over the last five
fiscal years (compared to district court’s $6,596,056). The overall
amount paid to juvenile courts in 2015 was equal to only 9 percent of
the total district court collections in the same year. In 2017, H.B. 239
changed how juvenile courts ordered fines from individual violations
to criminal episodes. For example, prior to the law change, if a
juvenile committed three offenses, judges could order three fines. After
H.B. 239, the judge could order only one fine for the case. This
legislation also capped the amount per episode at $180 for juveniles
under 16 and $270 for juveniles 16 and older. Court staff reported
that these statutory changes substantially reduced fines. Figure 1.4
shows juvenile court fines and surcharges before and after
implementation of this 2018 statutory change.
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Juvenile courts’ yearly
collections averaged
only $429,709 from
fiscal years 2015
through 2019.

2017 legislation
capped fines and
surcharges ordered
per criminal episode at
$180 for juveniles
under 16 and $270 for
juveniles 16 and older,
substantially reducing
fines.

Figure 1.4 Juvenile Court Fines and Surcharges Decreased 81
Percent ($515,696) from Fiscal Year 2015 to Fiscal Year 2019.
Shown below are the annual amounts paid in fines, surcharges,
and court security surcharges to juvenile courts since 2015.
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The total juvenile courts collected in fines, surcharges, and court
security surcharges decreased 57 percent from fiscal year 2017 to fiscal
year 2018 ($479,492 to $205,696). As shown in Figure 1.4, the
decline began before the effective date of the bill. According to the
AOC, judges began changing their practices regarding fines once they
became aware of the upcoming change. Despite the decline, we did
not find the legal financial obligations in juvenile courts to be a
primary concern because the total amounts handled in juvenile courts
are a small portion of the state’s total court financial obligations. This
audit focuses on trends and risk areas related to the decline in
collections of fines and surcharges.

Audit Scope and Objectives

We were asked to evaluate factors such as judges’ behavior, traftic
tickets, and the Justice Reinvestment Initiative that contributed to the
decline of fine and surcharge collections. We reviewed practices of
judges, staff, and the AOC for district, justice, and juvenile courts to
determine causes of the decline. Our review of the impact of traftic
violations on overall collections will be released in a later report. This
report addresses other causes of the decline:

e Chapter II evaluates the impact of judges’ sentencing
practices on the total amount of fines and surcharges
ordered.

e Chapter III examines inconsistent practices among courts
that contributed to the decline.

e Chapter IV evaluates the sentencing practices for the court
security surcharge as well as implementation of an increase
to this surcharge.

e Chapter V evaluates the effect of the Justice Reinvestment
Initiative on fines and surcharges.
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Chapter Il
Judicial Practices Drive Fines and
Surcharges Down and Lead to
Inconsistent Sentencing

To evaluate the role of judges in decreasing fine and surcharge
collections, we reviewed sentencing for driving under the influence
(DUI) and some drug offenses. We found that some judges ordered
tines below the statutory minimum for DUI oftenses and that fines
varied by location for drug oftenses. Some judges also suspended fines,
which drove the effective fine amount down. Suspension of fines
contradicts Sentencing Commission guidelines and resulted in
inconsistent sentences for defendants. Finally, oversight of judges’
sentencing practices is minimal and should be improved.

We recommend the Judicial Council monitor compliance with
statutorily required minimum fines as well as the impact of fine
suspensions. We also recommend the Judicial Council consider
tracking sentencing data and making it public.

Judges Do Not Consistently Follow Guidelines for
Imposing Fines Even When Statutorily Required

The degree to which judges have discretion to determine fine
amounts is a policy set by the Legislature. For DUISs, the Legislature
set a required fine amount in statute. For other violations, there are
not fines set by the Legislature in statute, but there are guidelines
established by the Sentencing Commission as well as the Uniform
Fine Schedule set by the Judicial Council to “...eliminate unwarranted

disparity.” We found the following:

e Some judges did not follow statute when sentencing defendants
in both district and justice courts.

e The average fine varied by court location for offenses with a
recommended fine amount in the Uniform Fine Schedule. As a
result, defendants in some areas of Utah were sentenced to
higher fines than defendants in other locations for the same
crime.
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It is for the Legislature to decide if policy should change regarding
the discretion judges have in setting fines. In this report, we provide
our findings as they relate to compliance with required and
recommended fines. Based on our findings of significant discrepancies
in fines imposed, we recommend better tracking, monitoring, and
reporting of judicially imposed fines.

Some Judges Routinely Failed to Order the
Minimum Statutorily Required Fines for DUl Cases

Statute for DUI offenses requires judges to order a minimum fine
amount. Other offenses have recommended fines in the Uniform Fine
Schedule but no statutory requirement to order a particular fine
amount. For DUI offenses, judges have discretion to order fines above
the statutory minimum but cannot order fines below this amount
without violating statute. Figure 2.1 shows requirements by severity
levels for DUI convictions.

Figure 2.1 Minimum Fine and Surcharge Amounts Required by
Statute for DUI Offenses. Utah Code 41-61-505 states that the
court shall order the fine amounts shown here, and the 90 percent
surcharge and court security surcharge* are also applied.

Statute requires fine
increases for
subsequent violations
within 10 years.

-10 -

*The court security surcharge shown here was in effect during the years we reviewed and increased July 1,
2020.

First and second offenses may be either Class A or Class B
misdemeanors. The fine amount increases for subsequent violations
within a 10-year period.
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Percent of Fines Below Minimum
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We reviewed eight years of sentencing data for DUI oftenses for all We reviewed eight

justice and district courts to determine if judges ordered fines years of aggregated

according to statute. Our analysis in this report focused on aggregate

sentencing data for
DUI offenses to

comparisons to review trends and allowed for comparison between evaluate if fines meet
court locations. We did not control for individual factors such as the statutory minimum

multiple offenses in a case or a prior conviction for the same offense.

but did not control for
all possible variables

We acknowledge there are factors that could explain differences that affect individual
between individual cases, but this analysis looked at aggregated fines cases.

and surcharges. Figure 2.2 shows the percentage of Class B
misdemeanor DUI oftenses that did not meet the minimum for both
district and justice courts.

Figure 2.2 Both District Courts and Justice Courts Sentence Fines
Below the Statutory Minimum for DUI Violations Classified as Class B
Misdemeanors. District courts averaged 38 percent of DUI violations with
fines sentenced below the statutory minimum from 2012 through 2020,
complying with statute 62 percent of the time. Justice courts averaged 15
percent of violations below the minimum, complying with statute for 85
percent of DUIs.
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Source: Sentencing Data from AOC
Note: Amounts in this figure are what was sentenced. Often these amounts are reduced through suspending
portions of the sentenced amount.

As shown in Figure 2.2, district judges failed to sentence statutorily
required minimum fines in 37.6 percent (3,380) of 8,984 class B
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misdemeanor DUI cases from fiscal years 2012 through 2020. Justice
court judges complied with statute in a higher percentage of cases than
district court judges. However, justice courts had 53,198 DUI cases
trom 2012 through 2020. Of those, 14.7 percent (7,800 cases) had
tines below the statutory minimum, more than double the number of
noncompliant Class B cases identified in district courts. It is important
to note that Figure 2.2 is based on sentenced fines and does not
include suspended fine amounts. Actual ordered fines are often lower
than what is sentenced, which is addressed later in this chapter.

Over the eight years we reviewed, the difterence between the
amount ordered and the statutory minimum for DUI Class B
misdemeanors equaled approximately $1.4 million for district courts
and $3.4 million for justice courts. This amount does not represent a
loss of $4.8 million in state revenue because the amount sentenced
does not equal the amount collected for various reasons. For example,
defendants may pay part of their fines through community service or
credits for treatment. These options are described in Chapter II1.
While the exact amount lost cannot be determined because of these
variables, judges’ failure to comply with statute contributes to the
reduction in total fines and surcharges collected by the state.

Fines for Violations Without Statutorily Required
Minimums Varied Among Court Locations

While DUI oftenses have a mandatory minimum fine, other
offenses’ fine amounts are recommended in the Uniform Fine
Schedule. We found the average fine ordered varied significantly from
one court location to another and from the Uniform Fine Schedule.
Figure 2.3 shows variations for three violations for fiscal years 2015
through 2019.
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Figure 2.3 Averages by Court Location Show Defendants Were
Sentenced to Thousands of Dollars More than Defendants in Other
Locations for the Same Violation. For Class A misdemeanor violations
of possession of a controlled substance, some courts sentenced an
average fine of over $4,000 while other courts sentenced less than $500
on average. (Note: each dot represents a court location.)

Note — This figure shows averages based on sentenced amounts. These amounts are often reduced through
suspending portions of the sentenced amount.

The averages shown in Figure 2.3 indicate that a defendant’s fine will A defendant’s fine will

be determined more by the court where the case is heard than by the be determined more by
Uniform Fine Schedule. For Class A misdemeanor convictions, the the court location
average fine sentenced in one district court was $5,429 for 126 cases ‘r"v(:':r': tt:aenczj‘:gz
while another district court averaged only $62 for 20 cases. Uniform Fine
Additionally, judges sentenced no fine in 14,122 (30 percent) oftenses Schedule.

shown in Figure 2.3. Figure 2.3 was based on sentenced amounts;
once suspended amounts were included, the variation across courts
decreased. However, the variation across court location is concerning
because defendants can still be held accountable for the sentenced
amount. As stated earlier in the report we acknowledge that judges
consider many factors that can affect the individual sentence imposed;
however, our analysis focused on aggregate comparisons to identify
differences at the court level.

Based on the variations shown here, the Uniform Fine Schedule
has not been an effective tool for minimizing disparities, highlighting
a policy question of whether guidelines for fines should be
strengthened to ensure equity.
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Practice of Suspending Fines Has Resulted in
Inconsistent Sentences for Defendants

When some judges order defendants to pay a fine at sentencing,

When judges suspend they often immediately suspend a portion of the fine. The suspended
fines, the suspended b . dif the defend d bati
amount can be amount can be r'elnstate if the lefen ‘ant ocs not meet pro ation
reinstated if the terms. We identified concerns with this practice that may interest

defendant does not

t orobation t policy makers to review current practices and decide whether they are
meet probation terms.

comfortable with the status quo, or choose to change current
practices:

e In some cases, judges ordered significant amounts before
suspension.

e Sentencing Commission Guidelines recommend against
suspending fines.

e Suspension of fines resulted in defendants paying higher
amounts for misdemeanors than felonies because of different
approaches between justice and district courts.

Some Judges Ordered Fines but Immediately
Suspended All or a Portion of the Fine

The 35 percent or 90 We found that during sentencing hearings, some judges routinely

percent criminal ordered the fine amount but immediately reduced the fine by

surcharge was based di . . . . .
suspending a portion of it or, in some cases, suspending the entire

on the amount after
suspension. amount. The 35 or 90 percent surcharge was then based on the

effective fine amount after the suspension. Figure 2.4 shows an
example of this practice.
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Figure 2.4 Example of Suspended Fine for Class A
Misdemeanor Violation of Possession or Use of a Controlled
Substance. In this case, the judge suspended 93 percent of the
fine. The recommended fine amount for this offense was $1,943.

Source: Case summary from court case search via Xchange web application

From fiscal year 2013 through fiscal year 2019, we found over 600
cases in which the original amount of the fine was at least $10,000
higher than the final amount due after suspension, as in the case
shown in Figure 2.4.

Suspensions also occur in DUI cases, further reducing fines
ordered from the amount required by statute. In 17.7 percent of Class
B misdemeanor DUI cases heard in district courts, judges issued no
fine or suspended the fine completely. These defendants did not pay
any fine or surcharge as part of their sentence, in violation of Utah
Code 41-6a-505(5) which states that the mandatory fines imposed for
DUI violations may not be suspended.
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Suspension of Fines Contradicts
Sentencing Commission Guidelines

While we found that suspension of fines is widespread, this
practice does not align with Sentencing Commission Guidelines. Since
2015, these guidelines have stated the following:

The Commission does not recommend the imposition of
any suspended amount of fine, as violations should be
addressed with behavior modification sanctions as
identified in Structured Decision-Making Tool 5, not
financial ones.

Structured Decision-Making Tool 5 includes sanctions that a
probation or parole officer can impose, such as requiring a change in
residence, restricting travel, or ordering a curfew. Courts can impose
higher-level sanctions such as ordering one to three days of jail or
electronic monitoring. Despite this guidance, our review of courts data
showed judges have continued suspending fines, leading to
inconsistent sentences.

Fines for Misdemeanors Are Higher than
Fines for Felonies Due to Suspension

We compared the original fine ordered to the remaining fine after
suspension for possession convictions. In addition to disparities by
location shown in Figure 2.3, we found disparities by severity level of
offense. Defendants convicted of misdemeanor possession oftenses
were ordered to pay more than those convicted of third-degree
telonies. Figure 2.5 shows the average fine sentenced and the average
total fine ordered after suspensions for both district and justice court
trom fiscal years 2013 through 2019.
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Figure 2.5 Suspension of Fines for Possession Charges
Resulted in Higher Effective Fines for Defendants Guilty of
Class B Misdemeanors than Class A Misdemeanors and Third-
Degree Felonies. The average fine sentenced for Class B
misdemeanors (red line in top graph) was the lowest of the three
levels of severity while the average fine actually ordered after
suspension was for Class B misdemeanors (red line in bottom
graph), which was $203 higher than Class A misdemeanors (blue
line in bottom graph) in fiscal year 2020.

Source: Auditor Analysis of Sentencing data from AOC

As shown in Figure 2.5, suspension of fines results in inconsistent
sentences for defendants, as more severe oftenses should generally
result in higher fines. Justice courts suspended fines to a lesser degree
than district courts. Class A misdemeanors and all felonies are heard
only in district courts, while Class B misdemeanors are handled in
both district and justice courts. Class B misdemeanors are the most
severe offenses heard in justice courts. Since Class A misdemeanors
and felonies are heard only in district courts, this difference in practice
between types of courts contributes to the trend shown in Figure 2.5.

While we acknowledge the differences between district and justice
courts, our review focused on the impact of suspended fines for the
court system as a whole. We did not control for other possible
components of sentences, such as jail time or community service, due
to limitations in the data available. However, we believe ongoing
monitoring of this issue can provide useful information to the Judicial
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justice courts.
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Council, and thus we recommend the Judicial Council monitor
suspension of fines and provide additional guidance to judges as
needed.

Data Monitoring and Transparency Are Needed

While the Uniform Fine Schedule and Sentencing Commission

The Administrative Guidelines offer guidance to judges, we found the AOC and the
Office of the Courts Judicial Council do not monitor how actual sentencing practices differ
does not report data from guidance. The AOC provides data internally and externally that
aggregated by judge. ) .. .

includes sentencing information. However, the AOC does not report

data aggregated by judge. As a result, we looked for reporting on
aggregated sentencing data that does not identify individual judges.

The United States Sentencing Commission publishes federal
sentencing statistics annually. These reports include tables showing

The United States sentences imposed relative to the guideline range by type of crime as
Sentencing _ well as by district and circuit. This approach does not identify
Commission publishes C g . ..

sentencing statistics individual judges. In addition to the total number of cases that are
that do not identify outside the guideline range, tables show the reasons for variances
individual judges, but reported by judges. These statistics enable comparison of sentencing
allow for comparison . .

between locations. between locations and to the overall national trend.

The approach used by the United States Sentencing Commission
provides valuable information and increased transparency without
identifying judges. We believe the Judicial Council should consider
analyzing sentencing trends and providing aggregated information
(for example, aggregated for all courts within a district) publicly to
ensure transparency in the judicial system.

Recommendations

1. We recommend that the Judicial Council track judges’
compliance with ordering statutorily required minimum fines.

2. We recommend that the Judicial Council monitor suspension
of fines and develop guidance for judges as needed.

3. We recommend that the Judicial Council consider tracking
aggregated sentencing data and sharing it publicly to increase
transparency.
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Chapter lli
Oversight Can Improve for Indigency
Determinations, Fine Credits, and
Payment Plans

Our review of district and justice courts identified inconsistencies
in processes that influence the amount defendants pay. We found that
standardization for determining indigency is needed in both justice
and district courts. Judges often ordered lower fines for defendants
who qualified as indigent, increasing the need for standard processes
that ensure consistency. Community service and other credits also
need uniform processes in order to ensure equitable treatment for
defendants throughout the state. Finally, availability of payment plans
depends on the individual court and should be reviewed. We looked at
surrounding states and found some states have a more streamlined
process and statutory guidelines for indigency, community service, and
payment plans. Overall, we found the Judicial Council should improve
oversight for indigency determinations, credits towards fines, and
payment plans to ensure equal treatment of defendants.

Judicial Council Should Implement Consistent
Processes for Determining Indigency

If found indigent, a defendant has the option to be represented by
a public defender for crimes with a possible jail sentence. Although
statute specifies criteria for indigency, processes for determining
indigency differ by court. Inconsistency creates disparities for
defendants applying for a public defender. We found that judges are
assessing lower fines for those that have been classified as indigent. In
fiscal year 2019, we found that indigent defendants were ordered to
pay $230 lower on average for DUI violations and $150 lower on
average for possession charges. Another concern is a varying
appointment rate, where those who may quality in one court would be
denied indigent benefits in another court. The Utah Indigent Defense
Commission reported that more than 80 percent of adult criminal
defendants are indigent; this, coupled with varying appointment rates,
demonstrates the need for improved uniform processes. Defendants
self-report information when applying for a public defender. Due to
lack of resources, courts do not validate information submitted when
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applying for indigency. Overall, the processes of reporting and
validating information when applying for indigency qualification could
be strengthened.

Indigency Criteria Is Set in Statute
But Determination Processes Differ

Utah Code lists several factors for a court to consider when
determining indigency. Based on these factors, courts decide whether
a defendant qualifies for a public defender in cases that could result in

jail or prison sentences. Figure 3.1 summarizes Utah Code 78B-22-
202.

Figure 3.1 Statutory Factors Considered when Determining
Indigency. Defendants may qualify based on income level alone.

Although factors for determining indigency are outlined in statute,
practices differ by court. Without set procedures for indigency
qualifications, practices vary from verbal determination between judge
and defendant to an aftidavit completed either at home or at the court.
The form used for the affidavit is not consistent across courts. In
addition to the lack of standardized forms, we found incomplete forms
in court records that still resulted in a defendant qualifying for a public

A Performance Audit of Court Fines and Surcharges (October 2020)



defender. Examples can be found in Appendix A. Other
inconsistencies were found in the process of indigency determination.

e In one court, the method for determining indigency can be a
verbal question and answer between defendant and judge or an
affidavit completed by defendant at the initial hearing. This
court focuses on the federal poverty guidelines.

e One justice court uses a form to be completed by the defendant
at home and later notarized. Alternatively, the defendant’s
financial information is reported in court under oath.

e One justice court’s website specifies that the form will be
available at the defendant’s hearing upon request.

A report issued in 2015 by the Judicial Council Study Committee
recommended steps “...to see that accurate and effective procedures,
forms, and colloquies' are developed to be used uniformly statewide in
all courts to ensure these rights are appropriately implemented.” The
report specified that these steps should include “...attention to the
processes and forms used to determine whether defendants are
indigent.” Despite the report’s suggestion, practices have not been
standardized.

Some other states have processes in place to streamline the
indigency qualification process:

e Colorado has a procedure and uniform forms for determining
indigency. In addition, if requested, a defendant will provide
three months of bank statements and pay stubs, or other
comparable proof of income status.

e  Washington has a uniform form for reporting indigency.
Courts are not required to independently investigate the
income or assets given on the report. However, some
jurisdictions routinely require verification or documentation,
though methods in courts vary. For example, a defendant may
be required to provide financial information by providing proof
of public assistance, pay stubs for defendant, tax returns, bank
statements, and monthly bills.

! Formal question and answer with the judge
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e New Mexico indigency determination is based on net income
and assets. Applications are processed by the Law Offices of the
Public Defender where a client service agent assists in the
application.

We recommend the Judicial Council develop uniform processes to
address the inconsistent practices for determining indigency.

Due to Lack of Resources, Courts Do Not
Validate Self-Reported Information

Information used to determine indigency is self-reported by the
defendant. Financial and other personal information given to the court
1s usually stated under oath or given in a written affidavit. Both
methods have legal consequences if an individual reports incorrect
information. None of the courts we spoke with routinely validate
information due to high volume of cases and staffing limitations.

The state of Washington has a similar but slightly more uniform
process when compared to Utah’s indigency qualification process.
Washington statute states verification of information used to report
indigency is not required, but information is subject to verification.
The Washington State Oftice of Public Defense reported varying levels
of verification for indigency applications, with larger jurisdictions
funding staff positions to validate reported information. We did not
find a validating process to be feasible in Utah due to a lack of court
resources needed to implement such a process.

Judges Order Lower Fines for Defendants
Who Qualify for a Public Defender

We found that judges order lower fines for defendants who have
been classified as indigent and therefore qualify for a court-appointed
public defender. Figure 3.2 shows the difference in total amounts
ordered for defendants with and without public defenders for Class B
misdemeanor Driving Under the Influence (DUI) offenses and
possession or use of a controlled substance charges.
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Figure 3.2 Average Total Fine Ordered Shows Defendants without
Appointed Attorneys Are Generally Ordered to Pay Higher Fines
than Those with Appointed Attorneys. Despite statutory guidelines,
judges routinely order lower fines for defendants who were found indigent
and have a court-appointed defender. On average, indigent defendants
were ordered fines 53.1 percent lower in district courts and 2.5 percent

lower in justice courts.

Statutory minimum required fine amount for DUI Misdemeanors are either $1,380 for a first offense or $1,570 for a
second offense. The suggested fine amount for possession or use of a controlled substance is $680.

As described in Chapter II, Utah Code sets minimum fines for DUI
offenses. Statute does not state that DUI fines can be lowered based
on ability to pay. Despite these statutory guidelines, judges routinely
order lower fines for defendants who were found indigent and have a
court-appointed public defender, as shown in Figure 3.2. Indigent
defendants consistently receive lower fines for possession or use of a

controlled substance, which has a recommended fine amount of $680.
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One concern is that lack of a uniform process is leaving those who
should qualify for indigency without qualification, and therefore
without the indigency benefits. Lack of uniform processes may
contribute to varying indigency appointment rates throughout the
state. Ten district courts in Utah have less than an 80 percent
appointment rate with two courts as low as 30 to 40 percent. City
Justice Court appointment rates appear random, ranging from 0 to
100 percent.

Utah Code 77-32a-108 requires a consideration of ability to pay
tor a defendant’s defense costs, but not imposed fines. However, the
2020 Uniform Fine Schedule extends guidelines on considering ability
to pay to include fines. The schedule states, “The defendant’s ability to
pay should be considered in determining whether or not to impose a
fine....”. This directive aligns with courts’ practices shown in Figure
3.2 and further establishes the need for consistent indigency
determinations to ensure equity for defendants.

Standardization Is Needed for Community Service
and Other Credits that Reduce Defendants’ Debts

In some cases, defendants can pay down their debts through
credits if permitted by the judge. While surveying community service
and other credits, we found varying credits allowed by judges and
different amounts of credits offered. Judges use the fine schedule to
assist in sentencing, but we found the fine schedule to be inconsistent
with statute on credit and community service topics. However,
legislation regarding community service requires that the option
should be considered on some oftenses. Overall, we found a lack of
oversight and consequently credit disparities for defendants.

Availability of Credits and Community
Service Varies by Court

The Sentencing Commission encourages courts to allow
defendants credits or offsets against ordered fines for completing
counseling and achieving other goals. Community service, treatments,
completed conditions of probation, and other incentives are used as
credits towards fine amounts. These credits are left to the discretion of
the judge on a case by case basis. Figure 3.3 summarizes the types of
credits given towards fine amounts that we found from reviewing
cases.
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Figure 3.3 Credits Used Toward Fines. We found a variety of
credits given in lieu of legal financial obligations. While these
credits are allowed, our concern is the inconsistency with credits
given. For example, one judge allowed exercise at a gym towards
credit, and others allowed a variety of completed treatments to
count towards fines.

Courts commonly use community service as a tool to reduce
defendants’ financial obligations. If the offense is a Class B or C
misdemeanor or an infraction, a court must consider community
service in lieu of a fine when a defendant is sentenced to pay a fine
according to Utakh Code 76-3-301.7. Treatments and other credits
offered do not have statutory guidelines to follow when allowing
credit. Consequently, we found practices for ordering or accepting
credit to be inconsistent.

Some surrounding states have statutory guidelines for giving
credit. For example, Colorado has guidelines and limits in its criminal
code for credits given to defendants, most of which deal with time
credit for jail or prison sentences.

Our review of community service guidelines and credits given
tound that defendants had varying accessibility to community service
and other credits. Some courts reviewed had greater restrictions for
when community service can be fulfilled than others. For example:
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e One court offered credit only for full eight-hour days starting at
8 a.m. on Mondays and Wednesdays.

e Another court allowed community service only when
completed through private probation. Probation is not a
possible penalty for infractions, making community service
inaccessible to many defendants convicted of offenses with the
lowest severity.

e Some courts used community action partnerships to fulfill
community service at approved non-profit and public agencies.
These programs charged a fee of one dollar for every hour,
with a cap at $50.

Other courts were more flexible, providing a list of acceptable
organizations for service. In 2018, the Legislature passed House Bill
248, a bill requiring community service to be considered in lieu of a
tine for infractions and Class B and C misdemeanors. This bill was
expected to result in greater uniformity in how community service was
made available. We recommend that the Judicial Council implement
uniform standards for community service and other credits to further
ensure more consistent opportunities for defendants in the state.

Statute Determines How Community Service Is Credited
Toward Fines, But Other Credits Are Unclear

Utah Code 76-3-301 states that credit shall be given to timely
completed community service “at the rate of $10 per hour.” However,
the 2020 fine schedule directs credit be given at «...a rate of not less
than $10 per hour.” Other oversight for community service is limited
and has led to disparity for defendants fulfilling community service
credit toward their fine. Most courts interviewed follow the $10 an
hour rate set in statute. However, we found difterent per hour rates
given for community service. For example, in one court a $100 credit
is given for an eight-hour day, which is a rate of $12.50 per hour. The
process for verifying community service performed is outlined in Utah
Code and is followed by all courts interviewed.

We found disparities in other credits accepted by courts.
Treatments, therapies, and other incentive credits are not outlined in
statute. Lack of oversight for these credits contribute to unequal
treatment for defendants depending on the location and judge.
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e One case stated, “The court will accept defendant receiving
credit towards community service hours for half of the hours
owed each week for every hour he is in school and/or working
out at the gym.”

e One district court and one justice court allowed credit toward
or in lieu of fines for donations to non-profit organizations.

e One court offered dollar for dollar credit for charitable
donations 1n lieu of fines, fees, and community service during
Covid-19 phase red.

Without community service and other credit guidelines, defendants
are treated differently, depending on the court location and judge.
Overall, we found a need for uniform standards for credits, including
community service, to provide equitable treatment for defendants. We
recommend that the Judicial Council develop uniform standards and
monitoring processes to ensure adherence to these standards.

Judicial Council Should Review Availability of
Payment Plans in All Courts

Judges decide whether a payment plan 1s an appropriate option for
a defendant. Courts we spoke with indicated a range from always
offering defendants a payment plan option to rarely allowing payment
plans for fines. However, the Administrative Office of the Courts
reported most courts will accept a partial payment toward a fine if a
tormal payment plan 1s not initially offered. Payment plans assist
courts in keeping track of defendants for court proceedings and
payments towards legal financial obligations. Without payment plans,
overall state revenue could decrease due to a reduction in defendant
payments. Figure 3.4 shows the percentage of DUI cases by court in
which defendants with a public defender were placed on a payment
plan.
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Ten courts in Utah
rarely or never had a
defendant on a
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data we reviewed.
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Figure 3.4 Percentage of Cases with Payment Plans for DUI
Cases with Appointed Attorney. Without uniform processes,
defendants on payment plans varied greatly from court to court in
the state. For example, this figure shows that Court X had over 94
percent of cases on payment plans while Court AC had zero
percent of cases on payment plans from fiscal years 2015 through
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This figure includes 30 courts with the most DUI cases in the state from fiscal year 2015 through fiscal year
2019.

As shown in Figure 3.4, the percentage of cases with payment
plans varies from court to court. The figure shows the percentage of
cases in which a payment plan was established but not necessarily cases
in which payment plans were offered. In total, 10 courts in the state
rarely or never had a defendant on a payment plan for DUI cases with
an appointed attorney. Court AC did not have any defendants on a
payment plan for DUI cases from fiscal year 2015 through fiscal year
2019. However, when we spoke with Court AC they reported that
they are currently offering payment plans to defendants.

Utah does not have statutory guidelines for payment plans. Some
neighboring states have payment plans mentioned in their state codes
as an option for indigent defendants.
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e In Arizona, the court, a probation officer, or a staff member
may grant permission for payment to be made in specitied
installments within a specified period.

e In New Mexico, a defendant may be allowed to pay fines, fees,
or costs in installments under the discretion of the court.

e In Colorado, a defendant would be directed to work with a
collections investigator if they were unable to pay the fines,
tees, and restitution on the day they were ordered. This
investigator would review the defendant’s financial
information, set up the shortest possible time frame for
payment, and manage the tracking of such accounts.

The fine schedule states that payment plans should be considered
when evaluating a defendant’s ability to pay in the decision of
imposing a fine. However, courts are not statutorily required to offer
payment plans. Courts we spoke with expressed that payment plans
facilitate keeping track of defendants, which helps the court with
collections. When defendants have a due date months or years after
sentencing with no payment plan and fail to pay, courts may not have
updated contact information. Overall, court collection potential may
be less without payment plans, impacting the general fund. To align
with the Uniform Fine Schedule and assist with collections, we
recommend that the Judicial Council track utilization of payment
plans for defendants to assess whether individual courts make payment
plans available.

Recommendations

1. We recommend that the Judicial Council develop and
implement uniform processes for determining indigency.

2. We recommend that the Judicial Council adopt uniform
standards for community service and other credits and monitor
courts to ensure adherence to these standards.

3. We recommend the Judicial Council track the utilization of
payment plans for defendants.
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Chapter IV
Judicial Practices Contributed to the
Decline in Court Security Surcharge
Collections, Leading to a $10 Increase

The court security surcharge is a statutorily required fee that funds
security for district, juvenile, and justice courts. The courts have not
consistently assessed this required fee, leading to a decline in revenue
tor security and prompting a surcharge increase in the 2020
Legislative General Session.

Before a change in statute that took effect on July 1, 2020, court
security surcharges were $43 for district and juvenile courts and $50
for justice courts. Unlike the 90 percent and 35 percent criminal
surcharges, the court security surcharge is a statutorily required flat fee
that is not dependent on the base fine amount. It is assessed for each
violation, meaning that a defendant may have to pay more than one
court security surcharge. For example, prior to July 1, 2020, a
defendant convicted in district court for possession of a controlled
substance and use or possession of drug paraphernalia should have
been required to pay a total court security surcharge of $86 ($43 for
each violation).

Although statute requires the court security surcharge to be
assessed on all criminal convictions with few exceptions, we found that
some judges do not order defendants to pay it when other fines and
surcharges are not ordered. This practice contributed to a recent
decline in collections of the court security surcharge. To address this
decline, during the 2020 Legislative General Session, the Legislature
passed House Bill (H.B.) 485, Amendments Related to Surcharge
Fees. This bill increased the court security surcharge by $10. As of July
1, 2020, the court security surcharge is $53 in district and juvenile
courts and $60 in justice courts. We recommend that the Judicial
Council monitor judges’ compliance with ordering the court security
surcharge
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Despite Statutory Requirement, Practices for
Ordering Court Security Surcharge Vary

We found that some judges did not order the statutorily required
court security surcharge when other fines and surcharges were not
ordered. The recommended fine amount on the Uniform Fine
Schedule includes the fine, criminal surcharge, and court security
surcharge. Typically, judges do not separately order the court security
surcharge. Instead, they order defendants to pay a total amount and
then the courts’ case management system, CORIS, automatically
divides the total fine into its components (fine, criminal surcharge, and
court security surcharge).

Utah Code 78A-7-122 requires justice courts to impose the court
security surcharge “...on all convictions for offenses listed in the
uniform bail schedule adopted by the Judicial Council and moving
traffic violations.” In district courts, the court security surcharge is
statutorily required to be assessed on all criminal judgments except for
non-moving traffic violations and community service. Despite this
requirement, we found some judges do not order the court security
surcharge.

Conversations with court personnel and analysis of sentencing data
identified a key difference regarding practices for ordering the court
security surcharge.

Some courts reported all judges correctly ordered the court
security surcharge even if they did not order any other fines. For
example, on a violation with a recommended total fine of $680 that
included the criminal surcharge and court security surcharge, some
judges ordered a total amount due of only $43.

Other courts reported judges did not order the court security
surcharge when other fines were not ordered, meaning the total
amount due for the defendant was $0.
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Our analysis of sentencing data and review of individual cases
supported what the courts described. We found some judges
suspended all fines except the court security surcharge. Sentencing
data and individual cases also showed that often district court judges
did not order the statutorily required court security surcharge when
other fines and surcharges were not ordered. Figure 4.1 shows a

summary of our review of court security surcharges for fiscal years
2014 through 2019.
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Sentencing and case
reviews show some
judges suspended all
fines except the court
security surcharge, but
often district court
judges did not order
the court security
surcharge.

Figure 4.1 Sample of Sentencing Data for Fiscal Years 2014
through 2019 Showed Court Security Surcharge Was Not
Ordered for 53 Percent of Criminal Judgments in Fiscal Year
2019. In these judgments, no fines or surcharges were ordered.
One district court failed to order the court security surcharge for 92
percent of violations in fiscal year 2019.

Source — Auditor analysis of sentencing data provided by the AOC

As shown 1n Figure 4.1, more than 4,000 violations for each year of
sentencing data we reviewed had no court security surcharge ordered;
the number of these cases increased from fiscal year 2014 to 2019.
This trend indicates judges have been complying with the statutory
requirement to order the court security surcharge less often than in the
past. The impact of cases with a total amount due of $0 is also
addressed in Chapter V.

Office of the Utah Legislative Auditor General

This trend indicates
judges have been
complying with the
statutory requirement
to order the court
security surcharge
less often than in the
past.

-33-



The surcharge goes
into a restricted
account that provides
the main source of
state funding for court
security.

The Legislature
appropriated $500,000
of general fund money
in fiscal years 2019
and 2020 to offset a
portion of the decline.

It is unclear whether
the $10 increase will
address the need for
court security funding
because some judges
do not order the
surcharge.

-34 -

000229

Impact to Court Security Funding from Decreased
Collections Led to Recent $10 Increase

The Legislature passed H.B. 485, Amendments Related to
Surcharge Fees during the 2020 Legislative General Session, which
included a $10 increase to court security surcharges. Recent declines in
tunding available for court security helped prompt the increases from
$43 to $53 in district and juvenile courts and the corresponding
increase from $50 to $60 in justice courts.

o All $53 of the current court security surcharge for a conviction
in district or juvenile court goes to the restricted Court Security
Account.

e In justice courts, $34.40 of the $60 current court security
surcharge goes to the Court Security Account.

The Court Security Account is the main source of state funding for
court security operations. The account supplements county sheriff
resources for security purposes.

Payments from the Court Security Account totaled $8.4 million in
tiscal year 2017. However, in fiscal year 2018, the total dropped to
$7.5 million. As a result, in fiscal years 2019 and 2020, the Legislature
appropriated $500,000 of state general funds to supplement court
security funding. Even with this supplement, 2019 totals were lower
than in 2017. During the 2020 Legislative General Session, H.B. 485
increased the court security surcharge by $10 to address the need for
additional court security funding and ensure the surcharge serves as a
user fee. This increase took effect July 1, 2020, but it is unclear if the
increase will adequately address the need for court security funding
because some judges do not order the surcharge as required by statute.

In Chapter II, we recommend the Judicial Council monitor judges’
compliance with statutory requirements and track sentencing data. We
believe these steps will improve compliance with the court security
surcharge as well. To ensure the court security surcharge operates as a
user fee consistent with the Legislature’s intent, we recommend the
Judicial Council monitor judges’ compliance with ordering the court
security surcharge as required by statute.
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Recommendation

1. We recommend that the Judicial Council monitor judges’
compliance with ordering the court security surcharge as
required by statute.
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Chapter V
JRI Legislation Is One of Several Factors
Influencing the Fluctuation of Court Fines
and Surcharges

During the 2015 Legislative General Session, the Legislature
passed House Bill (H.B.) 348, Criminal Justice Programs and
Amendments. This bill was based on the proposals from the Justice
Reinvestment Initiative (JRI), which was created by the Commission
on Criminal and Juvenile Justice to “...identity the factors underlying
the increase in Utah’s rising prison population.” This legislation
reduced penalties on drug violations for first-time offenders. Our
office has completed a full audit of JRI to determine whether Utah is
meeting the objectives of reducing the penalties for low-level drug
offenses and providing more treatment. The audit found that Utah has
succeeded in reducing the state’s inmate population but has not fully
implemented the remaining goals of JRI. The JRI audit is available on
our website at olag.utah.gov.

We were asked to evaluate the impact of JRI on fines and
surcharges and found the impact was difficult to determine due to
other contributing factors. First, the legislation reduced severity of
both drug offenses and traffic violations, but the recommended fine
amounts listed in the Uniform Fine Schedule stayed the same. We
then compared actual fines for drug violations ordered prior to the
passage of H.B. 348 to fines ordered after the legislation took eftect
and found a decrease. This decrease is part of a longer-term trend that
cannot be attributed directly to JRI. For example, courts experienced
turnover with judges during the same time, leading to different
sentencing practices, such as ordering community service more
trequently. Because we could not identify a direct causal link between
the decline in fines and JRI, we do not recommend action by the
Judicial Council, but include this chapter to answer questions posed by
policy makers.
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JRI Lowered Severity Level of Violations, but
Recommended Fine Amounts Did Not Change

We compared the Uniform Fine Schedule prior to the passage of
H.B. 348 (the JRI bill, which passed during the 2015 General Session
of the Legislature) and after the bill’s effective date. We found that
while the bill lowered severity levels for drug violations and traffic
violations, the recommended fine amounts did not change. Our review
tound that, as intended, the number of felonies for possession of a
controlled substance decreased while Class A misdemeanors increased.

JRI Legislation Reduced Severity of
Drug Violations and Traffic Violations

H.B. 348 reduced the severity of drug violations for first-time
offenders effective October 1, 2015. Some offenses were reduced from
third degree felonies to Class A misdemeanors, while others were
lowered from Class A misdemeanors to Class B misdemeanors. Figure
5.1 shows the impact of this change on drug violations.

Figure 5.1 Data Shows a Decrease in the Number of Third-
Degree Felonies for Possession Violations with a
Corresponding Increase in Class A Misdemeanors. The shift
began immediately after the passage of H.B. 348 during the 2015
Legislative General Session, although this portion of the bill did not
formally take effect until October 1, 2015.
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As shown in Figure 5.1, the shift to a higher number of cases classified
as misdemeanors shows that H.B. 348’s changes to severity levels had
an immediate effect. The number of third-degree felony cases dropped
from 236 in February 2015 to 75 in November 2015.

In addition to severity level changes for drug violations, JRI
reduced many criminal traffic violations from Class C misdemeanors
to infractions. This change was intended to “...focus jail resources on
higher-level offenders and relieve undue burdens on localities” and was
also expected to reduce justice court criminal caseloads. Because
sentencing for infractions cannot include jail or prison time, the right
to counsel does not apply, simplifying the process to resolve these
traffic cases.

Uniform Fine Schedule Did Not Lower Recommended
Fine Amounts for Violations Included in JRI

We compared the Uniform Fine Schedule prior to and after the
effective date for H.B. 348 to determine if recommended fines
changed for drug and tratfic violations due to the bill and found that
the recommended fine amounts stayed the same. Prior to the passage
of the bill, drug violations affected by H.B. 348 were listed with a
default severity of a Class B misdemeanor in the Uniform Fine
Schedule, which did not change. For example, violations of Utah Code
58-37-8(2)(A)(I): Possession of a Controlled Substance was listed in
both the 2014 and 2015 Uniform Fine Schedule as a Class B
misdemeanor with a recommended fine of $680. Statute specifies the
severity of a possession violation based on the type and amount of
controlled substance used. For first-time offenders,

e 100 pounds or more of marijuana results in a second-degree

telony.

e Schedule I or IT substances such as heroin, cocaine, and
oxycodone result in a Class A misdemeanor.

e All other controlled substances, including marijuana, result in a
Class B misdemeanor.

Possession offenses are listed as enhanceable in the Uniform Fine
Schedule, meaning the punishment for subsequent convictions of the
same violation could be more severe. For example, a third conviction
for possession of marijuana is a Class A misdemeanor instead of a

Office of the Utah Legislative Auditor General
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The number of third-
degree felony cases
dropped from 220 in
February 2015 to 75 in
November 2015.

The default severity of
drug violations
affected by H.B. 348
remained a Class B
misdemeanor even
after the passage of
the bill.
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Only 3 of 262 traffic

violations included in
H.B. 348 had reduced
fine amounts after the
bill’s implementation.

Severity levels for
traffic violations were
lowered to remove the
possibility of
incarceration, not to
reduce fines.
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Class B misdemeanor. The Uniform Fine Schedule listed the lowest
severity level possible as the default in both 2014 and 2015 and did
not specify a reccommended fine amount when the violation was
enhanced to a higher severity. Thus, no change to the Uniform Fine
Schedule for drug violations was directly caused by H.B. 348; as a
result, we could not determine if the bill had an effect on fines and
surcharges for these violations.

Only 3 of 262 traffic violations included in the bill had reduced
fine amounts after implementation. All three are violations regarding
insurance and registration. Statute sets a minimum fine for each of
these violations, and while H.B. 348 reduced severity from a Class B
misdemeanor to a Class C misdemeanor, the bill did not change the
statutory minimum fine. Reduced amounts in the Uniform Fine
Schedule for the two insurance violations and one registration
violation were not a result of H.B. 348.

The intent of severity level changes to traftic violations was to
remove the possibility of incarceration, not to reduce fines. Changes to
traffic violations due to JRI did not contribute to lower collections of
fines and surcharges. Reasons for reduced fines and surcharges for
traffic violations will be addressed in a separate report.

Decreased Fines After JRI
Passed Are Part of a Broader Trend

We analyzed the fines and surcharges ordered for possession of a
controlled substance violations to understand the impact of H.B. 384.
A downward trend from fiscal year 2014 to 2019 resulted in a 44
percent decrease in the average amount ordered. However, not all of
this decrease can be attributed to the statutory changes that took effect
in fiscal year 2016. The percentage of cases with no fine ordered began
increasing in fiscal year 2017 and is not a direct result of H.B. 384.
We found that cases with no fine were attributable to judicial practices
as described in Chapter II. Additionally, court personnel reported
mixed impacts from JRI. Court personnel also reported that turnover
among judges contributed to the decrease, as new judges did not
typically order fines as frequently as judges they replaced.

A Performance Audit of Court Fines and Surcharges (October 2020)



Average Fines Sentenced for Drug Violations
Decreased 44 Percent from Fiscal Years 2014 to 2019

The average amount of fines ordered for possession of a controlled
substance decreased from $398 in fiscal year 2014 to $224 in fiscal
year 2019. While the average fine ordered for drug violations has
decreased since JRI took effect, this downward trend began one year
before and continued through fiscal year 2019, suggesting the
legislation enacting JRI was not the sole cause of the decline. Figure
5.2 shows the average fine ordered after suspensions for possession of
a controlled substance.

000236

The decrease in
average fines ordered
began one year before
JRI took effect and
continued through
fiscal year 2019.

Figure 5.2 Decrease in Average Fines Driven by Cases with No
Fine Ordered. The average fine for possession of a controlled
substance decreased 14.2 percent in the first quarter after H.B. 384
passed but rose again in the first quarter after JRI took effect.

As shown 1n Figure 5.2, one of the largest percentage changes in the
average total fine (blue line) occurred between the third and fourth
quarters of fiscal year 2015. H.B. 348 passed during the third quarter
of fiscal year 2015, but the portions of the bill related to drug
violations did not take effect until the beginning of the second quarter
in fiscal year 2016. The average fine shown in Figure 5.2 then rose
until the percentage of cases with no fine ordered began increasing.
While it appears JRI legislation may have played a role in reuducing
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One of the largest
percentage changes
from quarter to quarter
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occurred prior to the
effective date of H.B.
348.
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Court personnel
reported that turnover
among judges during
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tines ordered, it does not explain the longer-term trend or why the
percentage of cases with no fines began increasing more than a year
after implementation.

District and Justice Court Personnel Suggest Other Causes
Contributed to Decline and Impact of JRI Is Unclear

We spoke with court personnel in six districts and six justice courts
in both rural and urban areas about the causes of the decline in fines
and surcharges. Five justice courts reported no change from JRI
overall, while the sixth stated JRI may have potentially led to fewer
drug cases. Responses from district courts regarding JRI’s impact
varied as listed below:

e In one district, court personnel reported that with the focus on
rehabilitation due to JRI, judges do not want to “pile on” and
tocus only on restitution.

e Court personnel in another district reported that fines are no
longer a condition of probation with the new focus on
treatment and community service.

e Another district court reported that JRI immediately reduced
the amount of fines ordered.

e One district reported that Adult Probation and Parole no
longer recommends fines and attributed this to JRI.

e Two district courts reported no noticeable change that could be
directly attributed to JRI.

Court personnel in two courts reported that turnover among
judges during recent years was a contributing factor to decreased fines
and surcharges. New judges in these districts reportedly ordered lower
tines than prior judges. One district reported that for one of their
court locations, six judges have joined the bench since 2015, and none
of these new judges ordered fines. One of the seven judges at this
location ordered only the court security surcharge. As discussed in
Chapter 11, differences among judges contribute to inconsistencies,
and we also found issues with the court security surcharge as
addressed in Chapter IV.

While community service is still ordered in only a small number of
cases, these orders increased starting in 2016. H.B. 348 did not
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address community service, thus the increase in community service
hours ordered is not a direct result of JRI. As discussed in Chapter III,
credits can be given toward a fine when a defendant opts to do
community service hours in lieu of some or all of the fine amount.
This type of community service does not affect what is ordered by the
judge, since it is an option for defendants after the judge imposes a
sentence.

JRI contributed to the shift towards focusing on treatment and
rehabilitation, but the legislation enacting JRI was not the sole driver
of this shift. Our review focused on changes directly attributable to
H.B. 348, and we did not identify a measurable change in fines and
surcharges resulting from the bill. Our recommendations to address
other causes of the decline are found in Chapters II, III, and IV. We
do not recommend any action by the Judicial Council specific to JRI.
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Our review focused on
changes directly
attributable to H.B.
348. We did not
identify a measurable
change in fines and
surcharges resulting
from the bill.
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Appendix A:
Examples of Incomplete
Indigency Forms
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Example 1

FILED
§7 AUG 05 2014

4TH DISTRICT
STATE OF UTAH
UTAH COUNTY

Defendant’s Name

Defendant’s Street Address

City, State and Zip
14

* “
i
Telephone

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH CQUNTY, STATE OF UTAH

STATE OF UTAH, AFFIDAVIT OF INDIGENCY
Plaintiff,

=

Defendant Judge -i

Defendant provides the following information required by Utah Code Section 77-32-202.

DEFENDANT’S FINANCIAL INFORMATION

Fill oul the following table campletely :
Defendant’s Employer’s Name and Salary Weekly ( )}/ Bi-Weekly ( )
Address:

Social Security Number: q
Spouse’s Empioyer’s Name and Salary Weekly ( )/ Bi-weekly ( )

Address:

O CED

Yearly
Income:

Social Security Number:

Office of the Utah Legislative Auditor General
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LIST OF DEFENDANT’S DEBTS:
To whom owed: Amount: To whom owed: Amount:
LIST OF DEFENDANT'S MONTHLY EXPENSES:
Expense Amount Expense Amount OCther Amount
(please list)
Food Gas
Clothing Water
Transportation Sewer
Rent Car Payments
Electricity Medical Payments
House Mortgage
LIST OF DEFENDANT’S DEPENDANTS:
Name Age | Relationship Name Age Relationship
— ICHEEN

Alimony Received

Child Support Received

payments; gifts or inheritance,

Income in the past 12 months from any other non-government source
including business; professional or other self-employment; rent
payments, interest of dividends; pensions; annuities, or life insurance

000243
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Income from governmen! financial support including Social Security
benefits; AFDC; worker's compensation; veteran’s non-educational
benefits; housing; food; or other living allowances paid fo members of
the military; clergy; and others

TOTAL HOUSEHOLD INCOME

If Defendant is currently not employed:

Date and state of last employment Salary/wages per month when last employed

OTHER ASSETS;
Amounts in cash of any bank account, ineluding savings and checking

Amounts owing to Defendant including accounts recefvable

List of home, land or other real property and vehicles or other personal property owned in whole
or in part by Defendant, its location and it approximate value. Include any real or personal
property which Defendant has transferred to a third party since the date of the offense alleged m

the Information,
Property Location Value
Home
Car(s}
STATE OF UTAE )
Jss
COUNTY OF UTAH )

Being sworn, I state that I,_W , am the defendant, that 1 have
read this affidavit and the sta o the best of my knowledge; and

that due to my poverty, ] am unable to bear the expenses of hiring an atlorney to defend myself in

this proceeding,

Signaiure of Defenddnt
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Datedthis 5 dayof /Jh/; 2014

ORDER ON AFFIDAVIT OF INDIGENCY
(to be filled out by the Judge)

The court hereby incorporates the facts set ouf in the defendant’s Affidavit of Indigency,
with any modifications indicated verbally on the court record or written below, and finds as

The defendant is indigent.

The defendant is not indigent.

1T IS HEREBY ORDERED:

Under Utah Code 77-32-202, the Provo City Public Defender’s Office is
appointed to represent the defendant in this matter.

Under Utah Code 77-32-202©, the defendant has a continuing duty to inform
the court of any material changes or change in circumstances that may affect

his/her eligibility for appointed defense counsel.

Notice: Under Utah Code 77-32a-1 et seq., the defendant may be required to pay
for part or all of the attorney s fees and other costs incurred at the City’s

" expense.
1

Under Utak Code 77-32-202, the defendant is not entitled to appointed defense
counsel in this matter. ,

BY THE COURT

000245

? The option marked on this form indicates the defendant was not appointed defense counsel. However,
we reviewed additional documents from this case and found a public defender was actually appointed on this

date.
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Example 2

AFFIDAVIT OF INDIGENCY

000246

Phone number (W & H)

Date of Birth

Sex

Male

Age

(G}

SZA&{,

‘ ZiiCode

Please circle One

EMPLOYMENT
Employer L Phone number
Address (‘ Suite Ciry Zip Code
Length ofti\wvith present employer Jab Title/description
Monthly Income or Weekly income or Hourly income
3 b 5
Spouse’s Employer
Spause’s Monthly Income ar Weekly income or Hourly income
5 N b h
QTHER INCOME
Source C Amount Source Amount
) ¥ )
[4
¥ 3
ASSETS
Please cirele One Monthly Payment Equity

Home Apartment Buy Rent b b
Vehicles): //' Make Modzl Year

£2 k

Preseni Value(s}

Amount(s) Owed

Lien Holder (s)

#1

#1

Tt

QOther Assets

Office of the Utah Legislative Auditor General
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CASH
Source [ Amount Sourcs Amount
\; b ' 1 Iy
[ 3 13

DEBTS AND OTHER OBLIGATIONS
Debt S~ Amount Debt Amount

} $ 3
/ : :
\ s 5

\

ATTORNEY FEES

List anyone assisting you with atiorney fees: —(
DEPENDENTS

Name \ Relationship Age | Name Relationship Age

A\
STATE OF UTAH )
Jss.

COUNTY OF CACHE )

Being sworn, [ state that 1, am the Defendant, that [ have read this Affidavit and the
Statements in it are true and ; that due to my poverty | am unable to bear the expense of hiring
an attorney 10 defend myself in this proceeding, T further undels nd that the information in this afﬁdawt wil be d1sclosed to the

Court.

(Signature of Defendant)
To be filled out by Court : - ] /

2 ; Under Utah Code Title 77, Chapter 32, -— IS appointed to represent -

Defendant in the above referenced case,

referenced case,

'DATED 2’ 13[ (8
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Example 3

AFFIDAVIT OF INDIGENCY

COURT CASE NO. !

L

DIST ATTY NO.
DATE OF BIRTH AGE SEX
Fo. OF
DEPENDENTS

/

EMPLOYMENT
EMPLOYER DATE OF
LAST EMPLOYMENT
ADDRESS PHONE

HOW.LONG WITH PRESENT EMPLOYER . |

[l
( ] WHAT 15 YOUR JOB /

MONTHLY INCOME

ALY INCORME

SPOUSE'S EMPLOYER

/

L7

SPOUSE'S MONTHLY INCOME /

F ]

\\nﬂoum\r INCOME
)

OTHER INCOME

\J '

SOURCE _J AMOUNT L SQURCE I AMOLINT
. ﬁ/ . ‘ s
ASSETS
{PLEASE CIACLE} MONTHLY PAYMENT EOUITY
Home Apanment Buy Reen
AUTOMOBILE MAKE /‘/‘ MODEL YEAR
—
FRESENT VALUE AMOUNT OWED LIENHCLDER
OTHER ASSETS
CASH
SOURCE ] AMOUNT SOURCE E
s s
L

(77

-
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DEBTS AND OTHER INVOLUNTARY OBLIGATIONS

f— DEBT [ AMOUNT l DEBT ! AMOUNT

| s 5

|

[ WILL ANYONE ASSIST YOU IN PAYING ATTORNEY FEES? J e

STATE OF UTAH )
) ss

COUNTY OF SALT LAKE
Being sworn, | stale that |, . am the Defendant; that | have read this Affidavit
and the statements in it are frde and correct 1o the best of my knowledge; and thatl due to my poverly | am unable 1o
bear the expense of hiring an attorney to defend myself in this proceeding. | further understand that the
information contained in this affidavit will be disclosed 1o the Courl.

Subscribed and sworn before me on

NOTARY PUBLIC
My Commission Expires:

IT IS HEREBY ORDERED:

gé\, Under Utah Code Titlle 77, Chapter 32, the Legal Defender's Association /S appointed to represent
Delendant in the above referenced case

Under Utah Code Title 77, Chapter 32, Defendant /S NOT entitled to appointed defense counsel in

the above referenced case.

DATED_ W ] 2\

—— — £
DISTRICT COURT JUDGE ...

By 4 -
STAMP USED AT DIRECTION OF JU§
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Adminigtrative Office of the Courts

Chief Justice Matthew B. Durrant Hon. Mary T. Noonan
Utah Supreme Court State Court Administrator

Chair, Utah Judicial Council Catherine J. Dupont

Deputy Court Administrator

HON. MARY T. NOONAN, State Court Administrator
Administrative Office of the Courts

450 South State Street

Salt Lake City, Utah 84114

Phone: (801) 578-3800

mnoonan@utcourts.gov

October 5, 2020

MR. KADE R. MINCHEY, Auditor General
315 House Building
P.O. Box 145315
Salt Lake City, Utah 84114-5315
Via email to:
Kade Minchey (kminchey@Ie.utah.gov)
Brian Dean (bdean@le.utah.gov)
Sarah Flanigan (sflanigan@le.utah.gov)

Re: Response to final exposure draft of “A Performance Audit of Courts Fines and Surcharges” (report no. 2020-10,
dated September 28, 2020)

Dear Mr. Minchey,

Thank you for the opportunity to respond to the final exposure draft of “A Performance Audit of Courts Fines and

Surcharges” (report no. 2020-10, dated September 28, 2020). We appreciated our interactions with your team as

this audit was conducted. As has always been our experience, your office was professionally focused on preparing
a high-quality report that succinctly identifies issues and recommendations for action.

In FY2020, the district courts of the state handled over 41,000 criminal cases and over 15,000 traffic cases. In that
same time, the justice courts handled over 63,000 criminal cases, as well as over 300,000 traffic cases. As a starting
proposition, we want to assure the legislature that as a judge grapples with the appropriate sentence in each case,
they do so with a desire to pronounce a just sentence, taking into account the requirements of the law, the unique
circumstances of the individual, and the facts of the case. We are proud of the work of the judiciary and of our
efforts to collectively provide a fair system.

As with all systems that attend to such a high volume of work, there are areas in need of improvement. We find
significant value in the audit report as it clearly identifies some of those areas. The issues and recommendations in
the report are well-presented and understandable. Please know that the report and recommendations will be
presented to the Judicial Council at the first available opportunity on October 26, 2020. We fully anticipate further

The mission of the Utah judiciary is to provide an open, fair,
efficient, and independent system for the advancement of justice under the law.

450 South State Street / P.O. Box 140241 / Salt Lake City, Utah 84114-0241 / 801-578-3800/ Fax: 801-578-3843
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careful consideration will result in an action plan designed to expeditiously address the recommendations. The
Administrative Office of the Courts will work at the direction of the Judicial Council to implement necessary
changes.

Best,

Judge Mary T. Noonan
State Court Administrator
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AUDITOR GENERAL

October 13, 2020
TO: THE UTAH STATE LEGISLATURE

Transmitted herewith is our report, A Performance Audit of Information
Sharing in the Criminal Justice System (Report #2020-09). An audit summary is
found at the front of the report. The objectives and scope of the audit are explained
in the Introduction.

We will be happy to meet with appropriate legislative committees, individual
legislators, and other state officials to discuss any item contained in the report in
order to facilitate the implementation of the recommendations.

Sincerely,

[k ety

Kade R. Minchey, CIA, CFE
Auditor General
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REPORT #2020-09 | OCTOBER 2020

Office of the Legislative Auditor General | Kade R. Minchey, Auditor General

rerrormance 7 Information Sharing in the
L/ Criminal Justice System

» AUDIT REQUEST

Concerns about state
warrants not being entered
into the National Crime
Information Center database
prompted the Legislative
Audit Subcommittee to
request a comprehensive
audit on data sharing and
coordination between criminal
justice stakeholders.

p BACKGROUND

Timely, accurate, and
complete information is
critical to the overall success
of the criminal justice system.
Because the criminal justice
system is made up of a
variety of organizations that
span all three branches at
every level of government,
information can become
siloed and is not always
easily and reliably accessed
by those who need it. When
information is not shared
between criminal justice
agencies, operational
effectiveness suffers,
policies lack precision, and
accountability weakens.

KEY
FINDINGS

J Judges. police officers, the Commission on Criminal and
Juvenile Justice (CCJJ), Legislators, local mental health
authorities, and others in the criminal justice system frequently
do not have timely or reliable access to credible information.

Jd Information is often "siloed" in agency databases, making it
dificult to share.

4 When information sharing improves, so does the efficiency
and effectiveness of the system. We believe the creation of
an Information Sharing Environment can facilitate information
sharing.

When considering these findings, privacy concerns are
important and must be taken seriously. The need for
communication, efficiency, and public safety must be balanced
with privacy and security considerations.

RECOMMENDATIONS

d The Legislature should consider creating an Information
Sharing Environment (ISE) in legislation, including key elements
such as:

Comprehensive privacy policy «  Statewide data dictionary

Data as a public good ISE board

d If the Legislature chooses to form an ISE Board, this Board
should be tasked with overseeing the development and

maintenance of the ISE, including key elements such as:
A gap analysis ISE standards

A long-term plan A technology committee

Summary continues on back >>
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= SUMMARY

Front Line Criminal Justice Personnel Are
Not Always Receiving Needed Information

Without timely, accurate, and complete data, deci-
sion-makers cannot make informed decisions.

+ Judges may have difficulty making pretrial release
determinations that are well suited to the offender’s
risk level, which in turn may put the public at risk.

« Prosecutors may be unable to file charges with the
courts.

« Police officers may not know if a suspect has been

previously engaged by other officers.

Policymakers and Administrators Are Not
Getting All the Data They Need

In the same vein, the Legislature, CCJJ, Utah
Department of Corrections (UDC), Utah Courts, local

AUDIT SUMMARY ..

health authorities, and others need credible information
to drive policies and programs. For example, in 2015,
the Legislature passed a reform initiative in criminal
justice known as the Justice Reinvestment Initiative (JRI).
However, due to poor quality or incomplete information,
the real impacts have been largely unknown. Our
companion report, entitled A Performance Audit of the
Justice Reinvestment Initiative, 2020-08, examined the 2015
JRI reform in detail. However, JRI is an ongoing reform
effort and requires more straightforward access to relevant
data if subsequent assessments and revisions are to be
made.

This is only one notable example of several that we
provide in the report of a greater need for information
sharing across Utah’s criminal justice system. We believe

legislative guidance is needed to overcome the information

sharing barriers.
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Chapter |
Introduction

To be effective, criminal justice stakeholders need access to timely,
accurate, and reliable information. However, legislators have been
concerned by reports that information that is crucial to decision
making is not getting to those who need it. Even legislators
themselves report that they are not always receiving the information
they need to make important policy decisions. For this reason, the
Legislature asked the Auditor General to evaluate information sharing
within Utah’s criminal justice system.

Communication Issues Underscore
Larger Information Sharing Problem

Prior to this audit, the US Marshall who is involved in
apprehending individuals with warrants informed the Legislature that
Utah was reporting an extremely low number of its warrants to the
national database. In response, legislators asked that we investigate this
matter. Our findings are reported in the first section. In addition,
legislators expressed concerns regarding the coordination of criminal
justice organizations. This included things like access to accurate
information and how Utah is doing with connecting separate
databases. Though we began by investigating the problems associated
with non-reporting of warrants, we quickly came across several other
accounts of inadequate information sharing. As we looked into these
other areas, it became apparent that there is, in fact, a larger
information sharing problem across Utah’s criminal justice system.

Failure to Report Warrants Was Concerning to Legislators

The Bureau of Justice Statistics reported that in 2016, Utah held a
total of nearly 194,000 warrants in its state database, 19,000 of which
were felony warrants. Yet only 1,600 of the state warrants were
reported to the National Crime Information Center (NCIC)." This
means less than 1 percent of active state warrants were also active in
the national database. By August of 2019, the number of state
warrants active in the NCIC database had only grown slightly, to

' Not all misdemeanors need to be reported to NCIC.

Office of the Utah Legislative Auditor General
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In 2016, Utah reported
less than one percent
of its state warrants to
the national database.




The Bureau of Criminal
Identification reports
all felony warrants are
now uploaded to the
national database.
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1,700. The gravity of this underreporting is that the vast majority of
individuals wanted on felony and severe misdemeanor offenses in the
State of Utah could evade the consequences of their behavior by
simply crossing state lines. Not only did this limit Utah’s ability to
enact justice through the exercise of its extradition powers, it exposed
citizens throughout the country to dangerous individuals.

For example, one individual with a violent criminal history record
was wanted in Utah for Sexual Abuse of a Child. Utah did not report
the warrant to NCIC. Criminal justice agencies performed 39 separate
searches for the individual in the NCIC wanted persons file and
received no hits. The individual eventually was arrested in the State of
Colorado for three counts of child abuse, two counts of kidnapping,
and two counts of assault. Had Utah reported the warrant to NCIC
with an assigned extradition status, the offender could have been
apprehended before committing these subsequent offenses.

In the 2019 General Session, a bill was passed requiring the
Bureau of Criminal Identification (BCI) to submit the records of all
violent felonies to NCIC. We met with BCI on several occasions
throughout the audit to follow up on their progress toward
implementation. BCI reports that as of the second week of April 2020,
all felony warrants began to be uploaded to NCIC, including non-
violent oftenses. Due to FBI record requirements, the criminal justice
agency that created the record is considered the holder of the record
and is responsible for ensuring its accuracy. This includes determining
the extradition status of the warrant. BCI provided documentation of
training materials they currently use to ensure law enforcement
agencies are appropriately performing their duties related to record
ownership. BCI further reports it has now taken on the role of quality
control, auditing entries and notifying law enforcement of missing
information.

While we are pleased to note the progress made in submitting
warrants to the national database as reported by BCI, this issue was
just one of several concerns regarding information sharing that
legislators were interested in. The following section notes some
additional concerns that led to this audit.

Poor Communication Results in Undesirable Outcomes
Apart from the warrant issue, this audit was requested in response

to numerous concerns of non-existent or ineffective communication
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between criminal justice agencies in Utah. Policymakers have also been
concerned by the challenge they face in making policy without
adequate data from the criminal justice system. The following are a
tew examples:

Jurisdictional Boundaries Prevent the Apprehension of a
Drunk Driver. One legislator reports trying to contact police while
tollowing a drunk driver in his community. After contacting his local
dispatch center, he then followed the drunk driver into one
jurisdiction and then into another. Each time he crossed a
jurisdictional boundary, he was handed off to another dispatcher who
asked the legislator to repeat his description of the suspected drunk
driver.

Lawmakers Are Unable to Evaluate the Impacts of Policy
Reform. In a companion report entitled A Performance Audit of the
Justice Reinvestment Initiative, 2020-08, we look at the impact JRI had
on local jails. The main reason legislators requested an audit of the
Justice Reinvestment Initiative (JRI) was that they could not obtain
reliable information regarding the impacts of that reform legislation.

Disparate Databases Make Coordination of Public Safety
Entities Challenging. Legislators expressed concerns of coordination
efforts being disjointed among the diverse criminal justice agencies. A
suspected cause of this was accurate information not being shared
regularly due to the many databases that do not communicate with
each other.

Improved Information Sharing Can Enhance
Public Safety, Policies, and Accountability

When information is not shared between criminal justice agencies,
operational effectiveness suffers, policies lack precision, and
accountability weakens. Communities and officers are better protected
when criminal justice partners share information with one another.
Policies are most effective and agile when policymakers and
administrators have timely access to complete and reliable data. When
law enforcement ofticers, judges, and treatment providers use data to
coordinate their efforts, offenders can be held more accountable and
are more likely to experience better outcomes.
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Public Safety Can Be Strengthened
Through Information Sharing

There have been several reports in Utah and in other states of law
enforcement officers and the public being put at risk because critical
information was not communicated in a timely manner to those who
needed it. For example, a convicted rapist and murderer was released
from a county jail prematurely last year due to a lapse in inter-agency
communication. In addition, tragedies have occurred in recent well-
publicized criminal cases in Utah. Among other concerns, poor
information sharing was cited as a contributing factor.

One final example is the risk presented by fugitives who flee
prosecution after either being charged or convicted of a crime. In fact,
three of the last five police officers killed in Utah were by fugitives.
Locating fugitives requires inter-agency coordination so that all
known information is available to the officers that are in pursuit. It is
imperative that our efforts are coordinated to ensure risk is minimized
to law enforcement and the public.

Outside of Utah, we identified incidents that might not have
ended as tragically as they did if key information had been shared
among law enforcement agencies. For example, a Connecticut police
officer responding to a domestic disturbance call, received information
trom the spouse that no guns were in the house. Upon entering the
house, the officer was shot and killed with an assault rifle. However, it
was later discovered that other Connecticut law enforcement agencies
had information that the offender did in fact have a history of
violence, including incidents involving a firearm. The Executive
Director of Connecticut’s Information Sharing System said:

If the information had been shared...[the officer] would
have known the gun was in the house and that the oftender
had a history of violence and of gun related issues. That
wasn’t known to the officer.

Although not all cases end in tragedy, they could prevent law
enforcement from performing their jobs eftectively. However, it is not
only law enforcement that is affected by the lack of information
sharing. As described in the following section, the lack of timely and
reliable information may prevent lawmakers from enacting effective
and efficient policies.
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Targeted Policies Can Be Achieved Through
Access to Complete and Accurate Data

Policymakers and administrators need data to form eftective
policies. Complex issues, like the administration of justice, are very
difficult to work through with only part of the picture. When data is
not available, policy choices may be influenced by anecdotal stories
that do not reflect the prevailing condition. Lawmakers are expected
to develop policies which address complex issues such as racial justice,
mental illness, and misuse of prescriptive drugs. To ensure those
policies are eftective, lawmakers will need to have access to better and
more timely data.

Here is an example to illustrate the point: Florida uses aggregate
data to assess proposed bills for their impact. The Director of Florida’s
Criminal Justice Information System said:

When a senator or representative proposes a bill, [the office
does] a bill analysis and looks at the impact of the
proposed legislation...[They consider] who and how many
will be affected by the bill... They’ll even tweak the wording
to increase impact.

What we are saying is complete and real time data is essential to
achieve the best policy outcomes. Targeted policies can be achieved
through access to complete and accurate data. The Utah Legislature
and other policymaking bodies would benefit from increased
availability to accurate information so that they may perform this type
of analysis, including weighing the potential impact of their policies.

Data Can Enable State and Local Officials to Act Strategically

Data regarding crime patterns and county jail populations can also
be used to help criminal justice officials act strategically as they search
tor ways to reduce crime. For example, in the previously mentioned
audit report on JRI, we describe the problems associated with chronic
offenders and the outsized impact that a small population has on the
criminal justice system. That report suggests an effective use of
offender data would enable policing agencies, prosecutors, and judges
to first identify chronic offenders and then to address those conditions
that led to their criminal behavior.
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But the problem with chronic offenders is just one example of how
data can be used to address a current trend in criminal behavior. The
area of focus may change from year to year as new crime trends appear
in the data. One year it may be drug distribution, the next it may be
gang activity. Furthermore, some regions of the state may face
different types of crime than other areas of the state. These are just a
tew of the reasons why criminal justice partners at the state and local
levels need data to craft an effective response to crime in their areas.

Audit Scope and Objectives

The Audit Subcommittee approved two audits requests made to
the Legislative Auditor General related to criminal justice information
sharing. The first request focused on the impact the Justice
Reinvestment Initiative (JRI) has had on county jails, the prison,
treatment providers, probation providers and other parts of the
criminal justice system. The second request was regarding concerns of
inadequate information sharing between Utah’s public safety entities
and the underreporting of state warrants to the national database.

Our companion report, entitled A Performance Audit of the Justice
Reinvestment Initiative, 2020-08, examined the 2015 JRI reform in
detail. In that report, we note considerable need for timely access to
complete and reliable data to assess the impact of that legislation on
Utah’s criminal justice system. Our initial work on that audit
confirmed the reports of inadequate information sharing across Utah’s
criminal justice system. In fact, it exposed the fragmented condition of
inter-agency communication in the State of Utah. As a result, this
report describes the information sharing issues we uncovered and
provides a set of recommendations to address the concerns.

Chapter IT examines the current condition of inter-agency
communication across Utah’s criminal justice system and explores the
underlying causes of the weaknesses we uncovered.

Chapter III makes recommendations for improving information
sharing using criteria from the federal government, national non-
profits, other states, as well as state and local stakeholders.
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Chapter Il
Data Silos Inhibit Sharing of Crucial
Criminal Justice Information

Utah does not have a unified criminal justice information system.
Criminal justice is largely decentralized with federal, state, and local
jurisdictions each participating in various aspects of the criminal justice
system. This is a long-standing practice that this audit accepts. While
the administration of criminal justice is decentralized, the information
systems of criminal justice do not have to be. Because Utah does not
have a unified approach to sharing criminal justice information, crucial
information may not always be available to law enforcement officers,
judges, prosecutors, and policymakers who need it to make critical
decisions. As a result, public safety can be put at risk, policies are less
effective, and accountability is weakened.

Experts in information science use the term “data silos” to describe
the condition in which information systems from related organizations
cannot communicate with one another. As a result, information held
by one agency cannot be easily sent to the individuals in other agencies
who need it. This chapter outlines the current challenges of
information sharing in Utah’s siloed criminal justice system and the
impact it has. We recommend in the next chapter (Chapter III) steps
the Legislature should consider taking to correct this problem. We
believe that because of the legitimate obstacles that exist to sharing
information in the system, clear legislative guidance is needed to
overcome these organizational barriers. The principal recommendation
1s that the Legislature consider enacting legislation for the
development of an Information Sharing Environment. However,
before we delve into the solution, we explore the problem in greater
detail here in this chapter.

Separate and Independent Criminal Justice
Organizations Make Information Sharing Difficult

The data silo problem is largely the unintended consequence of
decentralization. Decentralization, or the separation of powers, is
toundational to our democracy. However, information, in modern
times, can largely be decoupled from our decentralized system. In
short, we recognize parts of the criminal justice system are rooted in
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strong local control, but information can be shared. The following
elaborates on what we observed in Utah’s criminal justice system.

Distinct Justice Organizations
Make Information Sharing Complex

Decentralization not only refers to separate branches of
government, but also the federal, state, and local subdivisions.
Generally, each department or agency has its own goals and objectives.
Data systems are almost always created independently of one another
and, consequently, reflect the decentralization that exists more
generally in the system. This independence also makes it difficult to
share information needed by the entire criminal justice system.

Many Independent Agencies Play a Role in Utah’s Criminal
Justice. The large number of criminal justice entities in Utah only
compounds the problem of ensuring information reaches those who
need it. Each agency has developed an information system that meets
their unique needs but are not necessarily designed to be shared with
other entities. Some of the agencies that make up Utah’s criminal
justice system include:

e 130 (+/-) local law enforcement agencies

e 24 county jails

e 29 county prosecutor offices

e DPublic and private defense counsel

e Courts

e Department of Corrections

e Board of Pardons and Parole

e Department of Public Safety

e Public and private probation and parole agencies
e Commission on Criminal and Juvenile Justice

This list does not include the nearly 200 public and private
treatment providers that are treating those involved with the justice
system. Most of these providers also operate and maintain their own
separate data systems. The result is a fragmented approach to
managing information within the criminal justice system. We use
Figure 2.1 to describe the many separate “silos” or repositories where
information 1s held within Utah’s criminal justice system.
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Figure 2.1 Data Is Siloed Within Individual Agencies. Cross-
agency communication is fragmented within Utah’s criminal justice
system.

Figure 2.1 describes the “silo” effect which occurs when an organization or system operates independent
management information systems in which data does not flow freely from one unit to another.

Organizations Design Their Management Information
Systems to Meet Their Own Needs, Not the Needs of the Larger
System. During our audit of JRI, we learned first-hand the challenge
of matching information from difterent agency systems. We found it
extremely difficult to match county jail data with court data and BCI
records because some county jails do not record the inmate’s State
Identification (SID) number in their booking records. During the
booking process, a SID is identified when the inmate has his or her
fingerprints taken. We asked the individual who runs the jail IT at one
county jail why they did not record the SID in each inmate’s booking
record. His response was that they do not record that information
because they have no use for it.

We have concluded that if each county had recorded the SID for
each of their inmates, it would have made it much easier for us to
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obtain the data we needed to answer legislators’ questions regarding
the impact of JRI on county jails. However, because the county jails,
the state prison system, the courts, and county attorney offices operate
separate management information systems, which are often designed
to meet their own needs, rather than the needs of other agencies, we
have a system of criminal justice agencies that cannot easily share data.
Although agencies serve similar client populations, they cannot easily
match their offender data to that of other agencies.

Utah’s Criminal Justice Information System (UCJIS)?
Demonstrates the Enormous Value of Sharing Data. A 2010
Government to Government Report reviewed the impact of
information sharing enhancements made to UCJIS in 2007. They
found that through expanded functionality and integration, UCJIS
was able to save law enforcement an estimated 1.5 million man-hours
per year, which is the equivalent of hiring roughly 721 new ofticers.
They also found that it provided better and more comprehensive
information for investigations and improved response times. The
UCIIS information sharing upgrades demonstrate the tremendous
value information sharing has in the criminal justice system.

The net positive effect of this endeavor is significant and
commendable. However, the UCJIS project does not extend to the
entire criminal justice system, though notable efforts to expand its
impact have been made. Despite the progress made through UCJIS,
data still largely remains siloed throughout Utah’s criminal justice
system. Our recommendations in the next chapter (Chapter III)
describe steps Utah can take to advance information sharing across the
entire criminal justice system.

Legal and Privacy Concerns Dissuade Information Sharing

Agencies feel more control and less liability when they retain and
manage their own data. This is understandable. In contrast, sharing
data exposes an agency to potential lawsuits if it does not conform to
legal and privacy standards. For this reason, it appears many agencies
and their staft find it easier and safer to avoid sharing their data.

> UCJIS is a portal, not a database. It allows authorized individuals to access
certain databases in the criminal justice system, but does not store the data.

A Performance Audit of Information Sharing in the Criminal Justice System (October 2020)



The Health Insurance Portability and Accountability Act (HIPAA)
and Title 42 of The Code of Federal Regulations (CFR), Part 2, are
two legal and privacy resources cited by stakeholders as a reason for
withholding data. However, according to a report produced by the
Bureau of Justice Assistance,’

HIPAA and 42 CFR Part 2 rarely explicitly prohibit the
exchange of information. Rather, they generally provide
guidance about the conditions under which information
can be shared.

We spoke with the Director of Florida’s Criminal Justice
Information System, who informed us that Florida built a Criminal
Justice Network (CJNET). CJNET has secure email, secure websites,
secure data transfers, and secure connectivity across the entire state for
all criminal justice partners. He also described a tracking number that
gets assigned to each individual and is carried through the system to
allow for offender tracking. Other states report that they operate
similar systems. These examples are evidence that legal and privacy
concerns are not prohibitive when it comes to sharing information
with criminal justice partners.

Privacy Concerns Are Important and Must Be Taken
Seriously. Balancing the need for privacy and security with
communication, efficiency, and public safety is vital. We found that
some other states appear to have struck a balance. We recommend
policymakers balance these needs and look for ways to improve our
criminal justice system and improve the safety of our communities.

Organizational Structures Sometimes Discourage
Staff from Sharing Information

Organizational boundaries can lead to organizational politics. For
example, data serves different purposes to difterent organizations. We
received reports from agency staff describing data sharing conflicts
with their criminal justice partner agencies. Furthermore, increased
transparency necessarily leads to increased scrutiny. According to one
national report,

*https://bja.ojp.gov/sites/g/files/xyckuh186/files/Publications/CSG_CJMH_Info
_Sharing.pdf
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...this scrutiny also makes many agencies apprehensive
about releasing data because of the potential public
response...

In short, as data sharing increases, agencies lose some control over
how they are perceived. However, this is not a valid reason for not
sharing data.

Another area that may discourage sharing information is concern
tor how agencies will share the cost of joint information sharing
arrangements. For example, some file formats used for storing data are
cumbersome to other agencies. Portable Document Formats (PDF)
may be acceptable to the organization collecting the information, but
this may not be true of a different department that needs to aggregate
the information for analyses. These problems are compounded when
new software is needed, or technical expertise must be sought out to
enable the organization to meet the new demands.

Front Line Personnel, Administrators, and
Policymakers Not Getting All Needed Information

As mentioned in Chapter I, having accurate and timely
information is critical to an effective criminal justice system. Those on
the front lines need real-time data to inform their daily decisions.
Policymakers and administrators need aggregate data to craft and
evaluate policies. While the effect is difficult to measure, other states
have been able to enhance public safety at a reduced cost through
improved information sharing. We believe the poor flow of
information 1s hindering Utah’s criminal justice system from achieving
its goals to reduce crime and help offenders become more productive
members of society. Though the state made an attempt to build an
integrated information system in 2016, we believe there was a lack of
broad representation and accountability, and the system was never
completed.

Front Line Criminal Justice Personnel Are
Not Always Receiving Needed Information

Criminal justice personnel need access to information to make
informed decisions. Without timely, accurate, and complete data,
decision-makers must rely on inference to fill in the gaps. Just to name
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a few that we encountered during the audit, these situations exist
without good information:

e judges may have difficulty making pretrial release
determinations that are well suited to the offender’s risk level,
which in turn may put the public at risk

e criminal history records may be missing felony convictions,
which may lead to convicted felons obtaining jobs working
with vulnerable populations

e offenders may be granted too much or too little credit for time
served by the Board of Pardons and Parole

e prosecutors may be unable to file charges with the courts

e police officers may not know if a suspect has been previously
engaged by other officers.

Judges Do Not Receive the Public Safety Assessment in
30 Percent of Cases. The Public Safety Assessment (PSA) is an
important tool used to assist judges in making pretrial release
decisions. The assessment identifies the defendants’ likelthood to
appear in court and their risk for reoffense. However, an assessment
cannot be generated unless the jails submit a State Identification (SID)
number to the courts. The Administrative Office of the Courts
provided documentation showing that as of September 2020, judges
are not receiving the assessment due to a missing SID number for 1
out of every 6 of the defendants who appear before them. The PSA is
also limited because other states’ data are not feeding into the system
correctly. Between these two data sharing issues, the courts report
that, on average, judges do not receive the PSA 30 percent of the time.

Our concern is that the PSA provides valuable information
regarding an inmate’s risk level. If judges do not receive this
information, it may hinder their ability to render decisions that reflect
the defendant’s risk level. It increases the possibility that a high-risk
offender may be released to the community putting public safety at
risk. It also increases the possibility that a low-risk offender be held in
custody unnecessarily.

Other states have found that when risk is used to make pretrial
release decisions, public safety is enhanced at a lower cost. For
example, Kentucky discovered that by implementing the PSA, crime
rates dropped 15 percent while the number of defendants released
pretrial had increased. New Jersey reported a 6,000 person reduction
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in incarceration from 2012 to 2018 while maintaining approximately
the same court appearance and crime rates.

Bureau of Criminal Identification (BCI) Is Not Getting Data
Needed to Connect Felony Charges to an Offender’s Criminal
History. According to BCI, over 37,000 felony convictions have not
been attached to the person who committed the crime. In addition,
BCI reports that as of February 2020, Utah’s criminal history database
was missing the penalties for over 300,000 distinct court cases. One
reason given for the missing records is the challenge in matching
offender information in different agency databases. Occasionally,
offender names, State Identification (SID) numbers or other
identifying information is recorded difterently in separate agency
systems.*

This causes some vulnerabilities in the system. A felony is a serious
offense, with loss of rights attached to conviction. One service
provided by BCI is to maintain a record of each offenders’ criminal
history. Maintaining a complete criminal history is important because
external agencies rely on this information to ensure safety and improve
decision-making.

The Board of Pardons and Parole (BOPP) May Not Always
Receive Information About Credit for Time Served. The BOPP
reports that, in some instances, it struggles to determine the amount of
times an offender has already served in jail prior to a conviction due to
inconsistencies in how the data is reported. Normally, the BOPP
applies the amount of time already served in jail to the offender’s
sentence when calculating expiration and guideline dates. When credit
for time served is not available or is incorrectly reported by the jails,
there is a risk that the BOPP may issue a release decision without this
information being considered. If the credit for time served is
overestimated, offenders may be released prior to the completion of
their sentence. In contrast, if an offender’s time already served is not
reported, the offender may be incarcerated for a longer period of time
than allowed by their sentence. In either case, the BOPP’s inability to
account for the time served could represent a miscarriage of justice.
The BOPP reports that their staff currently spend a great deal of time
searching available records to make sure that the timed served is

* It is worth noting that there were reportedly over one million records
previously missing from the database, showing that conditions have improved.
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reported as accurately as possible. Even so, they report that
occasionally they discover that the information is incomplete or
1naccurate.

Prosecutors Are Not Always Receiving the Evidence They
Need from Law Enforcement to File a Charge. Prosecutors rely on
probable cause statements and additional evidence that may have been
collected at the scene of the crime or during an investigation to make
charging decisions. If prosecutors are not provided with all the
evidence, they cannot proceed with the case, and the charges are then

dropped.

We met with Salt Lake County Prosecutors who told us if they
don’t receive the information they need from law enforcement, they
have no mechanism for digitally submitting a request for the missing
or inaccurate information. Instead, they print out a report and put it in
their filing room, where law enforcement must physically retrieve it.
The law enforcement agency then must resubmit a new probable cause
statement with the missing information. SLCO Prosecutors report
that in about 15 percent of cases, they do not receive the necessary
information from law enforcement to file with the court. We believe
the cumbersome nature of sharing information back and forth at least
partially accounts for this number. When charges are not filed due to
missing information, suspected criminals may be released without a
trial, and public safety is put at risk.

Police Officers May Not Know if a Suspect Has Been
Previously Engaged by Other Officers. At times, officers need to
know what previous interaction an individual has had with other
police departments to establish burden of proof for arrest. For
example, if an ofticer attends to a domestic violence call, but lacks
sufficient evidence to arrest, this information would not be available
through UC]JIS to police departments outside that jurisdiction.
However, if that same individual were stopped in a different county
for a separate offense, the ofticer may need to know of prior contact
with law enforcement, to establish burden of proof. This highlights
the importance of data being timely, as a report detailing this
information after-the-fact would be too late. This means offenders
may slip through the cracks due to records held in various record
management systems.

Office of the Utah Legislative Auditor General

000275

About 15 percent of
the time, SLCO
Prosecutors report
they do not receive the
information necessary
from law enforcement
to file charges.

-15 -



The Utah Legislature is
unable to fully assess
the impact JRI has had
on Utah’s criminal
justice system.

The Utah Courts
recommended in 2016
that a uniform,
statewide data system
be developed.

-16 -

000276

Policymakers and Administrators Are Not Getting
All the Data They Need for Programs and Analysis

Policymakers and administrators need complete and accurate
information from which to craft new policies, rather than anecdotes
and one-off events. We found the Utah Legislature, Judicial Council,
and other key players in the criminal justice system do not always
receive the information they need when they need it to craft effective
policy. We believe timely, accurate, and reliable data from each of the
relevant organizations would provide policymakers with a broader lens
through which they could view the criminal justice system. Not only
does this help enact policy in accordance with the most current
information, it allows policymakers to assess those policies and modity
them on an ongoing basis.

The Utah State Legislature Lacks Information to Adequately
Evaluate Criminal Justice Reform. In a companion audit report
examining the Justice Reinvestment Initiative (JRI), we describe some
of the challenges we faced as we tried to gather specific information
requested by the Legislature. When it was first proposed in 2014, JRI
was intended to lead towards a more data-driven, results oriented
criminal justice system. However, as we tried to assess the impact of
JRI on recidivism and on incarceration rates, we found it extremely
difficult to provide legislators with the information they needed to
assess the effects of the initiative. After several months of processing
data, the audit team was only able to identify the inmate populations
for seven county jails.

The Judicial Council Has Not Received the Data It Needs to
Monitor the Effectiveness of Pretrial Release. In 2015, the Utah
Courts released a report on pretrial release practices in the state. In the
report, the committee concluded that the Judicial Council did not have
the data it needed to perform its oversight role. To address this
concern, the report recommended that “Uniform, statewide data

collection and retention systems should be established, improved, or
modified.”

The Judicial Council, the policymaking body for the Judicial
Branch, enlists committees to study issues and advise them regarding
reform opportunities. In 2015, one such committee was asked to
“[conduct] a thorough assessment of existing pretrial release practices
used in Utah’s courts.” At the conclusion of their study, the committee
reported that, among other issues, “...there 1s a lack of meaningful,
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reliable data” in the area of pretrial release. Specifically, they reported
that basic data points could not be tracked, including the number of
inmates remaining in custody while awaiting trial, the percentage of
inmate populations that are pretrial, and the time pretrial detainees are
in custody.

Local Officials Lack Treatment Data Needed to Hold
Offenders Accountable and Monitor the Effectiveness of Their
Interventions. Local officials told us that they currently lack
information describing which programs and practices are effective at
reducing recidivism and which are not. We found that information
regarding treatment for drug abuse and mental illness 1s often not
being shared with the law enforcement agencies and court personnel
who need it. Each treatment provider collects and maintains its own
substance abuse and mental health treatment records. Understandably,
because treatment data contains protected information, providers may
be reluctant to share important data points with criminal justice
partners. Secure systems should be reviewed and considered, as
discussed in Chapter III.

For example, judges and AP&P officers need reliable indicators
such as “program attendance” and “treatment outcomes” to guide
their decisions. These are frequently not available to judges or Adult
Probation and Parole officers, despite attendance and successtul
completion of treatment sometimes being conditions of their
probation or parole. Without this information, judges and AP&P
officers cannot determine whether an offender has followed through
with the court or BOPP order. The result is weakened accountability
for justice-involved individuals in treatment.

Conversely, treatment providers do not have access to some
indicators they need to evaluate their programs. We found that
valuable measures such as “probation/parole violations” and “return to
incarceration” are often not available to treatment providers. Our audit
team performed a survey of treatment providers throughout the State
of Utah. We found that many administrators are lacking recidivism
data in their practice. If this outcome data is not adequately tracked
and measured, the state may risk allocating funds to treatment
programs that are ineffective. We make a recommendation in the
following chapter to develop an Information Sharing Environment.
This would assist judges, AP&P officers, and providers considerably in
obtaining these and other critical indicators.
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The Commission on Criminal and Juvenile Justice (CC]JJ)
Lacks the Data it Needs to Entirely Fulfill its Statutory Mission.
C(CJJ’s duties include, to “study, evaluate, and report on the status of
crime in the state and on the eftectiveness of criminal justice policies,
procedures, and programs...” The reports produced by CCJ]J drive
policy decisions across the entire criminal justice system. They perform
crime analysis, minority impact studies, juvenile detention research,
drug and alcohol revisions, and sex oftender treatment program
assessments, among others.

In 2013, CCJ]J partnered with Pew Trusts to develop a strategy for
the legislative reform effort that resulted in the 2015 Justice
Reinvestment Initiative. However, the Director of Research and Data
tor CCJ]J stated that certain data points have been omitted from their
studies because of untimely or unreliable data. Furthermore, in
speaking about their attempt to evaluate the ongoing JRI eftforts, the
director said, “We can’t get a full picture.” Specifically, local data must
be sought out by CCJJ on a quarterly basis, and sometimes, the data is
never submitted to them. With a better infrastructure to share
information, CCJJ could query the information they need, or even
have it automated, instead of having to rely on other agencies to
submit the data they need for their research activities.

The Sentencing Commission Is Missing Data Needed to
Continually Assess and Advance Evidence-Based Practices. The
Sentencing Commission has put forward policies and programs to be
used by policymakers, administrators, and the front-line workers of
Utah’s criminal justice system. The Commission advises the
Legislature, the Governor, and the Judicial Council regarding
sentencing and release policy for the State of Utah. They also produce
sentencing guidelines considered by judges as they render sentencing
decisions. The Commission developed the Response Incentive Matrix
(RIM), a series of graduated sanctions and incentives for offenders, to
be used by probation and parole officers. In short, the policies and
programs produced by The Sentencing Commission impact nearly
everyone in Utah’s criminal justice system. To ensure they are
advancing the most current, evidence-based policies and programs,
they need access to reliable and complete data.

The 2020 Sentencing Guidelines state:
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...research has demonstrated empirically that theoretically
sound, well-designed programs implemented with fidelity
can appreciably reduce recidivism.

However, the Director of the Sentencing Commission reports that

. Much of the county
much of the county and some state data has not been consistently data and some state
available to inform these programs. As a result, it is difticult to assess data is not available to
the effectiveness of the policies and programs currently being used. grgr:;e}:s?::tencmg
Similarly, revisions and modifications to these programs are limited by
insufficient data.

Local Officials and Administrators Are Not Getting the
Information They Need to Act Strategically. Local elected ofticials
and administrators need to think strategically about how to address
issues such as gang violence, racial equality, expungement, or other
matters involving crime and justice. To allocate resources to those
programs that are most eftective, timely and reliable data is needed. To
do otherwise is to risk making resource allocation decisions based on
anecdotal evidence that may not represent the actual condition.

To think and act strategically, state and local officials are becoming Our data dashboards
increasingly aware of their need to obtain better data. We recommend from the JRI audit
. . .. . . contain key data and
in our companion JRI report that Criminal Justice Coordinating measures of activity in
Councils (CJCCs)—Ilocal cohorts of criminal justice partners—be the courts and county
created throughout the state and that they use data to make strategic jails.
plans. As part of our audit of JRI, we developed an online dashboard
tor demonstration purposes. The dashboard (available here) contains For our criminal justice
key measures of activity in the courts and in Utah’s county jails. It is dashboard click

the result of extensive work collecting, cleaning, and joining datasets.
When presented with this information, local officials recognized that
the information could be a valuable tool for evaluating the
effectiveness of their programs and strategic initiatives. They also
expressed an interest in receiving the data on a regular basis. While the
benefits of making decisions based on accurate and timely data are
obvious, it is unreasonable to expect each county to repeat the process
of gathering and analyzing data from various agency sources as we did
during our audit of JRI.

Improved Data Coordination Can Improve Monitoring of
Agency and Individual Discretion. Utah’s Sentencing Guidelines are
intended to maintain judicial and parole board discretion. This
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professional discretion is important, but also presents a control
weakness in the system.

As agencies apply statutes and policies in unique ways, disparities
in treatment of offenders may arise. To understand if disparities are
concerning or problematic to the goals of criminal justice, more
systemwide data is needed to be available and monitored. For
example, CCJ] found in 2017 that changes to sentencing guidelines
may have resulted in “regional differences” where inmates with similar
crimes and history incarceration length varied by geographical
location. Much of the data presented in our companion report, 4
Performance Audit of the Justice Reinvestment Initintive, 2020-08,
describes how data can be used to identity difterent practices used by
local officials. For example, Appendix G in that report describes the
different practices in how sentences are issued for the same offense.

Obstacles During Previous Data Integration Project
Highlights the Need for Legislative Guidance

During the years following the Legislature’s approval of the Justice
Reinvestment Initiative (JRI), the state tried but was unsuccessful in
its attempt to create a more integrated criminal justice information
system. We could not identify all the reasons why, but we suspect that
the obstacles to integration previously described in this chapter played
a role. Perhaps the main lesson to be learned from that initial effort 1s
that without clear guidance from the Legislature, the obstacles to data
sharing may be too difficult to overcome.

In 2016, the Utah State Legislature appropriated $2.0 million one-
time money to the Department of Technology Services to develop “an
integrated data system” for vulnerable populations, including
individuals undergoing rehabilitation through the criminal justice
system. According to the documents we were able to review, a
significant amount of work and expense went into the project. Yet
prior to completion, the project was halted and remaining funds were
transferred to the Governor’s Office of Management and Budget.
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The reason for suspending the integrated data system project and
transferring the remaining funds is unclear.” What is clear, is that
nearly $1.1 million from the project were spent on products and
services for an integrated data system that was never completed. For
example, included in the $1.1 million was $224,000 for a server that
was never used and still sits idle in the State Oftice Building. Another
$293,000 was spent on software and a hosting service. The server is
shown in Figure 2.2.

Figure 2.2 Server Purchased for Integrated Data System
Project. The hardware was never utilized.

We believe the main problem with the state’s attempt to create an
integrated information system was a lack of broad representation and
accountability. Because broad authority was missing, it became too
difficult to overcome the organizational obstacles that exist. In the
next chapter, we describe steps the Legislature should consider if they
decide to prioritize information sharing in criminal justice.

5 The remaining funds from the integrated data system project are currently
being used by the Governor’s Office of Management and Budget for Blueprint
Solution, a case management platform that integrates case plans between agencies
accessed by vulnerable populations.
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Chapter lll
Legislative Guidance Needed to
Overcome Barriers to Data Sharing

As described in Chapter II, the need for a more interconnected
criminal justice system exists in Utah. If the Legislature so desires, we
believe it should consider enacting legislation requiring a shared data
environment. This chapter lists some of the provisions that might be
included in such legislation. Among other items, that legislation could
lead to the creation of a board comprised of representatives from each
stakeholder group in Utah’s criminal justice system. That board would
be responsible for planning and development, setting standards, and
measuring performance in Utah’s information sharing environment.
We believe that the Legislature’s guidance in this matter would enable
the state to achieve the data-driven, results oriented criminal justice
system that was promised as part of the JRI reforms of 2015.

The Legislature Should Consider Providing
Direction on Information Sharing

The Utah Legislature should consider creating in the criminal
justice system what is described in government and industry as an
Information Sharing Environment, or ISE®. Simply put, the ISE is a
conceptual framework composed of the policies, procedures, and
technologies that link disparate databases together in a seamless and
secure way. In 2016, the Legislature had the intention of connecting
state and local criminal justice databases, as evidenced by the data
integration project described in Chapter II. If the Legislature
continues to make inter-agency information sharing a priority,
development of an ISE is a method other states and the federal
government have found beneficial. Figure 3.1 illustrates broadly the
way an ISE is intended to function.

¢ Information Sharing Environments originated as a response to the 9/11
terrorist attacks. While originally centered around collecting and sharing terrorist-
related information, some states have used the ISE framework to share information
across their entire criminal justice system. This is how we use the term Information
Sharing Environment throughout this report.
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Figure 3.1 An Information Sharing Environment Provides
Secure Access to Relevant Data. The policies and procedures
governing access to data would be decided upon by the agencies
who have or have need for the data.

The ISE is a method
that other states and
the federal government
have used to securely
share criminal justice
information.

Trust is an integral
component of the
success of the system.
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Figure 3.1 describes our recommended solution to the “silo” effect, which is to develop a set of policies,
procedures, and technologies to connect the disparate databases in a secure and seamless way.

The following are some of the features that the Legislature might
include in legislation creating an ISE.

The Legislature Should Consider Overseeing the
Development of a Comprehensive Privacy Policy

At the heart of information sharing is security. Several of the
organizations we worked with expressed concerns about maintaining
the confidentiality and protection of data. Safeguarding individual
privacy is an essential responsibility of justice agencies that collect and
share personally identifiable information. It isn’t until the security of
the system is assured that agencies feel comfortable sharing their data.
As mentioned previously, safeguarding data also means preventing
unauthorized access and use. Chapter II describes some of the liability
that agencies assume by sharing their data. In fact, some agencies may
choose to avoid sharing their data under any circumstance to reduce
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that liability. Trust, then, becomes an integral component of the
success of the system. Agencies must trust one another that their data,
once shared, will be appropriately secured and used in compliance
with relevant laws and regulation.

According to the Global Justice Information Sharing Initiative, a
Federal Advisory Committee for the Department of Justice, “Without
this trust, information sharing initiatives will not thrive and are
ultimately doomed to public condemnation and civil liability.” A
comprehensive privacy policy is one way to establish this trust. It
ensures criminal justice data is shared in accordance with all relevant
tederal, state, and local laws, thereby instilling the trust needed to
confidently share information.

Privacy refers to the fair collection and use of personally
identifiable information. Privacy policies convey appropriate collection
of and allowable uses for information, and provide accountability for
misuse. The federal government strongly encourages states to take a
leadership role in the development of a comprehensive privacy policy.
The Global Justice Information Sharing Initiative offers tools and
resources to help state and local jurisdictions develop and implement
robust privacy policies. The Legislature could oversee the creation of a
comprehensive, statewide privacy policy.

Consider Establishing Government Data as a Public Asset

Once a secure environment for sharing data has been established,
efforts to improve the quality and usefulness of the data can follow. If
the Legislature decides to create an ISE, they should consider
establishing in statute the foundation for criminal justice information
being an asset and a public good. Critical operational and financial
decisions are made using criminal justice data. The accounting tield
broadly recognizes that information residing in an organization’s data
system 1s an intangible asset that has tangible value. Similarly,
legislators should establish an expectation among agencies that
criminal justice data must be valued, protected, and used according to
an accepted set of rules. During our audit of JRT’, we found many
instances in which data was not accurate, was incomplete, or was not
maintained in a format that could be easily used. Recognizing
government data as a strategic asset will increase each agency’s

7 A Performance Audit of the Justice Reinvestment Initiative, 2020-08
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operational efficiencies, reduce costs, improve services, support
mission needs, safeguard personal information, and increase public
access.

Consider Requiring the Creation
Of a Statewide Data Dictionary

Managing data as an asset encourages valuing it as such.
Consequently, we recommend that criminal justice data be
standardized according to an agreed upon set of rules for its creation
and use. This can be accomplished, in part, by creating a statewide
data dictionary that identifies common definitions and formats for key
reporting activities. During our audit of JRI, we found that counties
were not consistent in their use of certain terms such as “arrest date,”
“intake date,” “booking,” and “violent.” By requiring agencies to apply
the definition included in the data dictionary, terms and measures
should be used more consistently across the criminal justice system.

Consider Having CCJJ Audit
Local Information Systems

In addition to setting data standards, steps should also be taken to
verify that data collection and reporting methods comply with the
state’s data standards and definitions and that relevant data is not
missing. One way this can be accomplished is through an audit
function. The Commission on Criminal and Juvenile Justice (CCJJ)
already has the statutory responsibility for “annually performing audits
of criminal history record information maintained &y state criminal
justice agencies to assess their accuracy, completeness, and adherence
to standards® (emphasis added). However, the language “state
criminal justice agencies” appears to preclude CCJJ from validating
data prepared by local agencies. We believe the data generated by all
agencies within the criminal justice system, both state and local, must
comply with the statewide data standards.

Consider Creating an ISE Board

If the Legislature decides to pursue the development of an ISE, we
recommend the Legislature form a governing board to oversee its
development and maintenance. The Board should be comprised of the
chief executives or their empowered appointees from all major justice

¥ See 63M-7-204 for statutory language
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and justice-affiliated organizations. Some of the specific tasks that
could be delegated to the board are listed in the final section, including
the need to develop a long-term plan, data standards, and performance
measures’.

An ISE Board Is Needed to Provide Planning,
Oversight, and Accountability of the ISE Project

Our audit research shows that many steps are needed to achieve
the Information Sharing Environment.'® After speaking with national
experts, other state leaders, Utah criminal justice department heads,
and reviewing the literature, we found that the following eight steps
are likely the most critical to achieving the ISE. If the Legislature
chooses to enact legislation to create an ISE and ISE Board, we
recommend that the ISE Board take some or all of the following eight
steps:

1. Complete a gap analysis.

2. DPrepare a long-term plan for completing the ISE project.

3. Adopt or develop standards for information sharing.

4. Form a technology committee.

5. Design the ISE to be able to grow and change over time.

6. Include treatment data in the ISE in accordance with all
applicable laws and regulations.

7. Develop systemwide measures of performance.

8. Utilize staff support from CCJJ.

These steps are only preliminary and do not constitute the full
scope of the board’s role. Once the board convenes, a governance
structure should be established. The board should have the discretion
to expand or modify these steps as they see fit.

? A criminal justice information governing body is recommended in our
companion report, A Performance Audit of the Justice Reinvestment Initiative, 2020-
08. The ISE Board should be the same as this governing body.

' The Integrated Justice Information Systems (IJIS) Institute partnered with
The Standards Coordinating Council (SCC) to produce the Information Sharing
and Safeguarding (IS&S) Playbook. This resource can be found on SCC’s website:
http://www.standardscoordination.org/iss-playbook
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The ISE Board Should Consider Completing a Gap Analysis

The ISE must meet the needs of a variety of stakeholders who use
the data differently. The board needs to know the current condition of
Utah’s criminal justice information systems and the informational
needs of agencies to make prudent decisions about which information
systems are included, how they are included, and when they are
included. Completing a gap analysis can help answer these questions
and set the stage for creating a long-term plan. Another reason the gap
analysis is important is because we encountered some criminal justice
information sharing projects in Utah similar to the ISE, but on a
smaller scale. These projects should be considered to avoid duplication
of efforts and to leverage the work that has already taken place.

Not All Data Elements Need to Be Included in the ISE.
Because certain data points will only be relevant internally to the
organization that collects the data, the ISE Board should establish
which data points are needed by external organizations. Data that is
not needed by any outside organization should not be included in the
ISE. This reduces the likelihood that protected information is shared
unnecessarily and streamlines the data points that are of value.

The ISE Board Should Prepare a
Plan for Completing the ISE Project

We recognize that developing an ISE may require several years to
complete. Consequently, we recommend that a long-term plan be
prepared and a timeline established for achieving specific milestones
described in the plan. The Board Chair should report to the legislature
at regular intervals regarding the progress made towards completing
the plan. One of the board’s first tasks should be the development of a
statewide data dictionary for both state and local organizations. This
will ensure that the process of meaningtul data collection and
reporting begins immediately.

The Board Could Develop Standards for Information Sharing

Standards are the at the core of information sharing. They provide
a common approach to sharing information across the diverse array of
organizations within the criminal justice system. Standards can lower
overall acquisition costs by leveraging economies of scale at the
different levels of government. They assist in defining business
processes and provide a common framework, platform, and language
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to exchange information. They should also address system controls for
maintaining security and privacy in accordance with all applicable laws
and regulations. The Global Information Sharing Initiative mentioned
carlier in this report has produced a “standards package” that can be
adopted or modified."

One example of a technology standard that can be adopted is the
National Information Exchange Model, or NIEM. NIEM connects
different terms that mean the same thing. For example, one
organization may use the term “Last Name” and a separate
organization may use the term “Surname” when collecting data on a
person. Both refer to the same thing but use different terms. NIEM
allows agencies to retain their current internal vocabulary, minimizing
burden. The issue of multiple terms describing the same thing is the
inverse of the data dictionary problem. This is an example of the type
of standards that need to be agreed upon.

The Board Should Form a Technology Committee

The ISE Board likely will not have the capability to address the
many technical aspects of creating an ISE. With this in mind, the
board should form a committee comprised of technical experts to
determine the best way to structure and manage data systemwide.
That committee should be expected to design a system whereby data
analyses can be completed efficiently, operational data such as county
inmate rolls, arrests, etc. are transmitted in real-time, and that the
information regarding a single offender from all agencies can be
gathered in a single report. One way to track the activity of individuals
who are involved in the criminal justice system is to develop a
common 1dentifier that can be used by all justice and justice-affiliated
organizations. These are examples of the type of issues that the ISE
Board would hand off to a technology committee.

The Technology Committee Should Ensure the ISE Is Able to
Grow and Evolve Over Time. Informational needs are likely to
change with time. An efficient mechanism for accommodating these
changes and incorporating additional systems is critical. For example,
there is national momentum toward integration of state data with
tederal data. Preempting collaborations of this sort and building in
capacity for simplified expansion maximizes the longevity of the

" https://it.0jp.gov/GSP
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investment. Justice-aftiliated organizations within the state may also
wish to integrate their databases as time goes on. An additional
advantage to this approach includes the ability to start the ISE with
only a few databases. The technology committee should rely on the
ISE Board to determine the prioritization of data sources. This is a
more measured and manageable approach and allows costs to be
distributed across several years. Another advantage is new data
elements not captured in the original system can be added at the
request of a policymaker or administrator. Early collaboration with
prospective partners is a practical approach that ensures cost-effective
investments that yield a positive return.

The Board Must Strive to Include Treatment Data in the
ISE to the Extent Permissible by Law and Regulation

Of particular importance is that the ISE Board work toward the
linking of criminal justice data with information from treatment
providers and other social service databases. We understand the
sensitive nature of this information and the absolute need for it to be
protected and used on a limited and as needed basis. At the same time,
the Bureau of Justice Assistance reports that “...health information is
essential to provide adequate assessment and treatment” to individuals.
At the program level, it assists in the identification of target
populations for interventions, evaluating program effectiveness, and
determining whether programs are cost-efficient.

The need for treatment data in the criminal justice system is further
supported by the Utah Substance Abuse Advisory (USAAV) Council’s
recommendation in the 2014 CCJJ JRI report, that “strong linkages”
be promoted between the treatment, justice, and support services
system and that a “comprehensive and coordinated approach” be used.
The federal government has developed guidance to help jurisdictions
understand how they can share data within the framework of the
Health Insurance Portability and Accountability Act (HIPAA)," as
well as 42 CFR Part 2."* We recommend this area be studied as to
how treatment data can be safely incorporated.

Phttps://www.hhs.gov/hipaa/for-professionals/faq/disclosures-for-law-
enforcement-purposes/index.html

Bhttps://bja.ojp.gov/sites/g/files/xyckuh186/files/Publications/CSG_CJMH_Info
_Sharing.pdf
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The ISE Would Enable the Board to Develop
Systemwide Measures of Performance

The Legislature and CCJ]J have identified specific goals that are to
be achieved by the criminal justice system. For example, two of the
goals of JRI are to reduce recidivism and reserve prison and jail beds
tor violent offenders. To monitor the state’s progress towards
achieving those goals, the ISE Board needs to develop a standardized
method for measuring recidivism and the composition of the inmates
in the state prison and county jails.

The Board Could Rely on Staff Support from CCJJ

The Commission on Criminal and Juvenile Justice (CCJJ) is
statutorily charged to “provide a mechanism for coordinating the
tunctions of the various branches and levels of government concerned
with criminal and juvenile justice.” Furthermore, their duties include
to “promote the development of criminal and juvenile justice
information systems.” For these reasons, we believe CCJ] is uniquely
positioned within the state to support the ISE Board and its activities.
We did not determine what expenses may be incurred as a result of
this involvement, though we acknowledge that some expense will
likely be necessary. The Legislature should look to CCJ]J to determine
what additional costs, if any, may be imposed on their agency due to
added responsibilities.

A Data-Driven and Results-Oriented Criminal
Justice System Would be Beneficial for Utah

By creating an Information Sharing Environment, the Legislature
could see the benefits of a data-driven, results-oriented criminal justice
system for which it has asked for many years. The ISE should allow
policymakers to ask for analyses and research to help them answer key
questions and make evidence-based policies using their findings. It can
get decision-makers the information they need when they need it. The
ISE should also allow for increased oversight and accountability.
Ultimately, the ISE should enable Utah’s criminal justice system to be
more efficient and effective at administering justice and protecting the

public.
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The Information Sharing Environment Can Enhance Research

One example of a research benefit the ISE can afford is frequent
and economical Randomized Control Trials (RCT). RCTs are the
gold standard of research. This empowers agencies to answer
systemwide questions and develop evidence-based policies and
programs. Consequently, interventions are targeted and specific, and
each agency can perform its role in the broader context of the system.

The Sentencing Commission, for example, has made the
commitment to use a data-driven, evidence-based approach to
sentencing. The ISE can provide the commission with additional tools
needed to accomplish this task. Similarly, improved data should enable
state agencies to identify recidivism rates for mental health treatment
programs and other types of interventions. Utah policymakers can
know what strategies are effective at reducing crime.

Delaware is an example of a state which has improved its research
capabilities as a result of integrating its criminal justice data. The
Delaware Criminal Justice Coordinating Councils (CJCC) and the
Statistical Analysis Center (SAC) have performed a variety of studies
on topics ranging from recidivism, habitual offenders, drug law
revisions, sentencing and detention, major crimes tracking, race and
incarceration, and juvenile arrest and release patterns, among others.
We believe that Delaware could not have performed that type of
research and analysis if it had not integrated its criminal justice data.

Deidentified, Aggregate Data Can Be Made Public. In 2013,
The President signed an executive order “making open and machine-
readable the new default for government information.” The order
stated, “Openness in government strengthens our democracy,
promotes the delivery of efficient and effective services to the public,
and contributes to economic growth.” In addition, making aggregate
data outward facing engenders public trust in government.

Open data invites wider analysis from a broader range of
individuals. Evidence of this comes from Florida. Because of the
quality of their data, The Bureau of Justice Statistics (B]S),
universities, and other states use Florida’s criminal justice data to study
criminal justice. This state-specific analysis comes at no cost to the
state.
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Though we acknowledge there are limitations to what data can
accomplish, we believe an ISE can advance research and policymaking
in the criminal justice system. We recommend that CCJ] make
systemwide, aggregate and deidentified data outward facing in an
interactive way.

Local Officials Can Use Data to Act Strategically

Improved data can also help state and local ofticials respond more
strategically to some of the specific challenges they face. For example,

some jurisdictions face a problem of repeat offenders who create a The ISE will give local
large burden on state and local resources. Yet despite the large amount :’ff'ﬂals at powerful
ool to ac

of resources devoted to this population, they are often provided in strategically.

tragmented ways that do not lead to stabilization or improved
outcomes for individuals. Sharing data can ensure continuity across
service domains, resulting in better outcomes for individuals and lower
costs for the state.

We performed an audit test to determine the toll that chronic
offenders have on the criminal justice system. We found that the top 6
percent of justice-involved individuals accounted for nearly one-fourth
of the total drug possession and drug paraphernalia cases processed by
the courts, as shown in Figure 3.2.

Figure 3.2 Chronic Offenders Use a Significantly
Disproportionate Amount of Court Resources. The top six
percent of court users account for nearly one-quarter of the
workload involving drug possession and drug paraphernalia cases.

Chronic Total
Offenders Workload

1/4

Chronic Offenders

We further found that the top 10 utilizers of the Third District
Court, on average, had 90 arresting drug charges, 67 different total
arresting incidents, nearly 39 separate court cases, and eight of the ten
chronic offenders received substance use disorder services within the
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past 6 years. While we did not quantify the fiscal impact of these
individuals, we found a county that did complete a fiscal impact study.
Miami-Dade, Florida found that 97 high utilizers accounted for $13.7
million across all services received over four years.

It 1s essential that chronic offenders be treated in a way that
promotes their rehabilitation and exit from the criminal justice system.
This is simply one example of the many issues that could be better
addressed using data. We believe the ISE will give local officials a
powerful tool to act strategically as a system.

Decision-Makers Can Access Credible
Information When They Need It

Not only can timely, accurate, and complete information improve
policymaking, it can improve decision-making. One stakeholder
commented that having access to credible information produces the
greatest opportunity to aftect positive change in the individual. This
requires that criminal justice personnel have real-time or near real-time
data at the individual level to inform their choices.

Increased Transparency Can Inform and Improve
Criminal Justice Discretionary Decisions

Law enforcement ofticers, prosecutors, the judiciary, and others
are required as part of their jobs to use their professional discretion in
how they handle offenders who have been arrested and as they are
processed through the criminal justice system. It is important to note
that the concept of professional discretion does not run counter to the
tunctions of the criminal justice system. In fact, one of the duties of
the Utah Sentencing Commission is to “enhance the discretion of
sentencing judges.” In our opinion, this means that currently state
policy supports professional discretion. To assist those who are
required to use their professional discretion, we should provide them
with accurate and reliable data. The ISE can provide the critical
information needed to guide their judgment. It further grants
policymakers the ability to examine the way professional discretion is
used to ensure it is promoting system objectives.

The following seven key decision points shown in Figure 3.3 were
identified by the MacArthur Foundation, a national nonprofit. They
describe steps in the process of arresting and prosecuting offenders in
which professional discretion is required.

A Performance Audit of Information Sharing in the Criminal Justice System (October 2020)
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Figure 3.3 Professional Discretion is Used During Seven Key
Steps in the Process of Administering Justice. These decisions
heavily rely on the judgment of criminal justice personnel.

Source: Auditor interpreted content produced by the MacArthur Foundation to develop this figure.

Because professional discretion impacts every facet of the criminal

justice system, review is appropriate. To ensure that discretion is not The ISE can enhance
misused, either intentionally or unintentionally, data can be explored accountability for how

. . ) . Dl professional discretion
to identify any potential unwarranted disparities in the system. We is used.

believe greater access to data and increased transparency through the
ISE can enhance how professional discretion is used.

We understand the creation of an Information Sharing
Environment is an important and critical decision and that many
sensitive and critical areas need to be analyzed and carefully weighed.
We believe the Legislature is the best body equipped to weigh this
important matter. If the Legislature decides to proceed with the
consideration of an ISE in the state, the information provided in this
chapter can help inform their deliberations.

Recommendations

1. We recommend the Legislature consider creating an
Information Sharing Environment (ISE) by enacting
legislation, which includes some or all of the following features:
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a. Enact legislation requiring the establishment of a
comprehensive privacy policy.

b. Establish in statute data as a government asset and

public good.

c. Enact legislation requiring the creation of a statewide
data dictionary.

d. Expand legislation requiring CCJJ to audit local
information systems.

e. Enact legislation to form an ISE Board, which would be
the same board as the criminal justice information
governing body recommended in our companion
report, A Performance Audit of the Justice Reinvestment
Imtiative, 2020-08.

2. If the Legislature chooses to follow Recommendations #1
above, we recommend that the Information Sharing
Environment Board take some or all of the following eight
steps:

a. Complete a gap analysis.

b. Prepare a long-term plan for completing the ISE
project.

c. Adopt or develop standards for information sharing.
d. Form a technology committee.

e. Design the ISE to be able to grow and change over
time.

f. Include treatment data in the ISE in accordance with all
applicable laws and regulations.

g. Develop systemwide measures of performance.

h. Utilize staft support from CCJJ.
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835 East 300 North, Suite 200 Phone (435) 896-2600
Richfield, Utah 84701 Fax (435) 896-6081

SHERIFF NATHAN J. CURTIS

10-5-2020

Office of the Legislative Auditor General

To whom it may concern,

| want to formally thank the legislative auditors for this report and their effort to give clear assessments of the
current situation in this matter. | feel they have taken a careful and measured approach to their fact finding and
evaluation of the contents found in this audit.

As a deputy | was sometimes given very little information, or no information, while responding to a call. It was
difficult at best to know exactly what | was responding to and there were times | would have changed my response
had | had access to better and more reliable information. Information is without a doubt a valuable commodity,
and in the criminal justice world, good information can be the difference between life and death.

Many Sheriff's Offices have years of information in the records management system. This was a repository for
them to store reports of years gone by. Over the years these records systems have grown in usefulness and have
become a tool to store information important to the agencies who use them. As this audit report shows, there is so
much information stored right now it is difficult to know where to start and how to interpret all of the data
without a local liaison to help make sense of it all. Agencies do share their data, but they do not just give access to
anyone who wants it to protect privacy, to comply with legal obligations, and to maintain integrity of their records.

This audit is correct in the description of the data silos. There was an entity in Utah who was able to merge
disparate data silos, but unforeseen circumstances have derailed their potential. There are other ideas out there,
and all should be explored, but should also be explored with caution. Agencies have invested more money than
they care to maintain their product and because of this will expect to maintain control over the use of and
distribution of their information and work product. Other agencies have no system due to the cost of a commercial
product and have done the best they can.

I want to commend the auditors for their work ethic and their integrity in seeking out the answers to the questions
they had. They used multiple sources and were able to validate their results.

Sincerely,

Sheriff Nathan J. is

Sevier County Sheriff

Office of Utah Legislative Auditor General 39
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State of Utah

Commission on Criminal and Juvenile Justice

Gary R. Herbert Kim Cordova
Governor Executive Director
Spencer J. Cox
Lieutenant Governor ~ Utah State Capitol Complex, Senate Building, Suite 330 « Salt Lake City, Utah 84114
801-538-1031 « Fax: 801-538-1024 » www.justice.utah.gov

October 05, 2020

Office of the Legislative Auditor General

| write on behalf of the Commission on Criminal and Juvenile Justice (CCJJ) in
response to the audit performed on the Justice Reinvestment Initiative (JRI) and data sharing
in the criminal justice system.

The report on data sharing in the criminal justice system clearly identifies the
challenges CCJJ has encountered over the last several years. While some state and local
agencies partner well and collaborate on data sharing in order to complete projects and
reports, others can be more challenging. CCJJ does, however, present the information given
in the most comprehensible and useful manner. Nevertheless, the result is one dimensional
and is not as comprehensive as it needs to be in order to give policy makers all the
information needed to make decisions. The recommendations given in the report are very
similar to ideas this agency has been working on as a solution and path forward.
Consequently, CCJJ is in full agreement and supports the recommendations.

The report on JRI also clearly identifies the challenges encountered with the
implementation of JRI's policy goals. Particularly, the report recognizes all of the agencies
that were part of the creation of the policy recommendations and highlights the collaboration
and communication needed for its success in implementation. The criminal justice system is
not one system but rather an ecosystem of various state and local partners reliant and
interwoven with each other. Each agency requires support and resources from the others to
be successful. Local collaboration is an essential component that creates success for the
larger whole, however, there needs to be clear directives on who is responsible for what and
to whom for oversight and accountability.

As noted in the report, there are specific holes in terms of data collection that need to be
addressed in order to give a full and accurate picture of the criminal justice system. In order
to fulfill any reporting recommendations, CCJJ must rely on agencies to give information. As
such, CCJJ requests that a reporting recommendation of any kind require agencies to give
the data specifically and a deadline to ensure compliance. Otherwise, CCJJ agrees with and
supports the recommendations.
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Fom (A

Kim Cordova
Executive Director for the Commission
on Criminal and Juvenile Justice
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DEPARTMENT OF HUMAN SERVICES
ANN SILVERBERG WILLIAMSON
Executive Director

P il O
1% GREA 5%,
N

Division of Substance Abuse and Mental Health
DOUG THOMAS
Director

State of Utah

GARY R. HERBERT
Governor

SPENCER J. COX
Lieutenant Governor

October 5, 2020

Department of Human Services
Division of Substance Abuse and Mental Health
Response to Recommendations

DRAFT RESPONSE: A Performance Audit of Information Sharing in the Criminal Justice
System (Report #2020-09)

Thank you for the opportunity to respond to the audit titled: A Performance Audit of Information
Sharing in the Criminal Justice System (Report #2020-09). The Department of Human Services Division
of Substance Abuse and Mental Health (DSAMH) concurs with the recommendations in this report and
appreciates the thoughtful work of the Legislative Auditors. DSAMH looks forward to working
collaboratively to implement the recommendations made in this report. The DSAMH is committed to
the efficient and effective use of taxpayer funds and values the insight this report provides on areas
needing improvement.

As the audit indicates, treatment records contain sensitive information about a person’s health and
history. Sharing these records too broadly may have negative consequences for participants. Yet,
effective treatment for many involved in the criminal justice system requires treatment providers to
regularly communicate with Adult Probation and Parole, Law Enforcement, Courts, other social service
providers and families. DSAMH will work diligently with the Legislature and other stakeholders to
ensure that these competing interests are appropriately balanced and state and federal law around
information sharing is followed.

Office of Utah Legislative Auditor General 47



48

000308

This Page Left Blank Intentionally

A Performance Audit of Information Sharing in the Criminal Justice System (October 2020)



000309

Adminigtrative Office of the Courts

Chief Justice Matthew B. Durrant Hon. Mary T. Noonan
Utah Supreme Court State Court Administrator

Chair, Utah Judicial Council Catherine J. Dupont

Deputy Court Administrator

HON. MARY T. NOONAN, State Court Administrator
Administrative Office of the Courts

450 South State Street

Salt Lake City, Utah 84114

Phone: (801) 578-3800

mnoonan@utcourts.gov

October 5, 2020

MR. KADE R. MINCHEY, Auditor General

315 House Building

P.O. Box 145315

Salt Lake City, Utah 84114-5315

Via email to:
Kade Minchey (kminchey@Ile.utah.gov)
Darin Underwood (dunderwood@Ile.utah.gov)
Jim Behunin (jbehunin@le.utah.qov)

Re: Response to final exposure draft of “A Performance Audit of Information Sharing in the Criminal Justice
System” (report no. 2020-09, dated September 25, 2020)

Dear Mr. Minchey,

Thank you for the opportunity to respond to the final exposure draft of “A Performance Audit of Information
Sharing in the Criminal Justice System” (report no. 2020-09, dated September 25, 2020). We believe the
information contained within the report is a valuable addition to the work your office conducted regarding the
Justice Reinvestment Initiative (no. 2020-08). If the legislature adopts the recommendations in the report, the
judicial branch is prepared to participate as a member of the Information Sharing Environment Board / criminal
justice information governing body. The judiciary already shares a significant amount of data with other criminal
justice partners including CClJ, the Department of Corrections, the Department of Public Safety, and local law
enforcement entities. While we are proud of the efforts we have made to share important criminal justice data,
there is always more that can be done.

Best,

Judge Mary T. Noonan
State Court Administrator

The mission of the Utah judiciary is to provide an open, fair,
efficient, and independent system for the advancement of justice under the law.

450 South State Street / P.O. Box 140241 / Salt Lake City, Utah 84114-0241 / 801-578-3800/ Fax: 801-578-3843
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Department of Public Safety

JESS L. ANDERSON
Commissioner

State of Utah

GARY R. HERBERT
Governor

SPENCER J. COX
Lieutenant Governor

October 1, 2020

Kade R. Minchey

Auditor General

315 House Building

Utah State Capitol Complex
Salt Lake City, Utah 84114

Dear Mr. Minchey:

Thank you for the opportunity to review and respond to performance audit number 2020-
09, “A Performance Audit of Information Sharing in the Criminal Justice System.” The
Department of Public Safety (DPS) appreciates the thoroughness of the audit in identifying areas
of improvement and agrees with the recommendations outlined in the report.

As the oversight agency for the Utah Criminal Justice Information System (UCJIS), DPS
is supportive of any effort to improve the sharing of information across agencies and
jurisdictions. As the report states, stakeholders rely on this information and related data to make
policy and program decisions that impact public safety. The sharing of information across
agencies is also critical for law enforcement to make immediate decisions that can affect both
public and officer safety. To improve the sharing of information across the criminal justice
system, the report references legislation related to the national warrant database, which is the
type of reform that is necessary.

The Department will continue to coordinate with other agencies when sharing
information across systems. More specifically, DPS will be actively engaged in collaborating
with stakeholder groups when considering and implementing the recommendations.

I appreciate you and your team’s efforts to compile the information provided in the audit
report and look forward to working to improve data sharing within the criminal justice system.

Sincerely,

v

Jess L. Anderson
Commissioner

4501 South 2700 West, Box 141775, Salt Lake City, Utah 84114-1775
Telephone (801) 965-4461
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L _Office of the Legislative Auditor General

315 HOUSE BUILDING -+ PO BOX 145315 - SALT LAKE CITY, UT 84114-5315
(801) 538-1033 - FAX (801) 538-1063

Audit Subcommittee of the Legislative Management Committee
President J. Stuart Adams, Co—Chair * Speaker Brad R. Wilson, Co—Chair
KADE R. MINCHEY, CIA, CFE Senator Karen Mayne * Senator Evan J. Vickers * Representative Brian S. King * Representative Francis D. Gibson

AUDITOR GENERAL

October 13, 2020
TO: THE UTAH STATE LEGISLATURE

Transmitted herewith is our report, A Performance Audit of the Justice
Reinvestment Initiative (Report #2020-08). An audit summary is found at the
front of the report. The objectives and scope of the audit are explained in the
Introduction.

We will be happy to meet with appropriate legislative committees, individual
legislators, and other state officials to discuss any item contained in the report in
order to facilitate the implementation of the recommendations.

Sincerely,

o oty

Kade R. Minchey, CIA, CFE
Auditor General
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The Justice

PERFORMANCE

AUDIT

» AUDIT REQUEST

The Legislative Audit
Subcommittee requested
that we evaluate the

effects of Utah's Justice
Reinvestment Initiative (JRI)
on the distribution of prison
and jail inmates statewide. To
this end, we were asked to
gather and report five years of
county inmate statistics. We
were also asked to evalute
the extent to which each of
the features of JRI had been
implemented.

p BACKGROUND

The goal of JRI was to lower
the cost of the state's prison
system by moving low-level,
non-violent offenders out of
prison and into community
supervision. A portion of the
savings from lower prison
costs were to be reinvested
in drug treatment and
mental health services. It
included the following policy
recommendations:

focus prison beds on
serious and violent
offenders,

ensure oversight and
accountability.

support local corrections
systems,

improve and expand
reentry and treatment
services, and

strengthen probation and
parole supervision,

Reinvestment Initiative

KEY
FINDINGS

The Justice Reinvestment Initiative
Has Not Been Fully Implemented

JRI Policy Recommendations Status

¢ Focus Prison Beds on Serious and Violent Offenders Completed

¢ Ensure Oversight and Accountability Not Implemented

¢ Support Local Corrections System Not Implemented

¢ Improve and Expand Reentry/Treatment Services Partly Implemented

¢ Strengthen Probation and Parole Supervision Partly Implemented

RECOMMENDATIONS

To Improve Accountability the Legislature should:

{ Consider creating a criminal justice information governing body
to guide the creation of an integrated criminal justice information
system.

d Require the DSAMH and CCJJ to collect the data needed to track
recidivism rates.

To Support Local Corrections Systems the Legislature
should:

d Consider creating local criminal justice coordinating councils.

To Improve the Quality of Offender Treatment Services and
Community Supervision:

« DSAMH should help treatment providers improve their quality of
treatment and performance outcomes.

J AP&P can enhance the use of evidence-based practices.

Summary continues on back >>
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= SUMMARY

Utah Has Achieved Its Goal to Reduce the
Prison Population (see Chapter 1)

One goal of JRI was to reduce the prison population by
focusing prison beds on serious and violent offenders. The

figure below shows this goal has been achieved.

Prison Numbers are Down, While
Community Supervision Numbers are Up

Utah Has Not Achieved Its Goal to Reduce
Recidivism (See Chapter 1)

A major group targeted by Utah’s JRI reforms was
low-level, non-violent drug offenders. Since JRI took effect,

recidivism rates for this group has increased.

Recidivism Rates have Increased
Among Low-Level Drug Offenders

AUDIT SUMMARY ...

The Criminal Justice System Lacks the
Accountability Called for by JRI (See Chapter
1II)

JRI was expected to produce a data-driven, results-
oriented criminal justice system and this has not been
achieved. Utah still lacks the performance data for individual

offender treatment programs required by the JRI legislation.

Stronger Local Oversight is Needed (See
Chapter 1V)

Each region of Utah faces a unique set of challenges as
they try to address crime in their communities. What works
for one county in addressing criminal justice issues, may not
be effective for another county. By creating local Criminal
Justice Coordinating Councils, Utah can provide the help

local officials need to address local criminal justice needs.

Offender Treatment Availability and Quality
Fall Short of JRI Goal (See Chapter V)

Offender treatment services are not always available
when needed. However, demand for treatment services is
difficult to identify because all offenders needing treatment
are not tracked. In addition, the effectiveness of current

treatment is not monitored.

JRI Success Could Improve with Better
Offender Supervision (See Chapter VI)

With greater numbers of offenders in community
supervision, the increased workload for AP&P agents could
be impacting the success of JRI’s goal to reduce recidivism.
Additionally, a lack of pre-trial and probation services also

hinders successful implementation of JRI reforms.
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Chapter |
Introduction

In 2014, the State of Utah launched a major criminal justice
reform effort called the Justice Reinvestment Initiative (JRI). The
initiative aimed to lower the cost of the state correctional system by
moving low-level, non-violent oftenders out of prison and into
community supervision. A portion of the reduced prison costs was to
be reinvested in programs and treatments proven to help offenders
avoid new crimes. In 2019, the Office of the Legislative Auditor
General was asked to evaluate the impact of JRI on Utah’s county jails
specifically, and on the criminal justice system in general. This report
summarizes the results of that review.

Another goal of this audit was to provide a comprehensive set of
data elements to enable a reader to query, search, and manipulate the
data to further explore, question, and illuminate critical and necessary
criminal justice questions. This audit was only able to partially achieve
that objective. As will be described in Chapter III, Utah has a serious
and concerning gap in criminal justice data and coordination that
prevented the full achievement of our audit objectives. This audit and
a companion report, A Performance Audit of Information Shaving within
Utal's Criminal Justice System., identify steps to establish Utah as a
leader in criminal justice and transfer Utah’s system into the data-
driven, results-oriented system initially conceived in JRI.

To provide the reader with as much data as possible to support the
conclusions and findings of the report to the best extent possible, we
built a criminal justice information dashboard that can be viewed here.

The data on that dashboard and in this report was gathered from
multiple agencies, including the Administrative Oftice of the Courts,
the Commission on Criminal and Juvenile Justice, the Department of
Corrections and county sherift offices. To provide the most accurate
results possible and to present data within an acceptable level of audit
risk, the audit team compared data provided by one agency to that
provided by another for the same offender. When data problems were
uncovered, adjustments and corrections to the data were made when
possible. Agency data deemed unreliable was not used. However,
because in some instances the data we obtained had not before been
connected and holistically analyzed, we understand and expect that

Office of the Utah Legislative Auditor General
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The Legislature
requested an
evaluation of the
Justice Reinvestment
Initiative and its impact
on Utah’s criminal
justice system,
specifically, on the
number of offenders in
the state prison and
county jails.

For our criminal justice

dashboard click
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Reducing costs of the
state prison and
recidivism rates were
goals that motivated
reform of the criminal
justice system through
the Justice
Reinvestment
Initiative.
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turther analysis will produce additional insights and questions that the
audit team did not have time to consider. The objective of this report
is to provide information that can be used as a starting point for a
broad discussion of the success of the criminal justice system in
achieving the goals of JRI. To that end we hope the data provided in
this report will be considered a starting point for further and more in-

depth analysis.

JRI’s Goal Was to Reduce Recidivism
While Controlling Prison Costs

In 2014, when the state’s correctional system was experiencing
large year-to-year cost increases, Utah’s Governor focused executive
branch resources toward finding a new approach to criminal justice.
After months of research and study, Utah’s Commission on Criminal
and Juvenile Justice (CCJJ) presented its Justice Reinvestment Report in
November 2014." The main goals presented in the report included
reducing prison costs and focusing on actions that would reduce
recidivism. During the ensuing 2015 Legislative General Session, the
Legislature adopted House Bill (H.B.) 348 that put most of the
proposed reforms into eftect.

Growing Prison Costs and High
Recidivism Rates Led to Call for Reform

JRI was introduced at a time when policy makers were concerned
by the growing cost of the state prison system. Lawmakers had been
told that during the 10 years leading up to 2014, when JRI was
introduced, the state’s prison population had grown by 18 percent or
six times the national average. If that trend continued, the state would
need to house an additional 2,700 inmates by the year 2034 with an
added cost of $542 million. It should be noted that Chapter II of this

report shows that the prison population has decreased since 2014.

Policymakers were also concerned that Utah taxpayers were
receiving little benefit from their investment in the state’s correctional
system. CCJ] reported that 46 percent of state inmates returned to

! CCJJ Justice Reinvestment Report: November 2014 The report says that
reducing recidivism is a goal but targeting low-level drug offenders is a major
objective of the report.
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prison within three years of release and concluded that some oftenders
were caught in a “revolving door” in and out of the system.

These conditions led Governor Herbert to recommend that Utah
take a new approach to criminal justice, one that focused less on
incarceration and more on addressing offenders’ underlying criminal
behavior. During his 2014 State of the State Address, Governor
Herbert said:

There has been a great deal of discussion about
relocating the state prison. This is a discussion worth
having, but it must be done in the larger context of
reforming our criminal justice system as a whole.

I have asked for a full review of our current system to
develop a plan to reduce recidivism, maximize offenders’
success in becoming law-abiding citizens, and provide
judges with the tools they need to accomplish these
goals. The prison gates through which people re-enter
society must be a permanent exit, and not just a
revolving door.

In response to the Governor’s call for reform, CCJJ was asked to
“develop a package of data-driven policy recommendations that will
reduce recidivism and safely control the growth in the state prison
population.”

Chapter II provides evidence that recidivism has increased since
JRI took effect, suggesting the revolving door to the criminal justice
system has become worse since the 2015 passage of JRI legislation.
Chapter IIT raises concern that the promised data-driven criminal
justice system was never achieved. Utah policy makers still do not
know what programs and services are the most effective at reducing
recidivism.

CCJJ Issued Utah’s Reform Plan in November 2014

Shortly before the 2015 Legislative General Session, CCJJ
introduced a package of policy reforms aimed at reducing recidivism,
controlling prison costs, and holding oftenders accountable. The
proposed reforms were the result of a collaborative eftort involving all
stakeholders in Utah’s criminal justice system. The plan included the
tollowing policy recommendations:
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Policy makers were
concerned that Utah
taxpayers were not
receiving adequate
benefit for their
investment in the
state’s correctional
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Justice Reinvestment
Report in 2014, which
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policy themes to be
enacted to reform
Utah’s criminal justice
system.
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e Focus prison beds on serious and violent offenders
e Strengthen probation and parole supervision

e Improve and expand reentry and treatment services
e Support local corrections systems

e Ensure oversight and accountability

Chapter II described the current progress made towards completing
steps with greater detail provided in Appendix A.

JRI Legislation Passed in 2015 Legislative Session

During its 2015 Legislative General Session, the Legislature
approved House Bill (H.B.) 348, “Criminal Justice Programs and
Amendments.” This bill was also known as Utah’s Justice
Reinvestment Initiative (JRI). CCJJ’s analysis of the legislation
included the assumption that the proposed Medicaid expansion would
be used, in part, to fund the treatment of offender populations
targeted by JRI.

JRI in Utah Began with House Bill 348. A main purpose of the
bill was to remove low-level, non-violent offenders from the state
prison and local jails. Statutory changes to penalties associated with
drug-related violations and numerous traftic violations were a major
tocus. For example, the bill changed the penalty for certain drug-
related offenses from a felony to a misdemeanor and eliminated a
prison sentence for other offenses. Many traftic violations were
reduced in severity to class C misdemeanors or infractions. Adult
sentencing and release guidelines were also changed.

Other key areas of the criminal justice system that received
attention in H.B. 348 were community supervision, treatment, county
incentive grants, oversight and accountability, and jail reimbursement.

Other Legislation Addressed Issues Related to JRI. During the
special session in 2015 and in later years, the Legislature approved
additional bills affecting elements of JRI goals, including:

¢ House Concurrent Resolution (H.C.R.) 101, “Concurrent
Resolution Approving Site for New State Correctional
Facilities,” 2015 First Special Session.

e Senate Bill (S.B.) 1003, “Criminal Law Amendments,”
2015 First Special Session.
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e S.B. 187, “Reclassification of Misdemeanors,” 2016
Legislative General Session

e H.B. 3004, “Criminal Justice Reinvestment Amendments,”
2016 Third Special Session.

e H.B. 157, “Justice Reinvestment Amendments,” 2018
Legislative General Session

e H.B. 291, “Sentencing Commission Length of
Supervision,” 2018 Legislative General Session

e H.B. 238, “Crime Enhancement Amendments,” 2020
Legislative General Session

CCJJ Recommended Medicaid Expansion in 2015;
Incremental Changes to Medicaid Came a Few Years Later.
Among other recommendations made in CCJJ’s Justice Reinvestment
Report was the adoption of the Governor’s Healthy Utah Plan, which
was the full expansion of Medicaid in Utah. Medicaid funds were
relied upon in CCJJ’s JRI analysis to provide treatment and services to
the JRI population. While Medicaid expansion was a topic of debate
during the 2015 Legislative General Session, no changes were made to
it at that time. However, legislation passed in subsequent legislative
sessions made changes to Medicaid that have impacted the federal
dollars available to eligible offenders for treatment services. The
following bills and initiatives made changes to the Medicaid program
starting with the 2016 Legislative General Session.

e H.B. 437, “Health Care Revisions,” 2016 Legislative
General Session

e H.B. 472, “Medicaid Expansion Revisions,” 2018
Legislative General Session

e Utah Proposition 3, “Medicaid Expansion Initiative,” 2018

e S.B. 96, “Medicaid Expansion Adjustments,” 2019
Legislative General Session

e H.B. 460, “Medicaid Eligibility Amendments,” 2019
Legislative General Session
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Medicaid expansion
was not passed in the
2015 General Session,
but the Legislature has
expanded Medicaid in
subsequent legislative
general sessions.




Inadequate data
complicated any
analysis of JRI's
impact on prison and
jail populations.
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Data Issues and Lack of Implementation
Have Challenged JRI

Evaluating the impact of JRI on Utah’s county jail populations was
another audit objective. As will be discussed in Chapter III, we found
that even though the county sherifts were supportive and willing to
provide information, obtaining the inmate data we needed proved
difficult. The audit team found that inmate records at most county
jails were not in an easily accessed format. Further, inconsistent
reporting practices made it difficult for us to first compile the data and
to then interpret it.

We also examined the progress made in implementing each of five
broad reforms associated with JRI. As will be detailed in Chapter II,
the only feature of JRI that has been implemented was to reduce the
state prison population by prioritizing the use of prison beds for
serious and violent offenders. While JRI has succeeded in reducing
pressure on the state’s prison system, the other goals associated with
the legislation relate to managing low-level, non-violent oftenders in a
community setting. Because these aspects of JRI were not
implemented, the burden has been shifted from the prison system to
other areas of the criminal justice system.

Lack of Data Made it Difficult to
Assess Impact of JRI on County Jails

While JRI has helped reduce Utah’s prison population, county
sheriffs have expressed concern that the reforms have also led to an
increase in their county jail populations. The increase, they said, was
caused by changes to the sentencing guidelines which reduced the
penalties for many non-violent oftenses. For example, before JRI, drug
possession was a felony charge which often led to a prison sentence.
According to some sheriffs, reducing the penalty to a misdemeanor
charge led to more jail sentences for those offenders who previously
would have been sent to prison. In effect, they said, JRI led to a shift
of state inmates to county jails.

To verify the sherifts’ concerns, legislators had previously asked the
county jails to provide them with data on inmate populations and the
type of criminal offenses for each inmate being held. However, when
the county jails were unable to provide that information, legislators
asked the Legislative Auditor General to gather the data as part of an
audit of JRI. In response, the audit team placed special emphasis on
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the effect of JRI on drug possession cases generally, and their impact
on the county jails specifically.

Concerns Exist Over the Lack of
Funding for Treatment Programs

One Legislator expressed concern for the apparent lack of funding
tor treatment programs and observed that JRI had produced a large
reduction in the cost of the state’s prison system, but his committee
had not seen much, if any, increased funding for offender treatment
programs. He asked that the audit team determine whether the savings
from JRI had actually been reinvested.

JRI Lacks Sufficient Data and Implementation

During the initial survey phase of the audit, the audit team found
evidence suggesting that many features of JRI had not been fully
implemented. Although the prison population was down, the Division
of Adult Probation and Parole appeared to struggle with increased
workload. Although additional funding had been provided for
treatment programs, we found evidence that the funding was
insufficient for the need. Finally, the county sheriffs we interviewed
reported that the “revolving door” problem with chronic offenders
being repeatedly arrested had become worse, not better, since JRI
took effect. We prepared an audit plan to address these concerns and
this report describes the evidence confirming these problems.

Audit Scope and Objectives

To address the above concerns, the Auditor General directed his
staff to evaluate the implementation of JRI, the extent to which each
of the features of JRI had been implemented, and its success in
limiting the growth in prison costs and reducing recidivism. Auditors
were also specifically asked to examine the impact of the law on county
jail populations.

Chapter II provides a broad overview of the implementation of
JRI and its effect on the state prison population and on recidivism.
The chapter also describes the impact on county jail populations. Each
remaining chapter describes the results of our review of the
implementation of four major features of JRI with these specific scope

arcas:
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Chapter ITI: Improved Accountability Within the Criminal Justice
System

Chapter IV: Support and Oversight of Local Corrections Systems
Chapter V:  Increased Availability of Treatment for Oftenders

Chapter VI: Improved Offender Supervision by Adult Probation and
Parole
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Chapter Il
Utah Has Not Fully Implemented JRI

Utah has not achieved all the goals of the Justice Reinvestment
Initiative (JRI) because the initiative was not fully implemented.
Although Utah made changes to its sentencing guidelines, which led
to a drop in the state’s prison population, features of JRI designed to
provide strong alternatives to incarceration were not implemented.

We are optimistic that Utah can still accomplish its ambitious goal
of creating a criminal justice system that focuses less on incarceration
and more on helping offenders overcome their addictions and mental
health problems so they can become law-abiding citizens. JRI was also
expected to create a data-driven criminal justice system that is fully
accountable for results. However, accomplishing these objectives will
require implementing all the features of JRI.

This chapter describes the effects of not fully implementing JRI,
which includes a growing rate of re-offense among low-level drug
offenders. Each of the chapters which follow describes a feature of JRI
that was not fully implemented. They include:

* Improved accountability (Chapter III)
* Support Local Corrections Systems (Chapter IV)
* Expanded and improved treatment services (Chapter V)

* Strengthened probation and parole (Chapter VI).

Utah Has Implemented Only One of Five Policy
Recommendations Associated with JRI

When JRI was proposed in 2014, one of the Legislature’s primary
goals was to control the growth in the state’s prison population. JRI
accomplished this goal by making several changes to the sentencing
guidelines and to the prison rules that led to more offenders receiving
community supervision rather than prison time. However, as shown
in Figure 2.1, less progress has been made towards implementing four
other features of JRI that were not fully implemented.
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Figure 2.1 Utah Has Not Implemented All Features of JRI.

JRI Policy Recommendations Status
e Focus Prison Beds on Serious and Violent Offenders Completed
e Ensure Oversight and Accountability Not Implemented
e Support Local Corrections System Not Implemented
e Improve and Expand Reentry/Treatment Services Partly Implemented
e Strengthen Probation and Parole Supervision Partly Implemented

Source: Policy Recommendations are listed Justice Reinvestment Report, (2014) CCJJ.

To provide an effective
alternative to Commission on Criminal and Juvenile Justice (CCJ]J) introduced the

incarceration, the state . . o ..
intended to strengthen Justice Reinvestment Initiative as a reform package consisting of five

its probation and major policy recommendations. Figure 2.1 shows only the first of the
treatment programs so
offenders might be
supervised in their
own communities.

five was implemented.

The balance of this chapter describes the eftects of reducing the

state inmate population without fully implementing the other
components of the reform initiative

JRI Has Succeeded in Reducing the State’s Prison Population

Data supplied by the Utah Department of Corrections and CCJ]J
shows that Utah has reduced the number of offenders being sent to
state prison and has increased the number supervised by the Division

of Adult Probation and Parole (AP&DP). See Figure 2.2.
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Figure 2.2 A Drop in Utah’s Inmate Population Has Shifted the
Burden Away from the Prison System to AP&P. The data show
the impact of Utah’s new sentencing guidelines that were adopted
as directed by the JRI legislation.
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Source: Utah Department of Corrections, Commission on Criminal and Juvenile Justice

Figure 2.2 shows that the decline in the state’s prison population
began in 2014, just as the concept of JRI was first proposed. The
decline in the number of inmates continued through 2017. There
appear to be many contributing factors behind the decline. One reason
was the reduction in penalties for several categories of drug offense.
For example, before the sentencing guidelines were changed, the
recommended penalty for the possession of a controlled substance was
a third-degree felony. After JRI took effect, that penalty was reduced
to a class A misdemeanor for the first and second offenses. Unlike
telony offenses, misdemeanor offenses rarely lead to a prison sentence.

JRI also reduced the prison population by allowing some high-risk
offenders, under certain conditions, to receive an early release and be
placed under community supervision. For example, a prison inmate
who demonstrates good behavior can receive an early release for
carned time credit. In addition, JRI also placed limits on the amount
of time inmates could be returned to jail after violating the terms of
their probation or parole. These and other changes brought about by
JRI reflect Utah’s new emphasis on providing treatment and
community supervision to most offenders while reserving prison beds
for the most serious and violent oftenders.
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The reduced penalties
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crimes is one reason
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years.
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JRI’s three goals:

(1) reduce recidivism,
(2) control prison
costs, and (3) increase
offender
accountability.

The rise in recidivism
rates may be due to
the growing number of
drug offenders under
community
supervision who have
a greater opportunity
to reoffend.
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To Achieve All the Goals of JRI, Utah Must
Implement all the Proposed Reforms

CCJ]J presented JRI as a package of reforms that included three
goals: (1) reduced recidivism, (2) control prison costs, and (3)
increased offender accountability. By changing the sentencing
guidelines and thereby reducing the number of offenders sent to state
prison, the state has made progress towards achieving the second goal
of controlling prison costs. However, it has not achieved its first goal
to reduce recidivism. In fact, recidivism has increased since JRI took
effect.

The rate of recidivism is a basic measure of performance for the
criminal justice system. This chapter provides information on
recidivism rates before and after JRI. We have also created a separate
online data dashboard which provides more detail on recidivism rates
by location. We believe a similar data dashboard should be created and
regularly updated so legislators and the public can monitor the state’s
progress as it implements all the features of JRI and thereby reduce
the rate of recidivism.

Utah Has Not Achieved Its
Goal to Reduce Recidivism

Although JRI was supposed to reduce the rate at which people
commit new crimes, recidivism has increased since the law took effect.
The high re-offense rate among chronic drug offenders is a special
concern raised by some of Utah’s county sheriffs. The sheriffs contend
the reduced penalties for drug use has created a disincentive for
offenders to stop using drugs and seek treatment. We believe the
growth in recidivism may reflect the greater number of drug oftenders
who are no longer being incarcerated, who are not receiving adequate
community-based supervision and treatment, and who now have a
greater opportunity to reoffend. In our view, if Utah is to achieve its
goal to reduce recidivism, the state will need to fully implement JRI.
That means providing effective community supervision and treatment,
which are discussed further in Chapters V and VI of this report.
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Rate of Re-offense Increased After JRI Took Effect

One measure of success for the criminal justice system is the extent
to which oftfenders commit new crimes. In fact, several sections of
House Bill (H.B.) 348 refer to the goal to reduce recidivism.
However, instead of reducing recidivism, the rate of re-offense has

increased among the non-violent drug offenders targeted by the Recidivism is a basic
legislation. Figure 2.3 shows the statewide rate of re-offense for those measure of the

. . . . effectiveness of the
convicted on drug possession and drug paraphernalia charges since

criminal justice
2013. system.

Figure 2.3 Recidivism Has Increased Since JRI Took Effect.
The rate at which offenders convicted of drug possession or drug
paraphernalia commit a new drug crime within one year has
increased from 29 percent in 2013 to 37 percent in 2018.
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Source: Recidivism Study by the Legislative Auditor General.

We focused our recidivism study on low-level drug offenders because
that was one of the major offender groups targeted by JRI. Figure 2.3 For more information
shows that in 2013 (two years before JRI took effect), 29 percent of see our criminal justice
those convicted of drug possession were charged with another drug dashboard

charge within a year. The rate of re-offense has risen steadily since that
time. By 2018, 37 percent of offenders had been charged for a new
drug crime within a year. Figure 2.3 shows the statewide data.
Recidivism rates by court district and county can be found in

Appendix B and at our online dashboard.

Office of the Utah Legislative Auditor General -13-


https://public.tableau.com/profile/utah.legislative.auditor.general.s.office#!/
https://public.tableau.com/profile/utah.legislative.auditor.general.s.office#!/

The growth in chronic
drug offenders
suggests many are still
caught in a “revolving
door” in and out of the
criminal justice
system.

000336

Number of Chronic Offenders
Grew After JRI Was Implemented

Another sign that JRI has not addressed the problem of recidivism
is the growing number of chronic offenders in Utah. We recognize
there are different ways to define chronic offenders. As explained in
Chapter I, one of our objectives in providing the data and analysis in
this report is to begin a conversation about how to solve criminal
justice issues. To that end, in the analysis below we define chronic
offenders as those who have been arrested four or more times for drug
possession in a single year. This group, which numbered 3,720
individuals during our seven-year study period, deserves special
attention. Because of their frequent arrests, court hearings, and jail
sentences, these individuals place an oversized burden on Utah’s
criminal justice system. In fact, we found that chronic oftenders were
responsible for roughly 21,000 court case filings during our study
period. This population commits many crimes that affect the
community as well. For example, those 21,000 drug-related case
tilings also included 798 person crimes and 7,456 property crimes.
Figure 2.4 shows the number of chronic offenders increased after JRI
was implemented.

We found chronic drug
offenders impose a
disproportionate
burden on the criminal
justice system and on
the community.

Figure 2.4 The Number of Chronic Drug Offenders Has Nearly
Tripled. Since JRI was implemented, the number of chronic
offenders (those with four or more drug possession arrests in year)
has increased 286 percent from 270 in 2013 to 770 in 2019.
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Source: LAG analysis of court records obtained from the Administrative Office of the Courts.
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Figure 2.4 shows a growing number of chronic 