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Criminal Rules of Procedure Committee 
Meeting Minutes for July 19, 2022 

 
 

 
Introduction 
 
Doug Thompson updated the Committee on current rules before approved by the 
Supreme Court and welcomes Lori Seppi as the newest member of our committee. 
 
Ryan Peters moves to adopt the minutes from the Committee’s May 17, 2022 meeting. 
Ryan Stack seconds. With no objection, the motion passes.  
 
Rule 21 Review 
 
Doug reviews the Terry decision that has prompted a review of Rule 21 on inconsistent 
verdicts. William Carlson volunteers to take on the subcommittee for Rule 21. 
 
Rule 17.5 Amendment 
 
Doug addresses a proposal to amend Rule 17.5 on remote transmission of criminal 
proceedings. Judge Schaeffer-Bullock addresses considerations for justice court 
operations in the Rule. Doug asks for a volunteer to chair the Rule 17.5 subcommittee. 
Judge Porter suggests that we first consider what our goal is for the Rule and consider 
who to bring on board for the subcommittee next. Keri Sargent explains that the Green 
Phase Working Group has been discussing remote transmission of proceedings via 
WebEx. Judge Porter asks whether that group will stop making recommendations to the 
bench on the issue. Bryson King explains that Ron Gordon, State Court Administrator, 
directed the Committee to take on the project and that the Green Phase Working Group 
will piggyback off of the Committee’s work and let us move forward with making 
recommendations to the bench. Doug requests recommendations non-committee 

Present Not Present 
Doug Thompson Janet Reese 
Judge Porter Craig Johnson 
Judge Hruby-Mills  
Judge Kelly Schaefer  
Keri Sargent (for Meredith Mannebach)  
Lori Seppi  
Ryan Peters  
Ryan Stack  
William Carlson  
David Ferguson  
Amber Stargell  
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members who can participate in the subcommittee. Committee members make 
recommendations. We will try to form a subcommittee of 10-12 members. No chair is 
appointed for the subcommittee, yet. 
 

Pre Trial-Committee Discussion – Subcommittee for Rules 6, 7, 7A, 7.5, 9 

David addresses the purpose of the committee is to harmonize the rules with the statute. 
David states that these some these changes address timing, new language, temporary 
pre-trial status orders, and a description on how detention hearings are to be carried out.  

i. Rule 6  

David addresses Rule 6 changes. David states that some the committee’s language 
changes included:  

(1) a summons may be submitted via email;  
(2) temporary pretrial status orders;  
(3) bail forfeiture rule.  

Doug clarifies that the committee’s goal is an attempt to implement the statutory changes 
into the rule.  

David Ferguson proposes to recommend Rule 6 to the Court and send out for public 
comment. William Carlson seconds the motion. No opposition. The motion carries and 
the Rule will be sent to the Supreme Court to approve for public comment.  

ii. Rule 7  

Rule 7(a)(6). Consulate Notification. William addresses the background of the Rule 
7(a)(6) changes. William states the changes are based on international treaties the U.S. 
has entered. William states that under Rule 7(a)(6) a prosecutor is to provide notification 
to a consulate officer at the first appearance. Judge Schaeffer-Bullock asks the group if 
the amendment adds to the obligations of the court. William Carlson explains that the only 
new obligation from the court, under this new amendment, is to inform the defendant they 
have the right to request that a consulate officer is notified and that the rule does not 
require the court to follow up with the prosecution to ensure that notification was sent. 
Doug asks does the rule cause a burden for judges by adding more to the initial 
disclosures. Judge Porter states she does not believe this rule would be unduly 
burdensome to judges. Judge Hruby-Mills agrees with Judge Porter.  

Rule7(c). Pretrial status order (victim notification requirements). David states that the 
committee added statutory language to the rule. Doug suggests adding language that 
states “constitutional or statutory” victim notification requirements. David has concerns 
about the wording of “constitutional” victim notification. William agrees to adding the 
statutory requirements language to the rule.  
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D(3)(a). David addresses added language: “the court must consider whether the amount 
exceeds the defendant’s ability to pay.”  

Doug askes the group whether anyone has any suggestions or objections? Judge 
Schaeffer-Bullock addresses some contradictions in the rule in subsection (b)(1). 

William Carlson moves to adopt Rule 7 with the addition of “constitution and statutory” 
language in Rule 7(c). The motion is seconded. David votes nay for the constitution and 
statutory language. No one else votes nay. The motion carries and the rule will be sent 
to the Supreme Court to approve for public comment.  

iii. Rule 7(A) – Requirements for Misdemeanor B and C.  

Rule 7(A)(a)(6). William Carlson states we can remove the consulate language because 
under the treaty the prosecutor is only required to notify the consulate for felonies.  

Victim Notification Requirements. Doug suggests amendments should include 
“constitution and statutory” language to the notification requirement.  

William Carlson moves to admit Rule 7(A) with the addition of the “constitution and 
statutory” language. The motion is seconded. No objection. The motion carries and the 
rule will be sent to the Supreme Court for public comment.   

(Doug addresses the Webex disconnect and there are no longer enough voting members on the 
platform. Doug suggests that the committee address rules 7.5 and 9 and vote via email.) 

iv. Rule 7.5 – Pretrial Detention Hearings.  

David and William address additional language to deal specifically with Justice Court for 
defendants who do not comply with the conditions of release. William and David explain 
the language would not apply to DVs in justice court. William and David further explain 
the rule is meant to be for the exceptional circumstances when the defendant will not 
appear for court hearings. There is no official draft language for today’s meeting. The 
group discussed the following concerns:  

1. David - Justice courts not able to see a defendant until a couple of days after arrest. 
Defendant could sit for lengthy periods of time.  

2. Judge Schaeffer-Bullock – judges could use this rule for minor traffic offenses/non 
qualifying case or overuse of the rule. Possibility of judicial abuse. Additionally, 
Defendants would not see judge for several days after arrest.  

3. William Carlson askes how do we narrow the language?  

Doug suggests to cut Rule 7.5 (a)(2) and submit 7.5 and 9 for review and adoption via 
email. Doug suggests the group to vote on the remaining matters via email.  

Meeting adjourned. 



 
 
 

Tab 2 



July 29, 2022 
 

Fact sheet on Attorney-Conducted Voir Dire: 

Utah is in the minority 
As of 2007, Utah was one of only 10 states in which judges predominantly conducted 
voir dire.1 

 

 
That number has since decreased at least by one after Massachusetts adopted 
attorney-conducted voir dire in 2015 (see article and rule below). 

 
Length of Attorney-Conducted Voir Dire 
The Center for Jury Studies conducted a study on how much time attorney-conducted 
voir dire adds to a trial. As a reference point, they calculated that the average 12-person 
civil jury trial with equal time between judge and attorney-conducted questioning and 
three peremptoriness takes 114 minutes, or approximately 2 hours to complete.2 

 
Using their data as a guide, the average felony voir dire conducted exclusively by a judge 
takes 70 minutes. The average misdemeanor takes 40 minutes.3 

 
When voir dire is conducted predominantly by attorneys the average times increase by 
70 minutes.4 That would make the average voir dire in Utah 21/3 hours for a felony and 
11/2 hours for misdemeanors. 

 
1 Center for Jury Studies, State of the States Survey of Jury Improvement Efforts, 27, available at 
https://www.ncsc-jurystudies.org/state-of-the-states/state-of-states-survey?SQ_VARIATION_5888=0. 
2 See Id. at 30 showing a table of how different variables increase or decrease the average time for voir 
dire when compared to the reference. 
3 Id. 
4 Id. Using the table, when judges conduct voir dire exclusively, it saves 47 minutes compared to the 
reference, and when attorneys predominantly conduct voir dire, it adds 25 minutes. By comparison, 
when attorneys exclusively conduct voir dire, it adds 105 minutes instead of 25. 



The Benefit of Attorney Conducted Voir Dire 
Repeated studies show that attorney-conducted voir dire elicits much more truthfulness 
about juror biases than judge-conducted voir dire.5 

 
Jurors are twice as honest when attorneys ask them questions than when judges ask the 
identical questions.6 

 
Juror dishonesty with judges is tied to two primary explanations: jurors are 
significantly more likely to face the pressure of “evaluation anxiety” when asked 
questions by judges rather than attorneys. Jurors are also more likely to experience an 
“expectancy effect” of believing that the judge is implicitly encouraging jurors to lie 
about being impartial because the judge wants the juror to say that they are.7 

 
Attorney-conducted Voir Dire is encouraged in Utah8 but rarely permitted by courts 
outside of a few jurisdictions. 

 
In State v. Williams, the Utah Court of Appeals has given guidance on how Utah courts 
should oversee attorney-conducted voir dire, with details about what should, and 
shouldn’t, be allowed based on how other jurisdictions handle attorney-conducted voir 
dire.9 

 
The proposed rule change adopts guidance by Williams while also looking to other 
jurisdictions as supplemental guidance to construct a comprehensive rule. 
 
There is a proposal to the Rules of Civil Procedure advisory committee seeking nearly 
identical changes to the civil voir dire that has been endorsed by the Utah Association of 
Justice. 

 

5 John Campbell et. al., An Empirical Examination of Civil Voir Dire: Implications for 
Meeting Constitutional Guarantees and Suggested Best Practices, U DENVER LEGAL 
STUDIES RESEARCH PAPER NO. 20-11 (April 24, 2020), available at SSRN: 
https://ssrn.com/abstract=3584582 or http://dx.doi.org/10.2139/ssrn.3584582; Susan E. Jones, Judge-Versus 
Attorney-Conducted Voir Dire An Empirical Investigation 
of Juror Candor, 11 LAW AND HUMAN BEHAVIOR, 131 (1987); Richard Seltzer, et. al. Juror Honesty During the 
Voir Dire, JOURNAL OF CRIMINAL JUSTICE 451, 453 (1991); Roger W. Shuy, How a Judge's Voir Dire can Teach a 
Jury What to Say, 6 DISCOURSE & SOCIETY, 207 (1995). 
6 Susan E. Jones, Judge-Versus Attorney-Conducted Voir Dire An Empirical Investigation 
of Juror Candor, 11 LAW AND HUMAN BEHAVIOR, 131 (1987). 
7 Id. 
8 State v. Williams, 2018 UT App 96, ¶ 37, n. 14 (“In Utah's trial courts, the days of perfunctory — and often 
insufficient — judge-only-conducted juror examination are gone. Indeed, our rules now expressly 
provide for attorney-conducted juror examination, see Utah R. Crim. P. 18(b), and many judges and 
attorneys wisely embrace the conscientious use of a well-drafted questionnaire.”). 
9 State v. Williams, 2018 UT App 96. 

http://dx.doi.org/10.2139/ssrn.3584582


Rule 18. Selection of the jury. 
  
(a) Method of selection. The judge shall determine the method of selecting the jury and notify 
the parties at a pretrial conference or otherwise prior to trial. The following procedures for 
selection are not exclusive. 
  

(a)(1) Strike and replace method. The court shall summon the number of the jurors that 
are to try the cause plus such an additional number as will allow for any alternates, for all 
peremptory challenges permitted, and for all challenges for cause granted. At the 
direction of the judge, the clerk shall call jurors in random order. The judge may hear and 
determine challenges for cause during the course of questioning or at the end thereof. The 
judge may and, at the request of any party, shall hear and determine challenges for cause 
outside the hearing of the jurors. After each challenge for cause sustained, another juror 
shall be called to fill the vacancy, and any such new juror may be challenged for cause. 
When the challenges for cause are completed, the clerk shall provide a list of the jurors 
remaining, and each side, beginning with the prosecution, shall indicate thereon its 
peremptory challenge to one juror at a time in regular turn, as the court may direct, until 
all peremptory challenges are exhausted or waived. The clerk shall then call the 
remaining jurors, or so many of them as shall be necessary to constitute the jury, 
including any alternate jurors, and the persons whose names are so called shall constitute 
the jury. If alternate jurors have been selected, the last jurors called shall be the alternates, 
unless otherwise ordered by the court prior to voir dire. 

  
(a)(2) Struck method. The court shall summon the number of jurors that are to try the 
cause plus such an additional number as will allow for any alternates, for all peremptory 
challenges permitted and for all challenges for cause granted. At the direction of the 
judge, the clerk shall call jurors in random order. The judge may hear and determine 
challenges for cause during the course of questioning or at the end thereof. The judge 
may and, at the request of any party, shall hear and determine challenges for cause 
outside the hearing of the jurors. When the challenges for cause are completed, the clerk 
shall provide a list of the jurors remaining, and each side, beginning with the prosecution, 
shall indicate thereon its peremptory challenge to one juror at a time in regular turn until 
all peremptory challenges are exhausted or waived. The clerk shall then call the 
remaining jurors, or so many of them as shall be necessary to constitute the jury, 
including any alternate jurors, and the persons whose names are so called shall constitute 
the jury. If alternate jurors have been selected, the last jurors called shall be the alternates, 
unless otherwise ordered by the court prior to voir dire. 

  
(a)(3) In courts using lists of prospective jurors generated in random order by computer, 
the clerk may call the jurors in that random order. 

  
(b) Examination of prospective jurors. The court may permit counsel or the defendant to 
conduct the examination of the prospective jurors or may itself conduct the examination. In the 
latter event, the court may permit counsel or the defendant to supplement the examination by 
such further inquiry as it deems proper, or may itself submit to the prospective jurors additional 
questions requested by counsel or the defendant. Prior to examining the jurors, the court may 



make a preliminary statement of the case. The court may permit the parties or their attorneys to 
make a preliminary statement of the case, and notify the parties in advance of trial. 
 
(b) Examination of prospective jurors. Upon a party’s request the court must allow attorney-
conducted jury selection before the panel of prospective jurors or through a series of panels if the 
court divides the jurors into smaller groups for questioning. If defense does not make the request, 
the court may conduct the examination itself. If the court conducts the examination and counsel 
or the defendant requests additional questions submitted to the jury, the court must submit the 
questions if they are submitted for a proper purpose. 
 
(c) Procedures for attorney-conducted jury selection. 
 

(c)(1) The court may impose reasonable restrictions on attorney-conducted jury selection 
including a reasonable time limit allotted to each side. In determining a reasonable time limit the 
court should consider the complexity of the issues in the case, the length of the overall trial, the 
seriousness of the offense, and any stipulation of the parties. The Court may not make the time 
restriction so narrow that it precludes either party from asking relevant and proper questions to 
prospective jurors. 
 
 (c)(2) A party may give a preliminary statement of the case before asking questions. The 
statement should orient the panel to questions that will be asked without commenting on the facts 
presented. The statement may not be used as a tool to persuade members of the panel to adopt a 
position, develop a predisposition to the evidence, or bolster an anticipated witness’s credibility. 
The party may make additional statements during the time allotted for questioning as needed to 
orient the panel to new topics. 
 

(c)(3) With prior leave of the Court, the party may ask questions about the law, such as 
an anticipated defense, if needed to inquire into any bias on following the law.  
 
 (c)(3) Questions should be targeted to reveal prospective jurors’ biases or prejudices. The 
court may not prohibit a question simply because the bias or prejudice of concern is not related 
to a for-cause strike or because the question relates to a sensitive topic. Either by objection from 
opposing counsel, or by the court acting sua sponte, the court may prohibit a question that: 
 
  (c)(3)(A) may confuse the person asked;  
 
  (c)(3)(B) is rhetorical or waits for no answer; 
 
  (c)(3)(C) may harass, embarrass, inflame, or ask highly personal information 
about a juror;  

 
(c)(3)(D) makes repetitive inquiries of a juror; 
 
(c)(3)(E) was already asked in a questionnaire except to have the juror explain an 

answer; 
 

Commented [DF1]: State v. Purdy, 491 N.W.2d 402 (N.D. 
1992): 
 
Rule 24(a), N.D.R.Crim.P., provides that “[t]he 
court shall permit the defendant or the defendant's 
attorney and the prosecuting attorney to participate in the 
examination of prospective jurors.” However, the right to 
voir dire is not without limitations. It is properly within a 
trial court's discretion to impose reasonable restrictions on 
the exercise of voir dire, such as placing reasonable time 
limits on the voir dire examination and preventing the 
propounding 
of vexatious or repetitious questions. See, e.g., Hatchett v. 
State, 503 N.E.2d 398, 402 (Ind.1987); People v. Jean, 75 
N.Y.2d 744, 551 N.Y.S.2d 889, 890, 551 N.E.2d 90, 91 (1989); 
Maddux v. State, 825 S.W.2d 511, 514 (Tex.Ct.App.1992). 
Nevertheless, because the purpose of voir dire is to obtain a 
fair and impartial jury [see State v. Gross, 351 N.W.2d 428, 
433 (N.D.1984); Explanatory Note to Rule 24, N.D.R.Crim.P.], 
placing arbitrary and unreasonable time limits on voir dire 
can result in reversible error. See, e.g., State v. Petersen, 
368 N.W.2d 320, 322 (Minn.Ct.App.1985); State v. Evans, 
352 N.W.2d 824, 826 (Minn.Ct.App.1984). We agree with 
those jurisdictions which hold that to establish prejudicial 
reversible error from time restrictions on voir dire, the 
defendant must show that he was precluded by the time 
restriction from asking relevant and 
proper questions to prospective jurors. 

Commented [DF2]: Mass. Rule 6(4)(e) 
 
"i. If the parties have obtained approval to ask voir dire 
questions about the law, the trial 
judge shall take appropriate measures to ensure that the 
jury is accurately and effectively instructed on the law. Such 
measures may include, but are not limited to: a brief 
precharge; requiring the questioner to use the words  ... [1]
Commented [DF3]: Michael J. Ahlen, Voir Dire: What Can 
I Ask and What Can I Say?, 72 N.D.L.Rev. 631. 
 
"Some judges allow attorneys to discuss the law of the case 
in voir dire, particularly in criminal cases in which the entire 
defense rests upon burden of proof or presumption of 
innocence. Nationally, there is a trend toward restricting ... [2]
Commented [DF4]: State v. Ball, 685 P.2d 1055, 1059 
(Utah 1984). 
 
"[T]he peremptory challenge performs a valuable function 
in our jury system. . .". The peremptory challenge is meant 
to give parties opportunity to strike jurors “on a broad 
spectrum of evidence suggestive of juror partiality.” Id. But ... [3]
Commented [DF5]: State v. Williams, 2018 UT App 96, ¶ 
27 

Commented [DF6]: Michael J. Ahlen, Voir Dire: What Can 
I Ask and What Can I Say?, 72 N.D.L.Rev. 631 

Commented [DF7]: Wyo R. Crim P. 24 



(c)(3)(F) has no apparent link to uncovering a potential bias; 
 

  (c)(3)(G) seeks to influence how a juror may decide the case by doing any of the 
following: 

(c)(3)(G)(i) raises a hypothetical that closely approximates the facts of the 
case; 
 

(c)(3)(G)(ii) invites the juror to predict how he or she may ultimately 
decide the case;  
 

(c)(3)(G)(iii) asks the juror to judge the weight to be given to an operative 
fact; or 
 

(c)(3)(G)(iv) seeks to have a juror commit to, pledge, or otherwise 
maintain a particular position in advance of the actual presentation of the evidence 
unless that position is to follow the judge's instructions or to be fair and impartial 
during the trial. 

 
(c)(4) A question about how a particular piece of evidence may affect a juror’s 

predisposition to one side is not equivalent to asking the juror to indicate how much weight that 
evidence would have in deciding the outcome of the case.  

  
 (c)(5) If a party asks a question that requests highly personal information from a juror, 
may embarrass a juror, or may cause a bias or prejudice to form in the minds of other jurors, the 
court may instruct that the juror be questioned outside the presence of the panel. The court may 
require that the juror answer the question if the question is highly relevant to the issue of bias. 
The court should not impose time restrictions on questions to individuals outside the presence of 
the jury. The defendant’s presence is not required if the answer may relate to information that the 
juror does not wish the defendant to hear. 
 
 (c)(6) The prosecution goes first in attorney-conducted voir dire. 
 

(c)(7) The court may sanction a party for violating this subsection by prohibiting the 
question, admonishing the party, giving a curative instruction, declaring a mistrial, or any other 
sanction as appropriate or required under the circumstances. 
 
(d) Procedures for use of a supplemental jury questionnaire 
 

(d)(1) Upon timely request, the court may permit a party to submit a questionnaire to aid 
in the discovery of bias or prejudices. The court may set reasonable limits on the length of the 
questionnaire or number of questions in considering the complexity of the issues in the case, the 
length of the overall trial, the seriousness of the offense, and any stipulation of the parties. 

 
(d)(2) Before issuing the questionnaire the court may strike any question that follows one 

of the prohibited questions described in subsection (c). The court should not modify, or require 
that a party modify, a question unless doing so is necessary to avoid asking a prohibited question. 

Commented [DF8]: State v. Saunders, 1999 UT 59, ¶ 43 
 
"As a general rule, trial judges have some discretion in 
limiting voir dire inquiry. See, e.g., Worthen, 765 P.2d at 
845. That discretion is most broad when it is exercised with 
respect to questions that have no apparent link to any 
potential bias. However, the trial judge's discretion narrows 
to the extent that questions do have some possible link to 
possible bias, and when proposed voir dire questions go 
directly to the existence of an actual bias, that discretion 
disappears." 

Commented [DF9]: State v. Janis, 880 NW 2d 76, 82‐83 
(SD 2016) ‐this case is cited with approval in State v. 
Williams. 
 
"Prospective jurors may not be questioned about 
hypothetical facts to be proved at trial, but may be 
questioned about their mental attitudes regarding certain 
types of evidence. " 

Commented [DF10]: Haarhuis v. Cheek, 805 SE 2d 720, 
726 (NC App 2017) ‐ this case is reference with approval in 
State v. Williams 

Commented [DF11]: Hyundai Motor Co. v. Vasquez,189 
S.W.3d 743, 753 (2006) ‐ this case is referenced with 
approval in State v. Williams 

Commented [DF12]: State v. Broyhill, 803 S.E.2d 832, 841 
(N.C. App 2017) ‐ this case is cited with approval in State v. 
Williams. 
 
See also John T. Bibb, Voir Dire: What Constitutes an 
Impermissible Attempt to Commit A Prospective Juror to A 
Particular Result, 48 Baylor L. Rev. 857, 874 (1996) 
 
"Texas lawyers will exceed the scope of permissible voir dire 
examination by asking questions that tend to elicit a pledge 
from a prospective juror as to how much weight the juror 
will give to such evidence in the determination of the final 
verdict. Texas courts generally prohibit any voir dire 
questions which ask prospective jurors to indicate their 
views on certain facts, and thereby commit themselves to 
certain views or conclusions.84 The rule denying committal 
inquiries on the weight of evidence supports the underlying 
policy of voir dire: to obtain a fair trial from an unbiased jury 
by preventing jurors from determining critical issues based 
on a previous commitment as to the weight of particular 
evidence." 

Commented [DF13]:  
Commented [DF14]:  

Commented [DF15]: Barrett v. Peterson, 868 P.2d 96 
(Utah Ct. App. 1993) (assigning error when a court changed 
the wording of proposed questions when the changes to 
wording changed the bias that the litigant 
intended to uncover). 



The court may not strike a question simply because that question serves only the function of a 
peremptory challenge. 
 

(d)(3) The Court must allow the parties a reasonable opportunity to review the answers to 
the questionnaires in advance of making questions to the panel. 
 

(ce) Challenges to panel or individuals. A challenge may be made to the panel or to an 
individual juror. 
  
(ce)(1) The panel is a list of jurors called to serve at a particular court or for the trial of a 
particular action. A challenge to the panel is an objection made to all jurors summoned and may 
be taken by either party. 
  
(ce)(1)(i) A challenge to the panel can be founded only on a material departure from the 
procedure prescribed with respect to the selection, drawing, summoning and return of the panel. 
  
(ce)(1)(ii) The challenge to the panel shall be taken before the jury is sworn and shall be in 
writing or made upon the record. It shall specifically set forth the facts constituting the grounds 
of the challenge. 
  
(ce)(1)(iii) If a challenge to the panel is opposed by the adverse party, a hearing may be had to 
try any question of fact upon which the challenge is based. The jurors challenged, and any other 
persons, may be called as witnesses at the hearing thereon. 
  
(ce)(1)(iv) The court shall decide the challenge. If the challenge to the panel is allowed, the court 
shall discharge the jury so far as the trial in question is concerned. If a challenge is denied, the 
court shall direct the selection of jurors to proceed. 
  
(ce)(2) A challenge to an individual juror may be either peremptory or for cause. A challenge to 
an individual juror may be made only before the jury is sworn to try the action, except the court 
may, for good cause, permit it to be made after the juror is sworn but before any of the evidence 
is presented. In challenges for cause the rules relating to challenges to a panel and hearings 
thereon shall apply. All challenges for cause shall be taken first by the prosecution and then by 
the defense alternately. Challenges for cause shall be completed before peremptory challenges 
are taken. 
  
(df) Peremptory challenges. A peremptory challenge is an objection to a juror for which no 
reason need be given. In capital cases, each side is entitled to 10 peremptory challenges. In other 
felony cases each side is entitled to four peremptory challenges. In misdemeanor cases, each side 
is entitled to three peremptory challenges. If there is more than one defendant the court may 
allow the defendants additional peremptory challenges and permit them to be exercised 
separately or jointly. 
  
(eg) Challenges for cause. A challenge for cause is an objection to a particular juror and shall be 
heard and determined by the court. The juror challenged and any other person may be examined 
as a witness on the hearing of such challenge. A challenge for cause may be taken on one or 



more of the following grounds. On its own motion the court may remove a juror upon the same 
grounds. 
  
(eg)(1) Want of any of the qualifications prescribed by law. 
  
(eg)(2) Any mental or physical infirmity which renders one incapable of performing the duties of 
a juror. 
  
(eg)(3) Consanguinity or affinity within the fourth degree to the person alleged to be injured by 
the offense charged, or on whose complaint the prosecution was instituted. 
  
(eg)(4) The existence of any social, legal, business, fiduciary or other relationship between the 
prospective juror and any party, witness or person alleged to have been victimized or injured by 
the defendant, which relationship when viewed objectively, would suggest to reasonable minds 
that the prospective juror would be unable or unwilling to return a verdict which would be free of 
favoritism. A prospective juror shall not be disqualified solely because the juror is indebted to or 
employed by the state or a political subdivision thereof. 
  
(eg)(5) Having been or being the party adverse to the defendant in a civil action, or having 
complained against or having been accused by the defendant in a criminal prosecution. 
  
(eg)(6) Having served on the grand jury which found the indictment. 
  
(eg)(7) Having served on a trial jury which has tried another person for the particular offense 
charged. 
  
(eg)(8) Having been one of a jury formally sworn to try the same charge, and whose verdict was 
set aside, or which was discharged without a verdict after the case was submitted to it. 
  
(eg)(9) Having served as a juror in a civil action brought against the defendant for the act 
charged as an offense. 
  
(eg)(10) If the offense charged is punishable with death, the juror's views on capital punishment 
would prevent or substantially impair the performance of the juror's duties as a juror in 
accordance with the instructions of the court and the juror's oath in subsection (h). 
  
(eg)(11) Because the juror is or, within one year preceding, has been engaged or interested in 
carrying on any business, calling or employment, the carrying on of which is a violation of law, 
where defendant is charged with a like offense. 
  
(eg)(12) Because the juror has been a witness, either for or against the defendant on the 
preliminary examination or before the grand jury. 
  
(eg)(13) Having formed or expressed an unqualified opinion or belief as to whether the 
defendant is guilty or not guilty of the offense charged. 
  



(eg)(14) Conduct, responses, state of mind or other circumstances that reasonably lead the court 
to conclude the juror is not likely to act impartially. No person may serve as a juror, if 
challenged, unless the judge is convinced the juror can and will act impartially and fairly. 
  
(h) Rehabilitation prohibited. When a juror admits to a bias, further enquiry may be made to 
allow the juror to elaborate or clarify the answer without an attempt to commit the juror to 
impartiality.  
 
(fi) Alternate jurors. The court may impanel alternate jurors to replace any jurors who are 
unable to perform or who are disqualified from performing their duties. Alternate jurors must 
have the same qualifications and be selected and sworn in the same manner as any other juror. If 
one or two alternate jurors are called, the prosecution and defense shall each have one additional 
peremptory challenge. If three or four alternate jurors are called, each side shall have two 
additional peremptory challenges. Alternate jurors replace jurors in the same sequence in which 
the alternates were selected. An alternate juror who replaces a juror has the same authority as the 
other jurors. The court may retain alternate jurors after the jury retires to deliberate. The court 
must ensure that a retained alternate does not discuss the case with anyone until that alternate 
replaces a juror or is discharged. If an alternate replaces a juror after deliberations have begun, 
the court must instruct the jury to begin its deliberations anew. 
  
(gj) Juror oath. When the jury is selected an oath shall be administered to the jurors, in 
substance, that they and each of them will well and truly try the matter in issue between the 
parties, and render a true verdict according to the evidence and the instructions of the court. 
 

Commented [DF16]: Current advisory committee notes: 
 
"Although thorough questioning of a juror to determine the 
existence, nature and extent of a bias is appropriate, it is 
not the judge's duty to extract the "right" answer from or to 
"rehabilitate" a juror." 
 
However, see State v. Fletcher, 2015 UT App 167, ¶ 23 
 
"When an inference of bias is raised, the inference is 
generally not rebutted simply by a subsequent general 
statement by the juror that he or she can be fair and 
impartial," but instead, "[t]he level of investigation 
necessary once voir dire reveals potential juror bias will vary 
from case to case and is necessarily dependent on the 
juror's responses to the questions asked." State v. Woolley, 
810 P.2d 440, 445 (Utah Ct. App. 1991), overruled on other 
grounds as recognized by Robertson, 2005 UT App 419, 122 
P.3d 895. 
 
Also see discussion in State v. Jonas, 904 N.W.2d 566 (Iowa 
2017). 
 
"As noted in People v. Merrow, answers to the trial judge's 
generalized and leading questions "may suggest overt 
acquiescence in the trial court's efforts to elicit a 
commitment to neutrality" but are unreliable." 
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Mass. Rule 6(4)(e) 
 
"i. If the parties have obtained approval to ask voir dire questions about the law, the trial 
judge shall take appropriate measures to ensure that the jury is accurately and effectively instructed on the law. 
Such measures may include, but are not limited to: a brief precharge; requiring the questioner to use the words 
specifically approved by the judge; stating the law in a written supplemental questionnaire; or contemporaneous 
instructions 
by the trial judge at the time the question is asked. 
 
ii. If a juror asks counsel a question to clarify an aspect of the law, counsel shall request 
that the trial judge answer the question; the trial judge may interrupt if counsel attempts to 
respond to a juror question by instructing on such a point of law." 
 

Page 2: [2] Commented [DF3]   David Ferguson   7/19/2022 5:15:00 PM 
Michael J. Ahlen, Voir Dire: What Can I Ask and What Can I Say?, 72 N.D.L.Rev. 631. 
 
"Some judges allow attorneys to discuss the law of the case in voir dire, particularly in criminal cases in which the 
entire defense rests upon burden of proof or presumption of innocence. Nationally, there is a trend toward 
restricting attorneys' discussion of law. . . A growing number of North Dakota courts have avoided or minimized 
the problem of attorneys seeking to discuss the law of a case by instructing the jury as to key provisions of law 
before voir dire." 
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State v. Ball, 685 P.2d 1055, 1059 (Utah 1984). 
 
"[T]he peremptory challenge performs a valuable function in our jury system. . .". The peremptory challenge is 
meant to give parties opportunity to strike jurors “on a broad spectrum of evidence suggestive of juror partiality.” 
Id. But “[i]ts efficacy is necessarily vitiated when a party is not permitted to gather enough information from 
prospective jurors in order to exercise his right intelligently.” Id. at 1059–60. The Utah Supreme Court has 
instructed trial courts to permit attorneys to ask questions crafted to the purpose of exercising peremptory strikes 
when they are “reasonably calculated to discover any latent biases,” particularly those biases that do not rise to 
for‐cause strikes. Id. at 1059." 
 

 

























When practicable, excuses of jurors shall be presented under oath to the presiding justice in the 
session to which such jurors are summoned, or, where jurors are held in a central pool, to the 
justice in charge thereof.  

If it is necessary to present such excuses before the return day of the venire, they shall be 
submitted to the justice assigned to sit in said session, if available, or, where jurors are held in a 
central pool, to the justice in charge thereof, or to the chief justice; and, if unavailable, by jurors 
in Suffolk to the justice presiding in the first session without jury; and by jurors in other counties 
to a justice holding court or resident in such county or an adjoining county. If any juror is 
excused in any place other than in open court, the justice excusing him shall forthwith notify the 
clerk of his action and the ground thereof.  The word jurors in this rule shall include grand 
jurors.  

Rule 6. Jury Selection   

(Applicable to all cases) 
1. Subject to applicable statutes, rules, and controlling authority, the trial judge in each case has
discretion to determine a procedure for examining and selecting jurors designed to maintain
juror privacy and dignity, identify explicit and implicit bias, and foster efficiency in the session
and among sessions using the same jury pool. This rule provides a standard procedure for each
civil and criminal case unless otherwise ordered by the trial judge, while permitting attorneys
and self-represented parties a fair opportunity to participate in voir dire so as to identify bias.

2. Conference With the Trial Judge

a. In civil cases, unless otherwise ordered, the court shall schedule a final trial conference in
accordance with Standing Order 1-88, as may be amended from time to time. In criminal
cases, unless otherwise ordered, a final pretrial conference shall be scheduled in
accordance with Standing Order 2-86. These conferences with the trial judge shortly before
trial serve as the primary opportunity to discuss empanelment, including without limitation:
the statement of the case to be read to the venire; the extent of any pre-charge on significant
legal principles; the method and content of the judge’s intended voir dire of jurors; the
method and content of any attorney or party participation in voir dire; judicial approval or
disapproval of proposed questions or subject matters; any time limits on attorney or party
voir dire; the number of jurors to be seated; any agreement to allow deliberation by fewer
jurors if seated jurors are dismissed post-empanelment; the content and method of
employing any supplemental juror questionnaire; the number of peremptories; and the order
and timing of the parties’ assertions of challenges for cause and peremptory challenges.

b. If the court has not scheduled a final trial conference in a civil case or a final pre-trial
conference in a criminal case, any party planning to submit a request, proposal, or motion
regarding jury selection should request such a conference or submit a motion requesting voir
dire procedures in time for a pretrial ruling by the trial judge. All parties shall avoid proposing
jury selection procedures (including attorney/party voir dire) for the first time on the day of
trial.

3. Voir Dire by Attorneys and Parties

Excerpt from the 2015 Massachusetts rule creating a 
right to attorney-conducted voir dire

david
Highlight

david
Highlight



a. On or before the final trial conference in a civil case or final pre-trial conference in a
criminal case, or 5 business days before trial if no such conference is scheduled, the parties
shall submit in writing any requests for attorney/party voir dire; motions in limine concerning
the method of jury selection; proposed subject matters or questions for inquiry by the parties
or trial judge; any proposed supplemental questionnaire; any proposed preliminary legal
instructions to the venire or juror panels; the location within the courtroom where jurors and
parties will stand or sit during voir dire; and any other matter setting forth the party’s position
regarding empanelment.

b. The trial judge shall allow attorney or party voir dire if properly requested at or before the
time set forth in paragraph 3(a), above. The trial judge may deem any subsequent request
for attorney or party voir dire untimely, but may in the judge’s discretion allow the request in
the absence of prejudice to any other party or significant impact on trial efficiency or on other
sessions using the same jury pool.

c. When attorney or party voir dire is allowed, the trial judge shall, at a minimum, allow the
attorneys or parties to ask reasonable follow-up questions seeking elaboration or explanation
concerning juror responses to the judge’s questions, or concerning any written questionnaire.
After considering the goals set forth in paragraph 1 above, the trial judge should generally
approve a reasonable number of questions that (i) seek factual information about the
prospective juror's background and experience pertinent to the issues expected to arise in
the case; (ii) may reveal preconceptions or biases relating to the identity of the parties or the
nature of the claims or issues expected to arise in the case; (iii) inquire into the prospective
jurors' willingness and ability to accept and apply pertinent legal principles as instructed; and
(iv) are meant to elicit information on subjects that controlling authority has identified as
preferred subjects of inquiry, even if not absolutely required.

d. At the final trial conference in a civil case, or final pre-trial conference in a criminal case (or
in a written submission in lieu of such conference), any attorney or party wishing to inquire
into any of the following disfavored subjects must explain how the inquiry is relevant to the
issues, may affect the juror’s impartiality, or may assist the proper exercise of peremptory
challenges:

i. The juror’s political views, voting patterns or party preferences;

ii. The juror’s religious beliefs or affiliation.

e. Counsel and Parties May Not Ask:

i. Questions framed in terms of how the juror would decide this case (prejudgment),
including hypotheticals that are close/specific to the facts of this case (any hypotheticals
that may trigger this rule must be presented to the judge before trial).

ii. Questions that seek to commit juror(s) to a result, including, without limitation,
questions about what evidence would cause the juror(s) to find for the attorney’s client or
the party.

iii. Questions having no substantial purpose other than to argue an attorney’s or party’s
case or indoctrinate any juror(s).

ye. Counsel and Parties May Not Ask:



iv. Questions about the outcome in prior cases where the person has served as a juror, 
including the prior vote(s) of the juror or the verdict of the entire jury.  

v. Questions in the presence of other jurors that specifically reference what is written on a 
particular juror’s confidential juror questionnaire.  

f. The trial judge may impose reasonable restrictions on the subject matter, time, or method 
of attorney or party voir dire and shall so inform the attorneys or parties before empanelment 
begins.  

g. In approving or disapproving voir dire questions and procedures, the trial judge, on 
request, should consider whether questions or methods proposed by the attorneys or parties 
may assist in identifying explicit or implicit bias.  

h. If employing panel voir dire, the trial judge shall determine the procedure and may elect to 
follow the method set forth in Addendum A or adopt variations thereof. The trial judge may 
also elect to use some of the methods set forth in Addendum A even if not employing panel 
voir dire. Nothing in Appendix A restricts the trial judge from selecting an alternative method 
of voir dire, including but not limited to:  

i. Filling empty seats as they arise due to challenges for cause or the exercise of 
peremptories. The trial judge may do this by clearing additional prospective jurors or filling 
in from additional already cleared jurors;  

ii. The “Walker method”: Through panel voir dire or otherwise, the trial judge may clear as 
indifferent a number of prospective jurors that equals or exceeds the total number of 
jurors needed, plus alternates, plus the total number of peremptory challenges held by the 
parties. See Commonwealth v. Walker, 379 Mass. 297, 299 n.1 (1979). But see 
Commonwealth v. Johnson, 417 Mass. 498, 507–508 (1994).  

4. Empanelment  

a. The trial judge shall ask all voir dire questions specifically required by statute, court rule, or 
controlling authority, but retains discretion as to when and how to do so. The trial judge may 
allow individual voir dire, panel voir dire, or any combination.  

b. Questioning shall occur through individual voir dire if (i) required by statute, rule, or 
controlling authority; (ii) inquiry concerns private or potentially embarrassing information; or 
(iii) questioning would specifically reference what is written on a particular juror’s confidential 
juror questionnaire.  

c. The trial judge should consider some individual voir dire in all cases to (i) determine 
whether any juror has an impediment concerning hearing, language or visual ability, mental 
health, or comprehension and to determine whether a reasonable accommodation would 
enable the juror to serve; (ii) address any private or embarrassing information not disclosed 
in public portions of the voir dire; or (iii) identify any other impediment to jury service that the 
trial judge and parties might not observe without personal contact with the juror.  

d. Attorneys and parties shall limit their questioning of any juror(s) to such subject matters 
and methods as previously approved by the trial judge and shall avoid questions set forth in 
paragraph 3(e) above, even as follow-up, without court approval.  



e. Questions about the Law  

i. If the parties have obtained approval to ask voir dire questions about the law, the trial 
judge shall take appropriate measures to ensure that the jury is accurately and effectively 
instructed on the law. Such measures may include, but are not limited to: a brief pre-
charge; requiring the questioner to use the words specifically approved by the judge; 
stating the law in a written supplemental questionnaire; or contemporaneous instructions 
by the trial judge at the time the question is asked.  

ii. If a juror asks counsel a question to clarify an aspect of the law, counsel shall request 
that the trial judge answer the question; the trial judge may interrupt if counsel attempts to 
respond to a juror question by instructing on such a point of law.  

f. Any party may object to a question posed by another party by stating “objection,” without 
elaboration or argument. The trial judge may rule on the objection in, or outside of, the juror’s 
presence. The trial judge may, on the judge’s own motion, strike or rephrase a party’s 
question and may interrupt or supplement a party’s questioning to provide the juror(s) with an 
explanation of the law or the jury trial process, or to ask any additional questions that the trial 
judge believes will assist the trial judge in determining the juror’s impartiality.  

g. Counsel and the parties must ensure an accurate record of attorney or party voir dire. In 
an electronically recorded courtroom, counsel must stand near a microphone at all times. 
During panel voir dire in any courtroom, counsel must also call out the juror seat number (or 
juror number) of any individual juror who is questioned individually or who responds audibly. 
Failure to do so may constitute a waiver of any claim of error arising from any inaudible or 
unattributable portions of the record.  

h. Challenges for Cause  

i. The court will consider all its observations, including the juror's responses, to determine 
whether or not the juror will be fair, focus on the facts of the case and follow the law 
despite a particular viewpoint or experience.  

ii. Whether at side bar or during panel inquiry, a juror’s “yes” or “no” answer to a question 
about a viewpoint or experience may not, by itself, support a challenge for cause. If 
intending to challenge a juror for cause as a result of attorney or party voir dire, the 
questioner ordinarily should lay an adequate foundation showing that, in light of the 
information or viewpoint expressed, the juror may not be fair and impartial and decide the 
case solely on the facts and law presented at trial. The court may inquire further or may 
decide without further questioning, if the judge believes that the existing record is 
sufficient to resolve the challenge for cause.  

i. Peremptory Challenges  

i. After the trial judge finds that each juror stands indifferent, the parties shall exercise 
their peremptory challenges. The trial judge may require exercise of peremptory 
challenges after completion of side bar inquiry of an individual juror, after filling the jury 
box with jurors found to stand indifferent, or at some other time after the trial judge’s 
finding of indifference.  
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Rule 14. Subpoenas
Rule printed on July 14, 2022 at 12:06 pm. Go to https://www.utcourts.gov/rules for current rules.
Effective: 1/1/2020

(a) Subpoenas requiring the attendance of a witness or interpreter and production or
inspection of records, papers, or other objects.

(a)(1) A subpoena to require the attendance of a witness or interpreter before a court,
magistrate or grand jury in connection with a criminal investigation or prosecution may be
issued by the magistrate with whom an information is filed, the prosecuting attorney on his
or her own initiative or upon the direction of the grand jury, or the court in which an
information or indictment is to be tried. The clerk of the court in which a case is pending
must issue in blank to the defendant, without charge, as many signed subpoenas as the
defendant may require. An attorney admitted to practice in the court in which the action is
pending may also issue and sign a subpoena as an officer of the court.

(a)(2) A subpoena may command the person to whom it is directed to appear and testify or
to produce in court or to allow inspection of records, papers or other objects, other than
those records pertaining to a victim covered by Subsection (b). The court may quash or
modify the subpoena if compliance would be unreasonable.

(a)(3) A subpoena may be served by any person over the age of 18 years who is not a
party. Service must be made by delivering a copy of the subpoena to the witness or
interpreter personally and notifying the witness or interpreter of the contents. A peace officer
must serve any subpoena delivered for service in the peace officer's county.

(a)(4) Written return of service of a subpoena must be made promptly to the court and to the
person requesting that the subpoena be served, stating the time and place of service and by
whom service was made.

(a)(5) A subpoena may compel the attendance of a witness from anywhere in the state.

(a)(6) When a person required as a witness is in custody within the state, the court may
order the officer having custody of the witness to bring the witness before the court.

(a)(7) Failure to obey a subpoena without reasonable excuse may be deemed a contempt of
the court responsible for its issuance.

(a)(8) If a party has reason to believe a material witness is about to leave the state, will be
too ill or infirm to attend a trial or hearing, or will not appear and testify pursuant to a
subpoena, the party may, upon notice to the other, apply to the court for an order that the
witness be examined conditionally by deposition. The party must file an affidavit providing

https://www.utcourts.gov/rules
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facts to support the party’s request. Attendance of the witness at the deposition may be
compelled by subpoena. The defendant shall be present at the deposition and the court will
make whatever order is necessary to effect such attendance.A deposition may be used as
substantive evidence at the trial or hearing to the extent it would otherwise be admissible
under the Rules of Evidence if the witness is too ill or infirm to attend, the party offering the
deposition has been unable to obtain the attendance of the witness by subpoena, or the
witness refuses to testify despite a court order to do so.

(b) Subpoenas for the production of records of victim.

(b)(1) No subpoena or court order compelling the production of medical, mental health,
school, or other privileged records pertaining to a victim shall be issued by or at the request
of any party unless the court finds after a hearing, upon notice as provided below, that the
records are material and the party is entitled to production of the records sought under
applicable rules of privilege, and state and federal law.

(b)(2) The request for the subpoena or court order shall identify the records sought with
particularity and be reasonably limited as to subject matter.

(b)(3) The request for the subpoena or court order shall be filed with the court as soon as
practicable, but no later than 28 days before trial, or by such other time as permitted by the
court. The request and notice of any hearing shall be served on counsel for the victim or
victim's representative and on the opposing party. Service on an unrepresented victim must
be facilitated through the prosecutor. The prosecutor must make reasonable efforts to
provide a copy of the request for the subpoena to the victim or victim’s representative within
14 days of receiving it.

(b)(4) If the court makes the required findings under subsection (b)(1), it must issue a
subpoena or order requiring the production of the records to the court. The court will then
conduct an in camera review of the records and disclose to the defense and prosecution
only those portions that the requesting party has demonstrated a right to inspect.

(b)(5) Any party issuing a subpoena for non-privileged records, papers or other objects
pertaining to a victim must serve a copy of the subpoena upon the victim or victim’s
representative. Service on an unrepresented victim must be facilitated through the
prosecutor. The prosecutor must make reasonable efforts to provide a copy of the subpoena
to the victim within 14 days of receiving it. The subpoena may not require compliance in less
than 14 days after service on the prosecutor or victim’s representative.

(b)(6) The court may, in its discretion or upon motion of either party or the victim or the
victim's representative, issue any reasonable order to protect the privacy of the victim or to
limit dissemination of disclosed records.

(b)(7) For purposes of this rule, "victim" and "victim's representative" are used as defined in
Utah Code § 77‑38‑2.

(b)(8) Nothing in this rule alters or supersedes other rules, privileges, statutes or caselaw
pertaining to the release or admissibility of an individual’s medical, psychological, school or
other records.
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 Return to Top
 

(c) Applicability of Rule 45, Utah Rules of Civil Procedure. The provisions of Rule 45,
Utah Rules of Civil Procedure, will govern the content, issuance, objections to, and service
of subpoenas to the extent those provisions are consistent with the Utah Rules of Criminal
Procedure.
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