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Supreme Court’s Advisory Committee on the
Rules of Criminal Procedure

Administrative Office of the Courts
450 South State Street
Salt Lake City, Utah 84114

*The meeting is scheduled
in the Council room

March 21, 2017
12:00 p.m. - 2:00 p.m.

Agenda

. Welcome and approval of minutes Patrick Corum

. Logue subcommittee update - Jeff Gray
. Special circumstances subcommittee - Blake Hills
update

. Continued discussion of rules 7-9 - Judge Brendan
McCullagh

. Rule 24(d) proposal - Patrick Corum

. Rule 36 - Patrick Corum

. Post-judgment sanctions rule - Judge Brendan
McCullagh

. Other business
Rule 14 subpoenas, Peremptory challenges
Rules reorganization

. Adjourn





Draft

MINUTES
Supreme Court's Advisory Committee
on the Rules of Criminal Procedure

Administrative Office of the Courts
450 South State Street
Salt Lake City, Utah 84114

January 17, 2017

ATTENDEES EXCUSED
Patrick Corum - Chair
Professor Jensie Anderson
Jeffrey Gray

Blake Hills

Judge Elizabeth Hruby-Mills
Craig Johnson

Maureen Magagna

Judge Brendan McCullagh
Ryan Stack

Cara Tangaro

Douglas Thompson

Judge Vernice Trease

STAFF
Brent Johnson

. WELCOME/APPROVAL OF MINUTES

Patrick Corum welcomed the committee members to the meeting. Mr. Corum next
discussed the September 20, 2016 minutes.

Cara Tangaro moved to approve the minutes with no corrections. Judge Brendan
McCullagh seconded the motion. The motion carried unanimously.

1. RULES 4, 4A, 4B, 6, and 29 PUBLISHED FOR PUBLIC COMMENT

Mr. Corum next discussed the comments received for rules 4, 4A, 4B, 6 and 29. The
committee discussed each of the comments received and all of the concerns were addressed.
Brent Johnson noted rule 6 was already approved by the Supreme Court subject to the comment
period. Jeffrey Gray said he was concerned with rule 6 where it allows a summons to be sent by
mail to the defendant’s last known address. The committee discussed possibly changing the
wording on failures to appear. Mr. Gray said service by mail doesn’t seem to be an adequate





manner to notify defendants of their cases. Mr. Gray noted the rule is clearly written for
appearance by summons. After brief discussion, the committee made adjustments to rule 6.

Judge McCullagh moved to approve rules 4, 4A, 4B, and 29 to be sent to the Supreme
Court for final approval. Craig Johnson seconded the motion. The motion carried unanimously.
Judge McCullagh will revise rule 6 and distribute it to the committee.

1. LOGUE V. COURT OF APPEALS SUBCOMMITTEE UPDATE

Brent Johnson addressed this subcommittee. Mr. Johnson said the Supreme Court would
like to see this committee provide two members to join the subcommittee. Judge Vernice Trease
proposed one prosecutor and one defense attorney. Professor Jensie Anderson said she would
volunteer as the defense attorney. Jeffrey Gray volunteered as the prosecutor. Mr. Johnson said
someone will contact them to provide details.

IV. PRETRIAL PROCEDURE RULES (RULES 7, 7A, 7B, 7C, 7D, 9, and 9A)

Mr. Corum said the pretrial release committee will be engaged in a pilot pretrial release
assessment program in multiple counties. They are requesting release determinations be made
within 24 hours of arrest. Mr. Corum noted there is already a rule in place for warrantless
arrests. However, there needs to be an amendment to allow for this on arrests pursuant to
warrants. Judge McCullagh explained the rules as they should be to meet the Arnold standards.
Mr. Corum said this study is taking place in the next few months. It will be based on a non-
interview process. There is an OTN created then a score being generated based on data received.
Mr. Corum said rule 7 needs to be addressed by this committee fairly quickly, even by email or
an added meeting. Judge McCullagh noted the study will be in Davis and Utah counties. Judge
Trease asked how this will affect those individuals who are not initially booked. Mr. Corum
explained that the rules will help address that. Judge McCullagh said the problem of fail-to-files
is mostly in Salt Lake County. Judge McCullagh explained the current process and issues the
county is facing. Judge McCullagh noted there will be an Arnold score eventually done in Salt
Lake County. However, for now, it will only be in Davis and Utah counties. Douglas
Thompson asked if the jail will have any authority to make a determination on the Arnold score.
Mr. Corum said they will not have authority. It will remain as a judicial determination.

Mr. Corum asked how this affects Salt Lake County. Judge McCullagh said currently the
jail gives a list of individuals who have been arrested. Judge McCullagh noted there is already
probable cause but the judge needs to determine release conditions. Judge McCullagh said he
would like to see the rule go out for comment but would like to see the effective date of the rule
be the same as when the program begins. Mr. Corum said the courts have stated they will be
able to link the information with the scores. Judge McCullagh said because the system is not in
place yet he did not feel comfortable adding to the rule information consistent with the Arnold
score until the system is in place.

Judge McCullagh explained his rule proposals in comparison to Doug Thompson’s
proposed rule. Mr. Thompson felt like the committee should meet somewhere in the middle
between the 24 hour and 96 hour rule. Mr. Thompson believes the majority of the cases can be





filed within that amount of time. Judge McCullagh explained rule 7 governs when a case has
been filed, where rule 9 addresses processes for persons who have been arrested prior to filing.
There was discussion on how long people have been held. Ms. Tangaro said in Utah County she
has seen people held for seven days. She further said that because there is no case number for
those individuals she is unable to find information on their status.

Judge McCullagh said the rule addresses court procedures, not procedures for
magistrates. Judge McCullagh said when individuals are detained when no information has been
filed then technically there is no court yet. Judge McCullagh said rule 7 will apply to cases
already filed and rule 9 will apply to individuals who have been arrested prior to filing. Judge
McCullagh believes the 24-hour rule should apply to both. He further believes the 24-hour clock
should run concurrently with the four-day clock. Therefore, if an information has not been filed
within four days, the individual should be released. The committee agreed to changes to rule 9.
The committee amended the rule to accommaodate for the current practices in both Salt Lake and
Utah Counties. Maureen Magagna noted Weber County is following the same processes as Utah
County. Ms. Magagna said the numbers are fairly low for failure-to-file cases. Ms. Tangaro
noted Weber County follows the bail schedule.

Mr. Thompson said Utah County created their own rule for 4 days, not counting the day a
person was booked before the first appearance. Judge McCullagh said they are not trying to
prohibit any current practices, but instead, they are seeking to address individuals who have been
in jail for a considerable amount of time. The committee questioned how the jails would know
when an information is filed. Judge McCullagh said the courts send the warrant over to the jail.
Ms. Tangaro suggested the committee research what is happening and what the judges would
like to see happen. Ms. Tangaro said Joanna Landau is researching indigent defense procedures.

Judge McCullagh will revise rule 9 and email it to the committee this week. Mr.
Thompson will assist Judge McCullagh with proposed amendments. Judge McCullagh will not
make changes to 7A, 7B, 7C, or 7D according to discussions. Judge McCullagh said rule 9A
will also remain as is.

V. POST-JUDGMENT SANCTIONS RULE

Judge McCullagh stated he would like to discuss this at a later time, after rules 7 and 9
are complete.

VI.  RULE 24(d)

Mr. Johnson said this rule will be discussed at a later time.
VIl. OTHER BUSINESS/ADJOURN

Mr. Thompson noted he along with other committee members are on a special
circumstance instructions subcommittee for the rules of evidence. Blake Hills said the Supreme

Court gave direction for this subcommittee. The Supreme Court asked them to write rules
related to special circumstances, such as preconceived notions of jurors. Professor Anderson





noted the NED just released a report on this. Craig Johnson said they would review that
information. Professor Anderson said this is being addressed all over the nation. Specifically
Salt Lake City police have adopted the best practices report. Mr. Thompson said Linda Jones is
the person to contact if anyone wants more information on the subcommittee.

With their being no further issues, the meeting adjourned at 1:30 pm. The next meeting will be
held March 21, 2017.





7/16/2016 Utah State Courts Mail - challenging the constitutionality of a law

Brent Johnson <brentj@utcourts.gov>

challenging the constitutionality of a law
1 message

Tim Shea <tims@utcourts.gov> Thu, Jun 2, 2016 at 3:11 PM
To: Patrick Corum <pcorum@slida.com>, Carol Verdoia <cverdoia@utah.gov>
Cc: Brent Johnson <brentj@utcourts.gov>, Katie Gregory <katieg@utcourts.gov>

Carol and Patrick,

The appellate rules committee has just approved for comment a draft rule that
would require all parties to serve their briefs on the AG when any party challenges
the constitutionality of a statute. There will be a parallel provision for serving the
county or municipal attorney when challenging the constitutionality of a local

ordinance. The procedures are different, but the concepts are the same as those in
URCP 24(d).

During the committee’s discussions, several people raised the circumstance in
which a criminal or juvenile case was delayed or parties suffered adverse
consequences because a party had not followed URCP 24(d). Since there is no
counterpart in the rules of criminal or juvenile procedure, URCP 24(d) applies,
but frequently even experienced criminal and juvenile practitioners are not aware
of it.

The appellate rules committee recommends that your respective committees
consider drafting a rule similar to Rule 24(d) so parties might more reasonably be
expected to timely notify the AG or county or municipal attorney when
challenging the constitutionality of a law.

Thank you,
Tim

£ URAP025A. pdf
18K
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Rule 25A. Draft: June 2, 2016

Rule 25A. Challenqing the constitutionality of a statute or ordinance.
(a) Notice to the Attorney General or the county or municipal attorney: penaity for failure to

give notice.

(a)(1) When a party challenges the constitutionality of a statute in an appeal or petition for review

in which the Attorney General has not appeared, every party must serve its principal brief and any

subsequent brief on the Attorney General on or before the date the brief is filed.

(a)(2) When a party challenges the constitutionality of a county or municipal ordinance in an
appeal or petition for review in which the responsible county or municipal attorney has not appeared,

every party must serve its principal brief and any subsequent brief on the county or municipal attorney

on or before the date the brief is filed.

(a)(3) If an appellee or cross-appellant is the first party to challenge the constitutionality of a
statute or ordinance, the appellant must serve its principal brief on the Attorney General or the county
or municipal attorney no more than 7 days after receiving the appellee’s or the cross-appellant's brief

and must serve its reply brief on or before the date it is filed.
(a)(4) Every party must serve its brief on the Attorney General by email or mail at the following

address and must file proof of service with the court.

Email Mail

notices@agutah.gov Office of the Utah Attorney General

Attn: Utah Solicitor General
320 Utah State Capitol
P.O. Box 142320
Salt Lake City, Utah 84114-2320
(a)(5) If a party does not serve a brief as required by this rule and supplemental briefing is

ordered as a result of that failure, a court may order that party to pay the costs, expenses, and
attorney fees of any other party affected by that failure.

(b) Notice by the Attorney General or county or municipal attorney; amicus brief.
(b)(1) Within 14 days after service of the brief that presents a constitutional challenge the
Attorney General or other government attorney will notify the appellate court whether it intends to file

an amicus brief. The Attorney General or other government attorney may seek up to an additional 7
days' extension of time from the court. Should the Attorney General or other government attorney

decline to file an amicus brief, that entity should plainly state the reasons therefor.

(b)(2) If the Attorney General or other government attorney declines to file an amicus brief, the

briefing schedule is not affected.

(b)(3) If the Attorney General or other government attorney intends to file an amicus brief, that

brief will come due 30 days after the notice of intent is filed. Each governmental entity may file a

motion to extend that time as provided under Rule 22. On a governmental entity filing a notice of a
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Rule 25A. ‘ Draft: June 2, 2016

intent, the briefing schedule established under Rule 13 is vacated, and the next brief of a party will
come due 30 days after the amicus brief is filed.

(c) Call for the views of the Attorney General or county or municipal attorney. Any time a party

challenges the constitutionality of a statute or ordinance, the appellate court may call for the views of the

Attorney General or of the county or municipal attorney and set a schedule for filing an amicus brief and

supplemental briefs by the parties, if any.






Jeni Wood <jeniw@utcourts.gov>

Fwd: Query on amending URCrimP 36

1 message

Patrick Corum <PCorum@sllda.com> Mon, Jan 30, 2017 at 1:01 PM
To: "Brent Johnson (General Counsel)" <brentj@utcourts.gov>, Jeni Wood <jeniw@utcourts.gov>

Jeni,

Can we put this on the agenda for the the next meeting?
Patrick

Sent from my iPhone

Begin forwarded message:

From: "J. Robert Latham" <jrobertlesq@gmail.com>
Date: January 30, 2017 at 12:55:26 PM MST

To: tangarolaw@gmail.com, PCorum@sllda.com
Subject: Query on amending URCrimP 36

Hi Patrick and Cara,

I'm writing to inquire whether the committee you're both on (see list below) can consider an amendment to
URCrimP 36 to to allow for an in-court, in-person withdrawal after entry of judgment, just as subsection (a)
(2) provides.

It seems like a post entry of judgment withdrawal of counsel could happen on the record with an inquiry as
to whether counsel has advised the defendant of the right to file a motion for a new trial, etc., just as in the
case of the inquiry pre-entry of judgment that the withdrawal meets the requirements of the Rules of
Professional Conduct in URCrimP 36(a)(2).

(Or, if there's a reason for not doing that, what's the reason?)
Thank you,
Rob Latham

https://www.utcourts.gov/committees/index.asp?comm=19

Supreme Court's Advisory Committee on the Rules of Criminal
Procedure

Patrick W. Corum Chair, SLLDA

Professor Jensie L. Anderson University of Utah
Jeffrey S. Gray AG's Office

Blake Hills SL Co DA's Office

Judge Elizabeth Hruby-Mills Third District Court

Craig Johnson Utah Co Attorney's Office

Maureen Magagna Clerk of Court, Second District Court
Judge Brendan P. McCullagh West Valley Justice Court
Ryan Stack Summit Co Attorney's Office

Cara M. Tangaro Attorney

Douglas Thompson Utah Co Public Defender's





Judge Vernice S. Trease Third District Court
Brent Johnson Staff, Administrative Office of the Courts

Rob Latham

Attorney and Counselor at Law
J. Robert Latham, J.D., P.C.
RobLatham.pro

3143 South 840 East, Suite 420
St. George, Utah 84790
Office/Voicemail: 435.200.4872
Office/ Voicemail: 801.872.4384
Fax: 435.215.7704

CONFIDENTIALITY NOTICE:

The information transmitted (including attachments) is covered by the Electronic Communications Privacy
Act, 18 U.S.C. 2510-2521, and intended only for the person(s) or entity/entities to which it is addressed
and may contain confidential and/or privileged material. Any review, retransmission, dissemination or
other use of, or taking of any action in reliance upon, this information by persons or entities other than
the intended recipient(s) is prohibited. If you received this message in error, please contact the sender
and delete the material from any computer. Thank you.





Rule 36. Withdrawal of counsel.
(a) Withdrawal of counsel prior to entry of judgment.

(a)(1) Consistent with the Rules of Professional Conduct, an attorney may not withdraw as counsel
of record in criminal cases without the approval of the court.

(a)(2) A motion to withdraw as an attorney in a criminal case shall be made in open court with the
defendant present unless otherwise ordered by the court. Counsel must certify that the withdrawal
meets the requirements of the Rules of Professional Conduct.

(b) Withdrawal of counsel after entry of judgment. Prior to permitting withdrawal of trial counsel, the
trial court shall require counsel to file a written statement certifying:

(b)(1) That the defendant has been advised of the right to file a motion for new trial or to seek a
certificate of probable cause, and if in counsel's opinion such action is appropriate, that the same has
been filed.

(b)(2) That the defendant has been advised of the right to appeal and if in counsel's opinion such
action is appropriate, that a Notice of Appeal, a Request for Transcript, and in appropriate cases, an
Affidavit of Impecuniosity and an Order requiring the appropriate county to bear the costs of preparing
the transcript have been filed.
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Rule 12. Motions.

(a) Motions. An application to the court for an order shall be by motion, which, unless made during a trial or
hearing, shall be in writing and in accordance with this rule. A motion shall state succinctly and with
particularity the grounds upon which it is made and the relief sought. A motion need not be accompanied by a
memorandum unless required by the court.

(b) Request to Submit for Decision. If neither party has advised the court of the filing nor requested a hearing,
when the time for filing a response to a motion and the reply has passed, either party may file a request to submit
the motion for decision. If a written Request to Submit is filed it shall be a separate pleading so captioned. The
Request to Submit for Decision shall state the date on which the motion was served, the date the opposing
memorandum, if any, was served, the date the reply memorandum, if any, was served, and whether a hearing has
been requested. The notification shall contain a certificate of mailing to all parties. If no party files a written
Request to Submit, or the motion has not otherwise been brought to the attention of the court, the motion will
not be considered submitted for decision.

(c) Time for filing specified motions. Any defense, objection or request, including request for rulings on the
admissibility of evidence, which is capable of determination without the trial of the general issue may be raised
prior to trial by written motion.

(c)(1) The following shall be raised at least 7 days prior to the trial:

(c)(1)(A) defenses and objections based on defects in the indictment or information ;

(c)(1)(B) motions to suppress evidence;

(c)(1)(C) requests for discovery where allowed;

(c)(1)(D) requests for severance of charges or defendants;

(c)(1)(E) motions to dismiss on the ground of double jeopardy ; or

(c)(1)(F) motions challenging jurisdiction, unless good cause is shown why the issue could not have been raised
at least 7 days prior to trial.

(c)(2) Motions for a reduction of criminal offense at sentencing pursuant to Utah Code Section 76-3-402(1) shall

be in writing and filed at least 14 days prior to the date of sentencing unless the court sets the date for sentencing
within ten days of the entry of conviction. Motions for a reduction of criminal offense pursuant to Utah Code

Section 76-3-402(2) may be raised at any time after sentencing upon proper service of the motion on the
appropriate prosecuting entity.

(d) Motions to Suppress. A motion to suppress evidence shall:
(d)(1) describe the evidence sought to be suppressed;
(d)(2) set forth the standing of the movant to make the application; and

(d)(3) specify sufficient legal and factual grounds for the motion to give the opposing party reasonable notice of
the issues and to enable the court to determine what proceedings are appropriate to address them.

If an evidentiary hearing is requested, no written response to the motion by the non-moving party is required,
unless the court orders otherwise. At the conclusion of the evidentiary hearing, the court may provide a

https:/Awww.utcourts.gov/resources/rules/urcrp/URCRP12.html| 12
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reasonable time for all parties to respond to the issues of fact and law raised in the motion and at the hearing.

(e) A motion made before trial shall be determined before trial unless the court for good cause orders that the
ruling be deferred for later determination. Where factual issues are involved in determining a motion, the court
shall state its findings on the record.

(f) Failure of the defendant to timely raise defenses or objections or to make requests which must be made prior
to trial or at the time set by the court shall constitute waiver thereof, but the court for cause shown may grant
relief from such waiver.

(g) A verbatim record shall be made of all proceedings at the hearing on motions, including such findings of fact
and conclusions of law as are made orally.

(h) If the court grants a motion based on a defect in the institution of the prosecution or in the indictment or
information, it may also order that bail be continued for a reasonable and specified time pending the filing of a
new indictment or information. Nothing in this rule shall be deemed to affect provisions of law relating to a
statute of limitations.

https:/Awww.utcourts.gov/resources/rules/urcrp/lURCRP12.htmi 22
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Rule 24. Intervention.

(a) Intervention of right. Upon timely application anyone shall be permitted to intervene in an action: (1) when a statute
confers an unconditional right to intervene; or (2) when the applicant claims an interest relating to the property or transaction
which is the subject of the action and he is so situated that the disposition of the action may as a practical matter impair or
impede his ability to protect that interest, unless the applicant's interest is adequately represented by existing parties.

(b) Permissive intervention. Upon timely application anyone may be permitted to intervene in an action: (1) when a
statute confers a conditional right to intervene; or (2) when an applicant's claim or defense and the main action have a
question of law or fact in common. When a party to an action relies for ground of claim or defense upon any statute or
executive order administered by a govemmental officer or agency or upon any regulation, order, requirement, or agreement
issued or made pursuant to the statute or executive order, the officer or agency upon timely application may be permitted to
intervene in the action. In exercising its discretion the court shall consider whether the intervention will unduly delay or
prejudice the adjudication of the rights of the original parties.

(c) Procedure. A person desiring to intervene shall serve a motion to intervene upon the parties as provided in Rule 5.
The motions shall state the grounds therefor and shall be accompanied by a pleading setting forth the claim or defense for
which intervention is sought.

(d) Constitutionality of statutes and ordinances.

(d)(1) If a party challenges the constitutionality of a statute in an action in which the Attorney General has not
appeared, the party raising the question of constitutionality shall notify the Attomey General of such fact. The court shall
permit the state to be heard upon timely application.

(d)(2) If a party challenges the constitutionality of a county or municipal ordinance in an action in which the county or

municipal attomey has not appeared, the party raising the question of constitutionality shall notify the county or
municipal attomey of such fact. The court shall permit the county or municipality to be heard upon timely application.

(d)(3) Failure of a party to provide notice as required by this rule is not a waiver of any constitutional challenge
otherwise timely asserted.

https:/iwww.utcourts.gov/resources/rules/urcp/urcp024.html
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Rule 24. Motion for new trial.

(a) The court may, upon motion of a party or upon its own initiative, grant a new
trial in the interest of justice if there is any error or impropriety which had a substantial
adverse effect upon the rights of a party.

(b) A motion for a new trial shall be made in writing and upon notice. The motion
shall be accompanied by affidavits or evidence of the essential facts in support of the
motion. If additional time is required to procure affidavits or evidence the court may
postpone the hearing on the motion for such time as it deems reasonable.

(c)(1) A motion for a new trial shall be made not later than 14 days after entry of the
sentence, or within such further time as the court may fix before expiration of the time
14-day period for filing a motion for new trial.

(c)(2) Provided-howeversa-A motion for new trial based solely on newly discovered
material evidence that could not, with reasonable diligence, have been discovered and
produced at trial, shall be made within 60 days of discovery or within such further time
as the court may fix for good cause shown, but no later than up to the date of oral
argument, or up to the date of disposition of the appeal if no oral argument is scheduled,
if a direct appeal is pending in the case.

(d) If anew trial is granted, the party shall be in the same position as if no trial had
been held and the former verdict shall not be used or mentioned either in evidence or in
argument.

Purpose of the proposed amendment: To address the Utah Supreme
Court’s concerns expressed in Logue v. State, 2016 UT 44, that defendants who discover

new evidence beyond the time for filing a new trial motion “must await the conclusion of

their appeal before attempting to seek relief based on this new evidence, even if it would
likely entitle them to a new trial.” Id. at 5.

Anticipated procedure: While a defendant’s direct appeal is pending, if new
evidence is discovered that could not have been discovered by the time of trial through
the exercise of reasonable diligence, then the defendant may file a new trial motion with

| the trial court at any time prier-up to the date of oral argument in the pending appeal.
1. The defendant is not required to seek permission from the appellate court to file

the new trial motion. See White v. State, 795 P.2d 648, 649-50 (Utah 1990);

Baker v. Western Sur. Co., 757 P.2d 878, 880 (Utah Ct. App. 1988).

2. The appeal is not automatically stayed. A party may, however, request a stay. if

the-date-oforalargument:
3. The trial court has jurisdiction to consider the new trial motion;and-alse-has
it. See White, 757 P.2d at 649; Baker, 757 P.2d at 880.
4. Ifthe motion is denied, the defendant may file a separate appeal challenging the
trial court’s order: i : st i i
HHE . See Baker, 757 P.2d at 880.

5. If “the motion has merit, the trial court must so advise the appellate court, and

F Comment [J1]: This more accurately reflects

the language in Baker and makes it consistent
with number 6 below: “We further hold that if
the district court finds the motion to be without
merit, it may enter an order denying the motion,
and the parties may appeal from that order.”
Baker v. Western Sur. Co., 757 P.2d 878, 880
(Utah Ct. App. 1988).






the moving party may then request a remand.” White, 795 P.2d at 650.
6. If the motion is granted, the State may file a separate appeal challenging the trial
court’s order. See Utah Code Ann. § 77-18a-1(3)(f).

i .





