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SUMMARY OF THE ARGUMENT 

Synergy Worldwide Inc. and Nature’s Sunshine Products, Inc. respectfully urge this 

Court to find that the economic loss doctrine does not bar a claim for fraud-in-the-

inducement of a contract.  As discussed in our opening brief, fraud-in-the-inducement is a 

recognized exception to the economic loss rule because it is an intentional tort that occurs 

prior to the formation of any contract, which arises from an independent duty – namely, 

the duty to be honest and to candidly disclose facts basic to the transaction.  Numerous 

Utah federal and state court decisions have recognized fraud as an exception to the 

economic loss rule, and this Court should adopt their reasoned analysis. 

Although Healthbanc International, LLC (“Healthbanc”) has correctly outlined the 

history of the economic loss rule in its opening brief, it errs in its legal analysis of the 

United States District Court’s certified question.  In particular, Healthbanc relies primarily 

upon cases in which a party has alleged only negligence – not intentional misconduct that 

induced the very formation of the contract in the first instance.  Healthbanc also relies upon 

parol evidence cases, which simply are not applicable to this claim.  Accordingly, 

Healthbanc’s collection of cases do not meaningfully assist the Court in analyzing the 

defendant’s duty when fraud-in-the-inducement has been alleged. 

Moreover, contract law does not adequately protect parties who have been 

defrauded into entering into a contractual relationship as Healthbanc contends.  Although 

Healthbanc correctly notes that contract law is designed to allocate risk among consenting 

parties, it ignores the fact that defrauded parties would have never entered into the 

contractual relationship in the absence of a defendant’s intentional misconduct.  Thus, the 
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traditional policies that protect contracting parties are not present in a fraud-in-the-

inducement case, as the unknowing party is prevented from understanding the true facts 

and information needed to fairly negotiate its risk, duties, and protections. 

Finally, Healthbanc’s application of these legal principles to the underlying case is 

flawed.  Contrary to Healthbanc’s assertions, Synergy’s alternative claim for fraud-in-the-

inducement is not based upon a representation and warranty provision in the parties’ 

contract, but instead, is based upon a series of pre-contractual misrepresentations that were 

made by both Healthbanc and its principal, Bernard Feldman, prior to the formulation of 

the contract.  The trial court correctly recognized the factual differences between Synergy’s 

claim for fraud-in-the-inducement (which alleges a breach of a common law tort duty) and 

Healthbanc’s claim for “fraud-in-the-performance” (which was based solely upon duties 

originating in the contract).  Accordingly, Healthbanc’s attempt to reframe the certified 

question and its criticisms of the trial court’s prior rulings do not contribute to this Court’s 

analysis of the economic loss doctrine. 

For these reasons, Synergy and Nature’s Sunshine submit that the Court should 

answer the United States District Court’s certified question in the negative, because fraud-

in-the-inducement is an intentional tort that arises out of the breach of an independent duty. 

ARGUMENT 

In its opening brief, Healthbanc makes four arguments: (1) that the economic loss 

rule prevents any suit in tort when there is a contract pertaining to the “subject matter” of 

the suit; (2) that exempting misrepresentation claims would “weaken bedrock contract 

concepts”; (3) that contract law provides an adequate remedy; and (4) that the economic 
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loss doctrine applies equally and protects both parties in the context of this case.  See 

Healthbanc Opening Brief at 12, 18, 21, 22.  Each of these arguments is flawed in one or 

more respects. 

 The Economic Loss Rule Does Not Prevent a Suit for Intentional Misconduct 
Committed Prior to the Formation of the Contract. 

Healthbanc broadly argues in its opening brief that the economic loss rule prevents 

any suit in tort when there is a contract pertaining to the “subject matter” of the suit.  See 

Healthbanc Opening Brief at 12.  This argument is incorrect for multiple reasons. 

To begin with, Healthbanc’s blanket statement proves too much.  If the only issue 

the Court must decide to determine whether the economic loss rule applies is whether a 

contract relates to the subject matter of the dispute, then there could never be a claim for 

fraud-in-the-inducement of a contract under Utah law, as procurement of a contract is an 

element of the claim.  In other words, there will always be a contract “covering the subject 

matter of the dispute” in a case alleging fraud-in-the-inducement because the plaintiff’s 

entire claim is based upon the fraudulent procurement of the contract.  Thus, if 

Healthbanc’s general statement is adopted as the rule of law, then this Court would 

essentially be doing away with the tort.  This would require this Court to revisit numerous 

prior decisions that acknowledge fraud-in-the inducement as a viable claim.1  Synergy and 

Nature’s Sunshine respectfully submit that this is not the current state of Utah law. 

                                                           
1 See, e.g., Motter v. Bateman, 423 P.2d 153 (Utah 1967); Giusti v. Sterling Wentworth 
Corp., 2009 UT 2, ¶¶ 52–63, 201 P.3d 966;  Keith v. Mt. Resorts Dev., L.L.C., 2014 UT 
32, ¶¶ 40–43, 337 P.3d 213.  
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More importantly, Healthbanc’s brief overstates this Court’s prior holdings.  

Although it is true that “[t]he economic loss rule prevents recovery of economic damages 

under a theory of nonintentional tort when a contract covers the subject matter of the 

dispute,” this rule does not appear to have been extended to intentional torts as Healthbanc 

advocates.  See Reighard v. Yates, 2012 UT 45, ¶ 20 (emphasis added).  To the contrary, 

this Court has previously recognized that a plaintiff “may recover purely economic losses 

in cases involving intentional torts such as fraud, business disparagement, and intentional 

interference with contract.”  SME Industries v. Thompson, Ventulett, Stainback and 

Associates, Inc., 2001 UT 54, ¶ 32 n.8, 28 P.3d 669 (citing American Towers Owners 

Assn’s Inc. v. CCI. Mech., Inc., 930 P.2d 1182, 1190 n.11 (Utah 1996)).  Likewise, the 

very case that prompted certification of this matter, Donner v. Nicklaus, noted that “[t]he 

economic loss doctrine does not affect . . . claims involving intentional 

misrepresentations.”  778 F.3d 857, 876 n.9 (10th Cir. 2015) (citing SME Industries, 2001 

UT 54, ¶ 32 n.8). 

The primary case that Healthbanc relies on for its proposition, Reighard v. Yates, 

only alleged claims for negligence, as opposed to fraud or other intentional misconduct.  

See 2012 UT 45, ¶ 6 (acknowledging that plaintiff’s claims were for negligent 

misrepresentation, negligence, and breach of contract).  This same case further recognized 

that the economic loss rule would not apply to a tort claim that was based upon an 

independent duty of care, stating: 

The independent duty principle is a means of measuring the reach of the 
economic loss rule.  When a duty exists that does not overlap with those 
contemplated in a contract, “the economic loss rule does not bar a tort claim 
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‘because the claim is based on a recognized independent duty of care and 
thus does not fall within the scope of the rule.’” 

 
Id. ¶ 21 (quoting Hermansen v. Tasulis, 2002 UT 52, ¶ 17) (quoting Town of Alma v. Azco 

Constr., Inc., 10 P.3d 1256, 1263 (Colo. 2000)). 

In other contexts, this Court has distinguished between intentional and negligent 

misconduct, and has expressed its willingness to find that an independent duty exists when 

a defendant commits an intentional act.  See B.R. v. West, 2012 UT 11, ¶ 7, 275 P.3d 228.  

For example, this Court has previously held: 

The long-recognized distinction between acts and omissions—or 
misfeasance and nonfeasance—makes a critical difference and is perhaps the 
most fundamental factor courts consider when evaluating duty.  Acts of 
misfeasance or “active misconduct working positive injury to others,” 
typically carry a duty of care.  Nonfeasance—“passive inaction, a failure to 
take positive steps to benefit others, or to protect them from harm not created 
by any wrongful act of the defendant”—by contrast, generally implicates a 
duty only in case of special relationship. 

 
Id. (citing Francis H. Bohlen, The Moral Duty to Aid Others as a Basis of Tort Liability, 

56 U. Pa. L. Rev. 217, 219).2  The Utah legislature has also codified this same distinction 

with regard to construction contracts, by providing that the presence of a contract does not 

prevent a person from simultaneously bringing a claim “based on an intentional or willful 

breach of duty existing in law.”  See Utah Code Ann. § 78B-4-513.   

                                                           
2 The West decision identified five factors that courts should consider in determining 
whether a defendant owes a duty to a plaintiff: “(1) whether the defendant’s allegedly 
tortious conduct consists of an affirmative act or merely an omission . . . ; (2) the legal 
relationship of the parties . . . ; (3) the foreseeability of injury . . . ; (4) public policy as to 
which party can best bear the loss occasioned by the injury . . . ; and (5) other general 
policy considerations.”  Id. ¶ 5 (internal citations omitted). 
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 The cases cited in Synergy and Nature’s Sunshine’s opening brief acknowledge this 

critical distinction and have correctly concluded that the economic loss doctrine does not 

bar tort claims that are based upon intentional misrepresentations, because the wrongful 

conduct precedes the formation of the contract and arises out of the breach of an 

independent duty of care – namely, the duty to be honest in commercial dealings and to 

truthfully represent facts basic to the transaction.3  This Court should adopt those reasoned 

decisions. 

 Healthbanc’s Parol Evidence Cases Do Not Meaningfully Assist the Court in 
Analyzing a Fraud-in-the-Inducement Claim. 

In its opening brief, Healthbanc argues that this Court should not recognize an 

exception for fraud-in-the-inducement claims because doing so would purportedly 

“weaken bedrock contract concepts.”  See Healthbanc Opening Brief at 18.  In support of 

this argument, Healthbanc relies upon a group of parol evidence cases which support the 

proposition that when a contract has been reduced to writing, all prior discussions and 

agreements merge into the fully-integrated contract.  Healthbanc’s argument is inapposite.   

The fundamental premise underlying the parol evidence rule is that a party should 

not be permitted to introduce extraneous evidence to contradict the plain language of a 

fully integrated contract.  See, e.g., Tangren Family Trust v. Tangren, 2008 UT 20, ¶¶ 11–

                                                           
3 See, e.g., United Intern Holdings, Inc. v. Wharf (Holdings) Ltd., 210 F.3d 1207, 1227 
(10th Cir. 2000); BigPayout, LLC v. Mantex Enterprises, Ltd., No. 2:12-cv-1183-RJS, 
2014 U.S. Dist. Lexis 146699, at *12 (D. Utah October 14, 2014); DeMarco v. LaPay, No. 
2:09-cv-190-TS, 2012 U.S. Dist. Lexis 117462 (D. Utah Aug. 20, 2012); MP Nexlevel, 
LLC v. Codale Elec. Supply, Inc., No. 2:08-cv-727-CW, 2010 U.S. Dist. Lexis 40828, at 
*15 (D. Utah 2010); see also Restatement (Second) Torts § 551. 
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12.  The cases cited by Healthbanc involve situations in which the parties agree that there 

is a contract, but disagree as to what the terms of the contract are or what certain provisions 

in their agreement mean.  In other words, parol evidence cases analyze situations in which 

the parties remain in a voluntary, consensual commercial relationship (although they may 

disagree as to the scope or terms of that relationship).   

Fraudulent inducement claims, however, are quite different.  In a fraudulent 

inducement case, the plaintiff is alleging that there should have never been a contract in 

the first instance, and that the relationship was only procured by the defendant’s fraud.  

Thus, when fraud-in-the-inducement has occurred, the plaintiff has not voluntarily entered 

into the relationship based upon good faith negotiations, but instead, was deceived into 

entering into the contract through intentional misconduct.  In these types of cases, the 

plaintiff is not seeking to “modify,” “amend,” or “supplement” the contract through 

extraneous evidence; rather, it is seeking relief from an agreement it would not have entered 

into absent fraud.4   

                                                           
4 In Energy Claims Ltd. v. Catalyst Inv. Group Ltd., 2014 UT 13, 325 P.3d 70, this Court 
held that an allegation that a contract was entered into fraudulently is sufficient to render 
the forum selection clause unenforceable.  Otherwise, this Court reasoned, “the district 
court must accept as valid a provision in a contract despite the plaintiff’s contention that 
the entire contract was induced by fraud.”  Id. ¶ 52.  In other words, one provision (the 
forum selection clause) cannot mysteriously survive a global claim for fraud: The entire 
contract, when fraudulently induced, is vitiated.  See Swanson v. Sims, 51 Utah 485, 
499–500 (Utah 1917) (“It has been considered an elementary proposition that fraud 
vitiated all contracts when established, and that any one induced to make a contract by 
false representations could be relieved from the burden thereof by a court of equity.”). 
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The parol evidence cases cited by Healthbanc do not involve claims for fraud-in-

the-inducement of a contract and do not meaningfully assist the Court in analyzing the 

issue at hand.  The primary case relied upon by Healthbanc to support this argument, 

KeyBank National Association v. Systems West Computer Resources, Inc., 2011 UT App 

441, 265 P.3d 107, does not even involve an intentional tort, but instead, affirmed the 

dismissal of a claim for negligent misrepresentation based upon inadequate briefing.  Id. ¶ 

30.  The other case discussed by Healthbanc, Wardley Corporation v. Meredith 

Corporation, 93 Fed. App’x. 183 (10th Cir. 2004), does not meaningfully discuss the 

economic loss rule, but instead, summarily dismissed a negligent misrepresentation and 

fraud claim due to the plaintiff’s failure to establish reasonable reliance.  Id. at *186–87.  

Neither case contributes to this Court’s analysis of the underlying legal principles at issue 

in this case. 

In any event, even if the Court were to find Healthbanc’s parol evidence theory 

persuasive, it would not dispose of the issues in this case.  Utah law recognizes that “parol 

evidence is always admissible to show fraud, even though it has the effect of varying the 

terms of written contract.”  Mawhinney v. Jensen, 120 Utah 142, 153 (Utah 1951) 

(emphasis added) (citing Riverside Rancho Corp. v. Cowen, 88 Cal. App. 2d 197 (Cal. Ct. 

App. 1948); Lufty v. R. D. Roper & Sons Motor Co., 57 Ariz. 495 (Ariz. 1941)).5  

                                                           
5 See also Tangren Family Trust v. Tangren, 2008 UT 20, ¶ 15 (extrinsic evidence is 
admissible to support the argument that an integrated contract is void due to fraud; a 
written contract may purport to be the complete understanding of the parties but still be 
invalid due to fraud.) 
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Accordingly, parties are permitted to seek reformation or rescission of a contract that is 

procured by fraud, and to introduce parol evidence to support those claims.  Healthbanc 

offers no law or analysis that would reconcile this body of case law with its proposed rule 

of law. 

Contract Law Does Not Adequately Protect the Parties in a Case of Fraud-in-
the-Inducement. 

Healthbanc has also argued that fraudulent inducement claims should be subject to 

the economic loss doctrine because contract law provides for adequate remedies and 

protections.  See Opening Brief at 21.  This argument is incorrect for multiple reasons. 

First, contract law does not adequately protect parties who have been defrauded into 

entering into a contractual relationship as Healthbanc contends.  Although Healthbanc 

correctly notes that contract law is designed to allocate risk among consenting parties, it 

ignores the fact that a defrauded party would have never entered into the contractual 

relationship on the same terms – if at all – but for the defendant’s intentional misconduct.  

Thus, the traditional policies that protect contracting parties are not present in a fraud-in-

the-inducement case, as an unknowing party is prevented from understanding the true facts 

and information needed to fairly negotiate its risk, duties, and protections.  See Preventive 

Energy Solutions, No. 2:16-cv-809-PMW, 2017 U.S. Dist. Lexis 4195 (D. Utah Jan. 10, 

2017), at *19–20 (fraud-in-the-inducement lies outside the scope of the economic loss 

doctrine because the plaintiff is “brought to the bargaining table under false pretenses” 
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which prevents the plaintiff from intelligently negotiating or allocating its risks) (citing 

West v. InterFinancial, Inc., 2006 UT App 222, ¶ 10).6   

Second, tort law affords additional remedies to the parties that would not be 

available in contract, including the possibility of punitive damages, should a jury determine 

that exemplary damages are justified.  In this case, tort law also affords the only remedy 

that Synergy has against Bernard Feldman, Healthbanc’s principal, who made each of the 

false statements but did not sign the parties’ contract.  Healthbanc’s reasoning would not 

only deprive potential fraud victims of their avenues for full recovery, but would also 

reward the tortfeasor by allowing him to limit his liability through a contract procured by 

its own fraud.   

Third, Healthbanc ignores the high burden of proof that is applicable to a fraud-in-

the-inducement claim.  As the Court is aware, Utah law requires the plaintiff to prove fraud 

by clear and convincing evidence, which suggests that the claim is only likely to succeed 

in cases where there is credible evidence supporting the fraud.  This Court’s 

acknowledgement that a prospective plaintiff may be permitted to proceed on a fraud-in-

the-inducement claim without running afoul of the economic loss rule would not alter the 

standard of proof in any manner, nor would it affect the defendant’s right to defend against 

                                                           
6 See also Associated Diving & Marine Contrs. v. Granite Constr. Co, No. 2:01CV330 
DB, 2003 U.S. Dist. Lexis 21560, at *21 (D. Utah July 11, 2003) (“A claim for fraud in 
the inducement cannot be barred by the economic loss doctrine” because it is committed 
before the contract is entered into and “the doctrine only applies to bar tort claims that 
fall within the bargained-for duties and liabilities of a contract.”) (internal quotation 
marks omitted). 
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the claim.  Indeed, a defendant may very well wish to introduce the contract as evidence to 

rebut a fraud claim, whether it be to challenge the materiality of representation, a plaintiff’s 

lack of reliance, or other elements of the claim.  There is nothing unfair about allowing a 

plaintiff who meets its heavy burden of proving a fraud claim to obtain its full recovery. 

Finally, allowing for tort recovery does not automatically equate to a windfall as 

Healthbanc suggests.  Although a party may be able to proceed simultaneously on both 

fraud and contract theories in certain circumstances, that does not mean that the law will 

allow for double recovery.  Rather, the trial court would still be obligated to structure its 

special verdict form appropriately, as well as to reduce and / or offset any damages awarded 

by a jury to eliminate duplicate recovery. 

In short, recognizing an exception for fraudulent inducement claims will not 

unfairly penalize a tortfeasor, as the law provides adequate protection by requiring a high 

standard of proof and reasonable limits on recovery.  The tortfeasor should not, however, 

be permitted to contract away his liability for intentional misconduct by bringing a party 

to the bargaining table under false pretenses. 

 The Trial Court Correctly Applied the Economic Loss Doctrine in the 
Context of this Case. 

Finally, Healthbanc has argued that the economic loss rule should be applied to 

Synergy’s counterclaim for fraud-in-the-inducement because the trial court previously 

dismissed Healthbanc’s fraud claim under this doctrine.  See Healthbanc Opening Brief at 

22-23.  Healthbanc’s reasoning is misguided. 
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Synergy and Nature’s Sunshine acknowledge that it may be somewhat difficult for 

this Court to evaluate this particular argument since the Court only receives limited facts 

in conjunction with its review of a certified question.  However, when placed in context, it 

is clear that the trial court not only appreciated the significant factual differences between 

Synergy and Healthbanc’s respective fraud claims, but also correctly applied the economic 

loss doctrine in analyzing the two competing claims. 

As discussed previously, Synergy’s counterclaim asserted an alternative claim for 

fraud-in-the-inducement, which alleged that Healthbanc and its principal made certain 

untrue, pre-contractual statements regarding Healthbanc’s: (i) alleged ownership of the 

Greens formula; (ii) exclusive rights to the formula; (iii) intellectual property rights that 

purportedly accompanied the formula; and (iv) scientific backing that purportedly 

validated various health benefits associated with the product.  (R. 327–29).  Synergy 

alleges that these pre-contractual statements were false, and that it would not have entered 

into the Royalty Agreement on the same terms, if at all, but for Healthbanc’s 

misrepresentations.  Id.  Synergy has asked the Court to award damages to compensate it 

for the excess royalties that were paid as a result of Synergy’s misrepresentations, which 

have been calculated by an expert witness whose opinion will be disclosed in accordance 

with applicable discovery deadlines.  Alternatively, Synergy has also sought rescission of 

the parties’ agreement and a refund of the amounts it paid based upon the misrepresented 

facts.  (R. 330).  The trial court accepted Synergy’s allegations as true – as it is required to 

do when evaluating a motion to dismiss – but certified the present question to this Court to 
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obtain clarification as to whether the economic loss rule would bar a fraud-in-the-

inducement claim in light of the parties’ subsequent contract. 

Healthbanc’s fraud claim was a completely different animal.  Unlike Synergy’s 

claim (which alleged pre-contractual misrepresentations), Healthbanc’s fraud claim 

alleged that the defendants committed fraud after the contract was formed by failing to 

make certain payments and failing to disclose certain accounting information related to 

those payments.  (R. 215).  In other words, Healthbanc’s fraud claim was framed as a 

“fraud-in-the-performance” of the agreement since it accused the defendants of 

intentionally and willfully breaching their duties to provide information that was 

purportedly required to be provided under the parties’ contract.  (R. at 212–15) 

Critically, Healthbanc never cited any common law duty or statute that required 

Synergy to provide the information that Healthbanc claimed the defendants had improperly 

withheld.  Rather, Healthbanc was looking to the Royalty Agreement as the sole source of 

the defendants’ duty.  Under these circumstances, the trial court correctly dismissed 

Healthbanc’s fraud claim because Healthbanc could not identify any independent duty to 

report royalty calculations or pay royalties beyond those set forth in the contract.  (R. at 

303) 

The trial court’s ruling represents the correct application of the economic loss 

doctrine and is consistent with the Utah authorities discussed in the parties’ briefing.  As 

both parties acknowledge, Utah law has traditionally required the trial court to look to the 

“source of the parties’ duty” when evaluating the economic loss doctrine, allowing tort 

claims to proceed only when they arise from an independent duty of care.  See Hermansen 
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v. Tasulis, 2002 UT 52, ¶ 16.  Here, Synergy’s fraud-in-the-inducement claim arises from 

the breach of a common law duty – namely, the duty to be honest and to candidly represent 

facts basic to the transaction in commercial dealings, as recognized by Section 551 of the 

Restatement.  Healthbanc’s fraud-in-the-performance claim, in contrast, was never based 

upon any duty imposed by society, but rather, arose strictly out of the parties’ contract.  

The economic loss doctrine bars tort claims that are based solely upon the breach of 

contract; it does not, however, bar a claim that is based upon an intentional and pre-

contractual breach of a common law duty of care. 

CONCLUSION 

For the reasons expressed herein, Synergy and Nature’s Sunshine respectfully 

submit that the Court should answer the United States District Court’s certified question as 

follows: 

Does the economic loss rule bar a cause of action for fraudulent inducement 
that is based on pre-contract misrepresentations that induce another party 
into entering into a contract?  

 
ANSWER: No.  The economic loss rule does not bar a cause of action for 
fraudulent inducement because the tort is committed prior to the formation 
of a contract and there is an independent duty of care to refrain from making 
fraudulent misrepresentations in commercial dealings. 
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PATRICK J. ASCIONE (USB # 6469) 
Ascione & Associates, LLC 
344 West Center Street 
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Email: patrick@ascionelaw.com 
 
Attorney for Plaintiffs 


 
UNITED STATES DISTRICT COURT 


DISTRICT OF UTAH, CENTRAL DIVISION  
 


 
HEALTHBANC INTERNATIONAL, LLC, a 
New Hampshire limited liability company; 
and BERNARD FELDMAN, an individual, 


 
Plaintiffs, 


 
vs. 


 
SYNERGY WORLDWIDE, INC., a Utah 
corporation; NATURE’S SUNSHINE 
PRODUCTS, INCORPORATED, a Utah 
corporation; and DAN NORMAN, an 
individual;  


 
Defendants. 


  
AMENDED COMPLAINT 


 
 
 
 
 
 
 


Case No. 2:16-cv-00135-JNP 
 
Judge: Jill N. Parrish 


 


 
COME NOW Plaintiffs, by and through counsel undersigned, of the law firm Ascione & 


Associates, LLC, and complain of Defendants and allege as follows: 


PARTIES, JURISDICTION, AND VENUE 
 


1. Plaintiff HealthBanc International, LLC is a New Hampshire limited liability 


company with its principal place of business in New Hampshire. 


2. Plaintiff Bernard Feldman is a New Hampshire resident. 
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3. Defendant Synergy WorldWide, Inc. (“Synergy WorldWide”) is a Utah 


corporation with its principal place of business in Utah County, Utah. 


4. Defendant Nature’s Sunshine Products, Incorporated (“Nature’s Sunshine”) is a 


Utah corporation with its principal place of business in Utah County, Utah. 


5. Defendant Dan Norman is a Utah resident. 


6. Jurisdiction is proper pursuant to 28 USC § 1332(a) because the amount in 


controversy exceeds $75,000.00 and complete diversity of citizenship exists between the parties. 


7. Jurisdiction is also proper pursuant to 28 USC § 1331 because of Defendants’ 


violation of the Federal Trade Secrets Act. 


8. Venue is proper pursuant to 28 USC § 1391(b)(1). 


ALLEGATIONS 


9. Synergy WorldWide is a multi-level marketing company that sells nutritional 


supplements. 


10. Synergy WorldWide was founded in 1999 and now has operations in over 25 


countries. 


11. Synergy WorldWide had $128,101,000 in net sales revenue in 2014. 


12. Synergy WorldWide is a wholly owned subsidiary owned by Nature’s Sunshine, 


which is a publicly traded Utah-based multi-level marketing company and direct seller of 


nutraceutical products that it produces that had $366,367,000 in net sales revenue and 


$274,783,000 in gross profit in 2014. 


13. Nature’s Sunshine was named one of the Healthiest Companies in America for 


2014 by Interactive Health of Chicago. 


Case 2:16-cv-00135-JNP-PMW   Document 43   Filed 08/08/16   Page 2 of 37


186







3 
 


14. Nature’s Sunshine was recognized by the Direct Selling Association as one of the 


20 largest direct-selling companies in the United States based on 2014 U.S. net sales. 


15. On November 18, 2005, Nature’s Sunshine and Bernard Feldman dba J & B 


Associates (Feldman) entered into a Confidential Information and Non-Disclosure Agreement 


(the “Nature’s Sunshine Agreement”). 


16. The Nature’s Sunshine Agreement was made partly in connection with Nature’s 


Sunshine and Feldman’s evaluation of costs and economic analysis of a greens proprietary herbal 


formula (the “Greens Formula”) provided by Feldman.   


17. The Greens formula is a powder made up of various natural grasses and other 


components, which, when combined with water, creates a nutritional dietary supplement. 


18. The Greens formula derives an independent economic value partially from the 


percentage ratios of its contents not being generally known to, and not being readily 


ascertainable by proper means by other persons who can obtain economic value from its 


disclosure or use, including other manufacturers and distributors of like products. 


19. These ratios, along with the known and disclosed components of the formula, 


have produced a product with unique and distinctive taste, color, consistency and solubility 


characteristics and hydrating, detoxifying, anti-oxidant and alkalizing properties appreciated and 


sought after by customers world-wide. 


20. The Greens formula cannot readily be duplicated by other members of the 


industry because of the number of components involved, and how these components interact in 


their various ratios to produce the formula’s unique and distinctive taste, color, consistency and 


solubility characteristics. 
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21. The Greens formula also derives an independent economic value from the 


financial and pricing information of the formula’s contents not being generally known to, and not 


being readily ascertainable by proper means by other persons who can obtain economic value 


from its disclosure or use, including other manufacturers and distributors of like products. 


22. Along with the Greens formula, Feldman also disclosed to Nature’s Sunshine and 


Synergy Worldwide marketing plans, product packaging and international expansion ideas for 


the Greens formula to Dan Higginson, the then-president and founder of Synergy WorldWide, 


whom Feldman trusted and with whom he had a good relationship. 


23. Nature’s Sunshine, Synergy’s parent company, as well as Synergy were to 


evaluate the market and economic potential of the greens formula under this Nature’s Sunshine 


Agreement.  


24. The strategy Feldman initially disclosed was to follow the sale of the original 


powder 150g containers with the introduction of a 30-day supply in powder form (in 150 gram 


packages) and to later introduce a “travel size” in either a “foil pack” or “capsules”, and finally a 


jumbo size also known as a professional size (450 gram).   


25. Based on Synergy having worldwide platform and experience in launching new 


products, Feldman discussed a worldwide approach, specifically a plan to have the “greens” in 5 


countries within 5 years. 


26. “Core Greens” and “Green Fusion Technology” were two of the terms coined by 


Feldman for marketing purposes and as part of the proposed marketing ideas he brought to the 


table. 
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27. The phrase “build, boost, circulate” was later brought into the proposed marketing 


mix by Feldman. 


28. Nature’s Sunshine agreed in this Nature’s Sunshine Agreement that it would not 


disclose or use Feldman’s Confidential information for its benefit or the benefit of any third 


party; such Confidential information included business and marketing plans and strategies. 


29. Nature’s Sunshine also agreed to take all reasonable actions necessary or found 


appropriate by Feldman to prevent unauthorized use or disclosure of the Confidential 


information, and protect Feldman’s interests in this Confidential information. 


30. This Nature’s Sunshine Agreement is also binding on all of its subsidiaries, 


including Synergy Worldwide. 


31. Feldman transferred the formula to HeathBanc International LLC, a company he 


had created for the purpose of managing the Greens formula. 


32. Feldman and HealthBanc have always made efforts that are reasonable under the 


circumstances to maintain the secrecy of the percentage ratios of the components of the Greens 


formula, as well as the financial and pricing information of the formula, confidential marketing 


plans, product packaging and international expansion ideas for the Greens formula. 


33. There are only three individuals within HealthBanc or who have been associated 


with HealthBanc who have had access to the Greens formula, and none of them have ever 


disclosed the formula, or the financial and pricing information or other confidential information 


except to each other or under a confidentiality agreement. 


34. Feldman’s and HealthBanc’s efforts to keep the Greens formula information 


confidential have included confidentiality and/or non-use agreements with any and all parties 


Case 2:16-cv-00135-JNP-PMW   Document 43   Filed 08/08/16   Page 5 of 37


189







6 
 


with whom HealthBanc has negotiated regarding the sale, appraisal of, or modification of the 


formula. 


35. These efforts have also included not disclosing the formula or the pricing of the 


formula confidential marketing plans, product packaging and international expansion ideas for 


the Greens formula to any other parties. 


The Royalty Agreement 


36. After Synergy Worldwide had Nature’s Sunshine evaluate the Greens Formula 


and its potential, in December 2006, HealthBanc and Synergy WorldWide entered into a royalty 


agreement (the “Royalty Agreement”) wherein HealthBanc transferred its rights and ownership 


to the Greens Formula exclusively to Synergy; the ingredients and amounts per ingredient for the 


Greens Formula were attached to the Royalty Agreement. 


37. The Royalty Agreement was drafted by Nature’s Sunshine, Synergy Worldwide’s 


parent company, with Denise Bird, Nature’s Sunshine’ director of paralegal services, 


communicating with Bernard Feldman regarding the terms of the Royalty Agreement.  


38. During the negotiation and drafting of the Royalty  Agreement, HealthBanc 


specifically requested that the royalties be paid on 150g quantities, and even specifically asked 


that the language take into account the possibility of capsules and 450g jumbo containers;  


Denise Bird assured HealthBanc that the language in the final agreement was sufficient for that 


purpose. 


39. During the negotiation and the drafting of the Royalty Agreement, Synergy 


attempted to insert a 30-day unilateral cancellation provision inserted, but HealthBanc declined 


and specifically bargained for termination through a mutual agreement in writing by both parties. 
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40. Synergy’s representative, Ryan Ogden agreed to such a provision, stating:  “You 


win, my friend. We will take the cancellation sentence out of the contract.  Please just cross that 


sentence out on both contracts, initial the changes, sign both copies and send back to Denise 


Bird.  We will then also initial the change and return to you a signed fully executed contract.” 


41. The Royalty Agreement provides that “HealthBanc shall provide the full benefit 


of their knowledge, experience and skill to render to Synergy whatever consultation services as 


may be reasonably required in order to research, develop and market the Greens Formula.  


Furthermore, HealthBanc shall provide marketing materials and other validating/credible 


credence to Core Greens and provide help in any way possible to promote the Core Greens 


product”. 


42. The Royalty Agreement provides that Confidential Information developed by 


HealthBanc or Synergy or disclosed by HeaIthBanc or Synergy to each other would be kept in 


the closest confidence by the parties, absent a written agreement to the contrary; such 


Confidential Information would include, copyright, trade secret, and proprietary information, 


techniques, know-how, processes, apparatus, equipment, and formulae related to the current, 


future or proposed products and services of each of the parties.  


43. In exchange for the rights to the Greens Formula, Synergy WorldWide promised 


to pay HealthBanc “a royalty on net unit sales by Synergy for Greens Formula equal to One 


Dollar and Seventy Five Cents ($1.75) per 150 gram bottle of the Greens Formula which is sold 


by Synergy.” 


44. In addition to providing the royalty payment, Synergy WorldWide promised that a 


report “summarizing royalty calculations, including gross unit sales of the Greens Formula and 
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any deductions for returns, resulting in the net unit sales figure, [would] be provided by Synergy 


to HealthBanc with each royalty payment.” 


45. The Royalty Agreement also requires Synergy WorldWide to make available its 


“records relating to the sales of the Greens Formula . . . upon five (5) days prior notice . . . to 


HealthBanc’s authorized accountant during reasonable business hours to the extent necessary to 


verify the correctness of royalty payments.” 


46. The Royalty Agreement cannot be assigned without written consent and is 


binding on assignees. 


47. As part of the Royalty Agreement, the parties covenanted “to maintain good faith, 


loyalty and mutual respect towards each other during the course of [the] Agreement.” 


48. Prior to the existence of the Royalty Agreement, Synergy WorldWide and 


HealthBanc jointly modified HealthBanc’ original formula to comply with California Proposition 


65 and to make it marketable throughout the United States; after the signing of the Royalty 


Agreement Synergy WorldWide modified the formula again several times because of issues in 


the sourcing of certain ingredients. 


49. However, Synergy WorldWide has kept the majority of its ingredients, only 


subtracting 5 ingredients because of sourcing problems, adding additional amounts of already 


existing ingredients and two new ingredients in replacement, and modifying an existing 


ingredient for its latest version of Core Greens; these changes took place over the course of nine 


years, as various ingredients became difficult to source. 


50. Upon affirmation and belief, at this time, the majority of Core Greens’s initial 


components are still used in the same ratios per weight as they were in the original formula. 
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51. There is no question, based on the Defendants’ own records, that the present 


existing formula for Core Greens was derived over the nine years from the formulas originally 


sold by HealthBanc to Synergy WorldWide. 


HealthBanc’s Performance 


52. Pursuant to the terms of the Royalty Agreement, HealthBanc has provided the full 


benefit of their knowledge, experience and skill to render to Synergy whatever consultation 


services were ever requested by Synergy Worldwide in order to research, develop and market the 


Greens Formula.  


53. HealthBanc also provided marketing materials and helped in every way possible 


to promote the Core Greens product. 


54. HealthBanc’s representatives helped launch the Core Greens products through 


more than 160 meetings and trainings during its first year of sales; one of these representatives 


was given the award by Synergy Worldwide of “Green Beast of the East” for his significant 


efforts and contributions to the marketing of Core Greens. 


55. HealthBanc’s representatives helped launch the Core Greens product in Australia 


at Synergy Worldwide’s request. 


56. In 2011, HealthBanc inquired about and offered to help launch or expand the Core 


Greens market in Korea when Korea opened.  


57. HealthBanc also inquired and provided advice regarding the use of capsules to 


Dan Norman, at his request. 


58. HealthBanc created promotional materials on a CD which have been used and 


sold by Defendants to promote the sale of Core Greens. 
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59. HealthBanc has kept the confidentiality part of the Royalty Agreement, save for 


those parts necessary to obtain legal relief in this action. 


Synergy WorldWide Accepts HeathBanc’s Performance and then Fails to Pay Royalties for 
Sales Outside of Australia, Mexico, and the United States; and Defendants Mail and Email 


Misrepresentative Sales Reports 
  


60. Synergy Worldwide followed the strategy originally brought forward by Feldman:  


they followed the sale of the original powder 150g containers with the introduction of a 30-day 


supply in powder form (in 150 gram packages) and with the later introduction of a “travel size” 


in either a “foil pack” or “capsules”; and announced their intent to explore the possibility of a 


jumbo size also known as a professional size (450 gram); Synergy Worldwide initially paid 


royalties on all 150g containers sold. 


61. Synergy used and still uses “Core Greens” and “Green Fusion Technology”, two 


of the terms coined by Feldman and HealthBanc for marketing purposes and as part of the 


proposed marketing ideas he brought to the table. 


62. Synergy also used and still uses the phrase “build, boost, circulate” which was 


also brought into the proposed marketing mix by HealthBanc. 


63. Synergy requested help with the opening of the Australian market, and 


HealthBanc provided that help. 


64. Dan Norman succeeded Dan Higginson as president of Synergy WorldWide in 


2009. 


65. Dan Norman and Synergy were offered help with the Korean market by 


Healthbanc before or while they entered that market; Synergy did not accept the help, though 


Case 2:16-cv-00135-JNP-PMW   Document 43   Filed 08/08/16   Page 10 of 37


194







11 
 


they used, and still use, the same name, same container, same 150 g sales unit, marketing 


materials, and slogans provided by Healthbanc in that market. 


66. From 2006 to August 2013, Synergy WorldWide mailed a monthly royalty check 


along with a summary that purportedly reflected all units of the Greens Formula it sold during 


the previous month. 


67. The summary also showed units sold for previous months in that year with an 


annotation stating that the royalty for that particular year up to that point had already been paid 


to HealthBanc. 


68. Synergy WorldWide only reported to HealthBanc the sales of the Greens Formula 


that occurred in Australia, Mexico, and the United States; and these reports were inaccurate and 


they did not break down the sales by countries, despite repeated requests to do so. 


69. Because of Synergy WorldWide’s representations in its monthly summaries and 


royalty payments, HealthBanc only knew about aggregate worldwide sales, and was told by 


Rebecca Sandberger, associate general counsel of Nature’s Sunshine, that Mexico, Australia and 


the United States were the only countries in which the Greens Formula was being sold. 


70. However, unbeknownst to HealthBanc, Synergy WorldWide, under Dan Norman, 


president, sold the Greens Formula in other countries and in other forms without paying or 


reporting any royalties to HealthBanc. 


71. In September 2013, Synergy WorldWide mailed HealthBanc a royalty check and 


a summary of units sold the previous month that matched the amount on the royalty check.   
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72. In addition to the usual summary included with the royalty check, another 


summary was inadvertently provided that reflected the previous ten months of unit sales in 


Korea. 


73. The Korea summary was titled “Healthbanc Korea Accrual.” 


74. The Korea summary showed that Synergy WorldWide had sold 36,203 units of 


the Greens Formula over the previous ten months, totaling $63,355.25 owed to HealthBanc.  


75. Since 2013, HealthBanc has been attempting to obtain more information from 


Synergy WorldWide regarding sales in Korea and other countries and royalties owed to 


HealthBanc. 


76. On March 19, 2014, Synergy WorldWide sent an email to HealthBanc stating it 


would “like to discuss ending the agreement” for the sum of $20,000.00; at that time, Plaintiff 


again requested an accounting by month, by country, by units sold and also requested the basis 


for the $20,000.00 offer. 


77. Despite having sold nearly 100,000 units up to that point of the Greens Formula 


in only Australia, Mexico, and the United States—in addition to the sales in the rest of the world 


that HealthBanc did now know about—Synergy WorldWide alleged it was not “getting any sales 


and marketing value out of the relationship”; however, Synergy still used the “Core Greens” 


name, the “Green Fusion Technology” marketing label, and other marketing tools developed by 


Plaintiff.  


78. On April 30, 2014, Dan Norman, president of Synergy WorldWide, in response to 


Plaintiff’s last request for an accounting, personally emailed HealthBanc a spreadsheet 
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purportedly showing “the history of the royalty and payments” and offering HealthBanc 


“$30,000 to terminate the agreement.” 


79. On that date, Dan Norman was not aware that HealthBanc knew about the 


HealthBanc Korean Accrual sheet and sales of the Greens Formula; and Synergy only become 


aware of HealthBanc’s knowledge regarding the HealthBanc Korean Accrual account and sales 


in June of that year, after Plaintiff informed Dan Higginson. 


80. HealthBanc at that time, again requested an accounting by month, by country, by 


units sold and also requested the basis for the $30,000.00 offer. 


81. On August 27, 2014, HealthBanc requested from Synergy WorldWide “the 


accounting breakdown of the sales of [the Greens Formula] by country by month by number of 


units sold back to the origination of our royalty agreement.” 


82. On October 9, 2014, Nature’s Sunshine, through Rebecca Sandberger, emailed 


HealthBanc another spreadsheet showing sales from August 2013 to August 2014 and 


misrepresenting that sales occurred only in Australia and the United States. 


83. On October 22, 2014, Nature’s Sunshine emailed HealthBanc another spreadsheet 


showing sales from January 2008 to September 2014 and misrepresenting that the sales occurred 


only in Australia, Mexico, and the United States; and further misrepresented the amounts of sales 


which occurred in those countries. 


84. On June 30, 2015, after HealthBanc requested an accounting of all sales of the 


Greens Formula in all countries, Nature’s Sunshine emailed HealthBanc another spreadsheet 


misrepresenting that the only sales outside of Australia, Mexico, and the United States occurred 


in Korea. 
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85. Synergy finally informed HealthBanc after inquiry that as of July 2015, Synergy 


WorldWide had sold more than 218,246 units of the Greens Formula in Korea, equaling at least 


$381,930.00 in unpaid royalties to HealthBanc for sales in Korea as of that date, according to the 


HealthBanc Accrual worksheet. 


86. For reasons unknown to HealthBanc, Synergy WorldWide has failed to pay the 


royalties for the sales in Korea and other countries and continues not to pay the royalties. 


87. Synergy WorldWide had its parent company, Nature’s Sunshine, manufacture the 


Greens Formula. 


88. Upon information and belief, Nature’s Sunshine in turn distributed the Greens 


Formula to other subsidiaries; these subsidiaries in turn sold the Greens Formula or its 


derivatives in various countries and did not report sales to or pay royalties to HealthBanc. 


89. These subsidiaries sold the Greens Formula or its derivatives to consumers 


without HealthBanc’s knowledge. 


90. Upon information and belief, Synergy and/or Nature’s Sunshine have also 


provided the Greens Formula to Hong Kong Limited, a joint venture of which Nature’s Sunshine 


owns 80%, for distribution in Asia, and to several of its subsidiaries. 


91. Upon information and belief, Synergy has not paid HealthBanc royalties for sales 


generated by Hong Kong Limited or the subsidiary Defendants. 


92. In short, Synergy has distributed the Greens Formula in various countries but 


concealed that fact from HealthBanc and never paid royalties on the sales. 


93. Upon information and belief, Synergy has also provided the Greens Formula to 


other companies that distribute it without paying any royalties. 


Case 2:16-cv-00135-JNP-PMW   Document 43   Filed 08/08/16   Page 14 of 37


198







15 
 


Synergy WorldWide Fails to Work with HealthBanc to  
Facilitate Changes to the Greens Formula 


 
94. Nature’s Sunshine now procures all raw materials and manufactures the Greens 


Formula, including powder, capsules and stick packs. 


95. Finished products are stored in the Nature’s Sunshine warehouses and shipped 


directly to the end customer from the Nature’s Sunshine’s warehouse. 


96. Once the product is shipped, Nature’s Sunshine’s computer system automatically 


records the sales, and Synergy WorldWide is notified by Nature’s Sunshine of the amount to 


record in the Synergy general ledger. 


97. Synergy WorldWide was contractually required—but failed—to work together to 


facilitate changes to the Greens Formula for use in other countries. 


98. HealthBanc learned of the capsule manufacturing and believed they were being 


sold only in the United States and that the royalty payments it was receiving included the sales of 


capsules, based on an email received from Dan Norman, which was dated February 27, 2013. 


Synergy WorldWide Fails to Pay Royalties for Sales of Capsules and Stick Packs 


99. In 2015, HealthBanc discovered that it has never been paid any royalties for the 


sales of capsules, which HealthBanc believes are being sold in Australia, Canada, Czech 


Republic, Hong Kong, Japan, Korea, Malaysia, New Zealand, Philippines, Singapore, and the 


United States. 


100. In July 2015, Synergy WorldWide informed HealthBanc that it had not paid and 


would not pay any royalties for the sales of capsules and stick packs. 


101. Synergy WorldWide’s reason for not paying royalties on capsules—despite 


having an express contractual obligation “to maintain good faith, loyalty and mutual respect 
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towards each other during the course of [the] Agreement”—was that the Agreement required a 


royalty payment solely “per 150 gram bottle of the Greens Formula,” but that Synergy 


WorldWide was selling the Greens Formula in different packaging—capsules and stick packs; 


this was in spite of the fact that the sticks and capsules were also being sold in 150 gram 


packages marketed as Core Greens with Green Fusion Technology. 


102. However, as evidence of the Agreement’s intent, the Greens Formula has never 


been sold in a bottle; rather, it has been sold in a cylindrical container.  Nevertheless, the course 


of dealing between the parties is that Synergy WorldWide began paying royalties to HealthBanc 


based on sales of the Greens Formula in the cylindrical containers. 


103. Using Synergy WorldWide’s logic, it would not have been required to pay 


HealthBanc any royalties—and therefore could have completely deprived HealthBanc of the 


benefit of the Agreement—if, from the very beginning, it sold 160-gram bottles or 150-gram 


boxes of the Greens Formula instead of 150-gram bottles because the Agreement references 


royalties only for the sale of the Greens Formula in 150-gram-bottle packaging. 


104. In other words, Synergy WorldWide claims it is required to pay a royalty for sales 


of the Greens Formula only if the Greens Formula is sold only in a bottle that holds exactly 150 


stand-alone grams of the Greens Formula, despite the royalties it has historically paid to 


HealthBanc based on sales of the Greens Formula in cylindrical containers. 


105. Regardless, in exchange for a royalty, HealthBanc granted Synergy WorldWide 


the rights to sell HealthBanc’s Greens Formula, not the rights to sell a bottle. 


106. At this time, since the filing of this lawsuit, instead of adhering to the express 


terms in the Agreement “to maintain good faith, loyalty and mutual respect towards each other 
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during the course of [the] Agreement,” Synergy WorldWide renamed the Greens Formula from 


Core Greens to Essential Greens and failed to pay royalties to HealthBanc for Essential Greens, 


Core Greens and for capsules and stick packs. 


107. Further, when the parties negotiated their agreements, the parties specifically 


discussed the strategy of initially introducing a-30 day supply in powder form (150 gram) and 


later introducing a “travel size” in either a “foil pack” or “capsules” and finally a jumbo size also 


known as a professional size (450 gram).   


108. Payment of royalties for sales of the Greens Formula in all forms was expected by 


all parties. 


Synergy WorldWide Fails to Provide Reports of its Sales of the Greens Formula 


109. As explained above, Synergy WorldWide failed to provide any monthly reports 


breaking down the sales of the Greens Formula in its various forms or under various names for 


itself, Nature’s Sunshine or their subsidiaries operating in different countries. 


110. The Agreement requires reports for the “sales of the Greens Formula” and does 


not provide an exception for sales packaged in capsules or stick packs, or sales under a different 


name. 


111. On June 15, 2015, HealthBanc provided a five-day notice to Synergy WorldWide 


to make its accounting records available to HealthBanc as per the parties’ Agreement. 


112. On June 22, 2015, instead of making its records available, Synergy WorldWide 


sent a spreadsheet showing royalties paid to HealthBanc, and again omitting sales in Korea and 


other countries, as well as sales of capsules and stick packs, and sales under other names for the 


product. 
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113. On June 25, 2015, HealthBanc responded to Synergy WorldWide stating that 


Synergy WorldWide failed to make its records available and sent only “a royalty schedule which 


on its face does not include Korean sales,” and demanding for the second time “to audit within 5 


days all of the accounting records pertaining to the sale of the Greens Formula.” 


114. On June 30, 2015, Synergy responded by provided a spreadsheet of sales in Korea 


and again failing to address HealthBanc’s demand make its accounting records available. 


115. On July 2, 2015, HealthBanc requested for the third time that Synergy 


WorldWide make its records available for HealthBanc to review. 


116. Five days later, on July 7, 2015, HealthBanc requested for the fourth time that 


Synergy WorldWide make its records available for HealthBanc to review. 


117. On July 8, 2015, Synergy WorldWide responded that it would “try[] to get a few 


times that HealthBank’s [sic] accountant can be on in [its] offices next week.” 


118. On July 16, 2015, Synergy WorldWide finally made some of its records available 


to HealthBanc for review. 


119. The intent of performing the review was to verify that Synergy WorldWide 


accurately computed the monthly royalty liability to HealthBanc based upon complete and 


accurate number of unit sales of the Greens Formula, including capsules and sticks, equal to 


$1.75 per 150 grams. 


120. In order to determine completeness of the units sold quantity included in the 


royalty computation, HealthBanc requested that Synergy WorldWide provide the source reports 


for the monthly computation. 
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121. Synergy WorldWide informed HealthBanc that the units sold quantities were 


obtained from three separate computer-generated reports at different times since 2006 to 


compute the royalty computation as follows: 


a. Inventory Sold by Month Report (units sold by SKU for the entire year of 2006).  


Used from September 2006 until December 2006. 


b. Inventory Items Sold Summary Report (units sold by SKU one month). Used 


from January 2007 to February 2007. 


c. Inventory Items Sold – One Item Only Report (units sold by SKU for one month). 


Used from March 2007 to present. 


122. In order to verify the completeness of these source reports, HealthBanc requested 


the following reports: 


a. Source report (by SKU for one month); 


b. Report identifying sales by SKU multiplied by extended price; 


c. Journal entry recording total sales by month into general ledger; 


d. General Ledger; and 


e. SEC-audited financial statements 


f. A list of the accrued liabilities owed to HealthBanc. 


123. However, Nature’s Sunshine provided HealthBanc access only to the computer-


generated reports and refused to provide the source reports that are needed to verify the 


completeness of the computer-generated reports. 
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124. Nature’s Sunshine also prohibited HealthBanc from comparing the extended sales 


prices report with the amount recorded in the Synergy general ledger used as a basis for financial 


reports included in the 10-K and 10-Q SEC filings. 


125. During the review, Synergy WorldWide informed HealthBanc that Synergy 


WorldWide omitted the product unit sales of the Greens Formula in Korea when reporting 


royalties to HealthBanc but failed to explain why. 


126. The results of HealthBanc’s review are as follows: 


a. From September 2006 to December 2007, Synergy WorldWide claimed it 


included samples given away to distributors in the royalty computation.  No 


source documentation was provided to validate the number of samples included in 


the computation. 


b. From July 2008 to August 2008, Synergy WorldWide manually deducted returns 


from the units sold included in the royalty computation.  No source 


documentation was provided to validate the number of units returned.  Synergy 


WorldWide also excluded units sold in Australia/New Zealand from the July 2008 


to August 2008 royalty computation. 


c. In December 2008, February 2009, and June 2009, Synergy WorldWide manually 


deducted returns from the units sold included in the royalty computation.  No 


source documentation was provided to validate the number of units returned.  The 


copy of the original source report for December 2008, February 2009, and June 


2009 was missing from the respective voucher package. 
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d. In August 2009, Synergy WorldWide excluded the unit sales in Mexico from the 


royalty computation.  


e. In January and February 2010, Synergy WorldWide excluded unit sales in Mexico 


from the royalty computation.  In addition, Synergy WorldWide also excluded 


unit sales in Australia/New Zealand from the royalty computation.  However, 


January and February 2010 unit sales in Australia/New Zealand were included in 


the March 2010 royalty computation. 


f. In March 2010, Synergy WorldWide computed the royalty based upon 1482 units 


sold.  However, Synergy WorldWide represented that the units sold in the 


Australia/New Zealand for January, February, and March 2010; the units sold in 


the United States in March 2010; and the units sold in Mexico in March 2010 


totaled 1520 units. 


g. In each month selected, the number of units sold included on the copy of the 


original source report (monthly voucher package) has changed (decreased) when 


compared to the units sold per the same computer generated report as of July 16, 


2015.  Synergy WorldWide could not explain why the changes occurred.  Since 


the historical units sold per copies of the original report is different than the 


historical units sold per the source report as of July 16, 2015, the source report 


cannot be relied upon. 


127. As of today, neither Synergy WorldWide nor Nature’s Sunshine have not made 


their complete records available for review. 
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128. Contrary to the confidentiality agreement, Synergy WorldWide has relinquished 


the confidential information relating to “financial and pricing information, procurement 


requirements, purchasing, manufacturing, . . . business forecasts, sales and merchandising[,] and 


marketing information” to Nature’s Sunshine, which is now holding this information and 


refusing to provide it to HealthBanc. 


Defendants’ Pattern of Concealment 


129. For the entirety of the parties’ Agreement, Synergy WorldWide has never 


intended to pay HealthBanc any royalties for any sales outside of Australia, Mexico, and the 


United States, even though it has made sales in other countries; nor have they paid accurate 


royalties for those countries even though their accounting showed accrued royalties to 


HealthBank. 


130. For the entirety of the parties’ Agreement, Synergy WorldWide sent HealthBanc 


monthly summaries of sales by mail that actively concealed any reference to the location of the 


sales. 


131. For the entirety of the parties’ Agreement, whenever HealthBanc requested a 


complete summary of sales of the Greens Formula, Synergy WorldWide sent HealthBanc 


summaries of sales by mail that actively concealed the location of the sales. 


132. For the entirety of the parties’ Agreement, Synergy WorldWide has actively 


concealed that royalty payments did not include sales of the Greens Formula that was sold in 


capsule form or other forms, including stick packs. 
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133. Now that HealthBanc has discovered Synergy WorldWide’s failure to pay 


royalties, Synergy WorldWide and Nature’s Sunshine have actively concealed accounting 


records from HealthBanc.  


134. Despite Synergy WorldWide’s high volume of sales in multiple countries and 


active concealment of its actions, it requested to buy HealthBanc out of royalty payments under 


the Agreement, alleging Synergy WorldWide was not “getting any sales and marketing value out 


of the relationship”; further, Rebecca Sandberger, associate general Counsel with Nature’s 


Sunshine, threatened in June 2015 to discontinue sales of the product by December of 2015 


because of the lack of volume, and expressed an intent to pay Plaintiff one year’s royalty as a 


termination payment.  


135. In January 2016, Synergy requested the return of $197,759 in royalties paid to 


HealthBanc, alleging that, despite acknowledging earning millions of dollars in profit from the 


exclusive use of the Greens Formula, Synergy has “never received anything of value and the 


[royalty] contract is void from inception.” 


136. Synergy WorldWide has also alleged a breach of the Royalty Agreement by 


HealthBanc;  however, Synergy WorldWide has never given a 30-day notice to cure any alleged 


breach to HealthBanc as required under the Royalty Agreement before terminating it. 


137. Defendants’ actions are done willfully and intentionally in order to pay fewer 


royalties to HealthBanc and prohibit HealthBanc from determining the royalty amounts it is 


owed. 
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138. Defendants have threatened to and started to replace Core Greens with a different 


label, Essential Greens, by utilizing the formula and marketing already created by the Greens 


Formula. 


139. The Essential Greens formula is identical to the formula marketed a few months 


earlier as Core Greens, which in turn was derived from the Greens Formula originally bought by 


Synergy Worldwide from HealthBanc.  


140. Upon affirmation and belief, at this time, the majority of Core Greens’s initial 


components are still used in the same percentage ratios in Essential Greens and the present Core 


Greens as they were in the original formula. 


141. In fact, Synergy WorldWide has kept the majority of the original ingredients, only 


subtracting 5 ingredients because of sourcing problems, adding additional amounts of already 


existing ingredients and two new ingredients in replacement, and modifying an existing 


ingredient for its latest version of Core Greens.  


142. Based on the Defendants’ own records, the present Core Greens and the Essential 


Greens formula were both derived from the original Core Greens formulas obtained from the 


Plaintiff. 


143. Defendants are presently marketing and selling both of these products, in powder 


containers, capsules and stick packs, without paying any royalties to HealthBanc. 


144. The Defendants also still use the Core Greens label design, and still use the terms 


“Green Fusion Technology” as part of their marketing campaigns for both “Core Greens” and 


“Essential Greens”. 
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145. The Defendants have also published on the Essential Greens containers sold in 


Korea and possibly other countries, a list of the ingredients used in that formula, as well as the 


ratios of these ingredients, which were to be kept confidential under the terms of both the 


Synergy’s Royalty Agreement and the Nature’s Sunshine Non-Disclosure Agreement. 


146. At the very least, Defendants’ conduct manifests a knowing and reckless 


indifference toward, and a disregard of, HealthBanc’s rights. 


FIRST CAUSE OF ACTION 
Breach of Contract – Synergy 


147. HealthBanc hereby incorporates by reference each and every preceding paragraph 


and allegation of this complaint as if fully set forth anew herein. 


148. Synergy WorldWide and HealthBanc entered into the written Agreement in 


December 2006. 


149. HealthBanc fulfilled its obligations under the Royalty Agreement. 


150.  Synergy WorldWide breached the Agreement by (1) failing to pay royalties; (2) 


failing to make records available; (3) failing to provide monthly summaries of its sales of the 


Greens Formula; (4) failing “to maintain good faith, loyalty and mutual respect towards each 


other during the course of [the] Agreement” by not paying royalties for the sales of capsules and 


stick packs and threatening to replace the Greens Formula with another formula; (5) providing 


confidential information to Nature’s Sunshine, which is now refusing access to this information 


for audit purposes; (6) declaring the contract void and ceasing royalty payments; (7) publishing 


the ingredients ratios of a formula derived from the Greens Formula which it agreed to keep 


confidential; and (8) replacing the Core Greens label on its products with an “Essential Greens” 
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label, while using substantially the same formula, or a formula derived from the Greens Formula, 


and refusing to pay royalties on said “Essential Greens” products. 


151. HealthBanc has been injured by not receiving at least $491,620.50 in royalty 


payments. 


152. HealthBanc is entitled to the review of all accounting records relating to the sales 


of the Greens Formula and its derivatives, including the Essential Greens formula wherever it 


was sold and in whatever form it was sold and to all royalty payments for said sales. 


153. HealthBanc is entitled to specific performance of the contract or to damages in an 


amount to be proven at trial. 


154. HealthBanc is entitled to attorney fees and costs pursuant to the terms of the 


Royalty Agreement. 


SECOND CAUSE OF ACTION 
Breach of Implied and Express Covenant of Good Faith and Fair Dealing-Synergy 


155. HealthBanc hereby incorporates by reference each and every preceding paragraph 


and allegation of this complaint as if fully set forth anew herein. 


156. In exchange for the rights to manufacture and sell the Greens Formula, Synergy 


WorldWide agreed to pay a royalty to HealthBanc. 


157. As part of the Agreement, Synergy WorldWide covenanted not to do anything 


intentionally to injure HealthBanc’s right to receive the benefits of the Agreement, which was a 


royalty payment for the sale of the Greens Formula. 


158. Synergy WorldWide breached its covenant by knowingly allowing Nature’s 


Sunshine to distribute the Greens Formula and its derivatives and marketing materials to 
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Nature’s Sunshine’s subsidiaries so the subsidiaries could sell the Greens Formula without 


paying royalties to HealthBanc. 


159. Synergy WorldWide breached its covenants of good faith and fair dealing by 


transferring vital parts of the accounting to which HealthBanc was entitled to its parent company, 


Nature’s Sunshine, with the effect that neither Synergy WorldWide nor HealthBanc could 


actually access the information to which HealthBanc was entitled. 


160. Synergy WorldWide breached its covenants of good faith and fair dealing by 


using the Greens Formula or a derivative thereof, and failing to pay royalties for sales of the 


Greens Formula in different packaging, including capsules and stick packs. 


161. Synergy WorldWide breached its covenant of good faith and fair dealing by using 


the Greens Formula to create markets in various countries, and then replacing “Core Greens” 


with “Essential Greens” in an effort to confuse HealthBanc into believing it was not owed any 


royalties on this “new product”; while still using the same packaging, marketing slogans and 


formula as were used for the Core Greens product. 


162. HealthBanc is entitled to the review of all accounting records relating to the sales 


of the Greens Formula and its derivatives wherever it was sold and in whatever form it was sold 


and to all royalty payments for said sales. 


163. HealthBanc is entitled to attorney fees and costs pursuant to the terms of the 


Agreement. 


164. HealthBanc is entitled to an injunction precluding Synergy from breaching its 


duties of good faith and loyalty and precluding Synergy from replacing the Greens Formula with 
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a separate formula, and to damages in the amount of royalty payments Synergy and Nature’s 


Sunshine have failed to pay. 


THIRD CAUSE OF ACTION 
Constructive Fraud by Synergy WorldWide and Dan Norman 


165. HealthBanc hereby incorporates by reference each and every preceding paragraph 


and allegation of this complaint as if fully set forth anew herein. 


166. The Royalty Agreement, as well as the dealings between the parties before and 


after the signing of the Royalty Agreement, created a situation where Synergy WorldWide, 


having gained the trust and confidence of HealthBanc, exercised extraordinary influence over 


HealthBanc. 


167. The Royalty Agreement transferred control of the Greens Formula to Synergy 


WorldWide. 


168. The Royalty Agreement vested complete control of the marketing process, 


accounting process and of the reporting process in Synergy WorldWide. 


169. The Royalty Agreement explicitly incorporated Synergy’s duties of loyalty, 


respect, good faith, confidentiality and the duty to account. 


170. While Dan Higginson was president of Synergy WorldWide, both during and 


after the signing of the Royalty Agreement, he conducted himself in a manner which inspired 


unreserved trust and confidence from HealthBanc in both himself and Synergy WorldWide. 


171. While Dan Higginson was president of Synergy WorldWide, he assured 


HealthBanc that the two companies would move in the same direction for worldwide expansion 


of the Greens Formula market, and always treated HealthBanc with respect and appropriate 


professionalism. 
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172. It was because of Dan Higginson’s influence and because of this trust that 


HealthBanc signed the Royalty Agreement. 


173. HealthBanc’s trust extended to the wording of the Agreement which was drafted 


by Synergy WorldWide and its parent company, Nature’s Sunshine. 


174. HealthBanc was told by the paralegal at the time, Denise Bird, that the wording of 


the Agreement would give effect to the understanding which was derived from their interaction 


with Dan Higginson; HealthBanc trusted and depended on Denise Bird because she seemed to be 


following Dan Higginson and Synergy WorldWide’s directions in implementing the terms of the 


promised relationship. 


175. While Dan Higginson was president, Synergy WorldWide interpreted the contract 


in a manner giving effect to his representations to HealthBanc, further reinforcing the trust, 


goodwill and dependency of HealthBanc towards Synergy WorldWide. 


176. The Royalty Agreement allowed Synergy WorldWide an extraordinary amount of 


influence over HealthBanc’s affairs, because Synergy WorldWide had complete control of the 


Green Formula, of the customer base, of the accounting, and of the information needed for 


HealthBanc to make decisions and monitor its income properly. 


177. The Royalty Agreement and the relationship with Dan Higginson created a 


fiduciary or confidential relationship between HealthBanc and Synergy WorldWide. 


178. To the best of HealthBanc’s knowledge, Dan Higginson did not abuse 


HealtBanc’s trust, disclosed all material relevant matters pertaining to the relationship of the 


parties, and always had Synergy WorldWide pay the amounts required by the contract. 
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179. Dan Norman succeeded Dan Higginson as president in 2009, and thereafter 


HealthBanc’s communications with Synergy WorldWide started diminishing. 


180. Dan Higginson had developed in HealthBanc a high degree of trust in the honesty 


and integrity of Synergy WorldWide. 


181. HealthBanc initially reposed the same trust in Dan Norman, and believed his 


communications and the information he conveyed. 


182. Dan Norman attempted to deceive HealthBanc as to the value of the Greens 


Formula and attempted to coerce HealthBanc’s abandonment of the contract.  


183. Dan Norman used HealthBanc not having any patents on the Greens Formula as 


an excuse to claim the Royalty Agreement as null and void and to cancel the payment of 


royalties to HealthBanc. 


184. Dan Norman knew this excuse was invalid, since HealthBanc and Synergy 


WorldWide cooperated to create the final Proposition 65-compliant version of the formula, and 


therefore HealthBanc could not have patented it. 


185. Synergy WorldWide, under Dan Norman’s instructions, changed the Greens 


Formula several times without disclosing such changes to HealthBanc to lower its costs, and 


finally also used its latest modification as an excuse not to pay royalties. 


186. Dan Norman failed to disclose that Synergy WorldWide had not paid HealthBanc 


royalties for capsules and stick packs and for products sold in Korea and possibly other 


countries. 
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187. Dan Norman later used the excuse that HealthBanc had not helped open the 


Korean market, even though HealthBanc had sent Dan Norman specific communications 


inquiring about both the Korean market and selling the Greens Formula in capsules. 


188. Dan Norman was aware that Synergy WorldWide owed HealthBanc royalties for 


the Korean market since Synergy WorldWide had an account called “HealthBanc Korea 


Accrual” for HealthBanc Korean accrued royalties, and upon affirmation and belief, expensed 


these royalties for tax purposes. 


189. Dan Norman and Synergy WorldWide have committed constructive fraud by 


failing to disclose these material facts in spite of the confidential relationship which Synergy 


WorldWide had built with HealthBanc through their previous interactions and the Royalty 


Agreement. 


190. Dan Norman actively and intentionally participated in defrauding HealthBanc by 


knowingly withholding information about royalties. 


191. HealthBanc is entitled to an award of punitive damages pursuant to U.C.A § 78B-


8-201(1)(a) for Dan Norman and Synergy WorldWide’s willful and malicious or intentionally 


fraudulent conduct; or at least, conduct that manifests a knowing and reckless indifference 


toward, and a disregard of, HealthBanc’s rights. 


FOURTH CAUSE OF ACTION 
Breach of Contract – Nature’s Sunshine 


192. Plaintiffs hereby incorporate by reference each and every preceding paragraph 


and allegation of this complaint as if fully set forth anew herein. 
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193. Nature’s Sunshine and Feldman entered into a confidentiality and non-use 


agreement (the Nature’s Sunshine Agreement), which also bound Nature’s Sunshine’s 


Subsidiaries. 


194. Feldman fulfilled its obligations under the terms of this Agreement. 


195. Nature’s Sunshine and Synergy WorldWide breached this Agreement by using 


Feldman’s Confidential Information in an unauthorized manner; and publishing on its packaging 


and that of its subsidiaries confidential information to untold number of their Korean buyers. 


196. Nature’s Sunshine has used Felman’s and HealthBanc’s information to create 


products derived from the Greens Formula which it has marketed and is still marketing through 


its subsidiaries without paying royalties to HealthBanc or Feldman. 


197. Feldman and HealthBanc are entitled to damages, to be determined at trial, for the 


publishing of confidential information or information derived therefrom, by Nature’s Sunshine; 


as well as  for the unauthorized use of such information to manufacture products for Nature’s 


Sunshine’s subsidiaries in other forms or for other countries. 


FIFTH CAUSE OF ACTION 
Violations of Utah and Federal Trade Secrets Acts by Nature’s Sunshine 


198. Plaintiffs hereby incorporate by reference each and every preceding paragraph 


and allegation of this complaint as if fully set forth anew herein. 


199. The Greens Formula and its derivatives are formulas that derive independent 


economic value, actual or potential, from not being generally known to, and not being readily 


ascertainable by proper means by, other persons who can obtain economic value from its 


disclosure or use; and have been the subject of efforts that are reasonable under the 


circumstances to maintain their secrecy. 
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200. As such, the Greens Formula and its derivatives are trade secrets. 


201. Nature’s Sunshine knew that the Royalty Agreement was exclusively between 


Synergy WorldWide and Plaintiff, and that the Greens Formula was subject to a royalty. 


202. Nature’s Sunshine manufactured products derived from the Greens Formula for 


the use of other subsidiaries besides Synergy WorldWide, and marketed and sold such products, 


thereby bypassing HealthBanc’s Royalty Agreement. 


203.  Natures’s Sunshine used the Plaintiffs’ trade secrets without Plaintiff’s express or 


implied consent fully knowing that it (Nature’s Sunshine) had acquired this trade secret under 


circumstances and a contract giving rise to a duty to maintain its secrecy and limit its use; or, in 


the alternative, derived Plaintiff’s trade secrets from or through their subsidiary Synergy 


WorldWide, who owed a contractual duty of which Nature’s Sunshine was aware to the 


Plaintiffs to maintain secrecy and limit the use of the trade secret. 


204. Nature’s Sunshine unauthorized use of Plaintiffs’ trade secrets to manufacture and 


sell the Greens Formula in its various forms to various countries is a misappropriation of trade 


secrets under both the Federal and the Utah Uniform Trade Secrets Act. 


205. Plaintiffs are entitled to damages for Nature’s Sunshine’s misappropriation of 


HealthBanc’s trade secret, including both the actual loss caused by misappropriation and the 


unjust enrichment caused by misappropriation that is not taken into account in computing actual 


loss; or, in the alternative, to a reasonable royalty for said misappropriation. 


206. Nature’s Sunshine’s misappropriation was willful and malicious and HealthBanc 


is entitled to an exemplary award of twice its damages. 
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SIXTH CAUSE OF ACTION 
Violations of Utah and Federal Trade Secrets Acts by Synergy WorldWide 


207. Synergy WorldWide disclosed and used HealthBanc’s trade secret without 


HealthBanc’s express or implied consent by having the proportions of the Greens Formula, or 


one of its derivatives disclosed and printed on the labels of Essential Greens;  and by marketing a 


formula derived from the Greens Formula under the label of Essential Greens, without paying 


royalties. 


208. Synergy WorldWide declared the Royalty Agreement void, stopped paying 


royalties, and is now using HealthBanc’s information without HealthBanc’s consent. 


209. Synergy WorldWide used the Plaintiffs’ trade secrets without Plaintiff’s express 


or implied consent fully knowing that it (Synergy WorldWide) had acquired this trade secret 


under circumstances and a Royalty Agreement giving rise to a duty to maintain its secrecy and 


limit its use.  


210. Synergy WorldWide’s unauthorized use of Plaintiffs’ trade secrets is a 


misappropriation of trade secrets under both the Federal and the Utah Uniform Trade Secrets 


Act. 


211. HealthBanc is entitled to damages for Synergy WorldWide’s misappropriation of 


HealthBanc’s trade secret, including both the actual loss caused by misappropriation and the 


unjust enrichment caused by misappropriation that is not taken into account in computing actual 


loss; or, in the alternative, to a reasonable royalty for said misappropriation. 


212. Synergy WorldWide’s misappropriation was willful and malicious and 


HealthBanc is entitled to an exemplary award of twice its damages. 
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PRAYER FOR RELIEF 


WHEREFORE, Plaintiffs pray for judgment as to the causes of action set forth above and 


against Defendants as follows: 


1. Against Defendant Synergy WorldWide for Breach of the Royalty Agreement and of the 


covenant of good faith and fair dealing:   


a. For at least $491,620.50 in unpaid royalties, whether accrued through Synergy 


WorldWide’s sales or sales by its subsidiaries; in addition to royalties on sales of 


capsules and stick packs; 


b. For an Order that Synergy WorldWide make its records concerning the sales of 


the Greens Formula and all its derivatives available; 


c. For an Order to maintain good faith, loyalty and mutual respect towards 


HealthBanc during the course of the Royalty Agreement; 


d. For an Order enforcing the terms of the Royalty Agreement to pay royalties on  


sales of the Greens Formula and its derivatives, including Essential Greens, and 


including the sales of capsules and stick packs; whether sold by Synergy 


WorldWide or Nature’s Sunshine, or any of their subsidiaries or affiliates; 


e.  For damages of at least $2,486,975, or as will be determined at trial, for 


publishing to the general public the ingredient ratios of a formula derived from 


the Greens Formula trade secret; 


f. For attorney fees and costs as provided under the Royalty Agreement, as well as 


interest at the statutory pre-judgment rate. 
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2. Against Defendants Synergy WorldWide and Dan Norman for Constructive Fraud, in an 


amount to be determined at trial but not less than $491,620.50, along with punitive 


damages pursuant to U.C.A § 78B-8-201(1)(a) for their willful and malicious or 


intentionally fraudulent conduct that manifesting a knowing and reckless indifference 


toward, and a disregard of, HealthBanc’s rights. 


3. Against Defendant Nature’s Sunshine for its breach of contract on its confidentiality and 


non-use agreement: 


a. For damages, to be proven at trial, for using Feldman’s Confidential Information 


in an unauthorized manner; and publishing confidential information on its 


packaging and that of its subsidiaries; 


b. For using used Felman’s and HealthBanc’s information to create other products 


which it has marketed and is still marketing through its subsidiaries without 


paying royalties to Feldman; and  


c. For damages of at least $2,486,975, or as will be determined at trial, for the 


publishing of confidential information or information derived therefrom, by 


Nature’s Sunshine; as well as  for the unauthorized use of such information to 


manufacture products for Nature’s Sunshine’s subsidiaries in other forms or for 


other countries; 


4. For damages arising from both Nature’s Sunshine’s and Synergy WorldWide’s 


misappropriation of HealthBanc’s trade secrets, including both the actual loss caused by 


misappropriation and the unjust enrichment caused by misappropriation that is not taken 
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into account in computing actual loss; or, in the alternative, to a reasonable royalty for 


said misappropriation. 


5. For an exemplary award of twice HealthBanc’s damages, as provided for under both Utah 


and Federal Trade Secrets Acts. 


6. For attorney fees and costs as allowed by law. 


7. For such further relief as the Court deems just. 


 


DATED and SIGNED this 8th day of August, 2016. 


 ASCIONE & ASSOCIATES 
    
 /s/ Patrick J. Ascione 
 ___________________________ 


 Patrick J. Ascione 
 Attorney for Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF UTAH 


 
HEALTHBANC INTERNATIONAL, LLC 
and BERNARD FELDMAN; 
 
Plaintiffs and Counterclaim Defendants, 
 
v. 
 
SYNERGY WORLDWIDE, INC.; 
NATURE’S SUNSHINE PRODUCTS, 
INCORPORATED; and DAN NORMAN; 
 
Defendants and Counterclaim Plaintiffs. 
 


 
 
 
MEMORANDUM DECISION AND ORDER 
GRANTING DEFENDANTS’ MOTION TO 
DISMISS 
 
Case No. 2:16-cv-00135-JNP-PMW 
 
District Judge Jill N. Parrish 
 


 Before the court is a motion to dismiss brought by defendants Synergy Worldwide, Inc., 


Nature’s Sunshine Products, Inc., and Dan Norman (collectively, Synergy) against plaintiffs 


HealthBanc International, LLC and Bernard Feldman (collectively, HealthBanc). (Docket 45). 


Synergy argues that HealthBanc’s third cause of action for constructive fraud and fifth and sixth 


causes of action for violations of the Utah and Federal Trade Secret Acts fail as a matter of law. 


This court agrees and dismisses HealthBanc’s third, fifth, and sixth causes of action with 


prejudice. 


BACKGROUND 


 HealthBanc created a recipe for a powder comprised of various grasses and other 


components called “the greens formula.” The greens formula can be combined with water to 


create a nutritional supplement.  


HealthBanc entered into a royalty contract with Synergy, a multi-level marketing 


company. The contract gave Synergy the exclusive right to distribute the greens formula in 
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exchange for an agreement to pay HealthBanc a fixed sum of money for each bottle of the greens 


formula Synergy sold. The contract required Synergy to summarize its royalty calculations and 


make its records regarding these calculations available to HealthBanc. 


About nine years after entering into the contract, HealthBanc sued Synergy. HealthBanc 


alleged that Synergy had breached the contract and a covenant of good faith and fair dealing by, 


among other things, failing to pay royalties or to make records available. HealthBanc also 


asserted in its third cause of action that Synergy had assumed a position of trust and confidence 


and that it committed constructive fraud by failing to disclose the deficient royalty payments. 


Additionally, HealthBanc alleged in its fifth and sixth causes of action that Synergy violated both 


Utah and federal trade secret statutes by printing portions of the greens formula on the packaging 


of the product and by using the greens formula without paying royalties. 


APPLICABLE LAW AND LEGAL STANDARDS 


A federal court exercising either diversity jurisdiction or supplemental jurisdiction 


“applies the substantive law, including choice of law rules, of the forum state.” BancOklahoma 


Mortg. Corp. v. Capital Title Co., 194 F.3d 1089, 1103 (10th Cir. 1999) (citation omitted). Utah 


applies “the ‘most significant relationship’ approach as described in the Restatement (Second) of 


Conflict of Laws in determining which state’s laws should apply to a given circumstance.” 


Waddoups v. Amalgamated Sugar Co., 54 P.3d 1054, 1059 (Utah 2002). 


Neither HealthBanc nor Synergy engaged in a Utah choice of law analysis to determine 


which jurisdiction’s substantive law governs Synergy’s fraud claim. Instead, both parties have 


assumed that Utah law governs this tort claim and have exclusively cited Utah’s substantive law. 


Absent any indication to the contrary in the facts alleged in HealthBanc’s complaint, this court 


also applies Utah’s substantive law. 
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But this court applies federal law when determining whether dismissal of a cause of 


action is appropriate under rule 12(b)(6) of the Federal Rules of Civil Procedure. See Stickley v. 


State Farm Mut. Auto. Ins. Co., 505 F.3d 1070, 1076 (10th Cir. 2007) (“[W]e are governed by 


federal law in determining the propriety of the district court’s grant of summary judgment [under 


rule 56(c).”). Under rule 12(b)(6), a court may dismiss a complaint if it fails “to state a claim 


upon which relief can be granted.” When considering a motion to dismiss for failure to state a 


claim, a court “accept[s] as true all well-pleaded factual allegations in the complaint and view[s] 


them in the light most favorable to the plaintiff.” Burnett v. Mortg. Elec. Registration Sys., Inc., 


706 F.3d 1231, 1235 (10th Cir. 2013). 


ANALYSIS 


I. HealthBanc’s Cause of Action for Constructive Fraud. 


In HealthBanc’s third cause of action, it alleged that Synergy and Mr. Norman are liable 


for the tort of constructive fraud. HealthBanc asserted that Synergy’s former president 


“conducted himself in a manner which inspired unreserved trust and confidence from 


HealthBanc in both himself and Synergy” and that both this exemplary conduct and the royalty 


contract “created a fiduciary or confidential relationship between HealthBanc and Synergy.” 


[Docket 43, ¶¶ 170, 177].  HealthBanc further asserted that Synergy and its new president, Mr. 


Norman, betrayed this fiduciary or confidential relationship by failing to disclose that Synergy 


had not made royalty payments required under the contract and by withholding information 


regarding royalties. [Docket 43, ¶¶ 189–90]. 


Synergy and Mr. Norman moved to dismiss this cause of action, arguing that it is barred 


as a matter of law under Utah’s economic loss rule. Under Utah law, “[t]he economic loss rule is 


a judicially created doctrine that marks the fundamental boundary between contract law, which 
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protects expectancy interests created through agreement between the parties, and tort law, which 


protects individuals and their property from physical harm by imposing a duty of reasonable 


care.” Reighard v. Yates, 285 P.3d 1168, 1176 (Utah 2012) (citation omitted). “Thus, ‘when a 


conflict arises between parties to a contract regarding the subject matter of that contract, “the 


contractual relationship controls, and parties are not permitted to assert actions in tort in an 


attempt to circumvent the bargain they agreed upon.” ’ ” Id. (citation omitted). 


Synergy and Mr. Norman contend that HealthBanc’s cause of action for constructive 


fraud is prohibited by the economic loss rule because HealthBanc is seeking a tort remedy for 


breaches of duties imposed by the royalty contract—i.e. to pay royalties and to correctly report 


information regarding the royalty calculation. HealthBanc responds by arguing that under Utah 


law the economic loss rule does not apply to intentional torts such as fraud. Alternatively, 


HealthBanc asserts that the economic loss rule does not bar its fraud claim because Synergy and 


Mr. Norman had independent fiduciary duties to pay royalties and correctly report information. 


This court shall address each of HealthBanc’s arguments in turn. 


A. Utah’s economic loss rule and the intentional torts exception. 


The economic loss rule began as a products liability concept. Grynberg v. Questar 


Pipeline Co., 70 P.3d 1, 11 (Utah 2003). Under the historic version of the rule, it required “that 


contract law define the remedy when the loss is strictly economic, i.e., when no damage occurs 


to persons or property other than the product in question.” Id. Thus, the rule originally turned on 


the nature of the harm caused by a defective product. If the harm was strictly economic in nature, 


the contract between the buyer and the seller governed the dispute. See E. River S.S. Corp. v. 


Transamerica Delaval, Inc., 476 U.S. 858, 872–73 (1986) (“Contract law, and the law of 
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warranty in particular, is well suited to [product liability cases] because the parties may set the 


terms of their own agreements.”). 


The Utah Supreme Court first applied the economic loss rule outside the strict confines of 


product liability in a construction defect case, American Towers Owners Association, Inc. v. CCI 


Mechanical, Inc., 930 P.2d 1182 (Utah 1996). In that case, the court followed the traditional 


economic loss rule and focused on the nature of the harm caused by the construction defect and 


determined that it was purely economic in nature. Id. at 1190 (“Builders who construct low 


quality housing that does not cause injury to persons or property may still be held liable for 


damages, but that liability should be defined by the contract between the parties.”). In a footnote, 


the court cited a products liability authority and stated in dicta that “[a] plaintiff may, however, 


recover purely economic losses in cases involving intentional torts, e.g., fraud, business 


disparagement, intentional interference with contract, etc.” Id. at 1190 n.11. 


A few years later, the Utah Supreme Court again applied the traditional version of the 


economic loss rule in a dispute about defective construction designs, stating that “the economic 


loss rule holds that ‘economic damages are not recoverable in negligence absent physical 


property damage or bodily injury.’” SME Indus., Inc. v. Thompson, Ventulett, Stainback & 


Assocs., Inc., 28 P.3d 669, 680 (quoting American Towers, 930 P.2d at 1189). In dicta, the Utah 


Supreme Court cited the footnote from American Towers regarding international tort liability and 


stated that “plaintiffs may recover purely economic losses in cases involving intentional torts 


such as fraud, business disparagement, and intentional interference with contract.” Id. at 680 n.8. 


In 2002, however, the Utah Supreme Court broke with the nature-of-the-harm test applied 


in American Towers and SME Industries. In Hermansen v. Tasulis, the court expressly adopted 


the test articulated in a Colorado Supreme Court case, holding that: 
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The proper focus in an analysis under the economic loss rule is on 
the source of the duties alleged to have been breached. Thus, our 
formulation of the economic loss rule is that a party suffering only 
economic loss from the breach of an express or implied contractual 
duty may not assert a tort claim for such a breach absent an 
independent duty of care under tort law. 


48 P.3d 235, 240 (Utah 2002) (citation omitted). 


A year later, the Utah Supreme Court further developed the independent-duty test. 


Applying Wyoming law, the court noted in Grynberg v. Questar Pipeline Co. that the economic 


loss rule originated in products liability law, but concluded that “[f]ocusing on the character of 


the harm, however, made it difficult to apply the economic loss doctrine beyond the realm of 


products liability, where torts such as fraud and conversion exist to remedy purely economic 


losses in non-contractual settings.” 70 P.3d 1, 11 (Utah 2003). Grynberg observed, however, that 


“many courts have successfully translated the theory by recognizing and applying the underlying 


premise of the economic loss doctrine: successful separation of contract and tort law requires 


identification of the underlying duties governing the parties’ relationship.” Id. Thus, Grynberg 


concluded that: 


Using the historical language of economic loss and alluding to 
products liability cases is deceptive and turns the focus away from 
the core reasoning of [Wyoming law]—that once there is a 
contract, any tort claim must be premised upon an independent 
duty that exists apart from the contract. All contract duties, and all 
breaches of those duties—no matter how intentional—must be 
enforced pursuant to contract law. 


Id. (emphasis added). 


 Applying this new test, the Grynberg court rejected the plaintiffs’ contention that the 


economic loss rule could not be applied to intentional torts. Id. at 12. Although Grynberg applied 
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Wyoming law, it specifically addressed the footnotes from American Towers and SME Industries 


regarding intentional torts and repudiated them: 


The language of American Towers Owners Ass’n and SME 
Industries, two Utah construction cases, relied upon the products 
liability-based language of economic loss. In Hermansen v. Tasulis, 
we expressly adopted the independent duty-based rule articulated 
[by the Colorado Supreme Court] and held that “the initial inquiry 
in cases where the line between contract and tort blurs is whether a 
duty exists independent of any contractual obligations between the 
parties.” Since they were decided before we adopted Colorado’s 
interpretation, and Wyoming clearly follows the independent duty 
[test], we do not find American Towers Owners Ass'n and SME 
Industries persuasive authority regarding the current state of the 
economic loss rule in Wyoming or Utah. 


 Id. at 13 (citation omitted). Therefore, this court concludes that Utah’s common law does not 


currently recognize a blanket intentional torts exception to the economic loss rule.1  


B. Utah’s economic loss rule and the independent duty exception. 


In cases that do not involve either a product liability claim or a construction or design 


defect claim, “[w]hether the economic loss rule applies depends on ‘whether a duty exists 


independent of any contractual obligations between the parties.’” Reighard, 285 P.3d at 1176  


(citation omitted); accord Davencourt at Pilgrims Landing Homeowners Ass’n v. Davencourt at 


Pilgrims Landing, LC, 221 P.3d 234, 244 (Utah 2009) (“Where the economic loss rule is at issue, 


the ‘initial inquiry’ becomes ‘whether a duty exists independent of any contractual obligations 


between the parties.’ If we find that an independent duty exists under the law, ‘the economic loss 


                                                 


1 The Utah legislature has codified the intentional tort exception in defective design or 
construction cases. UTAH CODE § 78B-4-513(5). Because this case does not involve a design or 
construction defect, this statutory rule does not apply. 
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rule does not bar a tort claim . . . .’” (citations omitted)). 2 Thus, the relevant question in this case 


is whether Synergy owes duties that exist independent from its contractual duties under the 


royalty agreement.  


In an attempt to establish an independent duty, HealthBanc argues that Synergy owes it 


fiduciary duties that exist separately from Synergy’s contractual duties to accurately report and 


pay royalties. Whether Synergy owes independent fiduciary duties is a question of law. See 


Davencourt, 221 P.3d at 244; Yazd v. Woodside Homes Corp., 143 P.3d 283, 286–87 (Utah 2006).  


“To determine whether a duty arises outside of a contract, we analyze the nature of the 


parties’ relationship.” Donner v. Nicklaus, 778 F.3d 857, 873 (10th Cir. 2015) (applying Utah 


law). Utah courts have recognized that some individuals, such as real estate agents or real estate 


appraisers, may assume fiduciary duties pursuant to a statute or a license. Id. In addition, certain 


relationships that involve disparities in knowledge, sophistication, or bargaining power may 


create common-law fiduciary duties on the part of the advantaged party. Yazd, 143 P.3d at 286. 


For example, Utah courts have recognized the duty of a contractor-seller to reveal information to 


the purchaser of a home. Id. at 288.  


                                                 


2 In 2008 the Utah Legislature enacted a statute providing that “[a]n action for defective design or 
construction may include damage to other property or physical personal injury if the damage or 
injury is caused by the defective design or construction.” UTAH CODE § 78B-4-513(2). Thus in 
design or construction defect cases, the nature-of-the-harm test applied in American Towers is 
mandated by statute. In a construction defect case decided after this statute was enacted, 
therefore, the Utah Supreme Court applied both the statutory nature-of-the-harm test and the 
common law independent-duty test adopted by Hermansen. Davencourt, 221 P.3d at 243–49. 
Similarly, when analyzing a claim akin to a product defect cause of action (the sale of a home 
containing mold), the supreme court also applied both tests. Reighard, 285 P.3d at 1176–77. 
Because this case involves neither a construction or design defect nor a product liability claim, 
the nature-of-the-harm test has no application here. 
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HealthBanc has not identified any statutes or licenses that would give rise to a fiduciary 


duty in this case. Moreover, the court concludes that the arms-length business relationship 


between HealthBanc, a limited liability company, and Synergy, a corporation, did not create a 


common-law fiduciary relationship. Utah courts have not recognized a fiduciary duty between 


the parties to a royalty contract. Indeed, the Utah Supreme Court has held that no fiduciary 


relationship arose between a buyer and a seller of natural gas, noting that they were “two 


sophisticated business parties agreeing to buy and sell goods in a commercial contract.” 


Grynberg, 70 P.3d at 13–14 (applying Wyoming law). 


The California Supreme Court opinion in City of Hope National Medical Center v. 


Genentech, Inc., 181 P.3d 142 (Cal. 2008) is also persuasive authority for the proposition that no 


fiduciary relationship exists between HealthBanc and Synergy. In City of Hope, a hospital that 


had developed a process for genetically engineering human proteins entered into a royalty 


contract with Genentech, a company that agreed to commercially exploit this process. Id. at 146–


47. The contract provided for a royalty payment of two percent of the net sales of proteins 


derived from the process. Id. at 147–48. The hospital later sued Genentech for both breach of 


contract and breach of fiduciary duty, alleging that the company had shortchanged it under the 


terms of the contract. Id. at 149. The jury found for the hospital on the breach of contract and the 


breach of fiduciary duty claims and awarded it over $300 million in compensatory damages and 


$200 million in punitive damages. Id. at 150. 


The California Supreme Court reversed the punitive damage award, holding that “a 


fiduciary relationship is not necessarily created simply when one party, in exchange for royalty 


payments, entrusts a secret invention to another party to develop, patent, and market the eventual 


product.” Id. at 152, 154. In determining that a fiduciary relationship did not exist, the court 
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noted that the royalty contract “was between two sophisticated parties of substantial bargaining 


power” and that the contract stated that “the parties’ relationship was not one involving agency, 


joint venture, or partnership, which are categories in which fiduciary obligations are imposed by 


operation of law.” Id. The court also rejected the hospital’s argument that the royalty contract 


required it trust Genentech to properly calculate the royalty, observing that “[e]very contract 


requires one party to repose an element of trust and confidence in the other to perform.” Id. 


(alteration in original) (citation omitted). 


The royalty contract between HealthBanc and Synergy likewise does not give rise to a 


fiduciary relationship. The agreement was between two business entities and negotiated at 


arms-length. And like the contract at issue in City of Hope, the royalty contract specifically 


provides that it may not “be construed to[] create a partnership, agency, joint venture or 


employment relationship.” Having disclaimed any relationship implicating fiduciary duties 


between the parties, the royalty contract cannot bring about an independent fiduciary 


relationship. 


Therefore, Synergy did not assume fiduciary duties toward HealthBanc. Absent a duty to 


report royalty calculations or pay royalties that exists independent from the contract, 


HealthBanc’s constructive fraud claim is barred by the economic loss doctrine. Because 


HealthBanc’s third cause of action is invalid as a matter of law, this court dismisses it with 


prejudice.3 


 


                                                 


3 Mr. Norman argued that the constructive fraud cause of action should be dismissed as to him 
because he is protected by the corporate shield doctrine. Because the court dismisses this cause 
of action pursuant to the economic loss doctrine, this argument is moot. 
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II. HealthBanc’s Causes of Action for Trade Secret Violations 


HealthBanc also alleged causes of action for violations of both the federal Defend Trade 


Secrets Act and Utah’s Uniform Trade Secrets Act. HealthBanc asserts that Synergy violated 


these acts by printing portions of the greens formula on the packaging of the product and by 


using the greens formula without paying royalties. HealthBanc’s trade secret claims fail as a 


matter of law because it did not own the alleged trade secrets. 


Both the federal trade secret statues and Utah’s trade secret statutes require that the 


plaintiff own the trade secret at the time of the alleged misappropriation. The federal Defend 


Trade Secrets Act provides that “[a]n owner of a trade secret that is misappropriated may bring a 


civil action under this subsection.” 18 U.S.C. § 1836(b)(1) (emphasis added). Moreover the 


federal Act requires either (1) “acquisition of a trade secret of another . . . by improper means” or 


(2) “disclosure or use of a trade secret of another without express or implied consent” to make 


out a valid claim for misappropriation. Id. § 1839(5) (emphasis added). The requirements for a 


valid misappropriation claim under Utah’s Uniform Trade Secrets Act are identical: either (1) 


“acquisition of a trade secret of another . . . by improper means” or (2) “disclosure or use of a 


trade secret of another without express or implied consent.” UTAH CODE § 13-24-2(2) (emphasis 


added). Thus, a party may not be liable for misappropriation under either Act unless it takes, 


discloses, or uses a trade secret belonging to someone else. 


In this case, Synergy held full title to any trade secrets inherent to the greens formula. 


The royalty agreement signed by both Synergy and HealthBanc states that “[i]n consideration of 


the sum of $1.00 payable by Synergy to HealthBanc upon the execution of this Agreement, 


HealthBanc hereby transfers and assigns to Synergy and its successors and assigns, HealthBanc’s 


entire rights, title, and interest in and to the Greens Formula, including, without limitation, all 
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patent rights and other intellectual property rights of any kind.” This provision transferred all 


intellectual property rights—including trade secret rights—to Synergy. Thus, Synergy cannot be 


liable for trade secret misappropriation of the greens formula because it did not use or disclose 


the trade secret “of another” as required by the federal and Utah Acts.4 


The court, therefore, dismisses HealthBanc’s fifth and sixth causes of action for trade 


secret violations with prejudice. 


CONCLUSION 


 HealthBanc’s causes of action for constructive fraud and trade secret violations are 


invalid as a matter of law. Accordingly, the court hereby GRANTS Synergy’s motion to dismiss 


HealthBanc’s third, fifth, and sixth causes of action. (Docket 45). Dismissal is with prejudice. 


 Signed September 22, 2016. 


      BY THE COURT 
 
 
 


______________________________ 
Jill N. Parrish 
United States District Court Judge 


 


 


                                                 


4 At the hearing on this motion to dismiss, counsel for HealthBanc noted that Synergy has 
asserted a counterclaim for fraud in the inducement and that Synergy has alleged that it is 
entitled to the remedy of rescission of the royalty contract. Counsel argued that if Synergy 
successfully pleads this cause of action and eventually prevails on its rescission claim, the greens 
formula trade secret will revert back to HealthBanc. But even if this comes about, Synergy 
owned the greens formula trade secret at the time that HealthBanc alleges Synergy 
misappropriated it. Rescission of the royalty contract cannot change that fact. 
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Attorneys for Defendants / Counter-Claim Plaintiff


IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF UTAH


HEALTHBANC INTERNATIONAL, LLC, a 
New Hampshire limited liability company,


Plaintiff / Counterclaim-Defendant,


v.


SYNERGY WORLDWIDE, INC., a Utah 
corporation; NATURE’S SUNSHINE 
PRODUCTS, INCORPORATED, a Utah 
corporation;;


Defendants / Counterclaim-Plaintiffs.


v.


BERNARD FELDMAN, a New Hampshire 
resident,


Counterclaim-Defendant


DEFENDANT AND COUNTERCLAIM 
PLAINTIFF’S SECOND AMENDED 


COUNTERCLAIM


Case No.:  2:16-cv-00135


Honorable Jill N. Parrish


Defendant and Counterclaim Plaintiff Synergy Worldwide, Inc., in support of its 


Amended Counterclaim, hereby alleges as follows:


PARTIES, JURISDICTION, AND VENUE


1. Counterclaim-Plaintiff Synergy WorldWide, Inc. (“Synergy”) is a Utah 


corporation.
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2. Counterclaim-Defendant HealthBanc International, LLC (“HealthBanc”), is a 


New Hampshire limited liability company with its principal place of business in the State of New 


Hampshire.


3. Counterclaim-Defendant Bernard Feldman is a resident of the State of New 


Hampshire. At all relevant times, he was the sole manager, member, and employee of 


HealthBanc.  And as the sole member, he was the beneficiary of all payments made to 


HealthBanc.


4. This Court has jurisdiction over this Counterclaim as this is a compulsory 


counterclaim within the meaning of Rule 13 of the Federal Rules of Civil Procedure.  This Court 


also has jurisdiction over this Counterclaim pursuant to 28 U.S.C. § 1332(a).


5. This Court possesses personal jurisdiction over HealthBanc and Bernard Feldman 


as these individuals and entities have, among other things: transacted business within the State of 


Utah; entered into contracts with citizens of the State of Utah; caused economic damages to


citizens of the State of Utah, and subjected themselves to this Court’s jurisdiction by filing the 


Complaint.


6. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b).


GENERAL ALLEGATIONS


7. In June of 2006, representatives of Synergy and HealthBanc met to discuss a 


potential business opportunity pertaining to a greens formula nutritional supplement that 


HealthBanc purported to own (the “Specified Greens Formula”). These discussions were carried 


out primarily by HealthBanc’s principal and sole owner, Bernard Feldman, and Synergy’s 


representatives, Jonathan Young, Brady Jex, and Denise Bird.
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8. Over the course of the following weeks, the parties’ representatives negotiated,


over the phone and via e-mail, a form of Royalty Agreement that would permit Synergy to 


acquire the Specified Greens Formula in exchange for an agreed upon royalty.  Throughout these 


discussions, Mr. Feldman repeatedly represented to Synergy’s representatives that the Specified 


Greens Formula was a unique and proprietary formula. And throughout these discussions, Mr. 


Feldman failed to disclose that HealthBanc did not own any intellectual property rights in and to 


the Specified Greens Formula.


9. Mr. Feldman further represented that the Specified Greens Formula was backed 


by scientists and other experts who could validate the product and provide scientific support for 


the health benefits associated with the formula.  


10. The proprietary nature of the Specified Greens Formula was a material 


representation to Synergy, as it would potentially allow Synergy to make additional promotional 


claims in the marketplace and / or potentially exclude competitors who attempted to market 


similar products.  Accordingly, Synergy specifically requested that HealthBanc provide certain 


representations and warranties regarding the alleged proprietary nature of the formula.


11. Specifically, in September 2006, Synergy requested revisions to an earlier draft of 


the Royalty Agreement to include specific representations and warranties regarding 


HealthBanc’s ownership rights.  These revisions were eventually incorporated into Paragraph 


6(d) of the Royalty Agreement, in which HealthBanc “represents and warrants that it is the sole 


and exclusive owner of the entire rights, title and interest, including without limitation all patent, 


trademark, copyright and other intellectual property rights, in and to” the Specified Greens 


Formula.  These revisions were sent via email to Bernard Feldman for his review.  
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12. On September 7, 2006, Jonathan Young from Synergy spoke on the telephone 


with Bernard Feldman about the draft Royalty Agreement.  By this time, Mr. Feldman had 


reviewed the draft Royalty Agreement in which it was made clear that Synergy required Mr. 


Feldman and HealthBanc to represent and warrant their ownership of their “entire rights, title 


and interest, including without limitation all patent, trademark, copyright and other intellectual 


property rights, in and to” the Specified Greens Formula.  In that same September 7, 2006 phone 


conversation, Mr. Feldman discussed the draft Royalty Agreement with Mr. Young and Mr. 


Feldman requested certain changes to the draft Royalty Agreement.  Mr. Feldman did not, 


however, ask for any changes to the representations and warranties concerning HealthBanc’s 


ownership of intellectual property rights.  Moreover, Mr. Feldman omitted and failed to disclose 


to Mr. Young that HealthBanc did not own intellectual property rights in the Specified Greens 


Formula.  


13. Subsequent to that conversation, the Royalty Agreement was revised again but the 


representations and warranties concerning HealthBanc’s ownership of intellectual property rights 


remained in the Royalty Agreement.  The revised Royalty Agreement was sent to Mr. Feldman 


on September 20, 2006 via email.  On November 2, 2006, Mr. Feldman contacted Denise Bird 


via telephone.  In that phone call, he indicated he was ready to sign the Royalty Agreement and 


he again omitted and failed to disclose that HealthBanc did not own intellectual property rights 


in the Specified Greens Formula.


14. The proprietary nature of the formula was a material term of the Royalty 


Agreement that affected the overall terms of the transaction.  Indeed, at one point, 


Mr. Feldman argued that the Synergy should pay HealthBanc up to $4.00 / canister as a royalty, 
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in order to gain access to HealthBanc’s team of scientists and experts that had developed the 


Specified Greens Formula.


15. As a result of HealthBanc’s representations over its ownership of intellectual 


property rights in and to the Specified Greens Formula, Synergy agreed to pay a royalty fee of 


$1.75 / canister, which was substantially above-market for a product of this nature.  Synergy 


agreed to the generous fee, in large part, because it believed that is was purchasing a proprietary 


formula that had at least some attaching intellectual property rights and related scientific support.


16. The parties’ discussions were ultimately memorialized into a written Royalty 


Agreement dated September 20, 2006 and signed by Mr. Feldman.


17. Synergy and HealthBanc understood that should Synergy sell a product that 


incorporated the Specified Greens Formula, it would pay royalties to HealthBanc only in those 


countries or markets where HealthBanc’s principals had developed their network marketing 


channels and contacts.  


18. The sale of the Specified Greens Formula product was understood to be a way to 


further generate revenue for HealthBanc’s principals in those countries.  The parties never 


discussed or agreed that HealthBanc would be paid royalties for sales of product in countries or 


markets, such as Korea, that were not a part of the established networking marketing contacts 


developed by HealthBanc’s principals.


19. Throughout these discussions and negotiations, and in the Royalty Agreement, 


HealthBanc and Bernard Feldman stated that they owned intellectual property rights, including, 


but not limited to patent, trademark, copyright, and other intellectual property rights to the 


Specified Greens Formula.  HealthBanc and Bernard Feldman also expressly represented that 


Case 2:16-cv-00135-JNP-PMW   Document 58   Filed 10/07/16   Page 5 of 17


319







6


HealthBanc had the exclusive right to use, assign or sell this formula.  These representations 


were false.  HealthBanc has no intellectual property rights in the formula and had no exclusive 


rights to use, assign, or sell this formula.  Moreover, HealthBanc had no scientific team as 


represented.


20. Synergy reasonably relied on Bernard Feldman and HealthBanc’s representations 


about its intellectual property rights and exclusive ownership of the formula.  Synergy was 


ignorant of the falsity of the representations about HealthBanc’s intellectual property rights and 


exclusive ownership of the formula, and these representations induced Synergy into signing the 


Agreement.


Royalties Are Only Owed Under the Agreement for Sale of Product 
Using the Specified Greens Formula


21. The Royalty Agreement specifically identifies the exact formula that is subject to 


the Royalty Agreement and the royalty obligation contained in the agreement.  The Recitals of 


the Royalty Agreement state that “Synergy desires to purchase from HealthBanc the Greens 


Formula as defined in Exhibit A and Exhibit B.”   This specific formula, attached to the Royalty 


Agreement, is the Specified Greens Formula.  


22. Synergy developed a product that incorporated the formula purportedly assigned 


to Synergy by HealthBanc.  The product that Synergy developed using the Specified Greens 


Formula was sold in 150 gram bottles in the United States, Mexico, and Australia and Synergy 


paid royalties to HealthBanc for the sale of those 150 gram bottles.


23. In 2012, Synergy began selling a greens supplement in Korea (the “Korea 


Product”).  The Korea Product does not use the Specified Greens Formula.  To the contrary, 
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Synergy developed a new formula, with no help or assistance from HealthBanc, and incorporated 


that new formula into the Korea Product.  


24. No royalties are owed to HealthBanc related to the sale of any Synergy products 


in Korea because (1) the product does not incorporate the Specified Greens Formula; (2) the 


parties never contemplated that the Royalty Agreement would apply to sales in Korea; and (3) 


HealthBanc had no role in developing the formula used in the Korea product.


Royalties Are Only Owed Under the Agreement for Bottle Sales


25. At the time the parties negotiated the Royalty Agreement, it was specifically 


discussed that Synergy may sell products in capsule form and that those sales would not be 


subject to the Royalty Agreement.  


26. The cost to manufacture a capsule is significantly more than the cost to sell the 


product in bottle form.  Accordingly, the parties discussed and understood that the payment of a 


royalty on the capsule would render that product financially unfeasible.  


27. After these discussions, HealthBanc agreed that it was more important to expand 


sales of the product in general, than to receive a commission on sales of product in capsule form.


28. Consistent with this understanding, the Royalty Agreement only provides for the 


payment of a royalty for sales of 150 gram bottles.  Specifically, Paragraph 3(a) of the 


Agreement provides that a royalty payment is owed only for each sale of a “150 gram bottle” of 


the Specified Greens Formula.  The Royalty Agreement does not require that any royalty be paid 


for sales of anything other than the sale of a 150 gram bottle.
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Synergy Has No Obligation to Sell Any Product


29. Synergy has no contractual obligation to sell any product containing the Specified 


Greens Formula.  The Royalty Agreement has no minimum sales requirement.  It has no yearly 


minimum royalty payment.  The Royalty Agreement merely requires a payment of a royalty if, 


and only if, Synergy makes a sale of a 150 gram bottle containing the Specified Greens Formula.


30. Similarly, there is no provision in the Royalty Agreement that prohibits Synergy 


from discontinuing its sale of product containing the Specified Greens Formula. And there is no 


provision in the Royalty Agreement that prohibits Synergy from selling a different product with 


a different formula.


HealthBanc Materially Breaches the Royalty Agreement


31. The Royalty Agreement provides that it shall terminate “upon the occurrence of a 


material breach by either party together with the failure to cure the breach within thirty (30) days 


after receipt of written notice of the breach.”


32. HealthBanc has materially breached the Royalty Agreement and cannot cure its 


breach.  Specifically, Paragraph 4 of the Royalty Agreement required HealthBanc to provide the 


“full benefit of their knowledge, experience and skill to render” consultation services to Synergy 


in order to “research, develop and market the Greens Formula.”


33. HealthBanc has not provided the services required by the contract.  HealthBanc 


did not provide the scientific expertise and support it claimed it would provide.  Instead, 


Synergy, at its expense, has developed nearly all marketing materials, labels, and product 


advertisements without assistance from HealthBanc. 
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34. HealthBanc’s breach of contract is not limited to its failure to provide these


services.  Throughout the Royalty Agreement, HealthBanc represents that it has protected


property rights in the Specified Greens Formula.  In Paragraph 1 of the Royalty Agreement, 


HealthBanc represents that it is assigning its “entire rights, title, and interest in and to the Greens 


Formula, including, without limitation, all patent rights and other intellectual property rights of 


any kind . . .”  HealthBanc has no intellectual property rights of any kind in the Specified Greens 


Formula. Accordingly, HealthBanc is in material breach of the Royalty Agreement. 


35. Similarly, in Paragraph 6(d) of the Royalty Agreement, HealthBanc “represents


and warrants that it is the sole and exclusive owner of the entire rights, title and interest, 


including without limitation all patent, trademark, copyright and other intellectual property 


rights, in and to” the Specified Greens Formula.  HealthBanc has no patent, trademark, or other 


intellectual property rights in and to the Specified Greens Formula.  HealthBanc is not the 


exclusive owner of any rights to use, sell, or assign the Specified Greens Formula.  Accordingly, 


HealthBanc is in material breach of the Royalty Agreement.


36. In Paragraph 6(e) of the Royalty Agreement, HealthBanc “represents and 


warrants that it has the right to provide the Greens Formula to Synergy on an exclusive basis.”  


HealthBanc had no exclusive right to use, assign, or sell the Specified Greens Formula.


37. The Royalty Agreement has been terminated as a result of HealthBanc’s material 


breaches, or alternatively, is voidable as a result of HealthBanc’s fraudulent misrepresentations. 


Synergy Has Provided HealthBanc with All Documents Required Under the Agreement


38. The Royalty Agreement provides that upon five days’ notice, Synergy must make 


information available for inspection by HealthBanc’s accountant, but only “to the extent 
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necessary” to verify that the payments made to HealthBanc were correct. 


39. Purporting to rely on Paragraph 3(b) of the Royalty Agreement, HealthBanc 


demanded that it be allowed to inspect Synergy’s books and records.  HealthBanc’s demand, 


however, was not limited to those documents necessary to verify the accuracy of the payments 


made to HealthBanc.  Instead, HealthBanc sent an overbroad and onerous demand for access to 


documents and data that provide no information about the accuracy of payments made to 


HealthBanc and/or are highly confidential and not available for HealthBanc’s examination.  


40. For example, HealthBanc asked for an inventory count, raw material purchases 


and receipts since 2006, a “representation that the ingredients proprietary to the Greens Formula 


are not used by Nature’s Sunshine”, production reports, reports for the disposal of raw materials, 


Synergy’s general ledger, bank statements, and documents that Nature’s Sunshine filed with the 


S.E.C. (which HealthBanc could simply print off of the S.E.C.’s website).


41. Synergy had no obligation to produce these categories of documents as they were 


not necessary for the limited purpose of verifying the accuracy of the payments made to 


HealthBanc.  


42. Synergy complied with the Royalty Agreement by making relevant data available 


to HealthBanc’s accountant who visited Synergy’s office on July 16, 2015, and reviewed that 


data.


43. Synergy then provided additional information showing the quantity of units sold.  


Synergy also offered to meet with HealthBanc and walk them through Synergy’s sale process.  


Synergy then sent HealthBanc a report showing units, capsule or bottle, sold by month and in 


various countries. 
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44. By providing these documents and data, Synergy has complied with any 


obligation it had under Paragraph 3(b) of the Agreement.  Indeed, after receiving the information 


from Synergy, HealthBanc did not demand any further information in the course of its 


discussions with Synergy.


FIRST CAUSE OF ACTION
(Declaratory Relief – Against HealthBanc)


45. Synergy incorporates its prior allegations as set forth above.


46. An actual controversy has arisen between Synergy and HealthBanc regarding the 


enforceability and interpretation of the Royalty Agreement.


47. Synergy is entitled to a declaratory judgment that:


a. Synergy owes no payments to HealthBanc for Synergy’s sales of any product 


in Korea, and owes no payments for sales of any product that does not 


incorporate the Specified Greens Formula, including the Korea Product;


b. Synergy owes no payments to HealthBanc for Synergy’s sales of product in 


capsule form;


c. Synergy has no obligation under the Royalty Agreement to sell any product or 


to continue to sell any product that incorporates the Specified Greens 


Formula; 


d. Synergy is not prohibited from selling other products that incorporate different 


formulas than the Specified Greens Formula; 


e. Synergy has no obligation to provide any additional documents to 


HealthBanc; and 


Case 2:16-cv-00135-JNP-PMW   Document 58   Filed 10/07/16   Page 11 of 17


325







12


f. Synergy has not breached the confidentiality provision in the Royalty 


Agreement.


48. Paragraph 11(d) of the Royalty Agreement provides that the prevailing party in 


any action to enforce or interpret the terms of the agreement shall be entitled to its attorneys’ fees 


and costs.  Synergy is also entitled to a declaration that HealthBanc must pay all attorneys’ fees 


and costs incurred in this action.


49. A judicial declaration is necessary and appropriate at this time under the 


circumstances in order that the respective rights and duties of the parties may be determined.


SECOND CAUSE OF ACTION
(Breach of Contract – Against HealthBanc)


50. Synergy incorporates its prior allegations as set forth above.


51. HealthBanc and Synergy entered into the Royalty Agreement.


52. Synergy fully performed its obligations under the Royalty Agreement and is 


excused from performing any remaining obligations in light of HealthBanc’s prior material 


breach.


53. HealthBanc has breached Paragraph 4 of the Royalty Agreement, which required 


HealthBanc to provide the “full benefit of their knowledge, experience and skill to render” 


consultation services to Synergy in order to “research, develop and market the Greens Formula.”


54. HealthBanc has breached Paragraph 1 of the Royalty Agreement, in which 


HealthBanc represents that it is assigning its “entire rights, title, and interest in and to the Greens 


Formula, including, without limitation, all patent rights and other intellectual property rights of 


any kind . . .”. HealthBanc has breached this Paragraph because it has no intellectual property 


rights of any kind in the Specified Greens Formula.
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55. HealthBanc has breached Paragraph 6(d) of the Royalty Agreement, in which 


HealthBanc “represents and warrants that it is the sole and exclusive owner of the entire rights, 


title and interest, including without limitation all patent, trademark, copyright and other 


intellectual property rights, in and to” the Specified Greens Formula.  HealthBanc has breached 


this Paragraph because HealthBanc has no patent, trademark, or other intellectual property rights 


in and to the Specified Greens Formula and is not the exclusive owner of any right to use, sell, or 


transfer the Specified Greens Formula.  


56. HealthBanc has breached Paragraph 6(e) of the Royalty Agreement, in which 


HealthBanc “represents and warrants that it has the right to provide the Greens Formula to 


Synergy on an exclusive basis.”  


57. HealthBanc’s breaches of the Royalty Agreement are material. 


58. Synergy is entitled to an order of the Court: (i) declaring the Royalty Agreement 


terminated as a result of HealthBanc’s material breach; (ii) declaring that Synergy has no 


continuing obligations under the Royalty Agreement; and  (ii) directing HealthBanc to return all 


monies and property conveyed to it by Synergy, including the $194,759.00 that Synergy has paid 


to HealthBanc.


59. Alternatively, Synergy is entitled to damages, in an amount to be proven at trial.  


Pursuant to Paragraph 11(d) of the Royalty Agreement, Synergy is further entitled to its 


attorneys’ fees and costs, in an amount to be proven at trial.


THIRD CAUSE OF ACTION
(Alternative Claim for Fraudulent Inducement – Against HealthBanc and Feldman)


60. Synergy incorporates its prior allegations as set forth above.
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61. HealthBanc and Bernard Feldman made numerous false statements of material 


fact, with the intent of inducing Synergy into entering into the Royalty Agreement. Specifically, 


during negotiations in June of 2006, HealthBanc’s principal and sole owner, Bernard Feldman, 


represented to Synergy’s representatives, Jonathan Young, Brady Jex, and Denise Bird, that: 


the Specified Greens Formula was a unique and proprietary formula that had 
been developed by HealthBanc’s scientific team; 


the Specified Greens Formula was backed by HealthBanc’s scientists and 
other experts who could validate the product and provide scientific support for 
the health benefits associated with the formula; and 


HealthBanc had the exclusive right to use, assign or sell the Specified Greens 
Formula and its associated intellectual property rights.


62. These representations were false.  Contrary to Mr. Feldman’s claims, HealthBanc 


did not own any intellectual property rights in the Specified Greens Formula and did not possess 


the exclusive right to use, assign, or sell the Specified Greens Formula.  In addition, HealthBanc 


did not have any scientists or experts who could validate the product as represented.


63. The proprietary nature of the Specified Greens Formula was a material 


representation to Synergy, as it would potentially allow Synergy to make additional promotional 


claims in the marketplace and / or potentially exclude competitors who attempted to market 


similar products.  Synergy would not have entered into the Royalty Agreement on the same 


terms – if at all – had it known that these representations were false.


64. HealthBanc and Bernard Feldman knew these statements to be false and/or made


these statements recklessly, without regard for the truth, and with the purpose of inducing 


Synergy to enter into the Royalty Agreement. HealthBanc expected and intended for Synergy to
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rely upon these misstatements, and in fact, used these misstatements to negotiate for a higher 


royalty fee.


65. Synergy was ignorant of the falsity of HealthBanc’s and Bernard Feldman’s 


misrepresentations, and reasonably relied upon the misrepresentations in entering the Royalty 


Agreement.  


66. Bernard Feldman personally benefited from these misrepresentations as he is the 


sole member, manager, and employee of HealthBanc and the sole beneficiary of the payments 


made by Synergy.


67. Synergy was harmed by HealthBanc’s and Bernard Feldman’s representations.  


Among other things, Synergy agreed to pay a royalty fee of $1.75 / canister, which was 


substantially above-market for a product of this nature at the time of the transaction.  Synergy 


agreed to the generous fee, in large part, because it believed that is was purchasing a proprietary 


formula that had at least some attaching intellectual property rights and related scientific support.


68. Moreover, Synergy has been forced to expend substantial sums of money on 


research and development to attempt to validate the Specified Greens Formula, which ultimately 


could not be sold in most commercial markets.  


69. In addition, Synergy has incurred costs, expenses, and attorneys’ fees as a result 


of HealthBanc’s misrepresentations.


70. Synergy is entitled to an award of monetary damages to compensate it for its 


losses incurred as a result of Bernard Feldman and HealthBanc’s fraud, including, but not limited 


a percentage of excess royalties paid as a result of the misrepresentations.  Alternatively, 
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Synergy is entitled to an order of the Court rescinding the Royalty Agreement and requiring that 


HealthBanc return to Synergy all payments it made to Health Banc.  


71. HealthBanc and Bernard Feldman’s conduct was willful, intentional, malicious, 


and carried out with reckless indifference to the rights of others, such that the imposition of 


punitive damages is appropriate.


PRAYER FOR RELIEF


WHEREFORE, Synergy prays for judgment as follows:


A. On its First Cause of Action, for an order of the Court declaring that: (1) Synergy 


owes no payments to HealthBanc for Synergy’s sales of any product in Korea, and owes no 


payments for sales of any product that does not incorporate the Specified Greens Formula, 


including the Korea Product; (2) Synergy owes no payments to HealthBanc for Synergy’s sales 


of product in capsule form; (3) Synergy has no obligation under the Royalty Agreement to sell 


any product or to continue to sell any product that incorporates the Specified Greens Formula; 


(4) Synergy is not prohibited from selling other products that incorporate different formulas than 


the Specified Greens Formula; (5) Synergy has no obligation to provide any additional 


documents to HealthBanc; and (6) Synergy has not breached the confidentiality provision in the 


Royalty Agreement. Synergy is also entitled to its costs and attorneys’ fees incurred in this 


matter.


B. On its Second Cause of Action, for an order of the Court: (i) declaring the Royalty 


Agreement terminated as a result of HealthBanc’s material breach; (ii) declaring that Synergy 


has no continuing obligations under the Agreement; and (iii) directing HealthBanc to return all 


monies and property conveyed to it by Synergy, including the $194,759.00 that Synergy has paid 
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to Health Banc, or alternatively, Synergy seeks damages in an amount to be proven at trial and 


all attorneys’ fees and costs incurred in this matter.


C. On its Third Cause of Action, for all damages incurred as a result of Bernard 


Feldman and HealthBanc’s fraud, or alternatively, for an order rescinding the Agreement and 


directing HealthBanc to return all monies and property conveyed to it by Synergy, including the 


$194,759.00 that Synergy has paid to HealthBanc.


D. For attorneys’ fees, recoverable costs, expenses, and interest on each claim, to the 


extent allowed by applicable law and pursuant to the Agreement.


E. For any other relief that the Court deems equitable and just under the 


circumstances.


JURY DEMAND


Defendant and Counterclaim Plaintiff Synergy demands a jury on all claims triable as a 


matter of right and has tendered the requisite fee.


DATED this 7th day of October, 2016.


DORSEY & WHITNEY LLP


By:  /s/  Chris Martinez
Kimberly Neville
Chris Martinez
Attorneys for Defendants and
Counter-claim Defendant
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ASSOCIATED DIVING AND MARINE 
CONTRACTORS, L.C., Plaintiff, vs. GRANITE 
CONSTRUCTION COMPANY, and UNION 
PACIFIC RAILROAD COMPANY, Defendants.


Disposition:  [*1]  Defendant Union Pacific's 
motion for leave to file amended cross-claims 
granted in part and denied in part. Defendant 
Granite's motion for judgment on pleadings granted 
in part and denied in part.  
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of a contractual duty, the law of contract rightly 
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breaching party's liability to damages that naturally 
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negligent misrepresentations.
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Civil Procedure > ... > Pleadings > Amendment 
of Pleadings > General Overview


HN13[ ]  Amendment of Pleadings, Leave of 
Court


A motion for leave to amend should be freely 
granted when justice so requires. Fed. R. Civ. P. 15. 
The policy in favor of allowing amendments is 
extremely liberal. A motion to amend, however, is 
not to be mechanically granted; instead such a 
motion should be denied if the court finds that 
granting leave to amend (1) will cause undue delay, 
(2) will cause undue prejudice to the opposing 
party, (3) is done with bad faith or dilatory motive 
or (4) would be futile.


Counsel: For ASSOCIATED DIVING AND 
MARINE CONTRACTORS, plaintiff: Benson L. 
Hathaway, Jr., Stephen W. Geary, KIRTON & 
MCCONKIE, SALT LAKE CITY, UT.


For GRANITE CONSTRUCTION COMPANY, 
defendant: Stephen E Hale, Clark Waddoups, D. 
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Craig Parry, David C. Reymann, Justin Peter 
Matkin, Daniel E. Barnett, Kristine E. King, PARR 
WADDOUPS BROWN GEE & LOVELESS, 
SALT LAKE CITY, UT.


For UNION PACIFIC RAILROAD COMPANY, 
defendant: J. Clare Williams, UNION PACIFIC 
RAILROAD LAW DEPARTMENT, Casey K 
McGarvey, E Scott Savage, Chris R. Hogle, 
BERMAN TOMSIC & SAVAGE, Dennis C. 
Farley, LEAR & LEAR, SALT LAKE CITY, UT.


For UNION PACIFIC RAILROAD COMPANY, 
cross-claimant: Dennis C. Farley, LEAR & LEAR, 
SALT LAKE CITY, UT.


For GRANITE CONSTRUCTION COMPANY, 
cross-defendant: Stephen E Hale, Daniel E. Barnett, 
David C.  [*2]  Reymann, Justin Peter Matkin, D. 
Craig Parry, PARR WADDOUPS BROWN GEE 
& LOVELESS, SALT LAKE CITY, UT.


For GRANITE CONSTRUCTION COMPANY, 
counter-claimant: Stephen E Hale, David C. 
Reymann, Daniel E. Barnett, PARR WADDOUPS 
BROWN GEE & LOVELESS, SALT LAKE 
CITY, UT.


For UNION PACIFIC RAILROAD COMPANY, 
counter-defendant: Dennis C. Farley, LEAR & 
LEAR, Daniel E. Barnett, PARR WADDOUPS 
BROWN GEE & LOVELESS, J. Clare Williams, 
UNION PACIFIC RAILROAD LAW 
DEPARTMENT, Casey K McGarvey, E Scott 
Savage, BERMAN TOMSIC & SAVAGE, SALT 
LAKE CITY, UT.


For Granite Construction Company: Clark 
Waddoups, Stephen E. W. Hale, D. Craig Parry, 
PARR WADDOUPS BROWN GEE & 
LOVELESS, Salt Lake City, Utah.  


Judges: Honorable Dee V. Benson, District Court 
Judge.  


Opinion by: Dee V. Benson


Opinion


MEMORANDUM OPINION AND ORDER


Before he Court is defendant Granite Construction 
Company's motion for judgment on the pleadings. 
Also before the Court is defendant Union Pacific 
Railroad Company's motion to amend its cross-
claim against Granite Construction Company. The 
Court heard oral argument on both motions on June 
2, 2003. Having considered the parties' briefs and 
the relevant law, the Court issues the 
following [*3]  memorandum opinion and order.


I. BACKGROUND


This lawsuit arises out of a repair project performed 
by Granite Construction Company ("Granite") on a 
sinking causeway that traverses the Great Salt 
Lake. The causeway is owned and operated by 
Union Pacific Railroad ("UP"). In order to prevent 
further sinkage of the causeway UP hired the 
engineering firm of Milbor-Pita to create a design 
that would abate the dissipating railway. Milbor-
Pita proposed that a berm be constructed on each 
side of the causeway to counteract displacement of 
soils underneath the causeway. According to 
Milbor-Pita's design this was to be accomplished 
with the use of an "onshore earthwork contractor 
who can move large amounts of rock material and a 
marine contractor." Milbor-Pita also suggested that 
both berms should be constructed concurrently, 
however, if a choice had to be made, the north side 
should be constructed first because of high winds 
and greater erosion on that side of the causeway.


UP followed its engineer's advice and drafted a 
"Bid Form" describing the project and listing the 
equipment and materials needed to complete the 
project per the specifications of Milbor-Pita's 
design. Included within [*4]  the list of equipment 
needed were "operated workboats w/ bottom 
profiled, 2 each." Also included with UP's "Bid 
Form" were the design specifications of Milbor-
Pita. In conformity with Milbor-Pita's suggestion to 
UP, one particular instruction to all bidding parties 
stated: "Recommend that north side be constructed 
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first, if there is a choice. However, work should 
progress on both sides at once."


UP then solicited bids from various general 
contractors. The winning bid would be awarded the 
General Contract for the repair project. Granite 
submitted a bid to perform the repair project via fax 
on September 7, 2000. Included within its bid was 
the cost for the land based activities as well as a 
separate cost for "marine work". The daily rate for 
marine work included "the cost of two work boats 
with bottom profilers to monitor the lake bed while 
construction of the berms was in progress." Granite 
sub-contracted with plaintiff in this case, 
Associated Diving and Marine Contractors, L.C., 
("Associated") to perform the marine services. 
Granite's bid also assured UP that it had "obtained 
the needed equipment for this project and can move 
the machines starting as soon as directed to 
proceed.  [*5]  "


Also included in Granite's bid were Granite's 
"Proposed Methods for the Construction of 
Offshore Berms." That document stated in pertinent 
part: "Marine equipment required to construct the 
North berm will be mobilized first and construction 
of the North berm will have priority over the South 
berm. Equipment for the South berm will be 
mobilized once the North side has been supplied." 
The bid, which was incorporated into the General 
Contract, was signed by Granite's Vice President, 
R.C. Allbritton and Granite's estimator, Gary 
Pinkham.


Granite was subsequently informed by UP that it 
was the lowest bidder and was awarded the General 
Contract. The General Contract incorporated UP's 
Bid Form and Granite's Bid Notes.


Granite commenced work on the project on 
September 18, 2000. Associated began performing 
the marine portion of the contract by mobilizing a 
large barge on the north side of the causeway on 
September 25, 2000. UP claims that the second 
"southern" barge was not deployed until November 
21, 2000. This alleged delay in mobilizing the 
second barge is the basis for all of UP's claims 


against Granite. UP alleges that because of 
Granite's failure to timely provide a second 
barge [*6]  on the south side of the causeway the 
entire project was delayed, additional costs were 
incurred and the quality of the finished job was 
diminished. UP claims that by failing to provide the 
second barge as required by the General Contract, 
Granite committed a material breach of the contract 
and also several torts.


UP's first cause of action in its amended cross-
claim is for breach of contract. It alleges that 
"Granite's unilateral modification of the General 
Contract and repair design without written consent 
of Union Pacific constituted a breach of the General 
Contract." (Amended Cross-cl. at P 73). UP also 
alleges in its breach of contract claim that 
"Granite's failure to immediately mobilize marine 
equipment (barge) to construct the south side berm 
once the equipment was mobilized to construct the 
north berm constituted a breach of the General 
Contract." (Amended Cross-cl. at P 76).


Similarly to their first claim for relief, UP's seventh 
cause of action also alleges that Granite breached 
it's contract with UP by violating the covenant of 
good faith and fair dealing included in that contract. 
UP alleges that "Granite did not act in good faith or 
fair dealing with Union Pacific as [*7]  required 
under the General Contract, the implied covenant of 
good faith and fair dealing, or the general standards 
of conduct in the construction industry." (Amended 
Cross-cl. at P 132. Paragraph 133 of their cross-
claim against Granite states:


Granite's actions in unilaterally modifying the 
scope and method of work to be performed, in 
failing to inform Union Pacific that it 
contracted with Associated to provide only one 
barge, in failing to inform Union Pacific that it 
intended to complete the project using only one 
barge, and in misrepresenting to Union Pacific 
numerous times that a second barge would be 
obtained are not consistent with the common 
purpose and justifiable expectations of Union 
Pacific under the General Contract, the 
covenant of good faith and fair dealing, or the 
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standards of conduct for contractors in the 
construction industry.


(Amended Cross-cl. at P 133). UP concludes that 
"Granite's intentionally fraudulent, misleading, and 
bad faith actions prevented Union Pacific from 
receiving the benefits that should have been 
afforded to Union Pacific under the General 
Contract." (Amended Cross-cl. at P 134).


UP's second cause of action is for fraud.  [*8]  In 
that claim, UP alleges that "throughout the duration 
of the Causeway Project, Granite continued to 
misrepresent to Union Pacific that Granite had 
arranged for and that the second barge was coming 
for the purpose of inducing Union Pacific to pay 
the daily rate of $ 24, 150 for two barges and for 
the purpose of inducing Union Pacific not to 
employ another General Contractor, hire another 
subcontractor, or obtain a second barge on its own." 
(Amended Cross-cl. at P 89). UP also claims that 
"Union Pacific reasonably and in reasonable 
ignorance of the falsity of Granite's 
misrepresentations, relied upon Granite's 
misrepresentations, [and] awarded Granite the 
General Contract …." (Amended Cross-cl. at P 90).


In its third claim for relief, UP alleges that Granite 
committed the tort of negligent misrepresentation. 
Specifically, UP alleges, that after they inquired 
about the second barge, "Granite misrepresented to 
Union Pacific that a second barge was coming." 
(Amended Cross-cl. at P 100). This hey did despite 
the fact that "Granite was in a superior position to 
Union Pacific to have, and did have, knowledge of 
the fact that it had not contracted for a second barge 
nor was a second [*9]  barge to be deployed." 
(Amended Cross-cl. at P 120).


In its fourth claim, UP argues that Granite 
committed fraudulent concealment by "preventing 
Union Pacific from discovering that Granite had 
modified the scope and method of work to be 
performed on the Causeway Project by not 
revealing that it had contracted with Associated for 
only one barge." (Amended Cross-cl. at P 108).


Finally, n the last claim challenged by Granite in its 


motion, UP alleges in its fifth claim that Granite 
committed the tort of fraudulent nondisclosure. UP 
alleges that "during negotiations of the General 
Contract, bidding, and after commencing work on 
the Causeway Project, Granite had a duty to 
disclose to Union Pacific the fact that it had 
unilaterally altered the scope or that a 
misunderstanding had arisen concerning the 
method of work to be performed, that it had not 
contracted with Associated for two barges, and that 
there was no other barge being deployed to the 
Causeway Project." (Amended Cross-cl. at P 113). 
UP alleges that these facts, "should have been 
disclosed to Union Pacific on or before September 
20, 2000 and that "Granite intentionally failed to 
disclose these material facts to Union Pacific [*10]  
despite its contractual duty to do so." (Amended 
Cross-cl. at P 120).


II. PROCEDURAL HISTORY


This case came before this Court after Associated 
filed suit against Granite and UP on May 8, 2001. 
Associated alleges that Granite breached the sub-
contract entered into by Associated and Granite. On 
June 8, 2001 UP filed a cross-claim under the 
General Contract seeking indemnification from 
Granite for Associated's claim. Granite in turn 
asserted claims against UP for breach of the 
General Contract, seeking to recover amounts owed 
Granite by UP as well as indemnification should 
Granite be found liable to Associated.


More than one year after filing its cross-claim, UP 
moved the Court for leave to amend its cross-claim 
to assert claims against Granite based on breach of 
contract, fraud, and negligence. UP's amended 
cross-claim alleges that Granite breached the 
General Contract by supplying one barge rather 
than two barges during a portion of the project.


III. MOTION FOR JUDGMENT ON THE 
PLEADINGS


HN1[ ] "After the pleadings are closed but within 
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such time as not to delay the trial, any party may 
move for judgment on the pleadings." FED. R. CIV. 
PRO. 12(c) [*11]  . HN2[ ] "A motion for 
judgment on the pleadings under Rule 12(c) is 
treated as a motion to dismiss under Rule 12(b)(6). 
Atlantic Richfield Co. v. Farm Credit Bank of 
Wichita, 226 F.3d 1138, 1160 (10th Cir. 2000). 
Under Rule 12(b)(6), a defendant may move the 
Court for dismissal of any cause of action that fails 
to state a claim upon which relief may be granted. 
HN3[ ] In ruling on Granite's motion to dismiss, 
the Court assumes the truth of all well-pleaded facts 
in UP's complaint and views them in the light most 
favorable to UP. See Zinermon v. Burch, 494 U.S. 
113, 118, 108 L. Ed. 2d 100, 110 S. Ct. 975 (1990); 
Roman v. Cessna Aircraft Co., 55 F.3d 542, 543 
(10th Cir. 1995). The Court also views all 
reasonable inferences in favor of UP, and the 
pleadings are liberally construed. See id. In 
reviewing the sufficiency of a complaint, the issue 
is not whether UP will prevail, but whether UP is 
entitled to offer evidence to support their claims. 
See Scheuer v. Rhodes, 416 U.S. 232, 236, 40 L. 
Ed. 2d 90, 94 S. Ct. 1683 (1974).


Granite moves for judgment on the pleadings 
asking this Court to dismiss UP's tort claims. 
Granite argues that these claims are barred by the 
economic loss rule, that UP has [*12]  failed to 
plead its fraud claims with particularity and that the 
claims fail to state a claim upon which relief may 
be granted. Specifically, Granite challenges UP's 
claims of fraud (second cause of action), negligent 
misrepresentation (third cause of action), fraudulent 
concealment (fourth cause of action and fraudulent 
nondisclosure (fifth cause of action).


A. Economic Loss Doctrine


HN4[ ] In Utah, the economic loss doctrine bars 
all tort claims that are not based on a duty 
independent of any contractual obligations between 
the parties. Town of Alma v. Azco Constr. Inc., 10 
P.3d 1256 (Colo. 2000), Hermansen v. Tasulis, 
2002 UT 52, 48 P.3d 235, Grynberg v. Questar 


Pipeline Co., 2003 UT 8, 70 P.3d 1, 469 Utah Adv. 
Rep. 13, 20 (Utah 2003). The rule exists to further 
the policy that "when a conflict arises between 
parties to a contract regarding the subject matter of 
that contract, 'the contractual relationship controls, 
and parties are not permitted to assert actions in tort 
in an attempt to circumvent the bargain they agreed 
upon.'" Id. at 18 (quoting Snyder v. Lovercheck, 
992 P.2d 1079, 1087 (Wyo. 1999)).


The Grynberg [*13]  case is instructive and 
controlling. The Grynbergs had entered into 
multiple contracts with defendant Questar Pipeline 
Company. The agreements specified that Questar 
would have the right to purchase, gather and 
transport natural gas owned by the Grynbergs in 
return for monetary consideration. In their suit the 
Grynbergs alleged that Questar breached the 
contract by improperly measuring the gross heating 
content of natural gas bought from the Grynbergs. 
In addition to alleging breach of contract "by 
incorrectly measuring and analyzing the gross 
heating content of the gas," the Grynbergs also 
alleged "negligent or intentional misrepresentation 
of the incorrect BTU adjustments … fraud in the 
mismeasurement and misanalysis of the BTU 
adjustments" and "negligence in the 
mismeasurement of BTU adjustments." Defendants 
argued that plaintiffs' tort claims were barred by the 
economic loss doctrine. The Third District Court of 
Utah agreed.


On appeal, the Utah Supreme Court upheld the 
lower court's interpretation and application of the 
economic loss doctrine. The Court noted that the 
Grynbergs had provided no authority recognizing 
an independent tort duty when the parties had 
signed a contract [*14]  prescribing those "identical 
duties." Id. at 20. Accordingly, the Utah Supreme 
Court dismissed the Grynbergs' tort claims as 
prohibited under the economic loss doctrine.


For analytical purposes, the facts and circumstances 
of this case are virtually identical to those described 
by the Utah Supreme Court in Grynberg. In 
Grynberg, plaintiff's tort claims were alleged with 
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reference to the same obligations described in the 
contract claims, namely the obligation to accurately 
determine the amount of royalties to be paid to the 
plaintiffs. This case is no different. UP's tort claims 
allege a violation of the same obligation alleged in 
its contract claims, namely the obligation to provide 
two barges. Therefore, consistent with the Utah 
Supreme Court's interpretation of Utah law, this 
Court finds that UP's tort claims, with one 
exception, are barred by the economic loss 
doctrine.


UP alleges in this case that Granite breached the 
contract between the two parties by "unilaterally 
modifying … the General Contract and repair 
design without written consent of Union Pacific." 
According to Granite, this act was the direct cause 
of "Granite's failure to immediately mobilize 
marine [*15]  equipment (barge) to construct the 
south side berm once the equipment was mobilized 
to construct the north berm," as well as "breach of 
the General Contract."


Similarly, Granite's tort claims all allege, with little 
if any variation, that Granite intentionally and 
unilaterally changed the agreement between the two 
parties when it decided that it would provide only 
one barge instead of two and that Granite failed to 
provide two barges in a timely manner. For 
example, UP's claim for fraud alleges that "Granite 
continued to misrepresent to Union Pacific that 
Granite had arranged for and that the second barge 
was coming …."; UP's claim for negligent 
misrepresentation argues that "Granite 
misrepresented to Union Pacific that a second barge 
was coming" despite the fact that "it had not 
contracted for a second barge nor was a second 
barge to be deployed"; the claim for fraudulent 
concealment alleges that Granite "prevented Union 
Pacific from discovering that Granite had modified 
the scope and method of work to be performed on 
the Causeway Project by not revealing that it had 
contracted with Associated for only one barge"; and 
finally, in its claim for fraudulent nondisclosure UP 
alleges [*16]  that Granite failed to "disclose to 
Union Pacific the fact that it had unilaterally altered 


the scope … that it had not contracted with 
Associated for two barges, and that there was no 
other barge being deployed to the Causeway 
Project," despite "its contractual duty to do so."


Juxtaposing UP's contract claims with its tort 
claims, it is clear that each of these claims allege 
breaches of the same duties. Each of the tort claims 
challenged by Granite allege a breach of a duty that 
is encompassed by the subject matter of the General 
Contract. Therefore, even when viewing UP's 
pleadings in the most liberal manner possible, it is 
clear that the duties alleged by UP in its tort claims 
are not independent of the parties' contract but are 
part and parcel of the defined rights, obligations 
and potential liabilities mutually agreed to by the 
parties. These allegations fall squarely within the 
four corners of the contract. And, once parties have 
required something to be performed pursuant to a 
contract, then an action for nonperformance of that 
obligation will only be recognized in contract and 
not tort. This is the reason for and the essence of 
the economic loss doctrine. 1 The parties [*17]  
contractual relationship, therefore, governs in this 
case.


Of course, prior to memorializing their relationship 
in a contract the parties are bound by tort law. 
However, HN6[ ] once a legally binding contract 
is agreed upon, the law recognizes that the parties 
to that agreement have [*18]  forsaken the remedies 
provided in tort law and agreed rather to have their 
legal relationship governed by the obligations, 
duties, and remedies set out in the contract. This 
doctrine recognizes a right and a duty on the parties 


1 Because the doctrine originated in products liability cases, the 
analysis initially focused on the character of the harm; if no damage 
occurred to persons or property other than the product itself the 
doctrine applied. See e.g., Cont'l Ins. v Page Eng'g Co., 783 P.2d 
641, 647 (Wyo. 1989). That analysis, however, did not lend itself 
well to other types of cases. Nevertheless, courts have adapted the 
doctrine by instead focusing on the fact that the "successful 
separation of contract and tort law requires identification of the 
underlying duties governing the parties' relationship." Grynberg at 


18. Thus, HN5[ ] the "modern focus is not on the harm that occurs 
but instead is on the source of the duty that was breached." Id.
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to a contract to produce an agreement that protects 
them from potential breaches by setting out the 
desired consequences and attendant liabilities in the 
contract itself. See Isler v. Texas Oil & Gas Corp., 
749 F.2d 22, 23 (10th Cir. 1984) (explaining that 
essential to the "vitality of contract is the capacity 
voluntarily to define the consequences of the 
breach of a duty before assuming the duty").


Because the responsibility is placed upon the 
parties to create an agreement that is suitable to 
their individual circumstances, there are very few 
barriers limiting the types of provisions that two 
equally situated parties may agree upon. For 
example, the law of contracts allows parties to 
outline their own forms of relief for a breach by 
including provisions for attorney's fees, liquidated 
damages and indemnification provisions. And in 
this case, the parties have clearly outlined the 
consequences for the claims made by UP. 2


 [*19]  The contract, as interpreted by UP, required 
Granite to provide two barges to efficiently and 
correctly repair the sinking causeway. While 
Granite did ultimately provide two barges to the 
project, UP claims that the second barge appeared 
on the scene too late. Therefore, they argue Granite 
breached the contract. None of UP's claims allege 
anything different than that core fact. All of UP's 
alleged damages flow from that alleged failure to 
provide the second barge. How Granite went about 
breaching that duty, whether by negligence, 
inadvertence, misunderstanding, concealment, or 
misrepresentation is not legally supportive of a 
separate legal duty sounding in tort. See Isler, at 
24; Grynberg, at 19. How Granite accomplished the 


2 If the parties in this case were unequal bargaining partners the 
outcome could be different. See Grynberg, at 20. It has long been 
recognized that intervention by the courts into contracts between 
extremely unequal bargaining parties is permissible. A court will 
only intervene in those limited types of cases because an agreement 
entered into with even some degree of coercion or duress poses a 
"threat to the integrity of the bargaining process itself." See Isler, 
749 F.2d at 23. Nothing in the record, however, leads the Court to 
find that such an intrusion is warranted in a case like this one; both 
parties are sophisticated businesses with past experience negotiating 
construction contracts.


breach may be relevant to show that a breach 
occurred but because the harm (failing to produce 
the second barge) is fully covered by the contract, it 
does not give rise to an independent action in tort. 
While some claims have added additional nuances 
and explanations to attempt to explain why Granite 
did not provide the second barge when they 
allegedly knew they were obligated to do so, none 
of UP's claims stray from this principal allegation 
against [*20]  Granite.


Of utmost importance to this discussion is the 
undisputed fact that the obligation to provide the 
second barge was required by the General Contract. 
Therefore, the circumstances surrounding why 
Granite failed to provide the second barge are 
virtually irrelevant. What does matter is that all of 
UP's claims allege that Granite failed to comply 
with a contractual term; the fact that the tort claims 
attempt to explain the circumstances behind that 
failure to comply does not remove them from the 
realm of the contractual obligations of the parties. 
Instead, the duty to comply allegedly breached in 
the contract claims is the same duty allegedly 
breached in the tort claims. 3 Therefore, this Court 


3 Similarly to the tort claims alleged by UP, the tort claims alleged by 
the Grynbergs merely explained how the defendant breached the 
contract. For example, the Grynbergs' breach of contract claim 
alleged that Questar improperly measured the gross heating content 
of the natural gas. The Grynbergs' tort claims contained only slight 
variations from that claim; they merely attempted to explain how 
Questar had improperly measured the gas. For example, they alleged 
that Questar fraudulently, intentionally, and/or negligently 
mismeasured the heating content of the natural gas. Grynberg, at 15. 
Then in defense of their claims, the Grynbergs argued that the 
economic loss doctrine did not apply to intentional torts or torts 
based upon independent duties. While the Utah Supreme Court 
agreed with the latter argument, they explicitly dismissed the former. 
"All contract duties, and all breaches of those duties -- no mater how 
intentional -- must be enforced pursuant to contract law." Grynberg, 


at 18. Therefore, it is clear that, HN7[ ] in Utah, the economic loss 
doctrine bars all torts -- intentional or otherwise -- that are not based 
upon a duty independent of the parties bargained-for contract.


At the hearing, counsel for UP argued that a separate duty in this 
case exists because, for example, Granite had a duty not to lie about 
the circumstances surrounding the second barge. However, this 
argument misses the point of the economic loss doctrine. Even 
assuming that Granite lied or concealed or failed to disclose a 
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holds that UP's claims do not allege the breach of 
any independent duty existing outside of the 
contract, with one exception. That exception is UP's 
claim for fraud in the inducement.


 [*21] 1. Fraud in the Inducement


In addition to setting forth general allegations of 
fraud in its second cause of action, UP also alleges 
fraud in the inducement. UP's first amended 
complaint states that "Union Pacific reasonably and 
in reasonable ignorance of the falsity of Granite's 
misrepresentations, relied upon Granite's 
misrepresentations [and] awarded Granite the 
General Contract …." (Amended Cross-cl. at P 90).


HN8[ ] A claim for fraud in the inducement 
cannot be barred by the economic loss doctrine. 
This is true because, as described above, the 
doctrine only applies to bar tort claims that fall 
within the "bargained-for duties and liabilities" of a 
contract. Grynberg, at 18. The Tenth Circuit has 
reaffirmed this conclusion. Although interpreting 
Colorado law, the Tenth Circuit's reasoning in 
United Int'l Holdings, Inc. v. Wharf (Holdings) 
Ltd., 210 F.3d 1207 (10th Cir. 2002), is helpful. 
The court stated:


HN9[ ] Where a negligence claim is based 
only on breach of a contractual duty, the law of 
contract rightly does not punish the breaching 
party, but limits the breaching party's liability 
to damages that naturally flow from the breach. 
It is an altogether [*22]  different situation 
where it appears two parties have in good faith 
entered into a contract but, in actuality, one 
party has deliberately made material false 
representations of past or present fact, has 


material fact about the second barge, UP's source of relief for each of 
these actions lies within a claim for breach of contract. None of the 
alleged tort claims caused any harm to UP that cannot be remedied 
by that claim. Because UP alleges that Granite lied about a duty that 
was bargained for and set out in the contract, it is the law of contract 
and not tort that governs that claim. An opposite conclusion "would 
be to nullify a substantial part of what the parties bargained for." 
Isler, at 23.


intentionally failed to disclose a material past 
or present fact, or has negligently given false 
information with knowledge that the other 
party would act in reliance on that information 
in a business transaction with a third party. The 
breaching party in this latter situation also is a 
tortfeasor and may not utilize the law of 
contract to shield liability in tort for the party's 
deliberate or negligent misrepresentations. 4


In this case,  [*23]  UP alleges that Granite 
committed a tort before the contract was ever 
entered into. Specifically, UP alleges that Granite 
misrepresented facts before the General Contract 
had been awarded to Granite. UP then relied upon 
that representation in awarding the General 
Contract to Granite. Therefore, UP's claim of fraud 
in the inducement is not barred by the economic 
loss doctrine.


B. Federal Rule of Civil Procedure 9(b)


Because UP's claim of fraud in the inducement is 
not barred by the economic loss doctrine, the Court 
must determine if that claim meets the requirements 
set out in Federal Rule of Civil Procedure 9(b). 
HN10[ ] That rule requires a party to state the 
"circumstances constituting fraud or mistake with 
particularity." FED. R. CIV. PRO. 9(b). 
Specifically, HN11[ ] UP must set forth the "time, 
place and contents of the false representation, the 
identity of the party making the false statement and 
the consequences thereof." Lawrence Natl Bank  
924 F.2d 176, 180 (10th Cir. 1991). HN12[ ] 
"The purpose of Rule 9(b) is 'to afford defendant 
fair notice of [*24]  plaintiff's claims and the 
factual ground upon which [they] are based …." 
Schwartz v. Celestial Seasonings, Inc., 124 F.3d 
1246, 1252 (10th Cir. 1997) (quoting Farlow v. 
Peat, Marwick, Mitchell & Co., 956 F.2d 982, 987 


4 Although a negligent misrepresentation may also be a means of 
inducing a party to sign a contract, in this case UP's third cause of 
action - that of negligent misrepresentation - does not allege any 
conduct that occurred prior to Granite being awarded the General 
Contract. Therefore, UP's claim for negligent misrepresentation is 
also barred by the economic loss doctrine.
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(10th Cir. 1992)).


In this case, the representations upon which UP's 
claim for fraud in the inducement is based are 
Granite's statements that it would follow Milbor-
Pita's design specifications and supply two barges 
to work on both sides of the causeway. UP alleges 
that Granite made these representations "in its bid, 
during the course of negotiating the General 
Contract, and as expressly stated in the General 
Contract …." (Amended Cross-cl. at P 82).


There can be no dispute that UP relied on Granite's 
representation - both in its bid and in its contract - 
when it awarded Granite the General Contract. 
And, Granite may, with substantial certainty, 
ascertain the time, place, contents, identity and 
consequences of the alleged misrepresentations 
made in Granite's bid and in the General Contract. 
Conversely, however, Granite has clearly not been 
"afforded fair notice of" the misrepresentations that 
UP alleges were made "during the [*25]  course of 
negotiating the General Contract." Specifically, UP 
has failed to indicate the time of the 
misrepresentations, where the misrepresentations 
were made and the identity of the person making 
such representations. UP's claim for fraud in the 
inducement, therefore, fails to provide the 
specificity required by Federal Rule of Civil 
Procedure 9(b).


Although a complaint that fails to meet the Rule 
9(b) specificity requirements is properly dismissed 
in some instances, the Court finds that UP's claim 
of fraud in the inducement should be dismissed 
with leave to amend. For reasons discussed below, 
the Court finds that UP may file its second 
amended cross-claim against Granite to amend its 
claim of fraud in the inducement.


IV. MOTION TO AMEND CROSS-CLAIM


Also before the Court is UP's motion for leave to 
file its second amended cross-claim. HN13[ ] A 
motion for leave to amend should be "freely 
granted when justice so requires." FED. R. CIV. 


PRO. 15. "The policy in favor of allowing 
amendments is extremely liberal." 3 James W. 
Moore, Moore's Federal Practice § 15.14[1] (3d 
ed. 2000). A motion to amend, [*26]  however, is 
not to be mechanically granted; instead such a 
motion should be denied if the court finds that 
granting leave to amend (1) will cause undue delay, 
(2) will cause undue prejudice to the opposing 
party, (3) is done with bad faith or dilatory motive 
or (4) would be futile. Frank v. U.S. West, Inc., 3 
F.3d 1357, 1365 (10th Cir. 1993).


UP moves to amend its cross-claim to include 
"recently discovered instances of Granite's 
misrepresentations." (UP's Mot. Second Am. Cross-
cl. at 3). According to UP, these additional facts 
were not discovered until "well after it filed its 
existing Cross-Claim." Id.


UP filed its cross-claim for breach of contract 
against Granite on August 15, 2002. The second 
amended complaint simply asks to add additional 
instances of Granite's alleged misrepresentations 
concerning the number of barges to be used at the 
work site. Trial in this matter is not scheduled until 
October 20, 2003. Discovery has not been 
completed and expert reports have yet to be 
submitted. Therefore, this amendment will not 
delay Granite or any other party from complying 
with the scheduling deadlines, nor will it prevent 
Granite from adequately preparing for [*27]  trial. 
The first two factors therefore, are not met. Nor is 
there any allegation, and the Court does not find, 
that UP has made its motion to amend for any 
improper purpose.


The final requirement, however, - that the 
amendment not be futile - is not fully met. As 
discussed above, this Court finds that all of UP's 
tort claims are barred by the economic loss doctrine 
with the exception of its claim of fraud in the 
inducement. While a portion of UP's second 
amended cross-claim includes allegations 
supporting a claim of fraud in the inducement, 5 a 


5 UP's amended cross-claim includes new "evidence that a statement 
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large part of the second amended cross-claim also 
contains facts relating to its additional tort claims. 
However, because these claims are barred, such an 
amendment would be futile. Therefore, the Court 
finds that UP's motion for leave to file its second 
amended cross-claim is GRANTED in part and 
DENIED in part. The Court will allow UP to 
amend its first amended cross-claim only to provide 
additional allegations supporting its claim of fraud 
in the inducement. Of course, UP must provide the 
specificity required by Federal Rule of Civil 
Procedure 9(b) for any claim alleging fraud.


 [*28]  In summary, Granite's motion for judgment 
on the pleadings on Union Pacific Railroad 
Company's tort claims is GRANTED in part and 
DENIED in part. Union Pacific Railroad 
Company's motion for leave to amend its first 
amended complaint is GRANTED in part and 
DENIED in part. IT IS SO ORDERED.


DATED this 10th day of July, 2003.


Dee Benson


United States District Court Judge


ORDER GRANTING LEAVE TO FILE 
OVERLENGTH BRIEF - FILED 14 JUL 03


Having considered the ex parte Motion of 
Defendant Granite Construction Company 
("Granite") for leave to file its overlength 
Opposition Memorandum to Associated Diving and 
Marine Contractors, L.C.'s Motion for Leave to 
Amend Complaint ("Memorandum"), and good 
cause appearing therefor,


IT IS HEREBY ORDERED that Granite is granted 
leave of Court to file its Memorandum totaling 
approximately fifteen pages, inclusive of 
Introduction. Argument and Conclusion.


ENTERED this 11 day of JULY 2003.


Granite made during contract negotiations … was false and was 
made to induce UP to enter into a contract with Granite for the 
project." (UP's Mot. Second Am. Cross-cl. at 2).


BY THE COURT:


Honorable Dee V. Benson


District Court Judge 


End of Document
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LexisNexis® Headnotes


Torts > ... > Elements > Duty > General 
Overview


HN1[ ]  Elements, Duty


Duty is one of four essential elements of a cause of 
action in tort. In negligence cases, a duty is an 
obligation, to which the law will give recognition 
and effect, to conform to a particular standard of 
conduct toward another.


Torts > ... > Elements > Duty > Foreseeability 
of Harm


Torts > ... > Duty > Affirmative Duty to 
Act > General Overview


HN2[ ]  Duty, Foreseeability of Harm


Several factors have been identified as relevant to 
determining whether a defendant owes a duty to a 
plaintiff, including: (1) whether the defendant's 
allegedly tortious conduct consists of an affirmative 
act or merely an omission; (2) the legal relationship 
of the parties, (3) the foreseeability or likelihood of 
injury; (4) public policy as to which party can best 
bear the loss occasioned by the injury; and (5) other 
general policy considerations. Not every factor is 
created equal, however.


Torts > ... > Affirmative Duty to Act > Types of 
Special Relationships > General Overview


HN3[ ]  Affirmative Duty to Act, Types of 
Special Relationships


The long-recognized distinction between acts and 
omissions - or misfeasance and nonfeasance - 
makes a critical difference and is perhaps the most 
fundamental factor courts consider when evaluating 
duty. Acts of misfeasance, or active misconduct 
working positive injury to others, typically carry a 
duty of care. Nonfeasance - passive inaction, a 
failure to take positive steps to benefit others, or to 
protect them from harm not created by any 
wrongful act of the defendant - by contrast, 
generally implicates a duty only in cases of special 
legal relationships.
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Torts > ... > Affirmative Duty to Act > Types of 
Special Relationships > General Overview


HN4[ ]  Affirmative Duty to Act, Types of 
Special Relationships


Special relationships arise when one assumes 
responsibility for another's safety or deprives 
another of his or her normal opportunities for self-
protection. Traditional examples include common 
carrier to its passenger, innkeeper and guest, 
landowner and invitees to his land, and one who 
takes custody of another.


Torts > ... > Affirmative Duty to Act > Types of 
Special Relationships > General Overview


HN5[ ]  Affirmative Duty to Act, Types of 
Special Relationships


The distinction between acts and omissions is 
central to assessing whether a duty is owed to a 
plaintiff. In almost every instance, an act carries 
with it a potential duty and resulting legal 
accountability for that act. By contrast, an omission 
or failure to act can generally give rise to liability 
only in the presence of some external circumstance 
- a special relationship. A special legal relationship 
between the parties thus acts as a duty-enhancing, 
"plus" factor. Even in nonfeasance cases, where a 
bystander typically would owe no duty to prevent 
harm, a special legal relationship gives rise to such 
a duty.


Torts > ... > Affirmative Duty to Act > Types of 
Special Relationships > Government Officials


HN6[ ]  Types of Special Relationships, 
Government Officials


A plaintiff must demonstrate a special relationship 
with a government actor even if the injury arises 
from an affirmative act, rather than an omission.


Torts > ... > Elements > Duty > Foreseeability 
of Harm


HN7[ ]  Duty, Foreseeability of Harm


Outside the government context, a special 
relationship is not typically required to sustain a 
duty of care to those who could foreseeably be 
injured by the defendant's affirmative acts.


Torts > ... > Duty > Affirmative Duty to 
Act > General Overview


HN8[ ]  Duty, Affirmative Duty to Act


In general, anyone who does an affirmative act is 
under a duty to others to exercise the care of a 
reasonable man to protect them against an 
unreasonable risk of harm to them arising out of the 
act. The duties of one who merely omits to act are 
more restricted, and in general are confined to 
situations where there is a special relation between 
the actor and the other which gives rise to the duty.


Torts > ... > Affirmative Duty to Act > Types of 
Special Relationships > Dangerous People


HN9[ ]  Types of Special Relationships, 
Dangerous People


There is no duty so to control the conduct of a third 
person as to prevent him from causing physical 
harm to another unless (a) a special relation exists 
between the actor and the third person which 
imposes a duty upon the actor to control the third 
person's conduct, or (b) a special relation exists 
between the actor and the other which gives to the 
other a right to protection.


Torts > ... > Affirmative Duty to Act > Types of 
Special Relationships > Dangerous People
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Torts > ... > Affirmative Duty to Act > Types of 
Special Relationships > Healthcare Providers


HN10[ ]  Types of Special Relationships, 
Dangerous People


A healthcare provider is not required to control its 
patients' independent conduct.


Torts > ... > Affirmative Duty to Act > Types of 
Special Relationships > Dangerous People


Torts > ... > Affirmative Duty to Act > Types of 
Special Relationships > Healthcare Providers


HN11[ ]  Types of Special Relationships, 
Dangerous People


There is no basis for a rule excluding all healthcare 
providers from liability for carelessly prescribing 
medications that affirmatively cause their patients 
to harm third parties. Instead, healthcare providers 
do owe such a duty.


Torts > ... > Duty > Affirmative Duty to 
Act > General Overview


HN12[ ]  Duty, Affirmative Duty to Act


As a general rule, everyone has a duty to exercise 
care when engaging in affirmative conduct that 
creates a risk of physical harm to others. There are 
exceptions to the rule, however, in categories of 
cases implicating unique policy concerns that 
justify eliminating the duty of care for a class of 
defendants. The remaining duty factors aid the 
court in determining whether to carve out an 
exception to the general rule. These minus factors 
encompass the foreseeability or likelihood of 
injury, public policy as to which party can best bear 
the loss occasioned by the injury, and other general 
policy considerations.


Torts > ... > Elements > Duty > General 


Overview


HN13[ ]  Elements, Duty


Duty must be determined as a matter of law and on 
a categorical basis for a given class of tort claims. 
Duty determinations should be articulated in 
relatively clear, categorical, bright-line rules of law 
applicable to a general class of cases. The duty 
factors are thus analyzed at a broad, categorical 
level for a class of defendants.


Torts > ... > Elements > Duty > Foreseeability 
of Harm


HN14[ ]  Duty, Foreseeability of Harm


Some variation of the notion of foreseeability is a 
factor in three of four elements of a tort: duty, 
breach, and proximate cause. Yet the terminology 
is confusing, as the term has different connotations 
as to each of the different tort elements to which it 
is applied. An essential difference among the 
elements is that duty is a question of law 
determined on a categorical basis, while breach and 
proximate cause are questions for the fact finder 
determined on a case-specific basis. This means 
that foreseeability in duty analysis is evaluated at a 
broad, categorical level. In duty analysis, 
foreseeability does not question the specifics of the 
alleged tortious conduct such as the specific 
mechanism of the harm. It instead relates to the 
general relationship between the alleged tortfeasor 
and the victim and the general foreseeability of 
harm.


Torts > ... > Affirmative Duty to Act > Types of 
Special Relationships > Dangerous People


Torts > ... > Affirmative Duty to Act > Types of 
Special Relationships > Healthcare Providers


Torts > ... > Elements > Duty > Foreseeability 
of Harm
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HN15[ ]  Types of Special Relationships, 
Dangerous People


The appropriate foreseeability question for duty 
analysis is whether a category of cases includes 
individual cases in which the likelihood of some 
type of harm is sufficiently high that a reasonable 
person could anticipate a general risk of injury to 
others. The relevant category of cases consists of 
healthcare providers negligently prescribing 
medications to patients who then injure third 
parties. The foreseeability question is whether there 
are circumstances within that category in which a 
healthcare provider could foresee injury.


Torts > ... > Affirmative Duty to Act > Types of 
Special Relationships > Dangerous People


Torts > ... > Affirmative Duty to Act > Types of 
Special Relationships > Healthcare Providers


HN16[ ]  Types of Special Relationships, 
Dangerous People


Healthcare providers perform a societal function of 
undoubted social utility. But they are not entitled to 
an elevated status in tort law that would 
categorically immunize them from liability when 
their negligent prescriptions cause physical injury 
to nonpatients. Healthcare providers owe a duty to 
nonpatients in the affirmative act of prescribing 
medication.


Counsel: Allen K. Young, Tyler S. Young, Provo, 
Jonah Orlofsky, Chicago, IL, for appellants.


Stephen W. Owens, J. Kevin Murphy, Vaun B. 
Hall, Salt Lake City, Michael K. McKell, Paul 
McArthur, Provo, for appellees.


Tawni J. Anderson, for amici Utah Medical 
Association, Utah Psychiatric Association, Utah 
Hospitals and Health Systems Association, and 
American Medical Association.


Judges: JUSTICE LEE authored the opinion of the 
Court, in which CHIEF JUSTICE DURHAM, 


ASSOCIATE CHIEF JUSTICE DURRANT, 
JUSTICE PARRISH, and JUSTICE NEHRING 
joined.


Opinion by: LEE


Opinion


 [**229]  JUSTICE LEE, opinion of the Court:


 [*P1]  In this case we are asked to determine 
whether a physician owes nonpatients a duty to 
exercise reasonable care in the affirmative act of 
prescribing medications that pose a risk of injury to 
third parties. We uphold such a duty, while 
clarifying the nature of the legal analysis relevant to 
duty in tort, the factors relevant to its evaluation, 
and its relation to matters of breach and proximate 
cause.


I


 [*P2]  According to the allegations of the 
complaint, which we accept as true for purposes of 
our analysis, David Ragsdale received medical 
treatment in 2007 from Trina West, a nurse 
practitioner  [***2] at Pioneer Comprehensive 
Medical Clinic in Draper, Utah.  [**230]  Nurse 
West prescribed Ragsdale at least six medications, 
including Concerta, Valium, Doxepin, Paxil, 
pregnenolone, and testosterone. In January 2008, 
with all of these drugs in his system, Mr. Ragsdale 
shot and killed his wife, Kristy Ragsdale. Mr. 
Ragsdale subsequently pled guilty to aggravated 
murder.


 [*P3]  The Ragsdales' young children, who were 
left parentless, filed suit through their conservator 
against Nurse West, her consulting physician Dr. 
Hugo Rodier, and the medical clinic. Plaintiffs 
alleged negligence in the prescription of the 
medications that caused Mr. Ragsdale's violent 
outburst and his wife's death.


 [*P4]  Defendants filed a motion to dismiss under 
rule 12(b)(6) of the Utah Rules of Civil Procedure. 
The district court granted the motion, concluding 
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that West owed no duty of care to plaintiffs because 
"no patient-health care provider relationship 
existed, at the time of the underlying events, 
between the plaintiffs . . . and the defendants." The 
court further reasoned that "the non-patient 
plaintiffs may [not] step into David Ragsdale's 
shoes to pursue a malpractice lawsuit against the 
defendants." Plaintiffs filed this  [***3] appeal, 
contending that the district court incorrectly 
concluded that defendants did not owe a duty of 
care to the nonpatient plaintiffs. We agree and 
reverse.1


II


 [*P5]  As every first-year law student learns, HN1[
] duty is one of four essential elements of a cause 


of action in tort.2 In negligence cases, a duty is "'an 
obligation, to which the law will give recognition 
and effect, to conform to a particular standard of 
conduct toward another.'"3 The question in this case 
is whether healthcare providers have a legal 
obligation to nonpatients to exercise reasonable 
care in prescribing medications that pose a risk of 
injury to third parties. Our cases have identified 
HN2[ ] several factors relevant to determining 
whether a defendant owes a duty  [***4] to a 
plaintiff, including: (1) whether the defendant's 
allegedly tortious conduct consists of an affirmative 
act or merely an omission, e.g., Webb v. Univ. of 
Utah, 2005 UT 80, ¶ 10, 125 P.3d 906;(2) the legal 


1 Appellees also claim on appeal that Mr. Ragsdale's guilty plea in 
his criminal case has a collateral estoppel effect that precludes 
appellants from litigating the causation issue—whether the 
prescribed medication caused Mr. Ragsdale's violent conduct. The 
district court refused to reach this issue, yet hypothesized what it 
would do "if [it] were to reach that alternative motion." We decline 
to offer an advisory opinion on the district court's hypothetical 
ruling.


2 To assert a successful negligence claim, a plaintiff must establish 
that (1) defendant owed plaintiff a duty of care, (2) defendant 
breached that duty, and that (3) the breach was the proximate cause 
of (4) plaintiff's injuries or damages. Webb v. Univ. of Utah, 2005 
UT 80, ¶ 9, 125 P.3d 906.


3 AMS Salt Indus., Inc. v. Magnesium Corp. of Am., 942 P.2d 315, 
321 (Utah 1997) (quoting W. PAGE KEETON ET AL., PROSSER AND 


KEETON ON THE LAW OF TORTS § 53, at 356 (5th ed. 1984)).


relationship of the parties,id.;(3) the foreseeability 
or likelihood of injury, e.g., AMS Salt Indus., Inc. v. 
Magnesium Corp. of Am., 942 P.2d 315, 321 (Utah 
1997); (4) "public policy as to which party can best 
bear the loss occasioned by the 
injury,"Normandeau v. Hanson Equip., Inc., 2009 
UT 44, ¶ 19, 215 P.3d 152; and (5) "other general 
policy considerations,"id. Not every factor is 
created equal, however. As we explain below, some 
factors are featured heavily in certain types of 
cases, while other factors play a less important, or 
different, role. The parties in this case focus heavily 
on the first two factors. We address those factors in 
Part A and explain that the legal-relationship factor 
is typically a "plus" factor—used to impose a duty 
where one would otherwise not exist, such as where 
the act complained of is merely an omission. In Part 
B, we discuss the final three factors and explain 
that these factors are typically "minus" factors—
used to eliminate a duty that would 
 [***5] otherwise exist. Applying these factors, we 
conclude that defendants do owe a duty to plaintiffs 
in this case.


A


 [*P6]  A central point of the parties' disagreement 
in this case is whether a healthcare provider's duty 
requires the existence of a "special legal 
relationship." Defendants contend that healthcare 
providers owe no duty  [**231]  to a nonpatient 
who has been injured by a patient unless the patient 
has a special relationship with the provider—such 
as where the provider has custody or control of the 
patient, or where the provider is on notice that the 
patient is uniquely dangerous to specified third 
parties. Plaintiffs, for their part, insist that a special 
relationship is required "only where a claim is 
based on an omission  [***6] or a failure to act." 
According to plaintiffs, the "most critical fact in 
this case is that Defendants' negligence consists of 
affirmative conduct," because affirmative acts are 
typically associated with a duty of care.


 [*P7]  We side with the plaintiffs. HN3[ ] The 
long-recognized distinction between acts and 
omissions—or misfeasance and nonfeasance—


2012 UT 11, *11; 275 P.3d 228, **230; 2012 Utah LEXIS 12, ***2
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makes a critical difference and is perhaps the most 
fundamental factor courts consider when evaluating 
duty.4 Acts of misfeasance, or "active misconduct 
working positive injury to others," typically carry a 
duty of care.5 Nonfeasance—"passive inaction, a 
failure to take positive steps to benefit others, or to 
protect them from harm not created by any 
wrongful act of the defendant"—by contrast, 
generally implicates a duty only in cases of special 
legal relationships.6 The first two duty factors, then, 
are interrelated.


 [*P8]  HN4[ ] Special relationships "arise when 
one assumes responsibility for another's safety or 
deprives another of his or her normal opportunities 
 [***7] for self-protection." Webb, 2005 UT 80, ¶ 
10, 125 P.3d 906 (internal quotation marks 
omitted). Traditional examples include "common 
carrier to its passenger, innkeeper and guest, 
landowner and invitees to his land, and one who 
takes custody of another." Id. (citing Restatement 
(Second) of Torts § 314A (1965)).


 [*P9]  We previously clarified the relationship 
between the nonfeasance and special-relationship 
factors in Webb, 2005 UT 80, 125 P.3d 906. There 
we explained:


HN5[ ] [T]he distinction between acts and 
omissions is central to assessing whether a duty 
is owed [to] a plaintiff. In almost every 
instance, an act carries with it a potential duty 
and resulting legal accountability for that act. 
By contrast, an omission or failure to act can 
generally give rise to liability only in the 
presence of some external circumstance—a 
special relationship.


Id. ¶ 10 (citations omitted).A special legal 
relationship between the parties thus acts as a duty-


4 See Francis H. Bohlen, The Moral Duty to Aid Others as a Basis of 
Tort Liability, 56 U. PA. L. REV. 217, 219 (1908) (describing the 
act/omission distinction as "deeply rooted in the common law").


5 Id.


6 Id.


enhancing, "plus" factor. Even in nonfeasance 
cases, where a bystander typically would owe no 
duty to prevent harm, a special legal relationship 
gives rise to such a duty.7


 [*P10]  Webb itself was a suit against a 
government entity which, for policy reasons, is a 
rare instance where an affirmative act does not 
presumptively give rise to a duty. Id. ¶ 11. Under 
Webb, HN6[ ] a plaintiff must demonstrate a 
special relationship with a government actor even if 
the injury arises from an  [**232]  affirmative act, 
rather than an omission.8 Thus,Webb held that, 


7 See Yazd v. Woodside Homes Corp., 2006 UT 47, ¶¶ 15-18, 143 
P.3d 283 (explaining that a legal relationship between  [***8] the 
parties acts as a plus factor, imposing a "duty to communicate 
[important] information" that would not exist absent the 
relationship); Dwiggins v. Morgan Jewelers, 811 P.2d 182, 183 
(Utah 1991) (using the legal relationship of the parties as a plus 
factor to impose a heightened duty on shopkeepers to protect 
customers from criminal acts of other customers); see also Griesi v. 
Atl. Gen. Hosp. Corp., 360 Md. 1, 756 A.2d 548, 554 (Md. 2000) 
(requiring legal relationship of "privity or its equivalent" to impose a 
duty to communicate in negligent misrepresentation cases); Vermes 
v. Am. Dist. Tel. Co., 312 Minn. 33, 251 N.W.2d 101, 103-04 (Minn. 
1977) (explaining that a contractual relationship both imposes 
heightened duties of care and "place[s] boundaries" on the parties' 
duties to each other);Independent-Eastern Torpedo Co. v. Price, 
1953 OK 74, 208 Okla. 633, 258 P.2d 189, 201-02 (Okla. 1953) 
(explaining that duty for affirmative acts exists "without regard to 
the legal relationship of the parties," but that a legal relationship 
between the parties may support a negligent misrepresentation claim 
by creating a heightened duty to give "correct information" (internal 
quotation marks omitted)); Volpe v. Fleet Nat'l Bank, 710 A.2d 661, 
663-64 (R.I. 1998)  [***9] (explaining that the legal relationship 
between banks and customers imposes a heightened duty of care 
upon banks to prevent forgeries of customer's checks).


8 Webb, 2005 UT 80, ¶¶ 11, 16, 125 P.3d 906 ("[G]overnmental 
actors [are] answerable in tort [only] when their negligent conduct 
causes injury to persons who stand so far apart from the general 
public that we can describe them as having a special relationship to 
the governmental actor. . . . [G]overnmental  [***10] actors are not 
accountable for their affirmative acts unless a special relationship is 
present."); see also Day v. State ex rel. Utah Dep't of Pub. Safety, 
1999 UT 46, ¶ 13, 980 P.2d 1171 (noting four circumstances in 
which a special relationship may arise: "(1) [when] a statute 
intend[s] to protect a specific class of persons of which the plaintiff 
is a member from a particular type of harm; (2) when a government 
agent undertakes specific action to protect a person or property; (3) 
[when] governmental actions . . . reasonably induce detrimental 
reliance by a member of the public; and (4) under certain 


2012 UT 11, *11; 275 P.3d 228, **231; 2012 Utah LEXIS 12, ***6
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because no special relationship existed, the 
University of Utah did not owe a duty to a student 
who allegedly was directed by a university 
employee to walk on an icy sidewalk. Id. ¶¶ 3, 16, 
27. HN7[ ] Outside the government context, 
however, a special relationship is not typically 
required to sustain a duty of care to those who 
could foreseeably be injured by the defendant's 
affirmative acts. Id. ¶ 10.9


 [*P11]  The cases cited by defendants are not to 
the contrary. They require a special relationship 
only as to nonfeasance or acts of government 
defendants. See Rollins v. Petersen, 813 P.2d 1156 
(Utah 1991); Higgins v. Salt Lake Cnty., 855 P.2d 
231 (Utah 1993);Wilson v. Valley Mental Health, 
969 P.2d 416 (Utah 1998).Rollins, for example, 
was a straightforward nonfeasance case: Plaintiff 
alleged negligence in a secure mental health 
facility's failure to prevent a patient from causing a 
car accident—"in allowing [the patient] to walk 
away from the facility, and in not adequately 
instituting its own AWOL procedures to recover 
him." Rollins, 813 P.2d at 1158. In refusing to find 
a duty of care, the court held that no special 
relationship existed between the hospital and the 
patient, and therefore the hospital owed no duty to 
the plaintiff to protect against harm caused by the 
patient. Id. at 1162.


 [*P12]  Notably, in Rollins  [***12] the plaintiff 
did not allege any affirmative misconduct by the 
hospital—just that the hospital had failed to prevent 
the patient from engaging in harmful conduct. 


circumstances, when the agency has actual custody of the plaintiff or 
of a third person who causes harm to the plaintiff").


9 See also Restatement (Second) of Torts § 302 cmt. a (1965) (HN8[
] "In general, anyone who does an affirmative act is under a duty 


to others to exercise the care of a reasonable man to protect them 
against an unreasonable risk of harm to them arising out of the act. 
The duties of one who merely omits to act are more restricted, and in 
general are confined to situations where there is a special relation 
between the actor and the other which gives rise to the duty."); 
Restatement (Third) of Torts: Liability For Physical & Emotional 
Harm § 7 cmt. a [***11]  (2010) ("[A]ctors engaging in conduct that 
creates risks to others have a duty to exercise reasonable care to 
avoid causing physical harm.").


Thus, the court analyzed duty under the 
Restatement (Second) of Torts sections 314-20, 
entitled "Duties of Affirmative Action." Rollins, 
813 P.2d at 1159. Those sections are a restatement 
of and elaboration on the principle we discussed in 
Webb, 2005 UT 80, ¶ 10, 125 P.3d 906, that "an 
omission or failure to act can generally give rise to 
liability only in the presence of some external 
circumstance—a special relationship."10


 [*P13]  Higgins is similar. When a mentally ill 
hospital outpatient stabbed a young girl, her parents 
alleged that the hospital owed a duty to the plaintiff 
to "control and/or to treat" the patient to 
 [***13] prevent the patient from engaging in 
violent conduct. 855 P.2d at 234. The court again 
applied section 315 of the Restatement (Second), 
explaining that a person has "no duty to control the 
conduct of others except in certain circumstances, 
as where a special relationship exists." Id. at 235, 
236 (internal quotation marks omitted). As in 
Rollins, the plaintiff did not allege that the 
hospital's affirmative acts caused the patient's 
violent attack; the plaintiff alleged merely that the 
hospital failed to prevent the patient's independent 
actions.


 [*P14]  [**233]   Wilson also involved an 
omission rather than an affirmative causal act. A 
mental health facility treated and released a patient, 
who later that same day strangled his wife and 
attempted to strangle their child. 969 P.2d at 417. 
The plaintiffs alleged that the healthcare provider 
owed them a duty to protect against a patient's 
violent conduct by warning them of the patient's 
dangerousness. Id. at 418. In Wilson, the court held 
that the special-relationship test was superseded by 
a Utah statute, which "define[d] the duty of a 
therapist in cases where it is alleged that a therapist 


10 See also Restatement (Second) of Torts § 315 (HN9[ ] "There is 
no duty so to control the conduct of a third person as to prevent him 
from causing physical harm to another unless (a) a special relation 
exists between the actor and the third person which imposes a duty 
upon the actor to control the third person's conduct, or (b) a special 
relation exists between the actor and the other which gives to the 
other a right to protection.").


2012 UT 11, *11; 275 P.3d 228, **232; 2012 Utah LEXIS 12, ***10
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had a duty to warn or take precautions to provide 
protection from  [***14] the violent behavior of a 
client." Id. at 421.


 [*P15]  Thus, Rollins, Higgins, and Wilson all 
stand for the proposition that HN10[ ] a 
healthcare provider is not required to control its 
patients' independent conduct. They do not support 
defendants' view that a healthcare provider may—
with immunity from liability to any nonpatient—
negligently prescribe medication that affirmatively 
causes a patient to injure nonpatients.


 [*P16]  The district court cited Joseph v. McCann, 
2006 UT App 459, 147 P.3d 547, in support of its 
conclusion that a physician-patient relationship is a 
prerequisite to a negligence claim against a 
physician. But we do not read Joseph to establish 
such a rigid requirement. Joseph held that a 
physician did not owe a duty to a non-patient police 
officer when the physician was hired by the city to 
evaluate the officer's fitness for employment. Id. ¶¶ 
12-13. The suit in Joseph was a malpractice action 
by the police officer filed when his city-employer 
found him unfit for work on the basis of the 
physician's evaluation. Id. ¶ 5. Because the 
physician never treated the officer, but instead 
conducted a psychiatric evaluation on behalf of the 
employer, no physician-patient relationship was 
created  [***15] and the "malpractice lawsuit 
fail[ed] as a matter of law." Id. ¶¶ 11, 13. The 
court's holding, however, did not establish a 
requirement of a physician-patient relationship in 
every negligence suit against a healthcare provider. 
Instead, Joseph simply represents a unique situation 
in which the harm alleged was not encompassed 
within any formulation of the duty owed.


 [*P17]  The plaintiff in Joseph did not assert that 
the physician had a duty to exercise care in 
providing medical treatment. Rather, the officer 
claimed that the physician owed him a duty to 
exercise care in evaluating his suitability for his job 
for the purpose of giving a report to an employer. 
Id. ¶ 9. Thus, Joseph simply indicates that the type 
of harm the officer suffered—removal from the 


police force—did not come within the range of 
harms that the physician had a duty to avoid. That 
does not mean that the physician lacked a duty to 
avoid affirmatively causing physical injury to the 
officer. If the physician in Joseph had used a 
scalpel instead of a tongue depressor to facilitate a 
throat examination, presumably the duty would be 
as obvious as the ensuing injuries.


 [*P18]  Plaintiffs' allegations of duty thus steer 
clear of the problems  [***16] identified in our 
nonfeasance cases and in the court of appeals' 
decision in Joseph. This is not a case in which the 
healthcare provider is charged with failing to 
restrain Ragsdale or with failing to warn his family 
about his unstable condition. Rather, plaintiffs 
allege that defendants' affirmative acts of 
prescribing medication caused David Ragsdale to 
have a violent outburst and take his wife's life. And 
unlike in Joseph, plaintiffs are not purporting to 
step into the shoes of the party who retained the 
physician's services. Their claim is not a derivative 
one for harm to their father, but a personal one for 
their own injuries.


 [*P19]  For these reasons, a special relationship or 
physician-patient relationship need not underlie the 
defendants' duty to the plaintiffs in this case. And 
as we explain below, the other duty factors do not 
justify eliminating defendants' duty to exercise care 
when engaging in the affirmative act of prescribing 
medication.


B


 [*P20]  Defendants and their amici next ask us to 
create a rule—primarily on policy grounds—that 
healthcare providers owe no duty to anyone other 
than a patient.HN11[ ]  We find no basis for a 
rule excluding all healthcare providers from 
liability for carelessly  [**234]  
 [***17] prescribing medications that affirmatively 
cause their patients to harm third parties. We 
instead hold that healthcare providers do owe such 
a duty. In explaining our reasons for doing so, we 
clarify the nature of the duty inquiry and of the 
remaining duty factors.


2012 UT 11, *11; 275 P.3d 228, **233; 2012 Utah LEXIS 12, ***13
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 [*P21]  HN12[ ] As a general rule, we all have a 
duty to exercise care when engaging in affirmative 
conduct that creates a risk of physical harm to 
others.11 There are exceptions to the rule, however, 
in categories of cases implicating unique policy 
concerns that justify eliminating the duty of care for 
a class of defendants.12 The remaining duty factors 
aid us in determining whether to carve out an 
exception to the general rule. These "minus" factors 


11 Restatement (Third) of Torts: Liability For Physical & Emotional 
Harm § 7(a) ("An actor ordinarily has a duty to exercise reasonable 
care when the actor's conduct creates a risk of physical harm."); id. § 
7 cmt. a ("[A]ctors engaging in conduct  [***18] that creates risks to 
others have a duty to exercise reasonable care to avoid causing 
physical harm."); Restatement (Second) of Torts § 302 cmt. a ("In 
general, anyone who does an affirmative act is under a duty to others 
to exercise the care of a reasonable man to protect them against an 
unreasonable risk of harm to them arising out of the act. The duties 
of one who merely omits to act are more restricted, and in general 
are confined to situations where there is a special relation between 
the actor and the other which gives rise to the duty."); see also, e.g., 
Turpen v. Granieri, 133 Idaho 244, 985 P.2d 669, 672 (Idaho 1999) 
("Every person, in the conduct of his business, has a duty to exercise 
ordinary care to prevent unreasonable, foreseeable risks of harm to 
others." (internal quotation marks omitted)); Hart v. Ivey, 332 N.C. 
299, 420 S.E.2d 174, 178 (N.C. 1992) ("[T]he law imposes upon 
every person who enters upon an active course of conduct the 
positive duty to exercise ordinary care to protect others from harm, 
and calls a violation of that duty negligence." (internal quotation 
marks omitted)); Independent-Eastern Torpedo Co., 258 P.2d at 203 
("[I]t is the duty of every man to use his own property so as 
 [***19] not to injure the person or property of others."); Palsgraf v. 
Long Island R. Co., 248 N.Y. 339, 162 N.E. 99, 103 (N.Y. 1928) 
(Andrews, J., dissenting) ("Every one owes to the world at large the 
duty of refraining from those acts that may unreasonably threaten the 
safety of others.").


12 Restatement (Third) of Torts: Liability For Physical & Emotional 
Harm § 7(b) ("In exceptional cases, when an articulated 
countervailing principle or policy warrants denying or limiting 
liability in a particular class of cases, a court may decide that the 
defendant has no duty or that the ordinary duty of reasonable care 
requires modification."); see also, e.g., Webb, 2005 UT 80, ¶ 11, 125 
P.3d 906 (explaining that as "a matter of public policy," government 
actors as a class are excused from owing a duty of care to the general 
public); Ontiveros v. Borak, 136 Ariz. 500, 667 P.2d 200, 212-13 
(Ariz. 1983) (acknowledging that "in some situations, the public 
interest, constitutional considerations, or both, require special rules 
to protect certain businesses, professions or occupations from the 
ordinary theories of tort liability," but nevertheless abolishing the 
common law doctrine of tavern owner nonliability for acts of 
intoxicated customers).


encompass the foreseeability or likelihood of 
injury, e.g., AMS Salt Indus., 942 P.2d at 321; 
"public policy as to which party can best bear the 
loss occasioned by the injury,"Normandeau, 2009 
UT 44, ¶ 19, 215 P.3d 152; and "other general 
policy considerations," id.


 [*P22]  [***20]  The parties in this case variously 
invoke each of these factors, seeking to shape them 
in ways that sustain their opposing positions. But 
many of their arguments reflect a misunderstanding 
of the role of duty in tort analysis, sometimes 
conflating duty with breach and proximate cause. 
Under a proper understanding of the duty factors, 
we affirm the existence of a duty on the part of 
healthcare providers to exercise reasonable care in 
prescribing medications that pose a risk of injury to 
third parties.


 [*P23]  Our most basic concern with the parties' 
arguments is the failure to address duty at a 
categorical level. Plaintiffs assert(without citation) 
that we have "repeatedly held that whether a duty 
exists must be decided on a case-by-case basis." 
They further claim that this court has "long 
emphasized that duty determinations should be fact 
specific." This is not a proper approach to the duty 
analysis. HN13[ ] Duty must be determined as a 
matter of law and on a categorical basis for a given 
class of tort claims.13 Duty determinations  [**235]  
should be articulated in "relatively clear, 
categorical, bright-line rules of law applicable to a 
general class of cases."14 The duty factors are thus 
analyzed at a broad,  [***21] categorical level for a 
class of defendants. In this case, for example, the 
duty question does not turn on the specific 


13 See, e.g., Normandeau v. Hanson Equip., Inc., 2009 UT 44, ¶ 20, 
215 P.3d 152 (explaining the distinction between categorical 
foreseeability and case-specific foreseeability); Yazd, 2006 UT 47, 
¶¶ 21, 26, 143 P.3d 283 (analyzing duty categorically for all suits 
"brought by a home buyer" against a "builder-contractor"); see also 
Restatement (Third) of Torts: Liability For Physical & Emotional 
Harm § 7 cmt. a (explaining that courts use duty "to apply general 
categorical rules withholding liability" in some classes of cases).


14 Restatement (Third) of Torts: Liability For Physical & Emotional 
Harm § 7 cmt. a.


2012 UT 11, *11; 275 P.3d 228, **234; 2012 Utah LEXIS 12, ***17
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combination of pharmaceuticals that Nurse West 
prescribed or the particular injury that it allegedly 
caused. Rather, the duty analysis considers 
healthcare providers as a class, negligent 
prescription of medication in general, and the full 
range of injuries that could result in this class of 
cases. Thus, Nurse West would owe no duty to 
appellants only if there were no duty for the whole 
class of healthcare providers in these general 
circumstances.


1


 [*P24]  Defendants challenge the imposition 
 [***22] of a duty here on the basis of a lack of 
foreseeability of injury. But their arguments 
conflate the kind of foreseeability relevant to the 
duty analysis with the foreseeability inquiries 
significant to matters of breach and proximate 
cause. Defendants concede, for example, that some 
negligent prescription cases pose a highly 
foreseeable danger to nonpatients, such as those 
involving the prescription of powerful sedatives to 
a professional truck driver. Yet they still insist that 
this "case involves highly complex and 
incompletely understood possible interactions of 
pharmacology, general human behavior, personality 
traits, and troubled marital relationships," and thus 
that there should be no duty here because plaintiffs' 
injury was not foreseeable to defendants. This is a 
confusing infusion of the kind of foreseeability 
relevant to breach or proximate cause into the duty 
analysis.


 [*P25]  This conflation is perhaps understandable. 
HN14[ ] Some variation of the notion of 
foreseeability is a factor in three of four elements of 
a tort: duty, breach, and proximate cause.15 Yet the 
terminology is confusing, as the term has different 
connotations as to each of the different tort 
elements to which it is applied.  [***23] An 
essential difference among the elements is that duty 
is a question of law determined on a categorical 


15 See generally Benjamin C. Zipursky, Foreseeability in Breach, 
Duty, and Proximate Cause, 44 Wake Forest L. Rev. 1247 (2009).


basis, while breach and proximate cause are 
questions for the fact finder determined on a case-
specific basis.16 This means that foreseeability in 
duty analysis is evaluated at a broad, categorical 
level. In duty analysis, foreseeability does not 
question "the specifics of the alleged tortious 
conduct" such as "the specific mechanism of the 
harm." Normandeau, 2009 UT 44, ¶ 20, 215 P.3d 
152 (internal quotation marks omitted). It instead 
relates to "the general relationship between the 
alleged tortfeasor and the victim" and "the general 
foreseeability" of harm. Id.(internal quotation 
marks omitted).


 [*P26]  Thus, defendants' foreseeability argument 
 [***24] would be appropriately lodged as a breach 
or proximate cause argument. Whether—in this 
specific case—the drug interactions and 
psychological considerations at stake would lead a 
reasonable physician to take additional precautions 
because she could foresee that Mr. Ragsdale might 
become violent or dangerous is a question of 
breach. And whether the precise mixture of drugs 
did foreseeably cause Mr. Ragsdale's outburst is a 
question of proximate cause, as is whether Mr. 
Ragsdale's criminal conduct supersedes Nurse 
West's conduct as the proximate cause of Ms. 
Ragsdale's death. As we said in Normandeau, these 
questions about the foreseeability of the specific 
mechanism of injury fit within proximate cause, not 
duty. And those issues are not before us on this 
appeal, which deals only with the question of duty 
(the basis for the dismissal of plaintiffs' claims).


 [*P27]  HN15[ ] The appropriate foreseeability 
question for duty analysis is whether a category of 
cases includes individual cases in which  [**236]  
the likelihood of some type of harm is sufficiently 
high that a reasonable person could anticipate a 
general risk of injury to others. So stated, this factor 


16 Restatement (Third) of Torts: Liability For Physical & Emotional 
Harm § 7 cmt. a ("When liability depends on factors specific to an 
individual case, the appropriate rubric is [proximate cause]. On the 
other hand, when liability depends on factors applicable to categories 
of actors or patterns of conduct, the appropriate rubric is duty.").
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weighs in favor of upholding a duty in this case. 
 [***25] The relevant category of cases consists of 
healthcare providers negligently prescribing 
medications to patients who then injure third 
parties. And the foreseeability question is whether 
there are circumstances within that category in 
which a healthcare provider could foresee injury. 
We think so.


 [*P28]  Pharmaceuticals span a scale of 
foreseeable risk, with innocuous drugs at the 
unforeseeable end and powerful narcotics at the 
other. Some negligent prescription cases may very 
well involve little foreseeable risk of injury: 
Imagine a patient that has a rare violent reaction to 
ibuprofen. Yet other cases may involve highly 
foreseeable risks, as where a physician mistakenly 
prescribes a high dose of a potent narcotic to an 
active airline pilot instead of the mild antibiotic the 
pilot needed. Because the class of cases includes 
some in which a risk of injury to third parties is 
reasonably foreseeable (as even defendants 
concede), the foreseeability factor weighs in favor 
of imposing a duty on healthcare providers to 
exercise care in prescribing medications so as to 
refrain from affirmatively causing injury to 
nonpatients. Whether in a particular case a 
prescription creates a risk of sufficient 
 [***26] foreseeability that the physician should 
have exercised greater care to guard against injury 
is a question of breach. And whether the precise 
causal mechanism of a plaintiff's injuries was a 
foreseeable result of a defendant's prescriptions is a 
question of proximate cause. Both of those 
questions are case-specific and fact-intensive, and 
they are not before us on this appeal.


2


 [*P29]  On the next factor, plaintiffs insist that 
physicians typically have financial resources that 
put them in a position to "bear the loss occasioned 
by the injury." Normandeau, 2009 UT 44, ¶ 19, 215 
P.3d 152. Their argument, however, betrays a 
misperception of the nature of this factor. The 
parties' relative ability to "bear the loss" has little or 
nothing to do with the depth of their pockets.


 [*P30]  Instead, this factor considers whether the 
defendant is best situated to take reasonable 
precautions to avoid injury.17 Typically, this factor 
would cut against the imposition of a duty where a 
victim or some other third party is in a superior 
position of knowledge or control to avoid the loss 
in question.18 In such circumstances, the defendant 
is not in a position to bear the loss, not because his 
pockets are shallow, but because he  [***27] lacks 
the capacity that others have to avoid injury by 
taking reasonable precautions.


 [*P31]  No such argument can be made here. 
Physicians—not third parties—are in a position to 
exercise ordinary care in prescribing medications so 
that patients do not pose an unreasonable risk of 
injury to others.  [**237]  "As a medical expert, the 
prescribing physician can take into account the 
propensities of the drug, as well as the 
susceptibilities of his patient." Reyes v. Wyeth 


17 See, e.g., Holtz v. J.J.B. Hilliard W.L. Lyons, Inc., 185 F.3d 732, 
743 (7th Cir. 1999) (reasoning that "duties should rest upon" the 
party in the best position to prevent the injury at the lowest cost); 
Nat'l Union Fire Ins. Co. of Pittsburgh, Pa. v. Riggs Nat'l Bank of 
Wash., D.C., 5 F.3d 554, 557, 303 U.S. App. D.C. 302 (D.C. Cir. 
1993) (Silberman, J., concurring) (explaining that placing liability on 
the party in the best position to prevent injury at the lowest cost 
"increases the incentive for that party to adopt preventive 
measures").


18 See, e.g., Smith v. Frandsen, 2004 UT 55, ¶ 21, 94 P.3d 919 
("Where a developer conveys property to a residential contractor, the 
knowledge and expertise of the builder, and the independent duties 
owed thereby, interrupt certain obligations running from the initial 
developer to subsequent purchasers."); Nelson v. United States, 639 
F.2d 469, 478 (9th Cir. 1980) (explaining that the "decision to place 
liability on one group of potential defendants stems from the 
recognition that, because of greater knowledge about or ability to 
reduce safety risks, the placement of liability on this  [***28] group 
will keep the number and costs of accidents, both in economic and 
human terms, at a minimum," but refusing to excuse private-
contractor defendants from liability because "the Government was 
[not] in a better position than the contractor either to anticipate 
dangers to workmen, to foresee and evaluate the best methods of 
protection, or to implement and enforce compliance with appropriate 
on-site safety precautions"); cf. Cornia v. Wilcox, 898 P.2d 1379, 
1384 (Utah 1995) (imposing a presumption of negligence in a 
property bailment case on defendant because he was "always in a far 
better position than were plaintiffs to prevent, know, or ascertain the 
cause of the loss").
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Labs., 498 F.2d 1264, 1276 (5th Cir. 1974). 
Because of this expertise, "health-care 
professionals are in a position to understand the 
significance  [***29] of the risks involved and to 
assess the relative advantages and disadvantages of 
a given form of prescription-based therapy." 
Restatement (Third) of Torts: Products Liability § 6 
cmt. b (1998). On this basis, many courts have 
concluded that "the prescribing physician of a 
prescription drug is the person best able to take or 
recommend precautions" against potential injuries. 
Vitanza v. Upjohn Co., 257 Conn. 365, 778 A.2d 
829, 841 (Conn. 2001).19 We agree, and thus reject 
defendants' request that we withhold a duty on the 
basis of their supposed inability to prevent the loss 
at issue here.


3


 [*P32]  Finally, defendants offer a series of 
general policy arguments against the imposition of 
a duty on physicians to nonpatients. We find these 
policy concerns insufficient to sustain a categorical 
 [***30] decision to withdraw a duty of care across 
the broad range of negligent prescription cases.


 [*P33]  Defendants first assert that the recognition 
of a physician's duty to nonpatients will diminish 
the availability of prescription medications by 
inciting undue caution in physicians who would 
otherwise offer prescriptions to their patients. This 
argument gives undue emphasis to the benefits of 
prescription drugs as a whole-while ignoring their 
costs.


 [*P34]  As some courts have recognized, 
prescribed medications have significant social 
utility. See Burroughs v. Magee, 118 S.W.3d 323, 
334-35 (Tenn. 2003). But the unquestioned utility 
of pharmaceuticals is not enough to justify the 


19 See also, e.g., Nail v. Publix Super Mkts., Inc., 72 So. 3d 608, 614 
(Ala. 2011) ("[T]he physician stands in the best position to . . . assess 
the risks and benefits of a particular course of treatment."); Martin ex 
rel. Martin v. Ortho Pharm. Corp., 169 Ill. 2d 234, 661 N.E.2d 352, 
357, 214 Ill. Dec. 498 (Ill. 1996) ("[P]rescribing physicians . . . are in 
the best position to [take precautions] concerning the dangers 
associated with prescription drugs.").


general disavowal of a duty to use reasonable care 
in prescribing them. Pharmaceuticals also carry 
costs, including not just side effects to patients but 
also risks to third parties. At least in some 
circumstances, the benefits of a particularly 
dangerous drug would clearly be outweighed by its 
risks. Because there are some pharmaceuticals in 
some circumstances whose costs outweigh their 
benefits, it makes no sense to categorically 
eliminate a duty of care for physicians who 
prescribe them. When potential risks might 
outweigh  [***31] potential benefits for a given 
activity, tort duties incentivize professionals—
whether physicians, mechanics, or plumbers—to 
consider the potential harmful effects of their 
actions on both their clients/patients and third 
parties. And questions about which circumstances 
pose such a high degree of risk that a physician 
should have taken greater precautions are questions 
of breach of duty; they are insufficient to defeat the 
categorical existence of a duty.


 [*P35]  The requirements of breach and proximate 
cause, moreover, counter balance any improper 
incentive to withhold treatment because they pose 
significant barriers to plaintiffs in negligent 
prescription cases. A plaintiff must not only 
demonstrate that the provider's conduct fell outside 
the standard of professional care, but prove that the 
prescription was the proximate cause of a patient's 
harmful conduct. And causation in these 
circumstances presents difficult questions of both 
empirical fact and superseding cause. Ultimately 
then, defendants' concern regarding decreased 
availability of healthcare is best dealt with on a 
case-by-case basis under the elements of breach 
and proximate cause.


 [*P36]  Defendants' concerns about the impacts of 
a  [***32] duty on malpractice insurance and 
healthcare costs falter on similar grounds. The 
supposed effects on insurance premiums and 
patient costs are speculative, as neither defendants 
nor their amici have presented any evidence 
showing that insurance costs are lower in states that 
do not impose this type of duty on healthcare 


2012 UT 11, *11; 275 P.3d 228, **237; 2012 Utah LEXIS 12, ***28



https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-W690-0039-X34H-00000-00&context=

https://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:42GD-1XW0-00YG-5006-00000-00&context=

https://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:42GD-1XW0-00YG-5006-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43P4-T4W0-0039-41D8-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43P4-T4W0-0039-41D8-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:52VH-T1V1-F048-D09X-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:52VH-T1V1-F048-D09X-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RYT-0WR0-003D-H20W-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RYT-0WR0-003D-H20W-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RYT-0WR0-003D-H20W-00000-00&context=





Page 13 of 13


providers. And in any event, the alternative 
suggested by defendants is to impose these costs on 
injured parties and permit negligent physicians to 
remain unaccountable. It seems more reasonable 
 [**238]  to require physicians and their insurers to 
account for the consequences of physicians' 
careless acts than to foist that cost solely on the 
injured.


 [*P37]  Defendants and their amici also contend 
that nonpatient suits will interfere with 
confidentiality in physician-patient relationships. In 
cases brought by nonpatients, defendants' amici 
assert, providers would "necessarily be required to 
disclose" confidential medical information because 
"[n]onpatient plaintiffs would necessarily be given 
the right to demand production in discovery" of 
"confidential patient records." This concern seems 
overblown. The physician-patient privilege and 
medical privacy statutes are carefully designed 
 [***33] to protect confidentiality and patient 
privacy, and a party concerned about 
confidentiality in discovery may seek refuge in a 
protective order. And even if the existing law on 
physician-patient confidentiality is imperfectly 
attuned to the concerns implicated in negligent 
prescription cases filed by nonpatients, the solution 
is to fine-tune that law, not to categorically 
foreclose the imposition of a duty.


 [*P38]  Defendants also argue that a duty to 
nonpatients would conflict with the physician's 
duty of loyalty to her patient. Quoting Webb v. 
Jarvis, 575 N.E.2d 992 (Ind. 1991), defendants 
assert that "[i]mposing a duty on a physician to 
predict a patient's behavioral reaction to medication 
and to identify possible plaintiffs would cause a 
divided loyalty," requiring "the physician to weigh 
the welfare of unknown persons against the welfare 
of his patient." Id. at 997. We do not see this 
concern as sufficient to warrant a categorical rule 
eliminating any duty to consider the risk of harm to 
nonpatients. Even if the doctor's loyalty is only to 
her patient, the patient's welfare encompasses an 
interest in minimizing a risk of causing harm to 
third parties. A physician concerned about her 


patient  [***34] presumably would be interested in 
weighing that risk along with other concerns more 
directly personal to the patient's welfare.


 [*P39]  Along these same lines, some courts have 
reasoned that "'individual treatment decisions are 
best left to patients and their physicians'" because 
"'[d]octors should not be asked to weigh notions of 
liability in their already complex universe of patient 
care.'" Burroughs, 118 S.W.3d at 335 (quoting 
Lester ex rel. Mavrogenis v. Hall, 1998 NMSC 47, 
126 N.M. 404, 970 P.2d 590, 593 (N.M. 1998)). We 
do not doubt the complexity of the medical 
professional's sphere of judgment. But the 
complexity of a particular profession does not 
typically justify the abdication of professional 
responsibility for negligence. And a "complex 
universe of patient care" does not make injured 
nonpatients' injuries any less troubling. It is not too 
much to ask of a healthcare provider faced with a 
choice between two otherwise equivalent 
medications to choose the one that poses the least 
risk of causing the patient to injure third persons.


III


 [*P40]  HN16[ ] Healthcare providers perform a 
societal function of undoubted social utility. But 
they are not entitled to an elevated status in tort law 
that would categorically immunize them 
 [***35] from liability when their negligent 
prescriptions cause physical injury to nonpatients. 
We uphold a duty of healthcare providers to 
nonpatients in the affirmative act of prescribing 
medication, and reverse the district court's 
conclusion to the contrary.


End of Document
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Opinion


MEMORANDUM DECISION & ORDER


Defendant Luis Henrqieu Santos Reis Valente 
Soares moves to dismiss Plaintiffs' claims for 
fraudulent inducement, misrepresentation, alter 
ego, and conversion.1 After careful consideration of 


1 Dkt. No. 31.


the arguments and relevant legal authorities, the 
court concludes that Plaintiff Finish Point 
Marketing, LLC failed to adequately plead its 
fraudulent inducement claim, and that the Second 
Amended Complaint2 fails to state actionable 
claims for misrepresentation and conversion. At the 
same time, however, the court concludes that 
Plaintiff Bigpayout, LLC may proceed in part on its 
fraudulent inducement claim. Accordingly, Mr. 
Soares's motion to dismiss is GRANTED IN 
PART and DENIED IN PART.


BACKGROUND


This case arises [*2]  out of a dispute over an 
advertising agreement. According to Plaintiffs, 
Advantage Multi Marketing, LLC provided Internet 
lead-generation services to third-parties.3 In early 
2009, Advantage entered into negotiations with Mr. 
Soares to provide pay-per-lead services to Mantex 
Enterprises, LTD.4 Mr. Soares purportedly acted as 
owner and manager of Mantex.5 Plaintiffs allege 
that during the course of the negotiations Mr. 
Soares made specific representations about 
Mantex's ability to pay for these services, in part 
because Advantage expressed concerns about the 


2 Dkt. No. 19. The court will refer to the Second Amended 
Complaint as the "Complaint."


3 Dkt. No. 19, ¶ 9.


4 Id. ¶¶ 12-20.


5 Id. ¶¶ 10, 18, 21, 57.
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high cost of directing Internet traffic.6 The parties 
eventually entered into a written agreement 
(Agreement) for lead-generation services.


Advantage and Mantex began performing under the 
Agreement in February 2009.7 On several 
occasions, it is alleged that Mantex failed to pay the 
entire amount invoiced for services. Mr. Soares met 
with representatives of Advantage throughout 2009 
to discuss outstanding balances, which at one point 
exceeded $2,451,901.8 In December 2009, 
Advantage stopped providing lead-generation 
services to Mantex.9 In the months that followed, 
Mr. Soares [*3]  allegedly met with Advantage to 
discuss payment of the debt that arose under the 
Agreement.10


During the summer of 2009, Plaintiff Finish Point 
Marketing, LLC agreed to assist Mantex by 
providing English-speaking agents to help with 
escalated sales call volume.11 Finish Point met with 
Mr. Soares and entered into an agreement 
(Customer Service Agreement), the terms of which 
required Mantex to pay an hourly rate and customer 
service commissions.12 Over a three-month period, 
Mantex accrued an outstanding obligation of 
$165,423.13 The Complaint contains cursory 
allegations that Mr. Soares made representations 
about Mantex's intention to pay outstanding 
invoices in order to ensure that Finish Point 
continued to provide its services.14


6 Id. ¶¶ 12-20.


7 Id. ¶¶ 23-32.


8 Id. ¶¶ 33-48.


9 Id. ¶ 49.


10 Id. ¶¶ 50-54.


11 Id. ¶¶ 67-69.


12 Id. ¶¶ 68-69.


13 Id. ¶¶ 72-77.


14 Id. ¶¶ 104-05.


Jeff Gardner and Ryan Gardner own Advantage, 
Finish Point, and Bigpayout, LLC.15 Both 
individuals participated in several negotiations with 
Mr. Soares and Mantex.16 At some point, 
Advantage assigned its interest and rights under the 
Agreement to Bigpayout.17 Bigpayout and Finish 
Point bring this action, asserting claims for breach 
of contract, fraudulent inducement, negligent [*4]  
misrepresentation, unjust enrichment, promissory 
estoppel, alter ego/subsidiary liability, and 
conversion.18


Mr. Soares moves to dismiss claims under three 
separate theories.19 First, Mr. Soares argues that 
Bigpayout lacks standing to assert Advantage's 
claims as an assignee. Second, Mr. Soares argues 
Plaintiffs failed to plead fraud or misrepresentation 
with the requisite particularity. Third, M r. Soares 
maintains that Plaintiffs fail to state a plausible 
basis for three of the tort claims, and that in any 
event, several of the claims should be barred by the 
economic loss rule.


ANALYSIS


I. LEGAL STANDARDS


"To survive a motion to dismiss, a complaint 
must [*5]  contain sufficient factual matter, 
accepted as true, to 'state a claim for relief that is 


15 Id. ¶¶ 67-68; Dkt. No. 32, ¶¶ 14-15.


16 Id. ¶¶ 39, 41-45, 47-48.


17 Dkt. No. 19, ¶¶ 22, 81.


18 Originally, Advantage and Bigpayout sued Mantex and Mr. Soares 
in the Fourth Judicial District, State of Utah. (Dkt. No. 31, at iv.) 
Shortly thereafter, their counsel filed a First Amended Complaint, 
which named Bigpayout, Jeff Gardner, and Ryan Gardner as 
plaintiffs. (Dkt. No. 2-1.) After removal to this court and 
consideration of a motion to dismiss, the Second Amended 
Complaint was filed, which named Bigpayout and Finish Point as 
plaintiffs.


19 See Dkt. No. 31.
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plausible on its face.'"20 When evaluating the 
adequacy of a complaint, courts "assume the factual 
allegations are true and ask whether it is plausible 
that the plaintiff is entitled to relief."21 Although 
courts refrain from weighing evidence at this stage, 
legal conclusions or "[t]hreadbare recitals of the 
elements of a cause of action" are insufficient to 
survive a motion to dismiss.22 While "[t]echnical 
fact pleading is not required, [a] complaint must 
still provide enough factual allegations for a court 
to infer potential victory."23


The Federal Rules of Civil Procedure impose an 
additional pleading requirement on fraud claims.24 
Under Rule 9(b), a party alleging fraud "must state 
with particularity the circumstances constituting 
fraud or mistake."25 In the Tenth Circuit, a plaintiff 
asserting a fraud claim must, at a minimum, "set 
forth the who, what, when, where and how of the 
alleged fraud" and describe "the time, place, and 
contents of the false representation, the identity of 
the party making the false statements and the 
consequences thereof."26 At the same time, 
"[m]alice, intent, knowledge, and other [*6]  
conditions of mind of a person may be averred 
generally."27


20 Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 173 L. Ed. 
2d 868 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 
570, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007)).


21 Bixler v. Foster, 596 F.3d 751, 756 (10th Cir. 2010) (quoting 
Gallagher v. Shelton, 587 F.3d 1063, 1068 (10th Cir. 2009)).


22 Id. (quoting Iqbal, 556 U.S. at 678); Peterson v. Grisham, 594 
F.3d 723, 727 (10th Cir. 2010).


23 Bryson v. Gonzales, 534 F.3d 1282, 1286 (10th Cir. 2008).


24 5A CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND 


PROCEDURE § 1298 (3d ed. 1998) (observing that plausibility 
standard applies to fraud or mistake claims).


25 Fed. R. Civ. P. 9(b).


26 U.S. ex rel. Sikkenga v. Regence Bluecross Blueshield of Utah, 472 
F.3d 702, 727 (10th Cir. 2006) (internal quotation marks and 
citations omitted).


27 Fed. R. Civ. P. 9(b).


Finally, federal courts apply a modified legal 
standard to a motion to dismiss for lack of subject 
matter jurisdiction under Rule 12(b)(1).28 If a 
defendant presents a facial challenge to subject 
matter jurisdiction, the court "must accept the 
allegations in the complaint as true."29 But if a 
defendant challenges the facts on which subject 
matter jurisdiction rests, the court "may not 
presume the truthfulness of the complaint's factual 
allegations [but] has wide discretion to allow 
affidavits, other documents, and a limited 
evidentiary hearing[.]"30 Mere reference to these 
materials does not convert the question of 
jurisdiction into a summary judgment motion.31


II. STANDING


Mr. Soares argues that Bigpayout lacks standing to 
assert any claims.32 Mr. Soares alleges that a valid 
assignment is an indispensable prerequisite to 
standing, and that Bigpayout failed to plead, much 
less prove, the existence of a proper assignment. 
Mr. Soares also [*7]  contends that Advantage 
could not assign its fraud claims to Bigpayout as a 
matter of Utah law.33 Neither theory, however, 
provides a basis for dismissal at this stage.


Mr. Soares first argues that Bigpayout failed to 
provide fair notice or a factual basis for asserting 
Advantage's claims. The court disagrees. Facially, 
the Complaint provides notice of the basis of 
standing by alleging, in two separate paragraphs, 


28 Holt v. United States, 46 F.3d 1000, 1002-03 (10th Cir. 1995).


29 Id.at 1002 (citing Ohio Nat'l Life Ins. Co. v. United States, 922 
F.2d 320, 325 (6th Cir. 1990)).


30 Id. at 1003.


31 Id.


32 Dkt. No. 31, at 1 (citing Fed. R. Civ. P. 12(b)(1)).


33 See Holt, 46 F.3d at 1003 (permitting facial and factual challenges 
to subject matter jurisdiction).
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that Advantage assigned its claims to Bigpayout.34 
Although Mr. Soares appears to challenge the 
factual basis of the assignment, Plaintiffs submitted 
an affidavit describing the means by which 
Bigpayout acquired Advantage's assets and 
liabilities,35 as well as a copy of the "Assignment of 
Rights," through which Advantage transferred to 
Bigpayout "any and all assets," included the right to 
enforce contractual obligations on Advantage's 
behalf.36 Based on the allegations contained in the 
Complaint and the exhibits proffered by Bigpayout, 
the court concludes that Bigpayout adequately 
alleged a basis for standing and presented sufficient 
evidence to survive a motion to dismiss under [*8]  
Rule 12(b)(1).


Mr. Soares next argues that Utah law bars the 
assignment of fraud claims.37 While Utah courts 
recognize that "a mere naked right to recover for 
fraud is not assignable" as a matter of law,38 the 
court concludes that this case presents an exception 
to the general rule.


The Utah Supreme Court recently discussed 
limitations on the assignment of fraud claims in 
Westgate Resorts, Ltd. v. Consumer Prot. Grp. 
LLC.39 In Westgate, customers who claimed to have 
been defrauded by a large real estate timeshare 
company assigned their claims against the company 
to a consumer protection group, which 
subsequently brought suit.40 The trial court 
dismissed a Utah Consumer Sales Practices Act 
claim, concluding that the consumer group lacked 
standing to assert a claim that sounded in fraud.41 


34 Dkt. No. 19, ¶¶ 22, 81.


35 Dkt. No. 32-1, at 1.


36 Dkt. No. 32-2.


37 See Dkt. 31, at 5-8.


38 Westgate Resorts, Ltd. v. Consumer Prot. Grp., LLC, 2012 UT 55, 
¶ 33, 285 P.3d 1219.


39 Id.


40 Id. ¶¶ 2-7.


The Utah Supreme Court reversed, favorably citing 
other cases in which Utah courts had permitted the 
assignment of an action for fraud where the party 
asserting the claim seeks to recover property.42 The 
Court reiterated that the "rule of non-assignability 
no longer extends to all actions arising [in tort]" 
and "an assignment is upheld when it carries [*9]  
with it a subsisting substantial right to property 
independent of the right to sue for fraud."43 
Because the consumer group sought the return of 
money spent by individual customers, the Court 
held that the claims were assignable as a matter of 
law.44


In this case, Bigpayout's claims are a far cry from 
"a mere naked right to recover for fraud."45 Rather, 
Bigpayout seeks to recover property in the form of 
payments to third-party affiliates who were paid to 
direct Internet traffic and profit to Defendants.46 
Similar to Westgate, Bigpayout seeks to recover 
property expended as a direct result of Mr. Soares's 
representations. As in Westgate, the recovery itself 
sounds in contract and fraud. [*10] 47 Recognizing 
that the "trend of judicial opinion has been to 
enlarge rather than restrict the causes that may be 
assigned," the court concludes that Bigpayout 
adequately alleges "a subsisting substantial right to 
property independent of the right to sue for 


41 Id. ¶¶ 29-32


42 Id. ¶¶ 33-36 ("[S]ound legal principles [persuade us] an 
assignment is upheld when it carries with it a subsisting substantial 
right to property independent of the right to sue for fraud.").


43 Id. ¶ 33 (internal quotation marks and citations omitted) (alteration 
in original).


44 Id. ¶¶ 35; but see Gilbert v. DHC Dev., LLC, No. 2:08-CV-258, 
2013 U.S. Dist. LEXIS 131321, 2013 WL 4881492, at *9-11 (D. 
Utah Sept. 12, 2013) (dismissing three economic tort claims, because 
the assigned claims did "not expressly seek the return or recovery of 
any property (e.g., purchase money paid)").


45 2013 U.S. Dist. LEXIS 131321, [WL] at *10.


46 Dkt. No. 32, at 9-10.


47 Dkt. No. 19, ¶¶ 80-123.
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fraud."48 Because Utah law does not prohibit the 
assignment of a claim in this context, the court 
concludes that Bigpayout has standing to assert 
Advantage's claims and denies Mr. Soares's Rule 
12(b)(1) motion.


III. FRAUDULENT INDUCEMENT


M r. Soares moves for dismissal of Plaintiffs' 
fraudulent inducement claims, arguing that: (a) the 
economic loss doctrine acts as a bar to recovery for 
fraudulent inducement; (b) Plaintiffs fail to plead 
fraudulent inducement with particularity; and (c) 
the Complaint does not articulate a plausible 
fraudulent inducement claim.49 The court considers 
each argument in turn.


A. The Economic Loss Doctrine


Mr. Soares argues that the economic loss rule bars 
Plaintiffs' fraudulent inducement claims as a matter 
of law, because both Bigpayout and Finish Point 
purportedly seek recovery of economic damages 
arising out of contractual obligations.


"The economic [*11]  loss rule is a judicially 
created doctrine that marks the fundamental 
boundary between contract law, which protects 
expectancy interests created through agreement 
between parties, and tort law, which protects 
individuals . . . from physical harm by imposing a 
duty of reasonable care."50 The rule "bars recovery 
of economic losses in negligence actions unless the 
plaintiff can show physical damage to other 
property or bodily injury" and "prevents parties 
who have contracted with each other from recovery 
beyond the bargained-for risks."51 Stated 


48 Westgate Resorts, 2012 UT 55, ¶ 33, 285 P.3d 1219.


49 Dkt. No. 31, at 9-17, 19, 22-23.


50 SME Indus., Inc. v. Thompson, Ventulett, Stainback & Assocs., 
Inc., 2001 UT 54, ¶ 32, 28 P.3d 669.


51 Sunridge Dev. Corp. v. RB & G Eng'g, Inc., 2010 UT 6, ¶ 28, 230 


differently, the rule "bars all tort claims seeking 
recovery for economic losses when the claims are 
not based on a duty independent of the contractual 
obligations between the parties."52 Applying these 
general principles, federal and state courts have 
concluded that the economic loss rule prevents 
recovery for negligent and intentional torts where 
the duties between the parties sound only in 
contract.53


Here, Plaintiffs allege that Mr. Soares and Mantex 
fraudulently induced Finish Point and Advantage 
into entering contractual agreements to provide 
services, and then fraudulently induced Finish Point 
and Advantage to continue providing services 
under the agreements despite significant 
outstanding invoices. To the extent that these 
claims arose prior to the formation of the contract, 
they are independent of the duties the parties 
undertook upon formation of the contractual 
agreement. As a result, the economic loss rule does 
not require dismissal of the fraudulent inducement 
claim in its entirety.


At the same time, the court concludes that any 
claim for fraudulent inducement to recover 
economic damages arising out of the Agreement or 
the Customer Service Agreement will be barred by 
the economic loss rule, because Plaintiffs have not 
asserted a legal duty independent of the contractual 
obligations after the parties entered into the 
contracts. In other words, neither Bigpayout nor 
Finish Point may assert a fraudulent inducement 
claim for acts or conduct that occurred during the 


P.3d 1000.


52 Anapoell v. Am. Express Bus. Fin. Corp., No. 2:07-CV-198, 2007 
U.S. Dist. LEXIS 88182, 2007 WL 4270548, at *6 (D. Utah Nov. 30, 
2007).


53 See, e.g., id.; Grynberg v. Questar Pipeline Co., 2003 UT 8, ¶¶ 48-
53, 70 P.3d 1 (applying Wyoming version of economic loss rule); 
Hermansen v. Tasulis, 2002 UT 52, ¶ 17, 48 P.3d 235 (adopting and 
applying Colorado rule to non-intentional torts); see also Reighard v. 
Yates, 2012 UT 45, ¶ 20, 285 P.3d 1168 ("The economic loss rule 
prevents recovery of economic [*12]  damages under a theory of 
nonintentional tort when a contract covers the subject matter of the 
dispute.").
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period [*13]  of time each was in a contractual 
relationship with Mantex or Mr. Soares. With this 
conclusion in mind, the court considers whether 
each party stated their claims plausibly and with 
particularity, as required by Rules 8(a) and 9(b).


B. Federal Rule of Civil Procedure 9(b)


As discussed above, a party asserting fraud must 
allege the "who, what, when, where, and how of the 
alleged fraud" and describe "the time, place, 
content, and consequences of the fraudulent 
conduct."54 The purpose of this requirement is "to 
afford defendant fair notice of plaintiff's claims and 
the factual ground upon which [they] are based."55


U.S. ex rel. Lemmon v. Envirocare of Utah, Inc. 
illustrates the manner in which courts should apply 
Rule 9(b).56 In Lemmon, employees brought a claim 
against a hazardous waste disposal company for 
purportedly violating the False Claim Act.57 The 
trial court dismissed the claim, concluding that the 
employees failed to satisfy the requirements of 
Rules 8(a), 9(b), and 12(b)(6).58 The Tenth Circuit 
reversed, holding that the employees satisfied the 
legal standard by identifying the names and 
positions of employees engaged in the fraudulent 
activity, describing the specific instances [*14]  of 
contractual and regulatory breaches, documenting 
the dates on which potential violations took place, 
stating the location of the violations, and providing 
factual details describing how the fraudulent 
activity took place.59 Although the company 


54 U.S. ex rel. Lemmon v. Envirocare of Utah, Inc., 614 F.3d 1163, 
1171 (10th Cir. 2010) (internal quotation marks and citations 
omitted).


55 Id. at 1172 (quoting Koch v. Koch Indus., Inc., 203 F.3d 1202, 
1236 (10th Cir. 2000)) (alteration in original).


56 Id. at 1163.


57 Id. at 1165-66.


58 Id. at 1165.


presented a series of hypothetical questions that 
remained unanswered on the face of the complaint, 
the Tenth Circuit recognized that parties were not 
required "to provide a factual basis for every 
allegation" or include "all the necessary 
information" in every allegation.60 Rather, a 
plaintiff "need only show that, taken as a whole, a 
complaint entitled them to relief" under Rules 9(b) 
and 8(a).61


Here, Bigpayout provided sufficient factual 
information to satisfy Rule 9's particularity 
requirement. Bigpayout alleged "who" made the 
fraudulent representations by identifying Mr. 
Soares as both owner of Mantex and the individual 
who negotiated the terms of the Agreement with 
Advantage and the Gardners.62 The Complaint 
provided notice of "what" by describing the 
statements and representations made by Mr. Soares 
to Advantage.63 It also [*15]  articulated "when" 
the fraudulent activity occurred by identifying the 
approximate dates of negotiations giving rise to the 
fraud.64 Finally, the Complaint describes "how" the 
fraudulent inducement took place by articulating 
the manner in which representations concerning 
Mantex's ability and willingness to pay induced 
Advantage's reliance.65 Accordingly, the court 
concludes that the Complaint states with sufficient 
particularity Advantage's fraudulent inducement 
claim.


At the same time, however, the court concludes that 
the Complaint fails to articulate Finish Point's fraud 


59 Id. (concluding plaintiff adequately pleaded a claim under the 
False Claims Act).


60 Id. at 1173.


61 Id.; but see Osborn v. Brown, No. 2:12-CV-775, 2013 U.S. Dist. 
LEXIS 51129, 2013 WL 1411781 (D. Utah Apr. 8, 2013).


62 Dkt. No. 19, ¶¶ 10, 12-21, 23-24, 26, 27, 30, 32, 37, 39, 102.


63 Id. ¶¶ 13-18, 29-33, 40, 44.


64 Id. ¶¶ 12-19, 32-37.


65 Id. ¶¶ 15-17, 30, 46, 106-10.
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claim with the requisite particularity. Although the 
Complaint generally alleges that Mr. Soares made 
similar representations to Finish Point,66 the 
Complaint fails to specifically identify the date or 
subject matter of any fraudulent representations 
prior to the time frame that the parties entered into 
the Customer Service Agreement.67 And the 
Complaint similarly fails to provide dates or 
descriptions of the content of misrepresentations by 
Mr. Soares after Finish Point began 
providing [*16]  its services.68 Accordingly, where 
Finish Point has "not given details showing the 
who, what, when, where, and how" of the alleged 
conduct, as required by Rule 9(b), the court 
dismisses Finish Point's fraudulent inducement 
claim.69


C. Federal Rule of Civil Procedure 8(a)


Mr. Soares argues that Plaintiffs fail to state 
plausible fraudulent inducement claims because the 
Complaint does not explicitly "claim that 
Advantage or Finish Point were ignorant of 
Mantex's alleged undercapitalization."70 In Utah, a 
party seeking to prevail on such a claim must prove 
that it acted "reasonably and in ignorance of [the] 
falsity" of the statement.71


The court must assume the truth of factual 
allegations and apply its "judicial experience and 
common sense" when evaluating the plausibility of 
a particular claim.72 In this case, the Complaint 


66 Id. ¶¶ 105 (Soares did the same with FPM in order to keep FMP 
handling customer support. ).


67 Id. ¶¶ 67-79.


68 See id. ¶ 78.


69 See Osborn v. Brown, No. 2:12-CV-775, 2013 U.S. Dist. LEXIS 
51129, 2013 WL 1411781, at *4 (D. Utah Apr. 8, 2013) (reaching 
similar conclusion where party referred to collective groups of 
defendants without providing detail or specifics).


70 Dkt. No. 31, at 19.


71 Daines v. Vincent, 2008 UT 51, ¶ 38, 190 P.3d 1269 (quoting 
Armed Forces Ins. Exch. v. Harrison, 2003 UT 14, ¶ 16, 70 P.3d 35).


includes sufficient factual allegations for the court 
to conclude that Advantage lacked knowledge of 
the extent [*17]  to which Mantex and Mr. Soares 
were willing or able to pay for its services.73 For 
example, Bigpayout describes in detail the 
negotiations and representations that allegedly 
induced Advantage's conduct, including Mr. 
Soares's representations about his track record, 
Mantex's ability to cover costs, and his personal 
promise to pay outstanding invoices—in short, the 
fraudulent promises went beyond mere 
undercapitalization.74 Bigpayout also alleges that 
Advantage relied on Mr. Soares's representations.75 
Assuming the truth of the allegations in the 
Complaint, a reasonable juror could conclude that 
Advantage acted reasonably and in ignorance of the 
falsity of the statements. Mr. Soares invites the 
court to draw a contrary conclusion, but such a 
consideration would be inappropriate at this stage 
of the proceeding.76 Accordingly, the court 
concludes that Rules 8(a) does not provide an 
adequate basis for dismissing Bigpayout's 
fraudulent inducement claim.


In contrast, the court concludes that Finish Point's 
allegations fail to give rise to a plausible fraudulent 
inducement claim.77 As discussed above, the 
economic loss [*18]  rule operates as a bar to any 
tort claims arising out of the Customer Service 
Agreement.78 Stated differently, where Finish Point 
fails to allege any independent duty arising after the 
Customer Service Agreement, the rule limits Finish 


72 Ashcroft v. Iqbal, 556 U.S. 662, 679, 129 S. Ct. 1937, 173 L. Ed. 
2d 868 (2009); Bryson v. Gonzales, 534 F.3d 1282, 1286 (10th Cir. 
2008).


73 Dkt. No. 19, ¶¶ 12-18, 37-39, 78-79, 100-12.


74 Id. ¶¶ 12-18.


75 Id. ¶¶ 110-12.


76 Dkt. No. 31, at 19.


77 See, e.g., Osborn v. Brown, No. 2:12-CV-775, 2013 U.S. Dist. 
LEXIS 51129, 2013 WL 1411781, at *4 (D. Utah Apr. 8, 2013).


78 See supra Part III.A.


2014 U.S. Dist. LEXIS 146699, *15



https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GYC-1WP1-6N19-F0YN-00000-00&context=

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GYC-1WP1-6N19-F0YK-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5852-RX51-F04F-D0PS-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5852-RX51-F04F-D0PS-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4T3V-JT40-TX4N-G04T-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:48G6-N850-0039-41JK-00000-00&context=

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GYC-1WP1-6N19-F0YK-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4W9Y-4KS0-TXFX-1325-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4W9Y-4KS0-TXFX-1325-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4T3G-BCD0-TX4N-G09R-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4T3G-BCD0-TX4N-G09R-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5852-RX51-F04F-D0PS-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5852-RX51-F04F-D0PS-00000-00&context=





Page 8 of 11


Point's claim to pre-contract representations. Here, 
Finish Point failed to include in the Complaint any 
factual allegations of fraudulent statements that 
induced acts prior to the formation of the Customer 
Service Agreement.79 The Complaint's description 
of Finish Point's relationship with Mr. Soares is 
also devoid of the types of factual allegations that 
would permit a court to "infer potential victory."80 
As a result, Rule 8(a) also requires dismissal of 
Finish Point's fraudulent inducement claim.


IV. MISREPRESENTATION


Mr. Soares argues that the economic loss rule bars 
Plaintiffs' negligent misrepresentation claims. The 
rule provides that "a party suffering only economic 
loss from the breach of an express or implied 
contractual duty may not assert a tort claim for such 
a breach absent an independent duty of care under 
tort law."81


Under Utah law, a party seeking to prevail on a 
negligent misrepresentation claim "must 
demonstrate the existence of a duty running 
between the parties."82 Courts interpreting this 
requirement have concluded that a 
misrepresentation or omission is actionable only 
where the "defendant has a duty to disclose" or 
"there exists a duty to speak."83 For example, in 
Smith v. Frandsen, the Utah Supreme Court 
concluded that a material omission could give rise 
to liability, but only after the Court held that policy 


79 Dkt. No. 19, ¶¶ 67-79.


80 Bryson v. Gonzales, 534 F.3d 1282, 1286 (10th Cir. 2008).


81 Hermansen v. Tasulis, 2002 UT 52, ¶ 16, 48 P.3d 235 (citation 
omitted) (emphasis in original). Plaintiffs [*19]  briefly argued that 
the economic loss rule does not extend to non-parties to a contract. 
This is not so. Davencourt at Pilgrims Landing Homeowners Ass'n v. 
Davencourt at Pilgrims Landing, LC, 2009 UT 65, ¶ 23, 221 P.3d 
234; see, e.g., Aclys Int'l v. Equifax, 438 F. App'x 689, 691 (10th Cir. 
2011).


82 Smith v. Frandsen, 2004 UT 55, ¶ 9, 94 P.3d 919.


83 Id. ¶ 11.


considerations justified imposing a limited duty on 
real estate developers to disclose discoverable 
defects to remote purchasers.84


In this case, Plaintiffs argue that Mr. Soares and 
Mantex had a duty to speak because they possessed 
superior knowledge on matters relating to their 
finances and their ability to perform under any 
contract.85 In support of this proposition, Plaintiffs 
cite to First Security Bank N.A. v. Banberry [*20]  
Development Corp., a case in which the Utah 
Supreme Court described in general terms an 
individual's responsibility to disclose the truth.86 
Plaintiffs also appear to suggest that Smith v. 
Frandsen imposes an independent duty on every 
negotiating party to disclose any and all material 
facts. But this is far too broad an interpretation—
the Smith court simply recognized that the duty to 
disclose attached only if policy considerations or 
the parties' relationship gave rise to a duty—it does 
not stand for the proposition that the duty exists in 
every interaction.87 In fact, Utah courts have 
declined to recognize a duty to speak "where the 
parties deal at arm's length, and where the 
underlying facts are reasonably within the 
knowledge of both parties."88


Here, the parties engaged in an arm's length 
transactions. For nearly a month, the parties 
negotiated the objectives of their agreement and the 
payment terms.89 The factual allegations in 


84 Id. ¶¶ 14-17; see also Hermansen v. Tasulis, 2002 UT 52, ¶ 18-20, 
48 P.3d 235 (recognizing independent legal duty of licensed real 
estate professional to disclose known material defects in property).


85 Dkt. No. 32, at 24.


86 First Sec. Bank of Utah N.A. v. Banberry Dev. Corp., 786 P.2d 
1326, 1331 (Utah 1990).


87 Id. at 1333-34 (concluding absence of fiduciary relationship or 
special circumstances foreclosed duty to disclose).


88 Sugarhouse Fin. Co. v. Anderson, 610 P.2d 1369, 1373 (Utah 
1980) ("Under such circumstances, the plaintiff is obligated to take 
reasonable steps to inform himself, and to protect his own 
interests.").


89 Dkt. No. 19, ¶¶ 12-22, 67-68.
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the [*21]  Complaint neither suggest nor expressly 
allege the existence of a fiduciary relationship. And 
Plaintiffs do not cite a single case in which a Utah 
court recognized an independent duty to disclose 
for parties entering into or negotiating similar 
commercial arrangements. The only legal duties 
apparent on the face of the Complaint arise out of 
contract negotiations and performance. In the 
absence of an independent legal duty, the court 
concludes that Plaintiffs' negligent 
misrepresentation theory fails to state an actionable 
claim.90


V. ALTER EGO


Mr. Soares argues that Plaintiffs' alter ego claim 
fails to satisfy Rule 8(a). As discussed above, "only 
a complaint that states a plausible claim for relief 
survives a motion to dismiss."91


Accepting the truth of the Plaintiffs' factual 
allegations, the court concludes that the Complaint 
adequately alleges a basis for recovery under the 
doctrine of alter ego, at least for the purposes of 
Rule 8(a). In Utah, the doctrine of alter ego is "not 
an independent claim for relief; rather, it is a theory 
of liability."92 When considering whether alter ego 


90 Plaintiffs briefly argue that Mr. Soares's voluntary assumption of 
Mantex's debts gave rise to an independent legal duty, and that his 
failure to make these payments constituted a breach of his "duty to 
exercise due care in performing the voluntarily assumed duties." 
(Dkt. No. 32, at 26.) Plaintiffs fail to cite a Utah decision that 
supports finding an independent duty in this context. While this 
specific aspect of the claim appears to sound in negligence, rather 
than misrepresentation, the court concludes that it nevertheless arises 
out of contractual obligations and falls squarely within the economic 
loss rule. Because the court [*22]  concludes that the economic loss 
rule requires dismissal, it need not consider whether Rule 9(b) 
applies as an independent bar to Plaintiffs' misrepresentation claims.


91 Ashcroft v. Iqbal, 556 U.S. 662, 679, 129 S. Ct. 1937, 173 L. Ed. 
2d 868 (2009).


92 Jones & Trevor Mktg., Inc. v. Lowry, 2012 UT 39, ¶ 6 n.1, 284 
P.3d 630; White Family Harmony Inv., Ltd. v. Transwestern W. 
Valley, LLC, No. 2:05-CV-495, 2005 U.S. Dist. LEXIS 40979, 2005 
WL 2893784, at *5 (D. Utah Oct. 31, 2005).


supplies a basis for piercing the corporate veil, 
courts consider (a) whether there is a "unity of 
interest and ownership [such] that the separate 
personalities of the corporation and the individual 
no longer exist" and (b) whether "observance of the 
corporate form would sanction a fraud, promote 
injustice, or an inequitable result would follow."93 
The Utah Supreme Court adopted an eight factor 
test for analyzing alter ego claims:


(1) undercapitalization of a one-man 
corporation; (2) failure to observe [*23]  
corporate formalities; (3) nonpayment of 
dividends; (4) siphoning of corporate funds by 
the dominant stockholder; (5) nonfunctioning 
of other officers or directors; (6) absence of 
corporate records; (7) the use of the corporation 
as a facade for operations of the dominant 
stockholder or stockholders; and (8) the use of 
the corporate entity in promoting injustice or 
fraud.94


These factors "should be viewed as non-exclusive 
considerations and not dispositive elements."95


In this case, the Complaint articulates a sufficient 
factual basis for applying the alter ego doctrine. 
The Complaint provides a plausible basis for 
concluding that a unity of interests existed between 
Mr. Soares and Mantex. For example, Mr. Soares 
represented himself as the owner of Mantex, 
negotiated on Mantex's behalf, entered into 
agreements on the company's behalf, purportedly 
exercised control over the company, and promised 
to personally cover Mantex's outstanding 
obligations.96 Assuming the truth of the allegations 
describing his role within Mantex and in the 
negotiations, it is entirely plausible that 
observance [*24]  of the corporate form would 


93 Lowry, 2012 UT 39, ¶ 14, 284 P.3d 630.


94 Id. ¶ 16 (quoting Colman v. Colman, 743 P.2d 782, 786 (Utah Ct. 
App. 1987)).


95 Id. ¶ 17.


96 Dkt. No. 19, ¶¶ 12-18, 21, 26, 29-30, 32-33, 39, 44, 46, 47, 57, 65.
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sanction fraud or lead to inequitable results. 
Because these factual allegations are "enough . . . 
for a court to infer potential victory," the court 
finds that the Complaint states a plausible basis for 
recovering under an alter ego theory.97


VI. CONVERSION


Finally, Mr. Soares argues that Plaintiffs' 
conversion claim fails to state a plausible claim 
under Rule 8(a). After careful consideration, the 
court agrees.


In Utah, conversion requires "an act of wilful 
interference with a chattel, done without lawful 
justification by which the person entitled thereto is 
deprived of its use and possession."98 Because 
conversion is intended to remedy an interference 
with a possessory right to property, "a party 
alleging conversion must show that he or she is 
entitled to immediate possession of the property at 
the time of the alleged conversion" and "the right to 
maintain the action may not be based upon a right 
to possession at a future time."99 Although "money 
represented by a general debt cannot be the subject 
of conversion, an exception is recognized for 
misappropriated funds placed in the custody of 
another for [*25]  a definite application."100


As a preliminary matter, the court concludes that 
the exception to the general rule has no application 
here. Unlike cases where a plaintiff places funds in 
a third party's custody for a particular use, which 
the third party then misuses,101 the funds in 


97 Peterson v. Grisham, 594 F.3d 723, 727 (10th Cir. 2010).


98 State v. Twitchell, 832 P.2d 866, 870 (Utah Ct. App. 1992).


99 Fibro Trust, Inc. v. Brahman Fin., Inc., 1999 UT 13, ¶ 20, 974 
P.2d 288 (internal quotation marks and citations omitted) (emphasis 
in original).


100 Twitchell, 832 P.2d at 870.


101 See, e.g., Boyd v. Wimes, 664 S.W.2d 596, 599 (Mo. Ct. App. 
1984).


question here purportedly came from Mantex's 
customers. Moreover, the Complaint fails to 
identify funds that Advantage or Finish Point 
placed with Mantex for a particular use or definite 
application.


More importantly, the Complaint fails to state a 
plausible factual basis for satisfying an essential 
element of conversion: an immediate possessory 
interest, as opposed to a right to possession at a 
future time. During oral argument on the motion, 
counsel suggested that the merchant account used 
by the parties gave Bigpayout an immediate and 
possessory interest in the funds. Yet, the Complaint 
itself contains only two cursory references to 
merchant accounts.102 The mere mention of a 
merchant account is not enough to create a 
plausible immediate possessory interest. The only 
specific reference in the Complaint to an immediate 
possessory [*26]  interest is framed as a legal 
conclusion, which this court is instructed to 
disregard when evaluating the plausibility of a 
claim at this stage of the proceeding.103 Where the 
"four corners" of the Complaint fail to provide any 
other factual basis for inferring an immediate and 
possessory interest in a third-party's account, the 
court must dismiss the conversion claim.104


CONCLUSION


For the reasons stated above, Mr. Soares's motion 
to dismiss is GRANTED IN PART and DENIED 
IN PART. The court DISMISSES WITH 
PREJUDICE the following claims against Mr. 
Soares: the Third Cause of Action; the Seventh 


102 Dkt. No. 19, ¶¶ 30, 165.


103 See id. ¶ 168; Ashcroft v. Iqbal, 556 U.S. 662, 679, 129 S. Ct. 
1937, 173 L. Ed. 2d 868 (2009) ("While legal conclusions can 
provide the framework of a complaint, they must be supported by 
factual allegations.").


104 Mobley v. McCormick, 40 F.3d 337, 340 (10th Cir. 1994) ("The 
nature of a Rule 12(b)(6) motion tests the sufficiency of the 
allegations within the four corners of the complaint after taking those 
allegations as true.").
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Cause of Action, and Bigpayout's Second Cause of 
Action to the extent it is based on post-contract 
formation conduct. The court also DISMISSES 
WITH PREJUDICE Finish Point's Second Cause 
of Action against Mr. Soares.


SO ORDERED this 14th day of October, 2014.


BY THE COURT:


/s/ Robert J. Shelby


ROBERT J. [*27]  SHELBY


United States District Judge


End of Document
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LexisNexis® Headnotes


Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of 
Law > Appropriateness


HN1[ ]  Entitlement as Matter of Law, 
Appropriateness


Summary judgment is proper if the moving party 
can demonstrate that there is no genuine dispute as 
to any material fact and it is entitled to judgment as 
a matter of law. Fed. R. Civ. P. 56(a). In 
considering whether a genuine dispute of material 
fact exists, the Court determines whether a 
reasonable jury could return a verdict for the 
nonmoving party in the face of all the evidence 
presented.


Civil Procedure > Judgments > Summary 
Judgment > Evidentiary Considerations


HN2[ ]  Summary Judgment, Evidentiary 
Considerations


On a summary judgment motion, the court is 
required to construe all facts and reasonable 
inferences in the light most favorable to the 
nonmoving party.


Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to 
State Claim


Civil Procedure > Judgments > Pretrial 
Judgments > Judgment on Pleadings


HN3[ ]  Motions to Dismiss, Failure to State 
Claim


A motion for judgment on the pleadings under Fed. 
R. Civ. P. 12(c) is treated as a motion to dismiss 
under Fed. R. Civ. P. 12(b)(6). The same standard 
is used when evaluating Rule 12(b)(6) and 12(c) 
motions.


Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to 
State Claim


HN4[ ]  Motions to Dismiss, Failure to State 
Claim


In considering a motion to dismiss for failure to 
state a claim upon which relief can be granted 
under Fed. R. Civ. P. 12(b)(6), all well-pleaded 
factual allegations, as distinguished from 
conclusory allegations, are accepted as true and 
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viewed in the light most favorable to the plaintiffs 
as the nonmoving party. The plaintiffs must provide 
enough facts to state a claim to relief that is 
plausible on its face, which requires more than an 
unadorned, the-defendant-unlawfully harmed-me 
accusation. A pleading that offers labels and 
conclusions or a formulaic recitation of the 
elements of a cause of action will not do. Nor does 
a complaint suffice if it tenders naked assertions 
devoid of further factual enhancement. The court's 
function on a Rule 12(b)(6) motion is not to weigh 
potential evidence that the parties might present at 
trial, but to assess whether the plaintiff's complaint 
alone is legally sufficient to state a claim for which 
relief may be granted. Only a complaint that states 
a plausible claim for relief survives a motion to 
dismiss.


Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to 
State Claim


HN5[ ]  Motions to Dismiss, Failure to State 
Claim


Determining whether a complaint states a plausible 
claim for relief under Fed. R. Civ. P. 12(b)(6) will 
be a context-specific task that requires the 
reviewing court to draw on its judicial experience 
and common sense. But where the well-pleaded 
facts do not permit the court to infer more than the 
mere possibility of misconduct, the complaint has 
alleged, but it has not shown, that the pleader is 
entitled to relief.


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


HN6[ ]  Types of Losses, Economic Losses


The economic loss rule is a judicially created 
doctrine that marks the fundamental boundary 
between contract law, which protects expectancy 
interests created through agreement between the 


parties, and tort law, which protects individuals and 
their property from physical harm by imposing a 
duty of reasonable care. Simply put, the economic 
loss rule holds that economic damages are not 
recoverable in negligence absent physical property 
damage or bodily injury.


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


HN7[ ]  Types of Losses, Economic Losses


The Utah Supreme Court has stated that at least 
some fraud claims lie outside the scope of the 
economic loss rule. In particular, a claim for fraud 
in the inducement is not barred by the economic 
loss rule in Utah.


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


HN8[ ]  Types of Losses, Economic Losses


As the United States Court of Appeals for the Tenth 
Circuit has stated, interpreting Colorado law, where 
a negligence claim is based only on breach of a 
contractual duty, the law of contract rightly does 
not punish the breaching party, but limits the 
breaching party's liability to damages that naturally 
flow from the breach. It is an altogether different 
situation where it appears two parties have in good 
faith entered into a contract but, in actuality, one 
party has deliberately made material false 
representations of past or present fact, has 
intentionally failed to disclose a material past or 
present fact, or has negligently given false 
information with knowledge that the other party 
would act in reliance on that information in a 
business transaction with a third party. The 
breaching party in this latter situation also is a 
tortfeasor and may not utilize the law of contract to 
shield liability in tort for the party's deliberate or 
negligent misrepresentations.


2012 U.S. Dist. LEXIS 117462, *117462
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Torts > ... > Fraud & 
Misrepresentation > Actual Fraud > Elements


Torts > ... > Fraud & 
Misrepresentation > Negligent 
Misrepresentation > Elements


HN9[ ]  Actual Fraud, Elements


In order to prevail on a claim of fraud or 
misrepresentation, all the elements of fraud must be 
established by clear and convincing evidence. 
These elements include: (1) a representation; (2) 
concerning a presently existing material fact; (3) 
which was false; (4) which the representer either (a) 
knew to be false, or (b) made recklessly, knowing 
that he had insufficient knowledge on which to base 
such representation; (5) for the purpose or inducing 
the other party to act upon it; (6) that the other 
party, acting reasonably and in ignorance of its 
falsity; (7) did in fact rely upon it; (8) and was 
thereby induced to act; (9) to his injury and 
damage.


Torts > ... > Fraud & 
Misrepresentation > Actual Fraud > Elements


Torts > ... > Fraud & 
Misrepresentation > Negligent 
Misrepresentation > Elements


HN10[ ]  Actual Fraud, Elements


In Utah, a party cannot reasonably rely upon oral 
statements by the opposing party in light of 
contrary written information.


Torts > ... > Fraud & 
Misrepresentation > Negligent 
Misrepresentation > Elements


HN11[ ]  Negligent Misrepresentation, 
Elements


The Utah Supreme Court held that a developer-


builder may owe his buyer a duty to disclose 
information known to him concerning real 
property, including property other than that 
conveyed to the buyer, when that information is 
material to the condition of the property purchased 
by the buyer.


Torts > ... > Fraud & 
Misrepresentation > Negligent 
Misrepresentation > Elements


HN12[ ]  Negligent Misrepresentation, 
Elements


In case law, the Utah Supreme Court clarified that 
to be material, the information must be important. 
Importance, in turn, can be gauged by the degree to 
which the information could be expected to 
influence the judgment of a person buying property 
or assenting to a particular purchase price.


Torts > ... > Fraud & 
Misrepresentation > Actual Fraud > Elements


Torts > ... > Fraud & 
Misrepresentation > Negligent 
Misrepresentation > Elements


HN13[ ]  Actual Fraud, Elements


Under Utah law, a developer need only disclose 
material information.


Torts > ... > Fraud & 
Misrepresentation > Negligent 
Misrepresentation > Elements


HN14[ ]  Negligent Misrepresentation, 
Elements


Under Utah law, real estate brokers owe a duty to 
disclose facts materially affecting the value or the 
desirability of the property that were known to 
them.


2012 U.S. Dist. LEXIS 117462, *117462



https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:56CT-XTJ1-F04F-D0Y5-00000-00&context=&link=LNHNREFclscc9

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:56CT-XTJ1-F04F-D0Y5-00000-00&context=&link=LNHNREFclscc10

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:56CT-XTJ1-F04F-D0Y5-00000-00&context=&link=LNHNREFclscc11

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:56CT-XTJ1-F04F-D0Y5-00000-00&context=&link=LNHNREFclscc12

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:56CT-XTJ1-F04F-D0Y5-00000-00&context=&link=LNHNREFclscc13

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:56CT-XTJ1-F04F-D0Y5-00000-00&context=&link=LNHNREFclscc14





Page 4 of 17


Torts > ... > Fraud & 
Misrepresentation > Constructive 
Fraud > Elements


HN15[ ]  Constructive Fraud, Elements


A claim for constructive fraud requires two 
elements: (1) a confidential relationship between 
the parties; and (2) a failure to disclose material 
facts.


Real Property Law > Purchase & 
Sale > Interstate Land Sales Full Disclosure Act


HN16[ ]  Purchase & Sale, Interstate Land 
Sales Full Disclosure Act


15 U.S.C.S. § 1702(a)(2) provides that the Federal 
Interstate Land Sales Full Disclosure Act does not 
apply to the sale or lease of any improved land on 
which there is a residential, commercial, 
condominium, or industrial building, or the sale or 
lease of land under a contract obligating the seller 
or lessor to erect such a building thereon within a 
period of two years.


Real Property Law > Purchase & 
Sale > Interstate Land Sales Full Disclosure Act


HN17[ ]  Purchase & Sale, Interstate Land 
Sales Full Disclosure Act


In considering the term obligating, the United 
States Court of Appeals for the Eleventh Circuit 
held that the 15 U.S.C.S. § 1702(a)(2) exemption 
applies when a contract imposes a legal duty on the 
developer to perform his promise to construct the 
condominium or other building within two years. 
The nature and extent of the duty imposed by the 
contract becomes a matter of state contract law.


Real Property Law > Purchase & 


Sale > Interstate Land Sales Full Disclosure Act


HN18[ ]  Purchase & Sale, Interstate Land 
Sales Full Disclosure Act


According to the United States Court of Appeals 
for the Eleventh Circuit, for purposes of 15 
U.S.C.S. § 1702(a)(2), specific performance or 
injunctive relief, if vigorously pursued, ordinarily 
will be enough to force a seller to fulfill its 
contractual obligations within the time a contract 
requires.


Real Property Law > Purchase & 
Sale > Interstate Land Sales Full Disclosure Act


HN19[ ]  Purchase & Sale, Interstate Land 
Sales Full Disclosure Act


The Florida Supreme Court addressed the issue of 
whether a contract was exempt under the Interstate 
Land Sales Full Disclosure Act when the contract 
restricted the buyer's remedies to a return of the 
deposit or specific performance, but did not allow 
for the alternative remedy of a suit for damages. 
The court held that in order for the exemption to 
apply, the contract must unconditionally obligate 
the developer to complete construction within two 
years and must not limit the purchaser's remedies of 
specific performance or damages.


Contracts Law > Remedies > Specific 
Performance


HN20[ ]  Remedies, Specific Performance


Utah law provides that where a plaintiff seeks 
specific performance of a contract and that relief is 
not available, the trial court may grant monetary 
damages for breach of contract. Thus, when 
specific performance is granted, it is the obligation 
of the courts to evaluate the equities of the parties 
and to formulate a remedy that seeks to place the 
parties in a position as similar as possible to that 


2012 U.S. Dist. LEXIS 117462, *117462
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which they would have been in had the conveyance 
been made according to the terms of the contract.


Real Property Law > Purchase & 
Sale > Interstate Land Sales Full Disclosure Act


HN21[ ]  Purchase & Sale, Interstate Land 
Sales Full Disclosure Act


The UNited States Department of Housing and 
Urban Development (HUD) Guidelines only state 
that contracts waiving a buyer's right to specific 
performance are treated as lacking a realistic 
obligation to construct. The HUD Guidelines 
mention nothing about contract that waive the right 
to receive contract damages. Thus, it appears that 
HUD, the agency responsible for providing 
guidance on the Interstate Land Sales Full 
Disclosure Act, only sees those contracts that limit 
the ability to seek specific performance as illusory.


Business & Corporate Law > ... > Piercing the 
Corporate Veil > Alter Ego > General 
Overview


HN22[ ]  Piercing the Corporate Veil, Alter 
Ego


To prevail on a piercing the corporate veil theory, 
the plaintiffs' complaint must plead: a concurrence 
of two circumstances: (1) there must be such unity 
of interest and ownership that the separate 
personalities of the corporation and the individual 
no longer exist, viz., the corporation is, in fact, the 
alter ego of one or a few individuals; and (2) the 
observance of the corporate form would sanction a 
fraud, promote injustice, or an inequitable result 
would follow.


Counsel:  [*1] For James De Marco, Cheryl De 
Marco, George De Marco, Jeffrey Ott, Nancy Ott, 
Slopeside Properties, Plaintiffs: Alvin R. Lundgren, 
LEAD ATTORNEY, MOUNTAIN GREEN, UT; 
Joseph R. Caudell, LEAD ATTORNEY, THOMAS 


J KLC & ASSOCIATES, SALT LAKE CITY, UT; 
Thomas J Klc, LEAD ATTORNEY, SALT LAKE 
CITY, UT; John S. Manzano, PRO HAC VICE, 
MINARET LEGAL SERVICES APC, 
MAMMOTH LAKES, CA.


For Michael LaPay, as an individual and/or as an 
agent for Prudential Utah Real Estate, and/or as an 
agent and/or manager of Paladin Development 
Partners, Paladin Development Partners, a Utah 
limited liability company, Rory Murphy, as an 
individual and/or as an agent and/or as a manager 
of Paladin Development Partners, George Bryant, 
as an individual and/or as an agent and/or as a 
manager of Paladin Development Partners, 
Christopher Conabee, as an individual and/or as an 
agent and/or as a manager of Paladin Development 
Partners, Defendants, Counter Claimants: Alex B. 
Leeman, John A. Snow, LEAD ATTORNEYS, 
VAN COTT BAGLEY CORNWALL & 
MCCARTHY (SLC), SALT LAKE CITY, UT.


For Joseph E. Wrona, doing business as Prudential 
Utah Real Estate, Joe Wrona, individually, Wrona 
Law Offices, Defendants: Bastiaan K. Coebergh, 
Joseph  [*2] E. Wrona, LEAD ATTORNEYS, 
WRONA LAW FIRM, PARK CITY, UT.


For Joe Wrona, Wrona Law Offices, Counter 
Claimants: Bastiaan K. Coebergh, LEAD 
ATTORNEY, WRONA LAW FIRM, PARK 
CITY, UT.


For Resort West, Movant: Shane D. Hillman, 
PARSONS BEHLE & LATIMER (UT), SALT 
LAKE CITY, UT.


For Steve Perkins, Movant: Shane D. Hillman, 
LEAD ATTORNEY, PARSONS BEHLE & 
LATIMER (UT), SALT LAKE CITY, UT.


For Joseph E. Wrona, Counter Claimant: Bastiaan 
K. Coebergh, Joseph E. Wrona, LEAD 
ATTORNEYS, WRONA LAW FIRM, PARK 
CITY, UT.


For Slopeside Properties, James De Marco, Cheryl 
De Marco, George De Marco, Jeffrey Ott, Nancy 
Ott, Counter Defendants: Thomas J Klc, LEAD 
ATTORNEY, SALT LAKE CITY, UT.


2012 U.S. Dist. LEXIS 117462, *117462
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Judges: TED STEWART, United States District 
Judge.


Opinion by: TED STEWART


Opinion


MEMORANDUM DECISION AND ORDER 
GRANTING IN PART AND DENYING IN PART 
DEFENDANTS' MOTION TO DISMISS AND 
FOR PARTIAL SUMMARY JUDGMENT


This matter is before the Court on Defendants' 
Paladin Development Partners, L.L.C. ("Paladin"), 
Michael LaPay, Rory Murphy, George Bryan, and 
Chris Conabee (collectively "Defendants") Motion 
to Dismiss and for Partial Summary Judgment. For 
the reasons discussed below, the Court will grant 
the Motion in part and deny it in part.


I. BACKGROUND


This case  [*3] arises out of a real estate 
development in Park City, Utah. The specific facts 
pertinent to this Motion will be discussed in more 
detail below, but the basic facts are as follows. 
Defendant Paladin developed and marketed the 
Silver Star at Park City Development. Plaintiffs 
entered into Real Estate Purchase Contracts to 
purchase four units within the development. 
Plaintiffs eventually closed on only one of the 
units, Unit C-19.


Plaintiffs bring a breach of contract claim in 
relation to each of the units. Defendants do not 
move for dismissal or summary judgment on any of 
the breach of contract claims. In addition to their 
contract claims, Plaintiffs bring claims for 
intentional misrepresentation, fraud and deceit via 
false statements; intentional misrepresentation, 
fraud and deceit via nondisclosure; negligent 
misrepresentation; negligence; constructive fraud; 
rescission of contract and declaratory relief; and 
violation of the Federal Interstate Land Sales Full 
Disclosure Act.


II. STANDARD OF REVIEW


Defendants move under both Rule 12(c) and Rule 
56 of the Federal Rules of Civil Procedure.


HN1[ ] Summary judgment is proper if the 
moving party can demonstrate that there is no 
genuine dispute as to  [*4] any material fact and it 
is entitled to judgment as a matter of law. 1 In 
considering whether a genuine dispute of material 
fact exists, the Court determines whether a 
reasonable jury could return a verdict for the 
nonmoving party in the face of all the evidence 
presented. 2 HN2[ ] The Court is required to 
construe all facts and reasonable inferences in the 
light most favorable to the nonmoving party. 3


HN3[ ] "A motion for judgment on the pleadings 
under Rule 12(c) is treated as a motion to dismiss 
under Rule 12(b)(6)." 4 The same standard is used 
when evaluating 12(b)(6) and 12(c) motions. 5 
HN4[ ] In considering a motion to dismiss for 
failure to state a claim upon which relief can be 
granted under Rule 12(b)(6), all well-pleaded 
factual allegations, as distinguished from 
conclusory allegations, are accepted as true and 
viewed in the light most favorable to Plaintiffs as 
the nonmoving party. 6 Plaintiffs must provide 
"enough  [*5] facts to state a claim to relief that is 
plausible on its face," 7 which requires "more than 


1 Fed. R. Civ. P. 56(a).


2 See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249, 106 S. Ct. 
2505, 91 L. Ed. 2d 202 (1986); Clifton v. Craig, 924 F.2d 182, 183 
(10th Cir. 1991).


3 See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 
574, 587, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986); Wright v. Sw. 
Bell Tel. Co., 925 F.2d 1288, 1292 (10th Cir. 1991).


4 Atl. Richfield Co. v. Farm Credit Bank of Wichita, 226 F.3d 1138, 
1160 (10th Cir. 2000).


5 Jacobsen v. Deseret Book Co., 287 F.3d 936, 941 n.2 (10th Cir. 
2002).


6 GFF Corp. v. Associated Wholesale Grocers, Inc., 130 F.3d 1381, 
1384 (10th Cir. 1997).


7 Bell Atl. Corp. v. Twombly, 550 U.S. 544, 547, 127 S. Ct. 1955, 167 
L. Ed. 2d 929 (2007).


2012 U.S. Dist. LEXIS 117462, *2
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an unadorned, the-defendant-unlawfully harmed-
me accusation." 8 "A pleading that offers 'labels and 
conclusions' or 'a formulaic recitation of the 
elements of a cause of action will not do.' Nor does 
a complaint suffice if it tenders 'naked assertion[s]' 
devoid of 'further factual enhancement.'" 9 "The 
court's function on a Rule 12(b)(6) motion is not to 
weigh potential evidence that the parties might 
present at trial, but to assess whether the plaintiff's 
complaint alone is legally sufficient to state a claim 
for which relief may be granted." 10 As the Court in 
Iqbal stated, "only a complaint that states a 
plausible claim for relief survives a motion to 
dismiss. HN5[ ] Determining whether a complaint 
states a plausible claim for relief will . . . be a 
context-specific task that requires the reviewing 
court to draw on its judicial experience and 
common sense. But where the well-pleaded facts do 
not permit the court to infer more than the mere 
possibility of misconduct, the complaint has 
alleged—but it has not show[n]—that the pleader is 
entitled to relief." 11


III. DISCUSSION


Defendants first argue that all of Plaintiffs' tort 
claims are barred by the economic loss rule. 
Defendants next argue that Plaintiffs' tort claims are 
deficient as a matter of law. Defendants further 
argue that Plaintiffs' Interstate Lands Sales Full 
Disclosure Act fails. Finally, Defendants argue that 
Plaintiffs' claim for piercing the corporate veil 
should be dismissed. Each argument will be 
discussed below.


A. ECONOMIC LOSS RULE


Defendants' first argument is that all of Plaintiffs' 


8 Ashcroft v. Iqbal, 556 U.S. 662, 129 S. Ct. 1937, 1949, 173 L. Ed. 
2d 868 (2009).


9 Id.  [*6] (quoting Twombly, 550 U.S. at 557) (alteration in original).


10 Miller v. Glanz, 948 F.2d 1562, 1565 (10th Cir. 1991).


11 Iqbal, 129 S. Ct. at 1949-50 (alteration in original) (internal 
quotation marks and citations omitted).


tort-based claims are barred by the economic loss 
rule.


HN6[ ] "The economic loss rule is a judicially 
created doctrine that marks the fundamental 
boundary between contract law, which protects 
expectancy interests created through agreement 
between the parties, and tort law, which protects 
individuals and their property from physical harm 
by imposing a duty of reasonable care." 12 "Simply 
put, the economic loss rule holds that 'economic 
damages are not recoverable in negligence absent 
 [*7] physical property damage or bodily injury.'" 13


Importantly here, HN7[ ] the Utah Supreme Court 
has stated that at least some fraud claims "lie 
outside the scope of the economic loss rule." 14 In 
particular, a claim for fraud in the inducement is 
not barred by the economic loss rule in Utah. HN8[


] As the Tenth Circuit has stated, interpreting 
Colorado law,


Where a negligence claim is based only on 
breach of a contractual duty, the law of contract 
rightly does not punish the breaching party, but 
limits the breaching party's liability to damages 
that naturally flow from the breach. It is an 
altogether different situation where it appears 
two parties have in good faith entered into a 
contract but, in actuality, one party has 
deliberately made material false representations 
of past or present fact, has intentionally failed 
to disclose a material past or present fact, or 
has negligently given false information with 
knowledge that the other party would act in 


12 SME Indus., Inc. v. Thompson, Ventulett, Stainback & Assocs., 
Inc., 2001 UT 54, 28 P.3d 669, 680 (Utah 2001).


13 Id. (quoting Am. Towers Owners Ass'n, Inc. v. CCI Mech., 930 
P.2d 1182, 1190 (Utah 1996)).


14 Davencourt at Pilgrims Landing Homeowners Ass'n v. Davencourt 
at Pilgrims Landing, LC, 2009 UT 65, 221 P.3d 234, 247 (Utah 
2009); see also SME Indus., Inc., 28 P.3d at 680 n.8 (stating that 
"plaintiffs may recover purely economic losses in cases involving 
intentional torts such as fraud, business disparagement, and 
intentional interference with contract").


2012 U.S. Dist. LEXIS 117462, *5
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reliance on that information in a business 
transaction with  [*8] a third party. The 
breaching party in this latter situation also is a 
tortfeasor and may not utilize the law of 
contract to shield liability in tort for the party's 
deliberate or negligent misrepresentations. 15


In this case, Plaintiffs argue that their tort claims 
are not barred by the economic loss rule because 
they are claims for fraud in the inducement. A 
review of Plaintiffs' Second Amended Complaint 
reveals that many of Plaintiffs' tort claims are based 
on alleged statements or omissions made to induce 
Plaintiffs to enter into the Real Estate Purchase 
Contracts. 16 Defendants acknowledge that the 
economic loss rule would not apply to such claims. 
17 Thus, to the extent that Plaintiffs allege pre-
contract fraud claims, these claims are not barred 
 [*9] by the economic loss rule.


In addition, Plaintiffs argue that certain of their 
claims are not barred because Defendants owed 
them an independent duty based on certain 
relationships. 18 Such claims would also not be 
barred by the economic loss rule. 19


As a result, the Court must reject Defendants' 
argument that all of Plaintiffs' tort-based claims are 
barred by the economic loss rule. Rather, the Court 


15 United Int'l Holdings, Inc. v. Wharf (Holdings) Ltd., 210 F.3d 
1207, 1227 (10th Cir. 2000).


16 See Docket No. 104, ¶¶ 108, 131.


17 Docket No. 153, at 10.


18 See Yazd v. Woodside Homes Corp., 2006 UT 47, 143 P.3d 283, 
289 (Utah 2006) (holding that a contractor-seller owes an 
independent duty to a home purchaser to disclose known material 
information regarding the real property); Hermansen v. Tasulis, 2002 
UT 52, 48 P.3d 235, 241 (Utah 2002) (holding that real estate 
brokers owe an independent duty "to disclose facts materially 
affecting the value or the desirability of the property that were 
known to him"); Loveland v. Orem City Corp., 746 P.2d 763, 769 
(Utah 1987) (imposing a duty of care upon a developer to disclose to 
the purchaser latent conditions that made subdivided lots unsuitable).


19 See Davencourt at Pilgrims Landing Homeowners Ass'n, 221 P.3d 
at 247.


will consider each of Plaintiffs' claims and will 
 [*10] address the applicability of the economic 
loss rule where pertinent.


B. TORT CLAIMS


1. Intentional Misrepresentation, Fraud and Deceit 
via False Statement


Plaintiffs' Fifth Cause of Action alleges intentional 
misrepresentation, fraud and deceit via false 
statements. Plaintiffs specifically point to five 
statements allegedly made by Defendants that 
Plaintiffs assert are false and fraudulent. First, 
Plaintiffs allege that Defendants represented that 
the units would be competed in 18 months. Second, 
Plaintiffs allege that an agent of Paladin/Prudential 
told Plaintiffs that the units would appreciate in 
value. Third, an agent of Paladin/Prudential stated 
that the owners of the units would receive 
substantial rental income. Fourth, the same agent 
stated that one of the units, C-19, was complete, 
had a legitimate Temporary Certificate of 
Occupancy ("TCO") and all that was required to 
obtain a Certificate of Occupancy ("CO") was to 
plant the landscaping. Finally, Plaintiffs allege that 
Plaintiffs made false statements concerning the 
sinking of the entry corner at unit C-19.


HN9[ ] "'[I]n order to prevail on a claim of fraud 
[or misrepresentation], all the elements of fraud 
must be established by clear  [*11] and convincing 
evidence.'" 20 These elements include:


(1) a representation; (2) concerning a presently 
existing material fact; (3) which was false; (4) 
which the representer either (a) knew to be 
false, or (b) made recklessly, knowing that he 
had insufficient knowledge on which to base 
such representation; (5) for the purpose or 
inducing the other party to act upon it; (6) that 
the other party, acting reasonably and in 


20 Kuhre v. Goodfellow, 69 P.3d 286, 291, 2003 UT App 85 (Utah Ct. 
App. 2003) (quoting Secor v. Knight, 716 P.2d 790, 794 (Utah 
1986)) (alteration in original).


2012 U.S. Dist. LEXIS 117462, *7
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ignorance of its falsity; (7) did in fact rely upon 
it; (8) and was thereby induced to act; (9) to his 
injury and damage. 21


a. Completion Date


Plaintiffs allege that Defendants represented that 
each unit in the development would be completed 
within 18 months. In response, Defendants each 
present declarations stating that they believed the 
units would be constructed within the 18-month 
period and that they never made any 
representations to Plaintiffs regarding the 
completion dates that was inaccurate or untrue. 22 
In reply, Plaintiffs present evidence demonstrating 
that at the time Defendants  [*12] made the alleged 
statements concerning the completion of the units, 
the project was already behind schedule. From this, 
Plaintiffs argue, a jury could infer that Defendants 
knew the units would not be completed in the 18-
month period and made the alleged statements to 
induce Plaintiffs to purchase their units.


Having reviewed the evidence, the Court finds that 
Plaintiffs have presented evidence upon which a 
reasonable jury could find that Defendants, when 
they allegedly made the statements concerning the 
completion dates, knew those statements were 
false. It is undisputed that the Silver Star project 
encountered difficulties from the outset. It is further 
undisputed that at the time Defendants made the 
alleged misrepresentations, the project was well 
behind schedule. Of particular importance to this 
issue is the evidence related to the building of the 
retaining wall.


Harmon Tobler, who was the project manager for 
the general contractor involved in the construction 
of the Silver Star project, testified that finishing the 
retaining wall was necessary before construction on 
the rest of the project could commence.  [*13] 23 


21 Secor, 716 P.2d at 794 (citations omitted).


22 Docket No. 142, Ex. B, ¶ 4; id., Ex. C, ¶ 4; id., Ex. D, ¶ 4; id., Ex. 
E, ¶ 6.


Mr. Tobler further testified that completion of the 
wall delayed the entire project. 24 However, he 
clarified that it would "[n]ot necessarily" delay the 
entire project the same amount of time that the wall 
was delayed." 25 From this testimony, the Court 
finds that a jury could find that Defendants' 
statements concerning the 18-month completion 
window were false at the time they were made. 
There is further evidence to support the other 
elements of fraud. Therefore, summary judgment 
must be denied on this issue.


b. Appreciate in Value and Receive Substantial 
Rental Income


Plaintiffs' next two claims concern Defendants' 
alleged statements that their units would appreciate 
in value and that they would receive substantial 
rental income.


As an initial matter, Defendants deny making such 
a statement though, at the time, they believed the 
units would appreciate in value. 26 However, 
Plaintiffs have provided testimony that Defendants 
did make such statements. Regardless of whether 
the statements were made, Plaintiffs cannot, and 
have not, presented evidence of reasonable reliance. 
HN10[ ] In Utah, "a party  [*14] cannot 
reasonably rely upon oral statements by the 
opposing party in light of contrary written 
information." 27 Here, the contracts explicitly state:


Buyer acknowledges that neither Seller nor any 
of its agents or employees has made any 
warranties or representations upon which 
Buyer has relied concerning: (i) the investment 
value of the Silver Star residence; [or] (ii) the 


23 Docket No. 147, Ex. 9, Depo. of Harmon Tobler, 73:21-74:11.


24 Id. at 74:12-15.


25 Id. at 74:16-19.


26 Docket No. 142, Ex. B, ¶ 5; id., Ex. C, ¶ 5; id., Ex. D, ¶ 5; id., Ex. 
E, ¶ 5.


27 Gold Standard, Inc. v. Getty Oil Co., 915 P.2d 1060, 1068 (Utah 
1996).


2012 U.S. Dist. LEXIS 117462, *11
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possibility or probability of profit or loss 
resulting from ownership or rental of the Silver 
Star residence . . . . Buyer acknowledges that 
the market value of the Silver Star Residence 
may change from time to time due to market 
factors beyond the control of the Buyer or 
Seller.


Based on this language, Plaintiffs could not 
reasonably rely on Defendants' alleged pre contract 
statements that the units would appreciate in value 
or generate substantial rental income. Therefore, 
summary judgment in favor of Defendants is 
warranted on this claim.


c. Unit C-19


Plaintiffs' next two claims concern Unit C-19, but 
are better addressed as fraudulent nondisclosure 
claims. Therefore,  [*15] these claims for 
fraudulent misrepresentation will be dismissed and 
Plaintiffs' claims relating to fraudulent non-
disclosure will be discussed in further detail below.


2. Intentional Misrepresentation, Fraud and Deceit 
via Non-disclosure


Plaintiffs allege in their Sixth Cause of Action that 
Defendants concealed and withheld certain facts 
from Plaintiffs of which Defendants were aware at 
or before the time Plaintiffs signed the Real Estate 
Purchase Contracts. Specifically, Plaintiffs argue 
that Defendants failed to disclose soil settlement 
issues with regard to Unit C-19.


To prevail on a claim of fraudulent nondisclosure, a 
plaintiff must prove by clear and convincing 
evidence that (1) the defendant had a legal duty to 
communicate information, (2) the defendant knew 
of the information he failed to disclose, and (3) the 
nondisclosed information was material. 28


28 Hess v. Canberra Dev. Co., LC, 2011 UT 22, 254 P.3d 161, 169 
(Utah 2011).


In Yazd v. Woodside Homes Corporation, HN11[
] the Utah Supreme Court held that "a developer-
builder may owe his buyer a duty to disclose 
information known to him concerning real 
property, including property other than that 
conveyed to the buyer, when that information is 
material  [*16] to the condition of the property 
purchased by the buyer." 29 In this case, there does 
not appear to be a dispute that Defendants owed 
Plaintiffs a duty and that they were aware of the 
infomation they allegedly failed to disclose. Thus, 
the question becomes whether the information was 
material. HN12[ ] In Yazd, the court clarified that 
"[t]o be material, the information must be 
"important." Importance, in turn, can be gauged by 
the degree to which the information could be 
expected to influence the judgment of a person 
buying property or assenting to a particular 
purchase price." 30


With this in mind, the Court turns to the facts 
concerning the soil issues at and around Unit C-19. 
Portions of the Silver Start project were built on 
mine overburden. As a result of this, Defendants 
encountered various difficulties during 
construction, including problems with the retaining 
wall discussed above. Specific to Unit C-19 there 
are three different events of importance. The first 
event occurred early on in the building of the 
project and relates to the entry corner. During 
building, the entry corner of Unit C-19 started to 
sink. Defendants became aware of this issue during 
construction  [*17] and were able to take remedial 
measures. There is no evidence of any ongoing soil 
issues related to the entry corner.


Next, in August 2007, Defendants were informed 
by their geotechnical consultants of voids beneath 
the garage slabs in Units 18-19 and 21-22. 31 The 
geotechnical consultant felt that it was unnecessary 
to remove the slabs, provided that the voids were 


29 Yazd, 143 P.3d at 289.


30 Id.


31 Docket No. 153, Ex. J, Letter from Bill Gordon.


2012 U.S. Dist. LEXIS 117462, *14
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filled "with a low strength sand-cement flowable 
fill." 32 Defendants have presented evidence that 
they followed the recommendation of their 
consultant and injected grout under the garage slab. 
33 As Defendants believed this resolved the issue, 
they thought there was no reason to disclose this to 
Plaintiffs, who closed on Unit C-19 in November 
2007.


The final soil issue occurred the following year. An 
issue with a water pipe fitting at another unit 
caused flooding and substantial damage. 
Defendants were concerned that the cause of this 
problem was the result of inadequate compaction 
and support under the garage slab of that unit. At 
that time, there was no evidence of insufficient 
compaction or support under the garage  [*18] slab 
in Unit C-19. However, because of the incident in 
the other unit, Defendants decided to take remedial 
action at all similarly designed units, including Unit 
C-19. As a result, Defendants removed and 
replaced the garage slab from Unit C-19, despite 
their being no signs that replacement was required. 
34 As with the entry corner, there is no evidence 
before the Court of continued settlement with the 
garage slab.


As stated, the Court must determine whether the 
prior, resolved soil issues constitute material 
information. In arguing that it does, Plaintiffs 
conflate these two soil issues relating to the garage 
slab. Doing so, Plaintiffs argue that Defendants 
were aware of settlement issues as early as August 
2007 and failed to disclose them in order to induce 
Plaintiffs to close. The evidence, however, is not so 
straightforward. Defendants became aware of a 
settlement issue in August 2007 and took steps to 
correct it. As they believed the issued had been 
resolved, Defendants believed there was nothing to 
disclose. Then, the following year, when a similarly 
designed unit had an issue that caused flooding, 


32 Id.


33 Docket No. 142, Ex. D, Decl. of Chris Conabee at ¶ 9.


34 Docket No. 153, Ex. K, Letter from Steve Perkins.


Defendants took steps to make  [*19] sure that the 
same thing did not happen in other units.


Based on the information before it, the Court 
cannot find that Plaintiffs have presented a genuine 
issue of material fact concerning soil settlement. In 
essence, Plaintiffs seek to impose a duty on 
developers requiring that they disclose all 
information that occurs during construction. This is 
not what is required under Utah law. Rather, 
HN13[ ] under Utah law, a developer need only 
disclose material information. 35 Plaintiffs have 
presented insufficient evidence upon which a 
reasonable jury could find that the information 
Defendants allegedly failed to disclose in this 
instance was material. Therefore, summary 
judgment in favor of Defendants is warranted on 
this claim.


Plaintiffs assert a number of other allegations under 
their fraudulent non-disclosure claim. The majority 
of these claims are barred by the economic loss rule 
because they occurred post-contract. Further, many 
of the alleged defects are not of the type that must 
be disclosed as they are not material. 
 [*20] Therefore, summary judgment in favor of 
Defendants is proper on Plaintiffs' Sixth Cause of 
Action.


3. Negligent Misrepresentation


Plaintiffs' Seventh Cause of Action is largely 
repetitive of Plaintiffs' Fifth and Sixth Causes of 
Action. However, rather than arguing that 
Defendants made intentional misrepresentations, 
Plaintiffs allege that the representations discussed 
above were negligently made. For the same reasons 
discussed above, summary judgment in favor of 
Defendants will be granted on this claim, with the 
exception of Plaintiffs' negligent misrepresentation 
claim based on the 18-month completion date. The 
Court will permit Plaintiffs to pursue a negligent 


35 See Yazd, 143 P.3d at 289; see also Smith v. Moore, 158 P.3d 562, 
573, 2007 UT App 101 (Utah 2007) (holding that contractor-seller 
owes a duty to disclose material information to home purchaser).


2012 U.S. Dist. LEXIS 117462, *17
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misrepresentation in relation to the completion date 
as an alternative to their fraud claim.


4. Negligence and Constructive Fraud


Plaintiffs' Eighth Cause of action alleges 
negligence against Defendant LaPay. 36 Plaintiffs 
allege that Defendant LaPay, as a licensed real 
estate professional, owed a duty to Plaintiffs to: (1) 
exercise reasonable skill and care in the exercise of 
his agency duties; (2) perform his duties with care 
and dilligence; and (3) disclose to Plaintiffs all 
information in his possession that was relevant and 
 [*21] material to the purchase of the units that 
could affect Plaintiffs' decision. Plaintiffs further 
allege that Defendant LaPay breached his duty by 
failing to investigate and disclose to Plaintiffs the 
material facts that were either misrepresented or not 
disclosed.


HN14[ ] Under Utah law, real estate brokers owe 
a duty to disclose facts materially affecting the 
value or the desirability of the property that were 
known to them. 37 For the same reasons set forth 
above, the Court finds that Plaintiffs have failed to 
present evidence that Defendant LaPay failed to 
disclose such facts.


Plaintiffs' Ninth Cause of Action alleges 
constructive fraud against Defendant LaPay. 
HN15[ ] A claim for "[c]onstructive fraud 
requires two elements: (i) a confidential 
relationship between the parties; and (ii) a failure to 
disclose material facts." 38 Here, Plaintiffs have 
failed  [*22] to present evidence that Defendant 
LaPay was aware of and failed to disclose material 
facts. Therefore, summary judgment is proper on 


36 Defendants originally brought their Eighth and Ninth Causes of 
Action against Defendant Murphy as well, but have since abandoned 
those claims against him.


37 Hermansen, 48 P.3d at 241 (holding that real estate brokers owe 
an independent duty "to disclose facts materially affecting the value 
or the desirability of the property that were known to him").


38 Jensen v. IHC Hosps., Inc., 944 P.2d 327, 339 (Utah 1997).


this claim. However, as discussed above, Plaintiffs' 
Fifth Cause of Action remains against Defendant 
LaPay.


C. RESCISSION OF CONTRACT AND 
DECLARATORY RELIEF


Plaintiffs' Tenth Cause of Action is for rescission of 
contract and declaratory relief. Plaintiffs state that, 
because of the fraud involved, the Real Estate 
Purchase contracts are voidable and should be 
rescinded.


If Defendants committed fraud to induce Plaintiffs 
to enter into the Real Estate Purchase Contracts, 
then those agreements are voidable. 39 As the Court 
has held that at least one of Plaintiffs' fraud claims 
survive summary judgment, summary judgment 
cannot be granted on this claim.


D. FEDERAL INTERSTATE LAND SALES 
 [*23] FULL DISCLOSURE ACT


Plaintiffs' Eleventh Cause of Action alleges a 
violation of the Federal Interstate Land Sales Full 
Disclosure Act. Plaintiffs allege that Defendants 
violated the Act because: (1) they did not make a 
statement of record; (2) they did not file a property 
report; (3) they engaged in prohibited types of 
advertising; (4) they made false and fraudulent 
statements to Plaintiffs; and (5) they did not 
disclose many material facts relating to the 
development which would have affected Plaintiffs' 
decision to purchase units in the development.


Defendants argue that the Federal Interstate Land 
Sales Full Disclosure Act does not apply to this 
action. Specifically, Defendants point to HN16[ ] 
15 U.S.C. § 1702(a)(2) which provides that the Act 
does not apply to "the sale or lease of any improved 
land on which there is a residential, commercial, 
condominium, or industrial building, or the sale or 


39 Baldwin v. Burton, 850 P.2d 1188, 1193 (Utah 1993); see also 
Restatement (Second) of Contracts § 164(1) ("If a party's 
manifestation of assent is induced by either a fraudulent or a material 
misrepresentation by the other party upon which the recipient is 
justified in relying, the contract is voidable by the recipient.").
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lease of land under a contract obligating the seller 
or lessor to erect such a building thereon within a 
period of two years." Defendants argue that the 
Real Estate Purchase Contracts required substantial 
completion of the units within 18 months. 
Therefore, this exception is at issue and the Act 
 [*24] does not apply.


In response, Plaintiffs argue that § 1702(a)(2) 
requires an unqualified and unconditional guarantee 
to complete the building within two years, and that 
the Real Estate Purchase Contracts do not provide 
for such a guarantee. Plaintiffs argue that this is the 
case because: (1) the Contracts bar plaintiffs from 
suing for contract damages for Defendants' failure 
to complete the construction by the 18-month 
deadline; and (2) the Contracts contain a force 
majeure clause that purports to be broader in scope 
than the legal defenses of impossibility and 
frustration of purpose. Each of these arguments will 
be discussed in turn.


1. Limitation of Damages


Plaintiffs' first argument concerns the language of 
the exemption which obligates the seller to erect the 
building within a period of two years. Plaintiffs 
argue that, through the Contract language, 
Defendants were not truly obligated to complete the 
building. Specifically, Plaintiffs point to language 
in the Contract that limits Plaintiffs' damages if the 
seller defaults to a return of the earnest money 
deposit and specific performance. Plaintiffs argue 
that since the Contracts do not allow for contract 
damages, Defendants' obligation  [*25] to finish the 
project within the time frame permitted is illusory.


The Tenth Circuit has not ruled on this issue. 
However, the Eleventh Circuit recently rejected the 
precise argument being made by Plaintiffs. In Stein 
v. Paradigm Mirasol, LLC, 40 the contract specified 
that the condominium at issue would be built within 
two years. In addition, the contract contained a 


40 586 F.3d 849 (11th Cir. 2009).


force majure clause and limited the plaintiffs' 
available remedies to specific performance or 
getting back their deposit with interest and any 
actual damages. The contract did not allow for 
speculative, punitive, or special damages. The 
plaintiffs argued that the two-year completion 
exemption did not apply because the limitation of 
damages provision rendered the obligation illusory.


The Eleventh Circuit considered the exemption set 
out in § 1702(a)(2) and specifically the meaning of 
the word "obligating" in that provision. This 
required the court look at both federal and state 
law. The court considered federal law in 
determining the term "obligating" and looked to 
state law "to see what remedies the [plaintiffs] 
would have under the contract if [defendant] had 
not constructed the condominium  [*26] within the 
two-year period specified in the § 1702(a)(2) 
exemption." 41


HN17[ ] In considering the term "obligating," the 
court held that "the § 1702(a)(2) exemption applies 
when a contract imposes a legal duty on the 
developer to perform his promise to construct the 
condominium or other building within two years." 
42 The nature and extent of the duty imposed by the 
contract becomes "a matter of state contract law." 43


The court noted that, "[i]f it appeared to the 
[plaintiffs] that [Defendant] was not going to 
complete construction within two years, they had 
available the remedy of specific performance to 
force [defendant] to live up to its agreement." 44 
The plaintiffs could have also sought rescission, got 
their money back, and recovered actual damages. 45 
The plaintiffs argued that these remedies were 
insufficient to "obligate" the defendant to construct 


41 Id. at 854.


42 Id.


43 Id.


44 Id. at 855.


45 Id.
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the condominium in two years without the remedies 
of special, consequential, punitive, speculative, and 
indirect damages.


The Eleventh Circuit rejected this argument, 
holding that HN18[ ] "[s]pecific performance or 
injunctive relief, if vigorously pursued, ordinarily 
will be enough to force a seller to fulfill  [*27] its 
contractual obligations within the time a contract 
requires." 46 Because the contract allowed the 
plaintiffs to pursue the remedy of specific 
performance, the court found that the contract 
"obligated" the defendant to complete the project 
within the two-year window.


Plaintiffs argue that the Court should not follow the 
approach in Stein, but should rather follow the 
approach taken by the Florida Supreme Court in 
Samara Development Corp. v. Marlow. 47 In 
Samara, HN19[ ] the court addressed the issue of 
whether a contract was exempt under the Interstate 
Land Sales Full Disclosure Act when the contract 
restricted the buyer's remedies to a return of the 
deposit or specific performance, but did not allow 
for the alternative remedy of a suit for damages. 
The court held that in order for the exemption to 
apply, "the contract must unconditionally obligate 
the developer to complete construction within two 
years and must not limit the purchaser's remedies of 
specific performance or damages." 48


The Eleventh Circuit's analysis in Stein is more 
persuasive than that in Samara. The Samara court 
relied heavily on Florida law to determine wether 
an obligation  [*28] is illusory. In so doing, the 
court stated "that without the availability of at least 
both specific performance and damages the 
obligation to complete the construction within two 
years is illusory." 49 The court noted that "[s]pecific 


46 Id.


47 556 So. 2d 1097 (Fla. 1990).


48 Id. at 1098.


49 Id. at 1101.


performance alone is not sufficient because the 
developer could sell the property to a third party in 
the interim, thereby nullifying the availability of 
specific performance." 50 The Eleventh Circuit 
rejected this argument, finding that specific 
performance would generally be sufficient. The 
court further rejected the argument that specific 
performance would not be sufficient because the 
builder could sell the property. The court noted 
that, notwithstanding the contract provision, Florida 
law permitted damages when a seller frustrates the 
buyer's specific performance right. 51


It is helpful to consider Utah law on specific 
performance when deciding this issue. 52 HN20[ ] 
Utah law provides that "where a plaintiff seeks 
specific performance of a contract and that relief is 
not available, the trial court may grant monetary 
damages for breach of contract." 53 Thus, "[w]hen 
specific performance is granted, it is the obligation 
 [*29] of the courts to evaluate the equities of the 
parties and to formulate a remedy that seeks to 
place the parties in a position as similar as possible 
to that which they would have been in had the 
conveyance been made according to the terms of 
the contract." 54 Therefore, under Utah law, 
Plaintiffs' remedy is not illusory. Plaintiffs had the 
ability to sue for specific performance and a court 
sitting in equity has the authority to award Plaintiffs 
such damages necessary to place them "in a 
position as similar as possible to that which they 
would have been in had the conveyance been made 


50 Id.


51 Stein, 586 F.3d at 856.


52 See id. at 854 ("The nature and extent of the duty a contract 
imposes . . . is a matter of state contract law.").


53 Richards v. Baum, 914 P.2d 719, 721 (Utah 1996); see also 
Wagner v. Anderson, 122 Utah 403, 250 P.2d 577, 580 (Utah 1952) 
(stating that "when decreeing specific performance, a court of equity 
may award damages also to the plaintiff if the decree of specific 
performance will not  [*30] give complete relief").


54 Eliason v. Watts, 615 P.2d 427, 430 (Utah 1980).
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according to the terms of the contract." 55 
Therefore, the Court finds that the limitation of 
damages provision in the Contracts does not 
remove the Contracts from the exception to the 
Interstate Land Sales Full Disclosure Act.


This conclusion is supported by the guidelines on 
the Interstate Land Sales Full Disclosure Act 
provided by the United States Department of 
Housing and Urban Development ("HUD 
Guidelines"). The HUD Guidelines provide the 
following statement in determining whether the 
exemption in § 1702(a)(2) applies:


The contract must not allow nonperformance 
by the seller at the seller's discretion. Contracts 
that permit the seller to breach virtually at will 
are viewed as unenforceable because the 
construction obligation is not an obligation in 
reality. Thus, for example, a clause that 
provides for a refund of the buyer's deposit if 
the seller is unable to close for reasons 
normally within the seller's control is not 
acceptable for use under this exemption. 
Similarly, contracts that directly or indirectly 
waive the buyer's right to specific performance 
are treated as lacking a realistic obligation to 
construct. HUD's position is not that a right to 
specific performance of construction must be 
expressed in the contract, but that any such 
right that purchasers have must not be negated. 
For example, a contract that provides  [*31] for 
a refund or a damage action as the buyer's sole 
remedy would not be acceptable. 56


As set forth above, HN21[ ] the HUD Guidelines 
only state that contracts waiving a buyer's right to 
specific performance are treated as lacking a 
realistic obligation to construct. The HUD 
Guidelines mention nothing about contract that 
waive the right to receive contract damages. Thus, 


55 Id.


56 Supplemental Information to Part 1710: Guidelines for 
Exemptions Available Under the Interstate Land Sales Full 
Disclosure Act (emphasis added).


it appears that HUD, the agency responsible for 
providing guidance on the Interstate Land Sales 
Full Disclosure Act, only sees those contracts that 
limit the ability to seek specific performance as 
illusory. As the Contracts here specifically provide 
for the right of specific performance, the exemption 
in § 1702(a)(2) applies here.


2. Force Majeure Clause


Plaintiffs also argue that the force majeure clause in 
the Contracts makes the exemption in § 1702(a)(2) 
inapplicable.


The clause at issue states:


In the event the Silver Star Residence is not 
Substantially Complete by the date provided in 
Section 24(c) of this Contract due to 
interruption of transport, unavailability of 
materials, strikes,  [*32] fire, flood, weather, 
governmental regulations, acts of God, or other 
similar occurrences beyond the control of 
Seller, the Substantial Completion Deadline 
shall be extended for a reasonable period of 
time based on the nature of the delay.


The Eleventh Circuit in Stein addressed a 
substantially similar clause and found that it did not 
render a promise to complete within two years 
illusory. The clause at issue in Stein covered 
"events that may or may not happen, but whether 
they do is 'beyond the control of the Seller.'" 57 
Thus, the clause was "not an opt-out provision" and 
was "limited in scope." 58 As a result, the court 
found that the clause did not make the two-year 
obligation illusory, nor did it make the obligation 
subject to the seller's discretion. 59 The court 
focused on the fact that the Act "is an anti-fraud 
statute" and "[a]llowing for reasonable delays 


57 Stein, 586 F.3d at 858.


58 Id.


59 Id.
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caused by events beyond the seller's control does 
not promote or permit fraud." 60


The same reasoning applies here. The force 
majeure clause covers events that are based on 
"interruption of transport, unavailability of 
materials, strikes, fire, flood, weather, 
governmental regulations,  [*33] acts of God, or 
other similar occurrences beyond the control of 
Seller." Such a clause does not make the two-year 
obligation illusory, nor does it subject the duty to 
Defendants' discretion. The clause is limited in 
scope and only covers those things that are beyond 
the control of Defendants. Therefore, the presence 
of the force majeure clause does not take this case 
out of the exception set out in § 1702(a)(2).


Based on the above, the Court finds that the 
Interstate Land Sales Full Disclosure Act does not 
apply to this case and Plaintiffs' Eleventh Cause of 
Action will be dismissed.


E. PIERCING THE CORPORATE VEIL


Finally, Defendants seeks dismissal of Plaintiffs' 
piercing the corporate veil claim under 12(c), 
arguing that Plaintiffs have failed to state a claim 
for piercing the corporate veil.


HN22[ ] To prevail on a piercing the corporate 
veil theory, Plaintiffs' complaint must plead:


a concurrence of two circumstances: (1) there 
must be such unity of interest and ownership 
that the separate personalities of the 
corporation and the individual no longer exist, 
viz., the corporation is, in fact, the alter ego of 
one or a few individuals; and (2) the 
observance of the corporate form would 
sanction  [*34] a fraud, promote injustice, or an 
inequitable result would follow. 61


Plaintiffs' Second Amended Complaint sets out 


60 Id.


61 Norman v. Murray First Thrift & Loan Co., 596 P.2d 1028, 1030 
(Utah 1979).


their piercing the corporate veil claim as follows:
14. Defendants LAPAY, MURPHY, GEORGE 
BRYANT ("BRYANT"), AND 
CHRISTOPHER CONABEE ("CONABEE") 
are, and at all relevant times were, employees 
and/or agents of PALADIN and, at all relevant 
times, were simultaneously the alter egos of 
PALADIN as alleged more specifically below. 
MURPHY, BRYANT and CONABEE are and 
were at all relevant times citizens of the state of 
Utah.
. . . .
17. LAPAY, MURPHY, BRYANT, 
CONABEE and PALADIN have commingled 
funds and other assets, have held out one entity 
as being liable for the debts of the others, have 
identical or substantially similar equitable 
ownership, use of the same offices and 
employees, use one or the other(s) as a mere 
shell or conduit for the affairs of one or more of 
the others, are inadequately capitalized, have 
disregarded corporate formalities, and do not 
maintain segregation of entity records.


18. PALADIN is being used by LAPAY, 
MURPHY, BRYANT and CONABEE to 
perpetrate fraud, circumvent the law, and to 
 [*35] accomplish the other wrongful and 
inequitable purposes described below, such that 
this court should disregard PALADIN as a 
separate entity and should treat its actions, 
errors and omissions as if they are the actions, 
errors and omissions of the persons and/or 
entities actually controlling PALADIN.


These allegations are clearly the type of conclusory 
allegations devoid of factual development that the 
Supreme Court has rejected in Twombly and Iqbal. 
Therefore, they fail under Rule 12(b)(6) and 12(c). 
Plaintiffs argue that Defendants cannot seek 
dismissal under 12(b)(6) because they have 
answered the Second Amended Complaint. 
However, this argument misapprehends Rule 12(c), 
which allows for motions to be brought "[a]fter the 
pleadings are closed" and utilizes the 12(b)(6) 
standard. Therefore, this Motion is properly before 


2012 U.S. Dist. LEXIS 117462, *32
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the Court and, for the reasons stated, Plaintiffs' 
piercing the corporate veil will be dismissed.


IV. CONCLUSION


It is therefore


ORDERED that Defendants' Motion to Dismiss 
and For Partial Summary Judgment (Docket No. 
141) is GRANTED IN PART AND DENIED IN 
PART. It is further


ORDERED that Plaintiffs' Ex Parte Motion 
Requesting Leave to File Surreply (Docket No. 
157) is GRANTED.


DATED  [*36] August 20, 2012.


BY THE COURT:


/s/ Ted Stewart


TED STEWART


United States District Judge


End of Document
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LexisNexis® Headnotes


Civil Procedure > Appeals > Standards of 
Review > General Overview


Civil Procedure > Dismissal > Involuntary 
Dismissals > Motions


HN1[ ]  Appeals, Standards of Review


When reviewing a motion to dismiss, the Supreme 
Court of Utah views the facts and construes the 
complaint in the light most favorable to the plaintiff 
and indulges all reasonable inferences in his favor.


Civil Procedure > Appeals > Standards of 
Review > De Novo Review


Civil Procedure > Appeals > Reviewability of 
Lower Court Decisions > General Overview


HN2[ ]  Standards of Review, De Novo Review


On certiorari the Supreme Court of Utah reviews 
the decision of the court of appeals, not the decision 
of the trial court. In doing so, the Supreme Court 
reviews for correctness, giving the court of appeals' 
conclusions of law no deference. Additionally, the 
Supreme Court applies the same standard of review 
used by the court of appeals.


Civil Procedure > Preliminary 
Considerations > Venue > Forum Non 
Conveniens


HN3[ ]  Venue, Forum Non Conveniens


The possibility of an unfavorable change in law 
should not, by itself, bar dismissal on forum non 
conveniens grounds.


Civil Procedure > Preliminary 
Considerations > Venue > Forum Non 
Conveniens


Civil Procedure > ... > Federal & State 
Interrelationships > Choice of Law > General 
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Overview


HN4[ ]  Venue, Forum Non Conveniens


The Supreme Court of Utah concludes that a 
proposed threshold choice-of-law inquiry that 
would require Utah courts to first determine 
whether Utah law applies to a given dispute and, if 
so, bar dismissal on forum non conveniens grounds 
without undertaking a forum non conveniens 
analysis, is inconsistent with the need to maintain 
flexibility in the forum non conveniens analysis. 
Accordingly the Supreme Court declines to adopt 
it.


Civil Procedure > Preliminary 
Considerations > Venue > Forum Non 
Conveniens


HN5[ ]  Venue, Forum Non Conveniens


An evaluation of a motion to dismiss on the 
grounds of forum non conveniens proceeds in 
several stages. At the first stage, courts must 
determine whether the plaintiff's choice of forum is 
entitled to deference. Next, courts determine 
whether an adequate alternative forum exists. If an 
adequate alternative forum exists, courts then 
proceed to the final stage and balance factors of 
convenience to decide, based on weighing the 
relative hardships involved, whether the case 
should be adjudicated in the plaintiff's chosen 
forum or in the alternative forum suggested by the 
defendant.


Civil Procedure > Appeals > Standards of 
Review > Abuse of Discretion


Civil Procedure > Preliminary 
Considerations > Venue > Forum Non 
Conveniens


Civil Procedure > Appeals > Standards of 
Review > Reversible Errors


HN6[ ]  Standards of Review, Abuse of 
Discretion


The Supreme Court of Utah reviews a dismissal on 
forum non conveniens grounds for an abuse of 
discretion. The Supreme Court reverses only if (1) 
the district court relied on an erroneous conclusion 
of law or (2) there was no evidentiary basis for its 
ruling. While this standard is highly deferential, it 
requires the Supreme Court to reverse when a lower 
court fails to follow the governing legal standards.


Civil Procedure > Preliminary 
Considerations > Venue > Forum Non 
Conveniens


HN7[ ]  Venue, Forum Non Conveniens


As a general matter, a plaintiff's choice of forum is 
entitled to deference when the plaintiff has brought 
suit in its home jurisdiction. A foreign plaintiff who 
sues in the United States, however, is generally 
entitled to less deference.


Civil Procedure > Preliminary 
Considerations > Venue > Forum Non 
Conveniens


HN8[ ]  Venue, Forum Non Conveniens


The United States Court of Appeals for the Second 
Circuit gives greater deference to a plaintiff's forum 
choice to the extent that it was motivated by 
legitimate reasons. It concluded: the greater the 
plaintiff's or the lawsuit's bona fide connection to 
the forum of choice and the more it appears that 
considerations of convenience favor the conduct of 
the lawsuit in the United States, the more difficult it 
will be for the defendant to gain dismissal for 
forum non conveniens.


Civil Procedure > Preliminary 
Considerations > Venue > Forum Non 
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Conveniens


HN9[ ]  Venue, Forum Non Conveniens


The Supreme Court of Utah agrees with the United 
States Court of Appeals for the Second Circuit's 
reasoning with respect to determining whether to 
dismiss for forum non conveniens and accordingly 
analyzes whether a foreign plaintiff's choice of 
Utah as its forum for litigating its claims was 
motivated by legitimate reasons. The Second 
Circuit states that one such legitimate reason is the 
plaintiff's or the lawsuit's bona fide connection to 
the forum of choice.


Civil Procedure > Preliminary 
Considerations > Venue > Forum Non 
Conveniens


HN10[ ]  Venue, Forum Non Conveniens


A factor that necessarily affects a plaintiff's choice 
of forum is the need to sue in a place where the 
defendant is amenable to suit.


Civil Procedure > Preliminary 
Considerations > Venue > Forum Non 
Conveniens


HN11[ ]  Venue, Forum Non Conveniens


The appropriate level of deference for a plaintiff's 
choice of forum is merely the first step in the forum 
non conveniens analysis. Regardless of the level of 
deference due, courts must still analyze and weigh 
the convenience factors the Supreme Court of Utah 
set forth in case law.


Civil Procedure > Preliminary 
Considerations > Venue > Forum Non 
Conveniens


HN12[ ]  Venue, Forum Non Conveniens


The Supreme Court of Utah outlined five factors to 
guide a court's forum non conveniens analysis. 
These factors include (1) the location of the 
primary parties; (2) the location where the fact 
situation creating the controversy arose; (3) the 
ease of access to proof, including the availability 
and costs of obtaining witnesses; (4) the 
enforceability of any judgment that may be 
obtained; and (5) the burdens that may be imposed 
upon the court in question in litigating matters 
which may not be of local concern. These factors, 
however, are not exclusive. The Supreme Court 
stresses that the forum non conveniens analysis is a 
flexible one and should take account of all relevant 
considerations.


Civil Procedure > Preliminary 
Considerations > Venue > Forum Non 
Conveniens


HN13[ ]  Venue, Forum Non Conveniens


Even in prior case law the Supreme Court of Utah 
recognized that, in addition to the five factors 
outlined, courts must take into account the practical 
burden plaintiffs will face in filing a new action 
after dismissal for forum non conveniens. Although 
the Supreme Court did not explain exactly how 
consideration of the plaintiff's burden should factor 
into the overall analysis, it now clarifies that it 
should be considered as one of the relevant factors 
in the overall balance of convenience.


Civil Procedure > Preliminary 
Considerations > Venue > Forum Non 
Conveniens


HN14[ ]  Venue, Forum Non Conveniens


A plaintiff's financial hardships are one factor to be 
weighed in determining the balance of convenience 
for purposes of the forum non conveniens analysis.
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Civil Procedure > Preliminary 
Considerations > Venue > Forum Non 
Conveniens


HN15[ ]  Venue, Forum Non Conveniens


The Supreme Court of Utah clarifies that the 
location of documentary evidence is of little 
relevance to the overall forum non conveniens 
analysis. Given that in today's world litigants can 
easily transport electronic documents to virtually 
any forum of litigation, the location of documentary 
evidence will rarely, if ever, tip the scale of 
convenience in favor of a given jurisdiction.


Civil Procedure > Preliminary 
Considerations > Venue > Forum Non 
Conveniens


HN16[ ]  Venue, Forum Non Conveniens


The Supreme Court of Utah clarifies that the 
relevance of the fifth Summa factor, the burdens 
that may be imposed upon the court in question in 
litigating matters which may not be of local 
concern, hinges on the level of deference afforded 
the plaintiff's choice of forum. If a plaintiff chooses 
Utah for legally legitimate reasons, then the burden 
on the court in question carries little weight.


Civil Procedure > Preliminary 
Considerations > Venue > Forum Non 
Conveniens


HN17[ ]  Venue, Forum Non Conveniens


Thus, if a foreign plaintiff can offer legally 
legitimate reasons for selecting Utah as the forum 
of choice and has established personal jurisdiction 
over the defendant, that is sufficient to outweigh 
any burden the courts or citizens of Utah might face 
in litigating the matter.


Civil Procedure > Preliminary 
Considerations > Venue > Forum Non 
Conveniens


HN18[ ]  Venue, Forum Non Conveniens


Even if the forum selection clause's scope is broad 
enough to encompass a plaintiff's claims, before the 
district court can include the forum selection clause 
in its forum non conveniens analysis, it must first 
address the issue of whether that clause is 
enforceable.


Civil Procedure > Dismissal > Involuntary 
Dismissals > Appellate Review


HN19[ ]  Involuntary Dismissals, Appellate 
Review


Typically, on a motion to dismiss the Supreme 
Court of Utah assumes that the factual allegations 
in the complaint are true and it draws all reasonable 
inferences in the light most favorable to the 
plaintiff. The Supreme Court has also suggested 
that this standard may apply even where the motion 
to dismiss is brought for lack of jurisdiction.


Business & Corporate 
Compliance > ... > Contracts Law > Contract 
Conditions & Provisions > Forum Selection 
Clauses


HN20[ ]  Contract Conditions & Provisions, 
Forum Selection Clauses


The Supreme Court of Utah has accepted the 
general principle that forum selection clauses are 
enforceable and can limit a court's jurisdiction. The 
Supreme Court adopted § 80 of the Second 
Restatement of Conflict of Laws: The parties' 
agreement as to the place of the action will be given 
effect unless it is unfair or unreasonable. Under this 
principle, forum selection clauses that have been 
obtained through freely negotiated agreements and 
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are not unreasonable and unjust will be upheld as 
valid. The party opposing enforcement of the clause 
bears the burden of proving that enforcing the 
clause is unfair or unreasonable, or that (1) the 
choice-of-forum provision was obtained by fraud, 
duress, the abuse of economic power, or other 
unconscionable means; or (2) the courts of the 
chosen state would be closed to the suit or would 
not handle it effectively or fairly. Thus, the 
Supreme Court has adopted both the general 
principle that forum selection clauses are 
enforceable and that there are exceptions to that 
principle.


Business & Corporate 
Compliance > ... > Contracts Law > Contract 
Conditions & Provisions > Forum Selection 
Clauses


HN21[ ]  Contract Conditions & Provisions, 
Forum Selection Clauses


There is a difference under Utah law between 
enforcing a forum selection clause against plaintiffs 
and defendants. Generally, when filing in another 
state is required by the parties' agreement, plaintiffs 
are barred from bringing suit in a Utah court unless 
they can prove one of the listed exceptions. As 
against a defendant, a forum selection clause 
requiring that a case be filed in Utah creates a 
presumption that a Utah court has jurisdiction over 
a defendant as long as the defendant cannot prove 
one of the exceptions and there is a rational nexus 
between the forum selected and either the parties to 
the contract or the transactions that are the subject 
matter of the contract.


Business & Corporate 
Compliance > ... > Contracts Law > Contract 
Conditions & Provisions > Forum Selection 
Clauses


HN22[ ]  Contract Conditions & Provisions, 
Forum Selection Clauses


The Supreme Court of Utah sides with the minority 
approach on the issue of a forum selection clause 
that is contained within an allegedly fraudulent 
contract.


Business & Corporate 
Compliance > ... > Contracts Law > Contract 
Conditions & Provisions > Forum Selection 
Clauses


Contracts Law > Defenses > Fraud & 
Misrepresentation > General Overview


Civil Procedure > ... > Pleadings > Heightened 
Pleading Requirements > Fraud Claims


HN23[ ]  Contract Conditions & Provisions, 
Forum Selection Clauses


When plaintiffs bring lawsuits in violation of forum 
selection clauses, they must make a showing that 
there is an acceptable reason not to enforce the 
clause. Specifically, they must show that 
enforcement of the clause is unfair or unreasonable, 
or that (1) the choice-of-forum provision was 
obtained by fraud, duress, the abuse of economic 
power, or other unconscionable means; or (2) the 
courts of the chosen state would be closed to the 
suit or would not handle it effectively or fairly. 
Should a plaintiff attempt to argue that the clause is 
unenforceable due to fraud, the plaintiff must then 
satisfy Utah R. Civ. P. 9(b), which requires the 
circumstances constituting fraud to be stated with 
particularity in the complaint. Under this rule, a 
plaintiff is required to provide a sufficiently clear 
and specific description of the facts underlying the 
plaintiff's claim of fraud. And under the approach 
the Supreme Court of Utah adopts, a plaintiff is 
therefore required to plead with particularity the 
circumstances leading to the fraudulent inducement 
of the contract.


Business & Corporate 
Compliance > ... > Contracts Law > Contract 
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Conditions & Provisions > Forum Selection 
Clauses


HN24[ ]  Contract Conditions & Provisions, 
Forum Selection Clauses


Should a district court deem it necessary, it has the 
discretion to hold an evidentiary hearing on the 
allegations of fraud or overreaching before deciding 
whether to enforce a challenged forum selection 
clause. The Supreme Court of Utah recognizes that 
there will be cases where the entire case may hinge 
on the enforceability of the contract, and thus, if 
ordered, the parties may be forced to litigate much 
of their case before even exiting the pleading stage 
of litigation. But this may nevertheless be 
necessary, since the forum selection clause must be 
weighed in connection with the court's overall 
forum non conveniens analysis. Accordingly, the 
court must determine whether that clause is 
enforceable, which may require evidence to be 
gathered regarding the clause, particularly where 
there are allegations that the clause was improperly 
obtained.


Counsel: Jefferson W. Gross, Salt Lake City, for 
petitioner.
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Backed Securities, S.A.


Reid W. Lambert and Anthony M. Grover, Salt 
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Thomas DePetrillo, Charles Becker, and Robert 
Beuret.


Judges: CHIEF JUSTICE DURRANT authored 
the opinion of the Court, in which ASSOCIATE 
CHIEF JUSTICE NEHRING, JUSTICE 
DURHAM, JUSTICE PARRISH, and JUSTICE 
LEE joined.


Opinion by: DURRANT


Opinion


 [**73]  On Certiorari to the Utah Court of Appeals


CHIEF JUSTICE DURRANT, opinion of the Court:


INTRODUCTION


 [*P1]  Energy Claims Limited (ECL), a British 
Virgin Islands company, filed suit in Utah district 
court, asserting a now defunct Utah corporation's 
claims against that corporation's former directors, 
Catalyst Investment Group Limited (Catalyst), Mr. 
Timothy Roberts, and ARM Asset-Backed 
Securities, S.A. (ARM). All of the defendants 
reside, or have their principal place of business, 
outside of Utah. The district court dismissed ECL's 
claims against the [***2]  former directors, 
Catalyst, and Mr. Roberts on the basis of forum non 
conveniens. It also dismissed the claims against 
ARM for improper venue based on a forum 
selection clause. The court of appeals affirmed 
these dismissals.


 [*P2]  We granted certiorari to consider (1) 
whether we should adopt a threshold choice-of-law 
inquiry before undertaking a forum non conveniens 
analysis; (2) whether the court of appeals erred in 
affirming dismissal of ECL's claims against the 
directors, Catalyst, and Mr. Roberts for forum non 
conveniens; and (3) whether the court of appeals 
erred in affirming dismissal of ECL's claims against 
ARM for improper venue. As discussed below, we 
decline ECL's invitation to adopt the threshold 
choice-of-law test. But we nevertheless conclude 
that the court of appeals erred in affirming 
dismissal on the basis of forum non conveniens and 
on the basis of improper venue. Accordingly, we 
remand this case for further proceedings consistent 
with this opinion.


BACKGROUND1


1 HN1[ ] When reviewing a motion to dismiss, "we view the facts 
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 [*P3]  ECL is a British Virgin Islands company 
and has its principal place of business in Tortola, 
British Virgin Islands. It is the assignee of certain 
claims of Eneco, Inc. (Eneco), a now defunct Utah 
Corporation. Eneco incorporated under Utah law in 
1991 and eventually focused its research and 
development on thermal chip technology. A group 
of lenders, referred to by the parties as the "2005 
Noteholders," provided millions of dollars in initial 
loans, which were secured by patent rights that 
Eneco had previously obtained.


 [*P4]  In 2006, however, Eneco's board of 
directors (Eneco's Board), which then consisted of 
Mr. Harold Brown, Mr. Max Lewinsohn, Mr. 
Patrick Murrin, and Mr. Charles Becker, 
determined that Eneco would need an additional $5 
million to develop a commercially viable product. 
To this end, Eneco engaged the services of 
Catalyst, a United Kingdom (UK) company whose 
principal place of business is in London, England. 
The result of this engagement was an agreement 
(Catalyst Agreement) for Catalyst to provide 
general corporate financial advice and to assist 
Eneco in the issuance of $40 million in convertible 
corporate bonds. [***4]  Catalyst represented that it 
would raise a minimum of $5 million for Eneco by 
September  [**74]  30, 2006. The Catalyst 
Agreement contained a forum selection and choice-
of-law provision, which provided that the 
"[a]greement shall be governed by, and construed 
in accordance with the Laws of England, and the 
parties hereto submit to the exclusive jurisdiction of 
the Courts of England and Wales."


 [*P5]  Catalyst further proposed that the bonds 
being sold to raise funds for Eneco would also 
benefit ARM, a joint-stock company incorporated 
under the laws of the Grand Duchy of Luxembourg 
and based principally in Luxembourg. Catalyst, 
acting as ARM's agent, recommended that Eneco 


and construe the complaint in the light most favorable to the plaintiff 
and indulge all reasonable inferences in his favor." Prows v. Pinpoint 
Retail Sys., Inc., 868 P.2d 809, 810 (Utah 1993) (internal quotation 
marks omitted). [***3]  We accordingly recite the facts consistent 
with ECL's complaint.


issue an investment bond, the C3 Bond, that would 
in turn be made up of other bonds issued by Eneco 
and ARM. It further advised Eneco to form two 
subsidiaries: Eneco Assets, Ltd. (Eneco Assets) and 
Eneco Europe, PLC (Eneco Europe). Catalyst 
advised Eneco to sell the right to use Eneco's 
patents in the UK to Eneco Assets. Eneco Europe 
would purchase shares of Eneco Assets, and 
Catalyst would in turn sell shares of Eneco Europe 
to third-party investors. Catalyst represented that 
this approach would raise the $5 million Eneco 
needed to develop [***5]  its product.


 [*P6]  To facilitate this approach, Catalyst advised 
Eneco to convert the debt it owed to the 2005 
Noteholders into equity. Eneco informed Catalyst, 
ARM, and Mr. Timothy Roberts—a UK resident 
and an executive director for Catalyst as well as a 
director and agent for ARM—that the 2005 
Noteholders would be unlikely to go along with the 
conversion absent assurances of Catalyst's success 
in raising funds for Eneco. Mr. Roberts accordingly 
provided written assurances that Catalyst had raised 
the $5 million necessary for Eneco. ECL alleges 
that these assurances were false and that, in reliance 
on these false assurances, Eneco treated the 2005 
Noteholders' loans as having been converted to 
equity.


 [*P7]  In early 2007, Eneco's Board became 
concerned when Catalyst failed to deliver the funds 
as promised. Eneco hired legal counsel in the UK to 
investigate Catalyst and others for fraud and breach 
of the Catalyst Agreement. In response, Catalyst, 
ARM, and Mr. Roberts approached Mr. Becker, a 
resident of Texas, to seek his cooperation in 
reconstituting Eneco's Board in an effort to relieve 
Catalyst and ARM of Eneco's claims. Catalyst 
offered to pay Mr. Becker or his company $300,000 
toward development [***6]  of Eneco's technology 
to secure his cooperation. ECL alleges that 
Catalyst, ARM, Mr. Roberts, and Mr. Becker then 
recruited Mr. Christopher Baker, Mr. Robert 
Beuret, and Mr. Thomas DePetrillo, who were each 
investment bankers familiar to Catalyst, as 
acceptable additions to Eneco's Board. Mr. Baker 
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and Mr. Beuret are both residents of Massachusetts, 
and Mr. DePetrillo is a resident of Rhode Island. 
Mr. Becker did not disclose to Eneco's Board his 
agreement with Catalyst, ARM, and Mr. Roberts.


 [*P8]  Mr. Becker, Mr. Baker, Mr. DePetrillo, and 
Mr. Beuret (collectively, the Director Defendants) 
then secretly acquired proxies from Eneco's 
shareholders to successfully reconstitute Eneco's 
Board and gain a controlling vote.2 ECL alleges 
that, "once in control," the Director Defendants 
sought "to accommodate their own interests and the 
interests of Catalyst, ARM and [Mr.] Roberts at the 
expense of Eneco." Specifically, ECL alleges that 
the Director Defendants listed Eneco's shares 
publicly, enriched themselves with fees, and 
declined to conduct a special shareholders meeting 
as required by law—all pursuant to a conspiracy 
financed by Catalyst, ARM, and Mr. Roberts.


 [*P9]  By late 2007, Eneco was in default to the 
2005 Noteholders. Eneco had no means to cure the 
default, and its Board acknowledged that the 
previous conversion of the debt to equity was 
improper. Mr. Lewinsohn, acting through 
Maximillian & Co. (Maximillian), an English sole 
proprietorship, notified Eneco that the 2005 
Noteholders had appointed Maximillian as their 
collateral agent. Maximillian then made a number 
of proposals to resolve the default favorably to 
Eneco and to reconstitute Eneco's Board, all of 
which were rejected by the Defendant Directors. As 
a result, Mr. Lewinsohn and Mr. Murrin resigned as 
directors of Eneco.  [**75]  Further, Mr. 
Lewinsohn and Maximillian, on behalf of the 2005 
Noteholders, began procedures to foreclose on 
Eneco's patent rights.


 [*P10]  Also at this time, Eneco Europe went "into 
administration under the laws of the United 
Kingdom due to its insolvency." This was 
apparently detrimental to Catalyst's business 
reputation, so Catalyst sought to make Eneco 


2 With the addition of the Director [***7]  Defendants, Eneco's 
Board then consisted of Mr. Baker, Mr. Becker, Mr. Beuret, Mr. 
DePetrillo, Mr. Brown, Mr. Lewinsohn, and Mr. Murrin.


Europe solvent again. ECL alleges that Mr. Roberts 
and Catalyst accomplished this [***8]  effort by 
inducing the Director Defendants, without 
consideration, to forgive Eneco Europe's debt to 
Eneco.


 [*P11]  In early January 2008, the Director 
Defendants entered into an agreement with 
Catalyst, ARM, and Mr. Roberts (Subscription 
Agreement) in which ARM agreed to finance 
Eneco's expected bankruptcy by purchasing 
$225,000 worth of shares in Eneco in return for a 
release of any prior commitment for ARM to 
provide funding to Eneco. The Subscription 
Agreement "supercede[d] and revoke[d]" any prior 
commitments from Catalyst, ARM, and Mr. 
Roberts. The Subscription Agreement contained a 
forum selection clause providing that "[a]ny 
dispute, controversy or claim arising out of or 
related to the agreement shall be brought 
exclusively before the courts of England [and] 
Wales." It also contained a choice-of-law provision, 
which stated that the "agreement shall be governed 
by, and construed and enforced in accordance with 
the laws of England [and] Wales." ECL alleges that 
the Director Defendants "essentially caused Eneco 
to release million dollar claims against the 
Defendants for fraud and breach of contract in 
exchange for $225,000."


 [*P12]  Eneco subsequently filed for Chapter 11 
bankruptcy in the United States Bankruptcy 
Court [***9]  of the District of Utah. In June 2008, 
Eneco's court-appointed trustee converted the case 
to a Chapter 7 bankruptcy and liquidated Eneco's 
assets. And in November 2008, the trustee assigned 
Eneco's causes of action to ECL in exchange for 
$750,000.


 [*P13]  ECL then filed three claims in the Third 
Judicial District Court of Utah on January 9, 2009, 
including (1) a claim for breach of fiduciary duty 
against the Director Defendants; (2) a claim for 
civil conspiracy against the Director Defendants, 
Catalyst, ARM, and Mr. Roberts; and (3) a claim 
for aiding and abetting breaches of fiduciary duty 
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against Catalyst, ARM, and Mr. Roberts. All of the 
parties named in the complaint reside, or have their 
principal place of business, outside of Utah.


 [*P14]  Catalyst and Mr. Roberts filed separate 
motions to dismiss ECL's complaint based on 
forum non conveniens. ARM also moved to dismiss 
for lack of personal jurisdiction and improper 
venue based on the Subscription Agreement's 
forum selection clause.3 The Director Defendants 
later joined in Catalyst's and Mr. Roberts's motion 
to dismiss on forum non conveniens grounds and 
consented to the jurisdiction of English courts.


 [*P15]  The district court granted the motions. It 
dismissed ECL's claims against Catalyst, Mr. 
Roberts, and the Director Defendants for forum non 
conveniens. In so doing, it analyzed and balanced 
five factors to conclude that England is a more 
appropriate forum for this dispute: (1) the location 
of the parties; (2) the primary location of the fact 
situation creating the controversy; (3) the location 
of evidence and witnesses; (4) the enforceability of 
any judgment; and (5) the burden on the court of 
litigating matters that may be of limited local 
concern.


 [*P16]  The court also dismissed the claims 
against ARM for improper venue, concluding that 
the forum selection clause in the Subscription 
Agreement is sufficiently broad to encompass 
ECL's tort claims. The court of appeals affirmed as 
to both motions to dismiss.4 We granted certiorari 
and have jurisdiction pursuant to section 78A-3-
102(3)(a) of the Utah Code.


STANDARD OF REVIEW


 [*P17]  HN2[ ] "On certiorari we review the 
decision of the court of appeals, not the decision of 


3 The district court did not reach ARM's lack [***10]  of personal 
jurisdiction claim, and it is not before us on appeal.


4 Energy Claims Ltd. v. Catalyst Inv. Grp. Ltd., 2012 UT App 32, ¶ 
55, 275 P.3d 257.


 [**76]  the trial court. In doing so, we review for 
correctness, giving the court of appeals' conclusions 
of law no deference."5 Additionally, we "apply the 
same standard [***11]  of review used by the court 
of appeals."6


ANALYSIS


 [*P18]  We first consider ECL's proposal that we 
adopt a choice-of-law inquiry as a threshold to our 
forum non conveniens analysis. Next, we consider 
whether the court of appeals erred in affirming 
dismissal as to the Director Defendants, Catalyst, 
and Mr. Roberts for forum non conveniens. Finally, 
we consider whether the court of appeals correctly 
upheld the dismissal of ARM based on the forum 
selection clause in the Subscription Agreement.


I. WE REJECT ECL'S PROPOSED THRESHOLD 
CHOICE-OF-LAW INQUIRY BECAUSE IT IS 
INCONSISTENT WITH THE NEED TO RETAIN 
FLEXIBILITY IN OUR FORUM NON 
CONVENIENS ANALYSIS


 [*P19]  ECL invites us to adopt a threshold choice-
of-law inquiry that would require Utah courts to 
first determine whether Utah law applies to a given 
dispute and, if so, bar dismissal on forum non 
conveniens grounds without undertaking a forum 
non conveniens analysis. ECL's proposed test 
comes from the Tenth Circuit. In Gschwind v. 
Cessna Aircraft Co., the Tenth Circuit stated that 
"[t]here are two threshold questions in the forum 
non conveniens determination: first, whether there 
is an adequate alternative forum . . . and 
second, [***12]  whether foreign law applies. If the 
answer to either of these questions is no, the forum 
non conveniens doctrine is inapplicable."7 The first 
prong of the threshold test is uncontroversial. All 


5 Grand Cnty. v. Rogers, 2002 UT 25, ¶ 6, 44 P.3d 734 (internal 
quotation marks omitted).


6 Coulter & Smith, Ltd. v. Russell, 966 P.2d 852, 855 (Utah 1998).


7 161 F.3d 602, 605-06 (10th Cir. 1998) (citations omitted).
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courts consider the availability of an adequate 
alternative forum at the outset of a forum non 
conveniens analysis.8


 [*P20]  The Tenth Circuit goes a step further, 
however, by requiring a second threshold 
determination that foreign law applies to the 
dispute. It is apparently the only federal circuit 
court to require this threshold determination in 
cases not governed by federal statutes.9 And even 
when a federal statute does govern the dispute, not 
all circuits require the threshold determination.10 
We decline to follow the Tenth Circuit and instead 
conclude that ECL's proposed test is inconsistent 
with the need to retain flexibility in the forum non 
conveniens analysis.


 [*P21]  Our decision on this point is supported by 
the United States Supreme Court's analysis in Piper 
Aircraft Company v. Reyno.11 In  [**77]  Piper, the 


8 Piper Aircraft Co. v. Reyno, 454 U.S. 235, 254 n.22, 102 S. Ct. 252, 
70 L. Ed. 2d 419 (1981) ("At the outset of any forum non conveniens 
inquiry, the court must determine whether there exists an alternative 
forum."); see also Kish v. Wright, 562 P.2d 625, 627-28 (Utah 1977) 
(stating "that the pre-requisite required [for forum non conveniens] is 
that another alternate, available forum is still open to the plaintiff").


9 See Lonny Sheinkopf Hoffman & Keith A. [***13]  Rowley, 
Forum Non Conveniens in Federal Statutory Cases, 49 Emory L.J. 
1137, 1182 (2000) (analyzing federal approaches to forum non 
conveniens in disputes governed by federal statute and recognizing 
that the Tenth Circuit has gone a step beyond other courts by 
"requiring a finding that foreign law governs as a prerequisite to 
conducting [a forum non conveniens analysis]—even in non-federal 
statutory cases" (footnote omitted)).


10 See, e.g., Allstate Life Ins. Co. v. Linter Grp. Ltd., 994 F.2d 996, 
1002 (2d Cir. 1993) (citation omitted) ("While . . . United States 
courts have an interest in enforcing United States securities laws, this 
alone does not prohibit them from dismissing a securities action on 
the ground of forum non conveniens.").


11 454 U.S. at 238. While federal authority [***14]  of course does 
not control our decision in this case, we consider it highly persuasive 
given our sparse case law on the doctrine of forum non conveniens. 
Since we first applied the doctrine in Mooney v. Denver & R.G.W.R. 
Co., 118 Utah 307, 221 P.2d 628 (Utah 1950), we have only 
revisited the issue twice. See Summa Corp. v. Lancer Indus., Inc., 
559 P.2d 544 (Utah 1977); Kish, 562 P.2d 625. In both instances, we 
cited heavily to federal authority. See, e.g., Summa, 559 P.2d at 546 
(citing the United States Supreme Court's decision in Gulf Oil v. 


Supreme Court held that HN3[ ] "the possibility 
of an unfavorable change in law should not, by 
itself, bar dismissal" on forum non conveniens 
grounds.12 The case involved a wrongful-death 
action stemming from a plane crash in Scotland.13 
The plane and its propellers were manufactured in 
the United States, and the plaintiff filed suit in 
California because United States tort law was more 
favorable than Scotland's.14


 [*P22]  After the case was transferred to 
Pennsylvania, the defendants moved to dismiss for 
forum non conveniens, and the district court 
concluded that Scotland provided a more 
appropriate forum for the dispute.15 The Third 
Circuit reversed. It determined that dismissal for 
forum non conveniens was inappropriate if it 
worked a change in the applicable law unfavorable 
to the plaintiff.16 The Supreme Court disagreed and 
concluded that "[t]he possibility of a change in 
substantive law should ordinarily not be given 
conclusive or even substantial weight in the forum 
non conveniens inquiry."17


 [*P23]  ECL correctly points out that Piper 
addressed the issue of a change in law incident to a 
change in forum—not whether dismissal is 
appropriate when the plaintiff [***15]  files in a 
forum whose law applies. But Piper applies 
persuasively to both situations. First, Piper 
recognized that "[i]f substantial weight were given 
to the possibility of an unfavorable change in law, . 
. . dismissal might be barred even where trial in the 


Gilbert, 330 U.S. 501, 67 S. Ct. 839, 91 L. Ed. 1055 (1947), for the 
appropriate factors to consider when conducting a forum non 
conveniens analysis).


12 Piper, 454 U.S. at 238.


13 Id. at 238-40.


14 Id. at 240.


15 Id. at 241.


16 Id. at 246.


17 Id. at 247.
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chosen forum was plainly inconvenient."18 The 
same is true for ECL's proposed test. Dismissal 
would be barred whenever Utah law applies to the 
dispute, regardless of whether litigation in the 
chosen forum was plainly inconvenient.


 [*P24]  Second, Piper emphasized the need to 
"retain flexibility" in the forum non conveniens 
analysis and to avoid rigid rules: "[i]f central 
emphasis were placed on any one factor, the forum 
non conveniens doctrine would lose much of the 
very flexibility that makes it so valuable."19 This 
point is also true for ECL's proposed test. If Utah 
law applies to a dispute, then ECL's threshold test 
would prevent us from considering any other factor 
that might weigh strongly in favor of litigating the 
dispute in another jurisdiction. This is the very 
rigidity that Piper rejected.


 [*P25]  Finally, Piper recognized that "if 
conclusive or substantial weight were given to the 
possibility of a change in law, the forum non 
conveniens doctrine [***16]  would become 
virtually useless" because plaintiffs ordinarily 
"select that forum whose choice-of-law rules are 
most advantageous."20 Likewise, our forum non 
conveniens analysis will lose much of its 
application under ECL's proposed test because 
many disputes—like the instant case—are governed 
by choice-of-law provisions. If one such provision 
favored Utah law, we would be unable to dismiss 
under ECL's threshold test regardless of how 
inconvenient litigation in Utah might be. For all 
these reasons, HN4[ ] we conclude that ECL's 
proposed threshold test is inconsistent with the 
need to maintain flexibility in the forum non 
conveniens analysis and accordingly decline to 
adopt it.


II. THE COURT OF APPEALS FAILED TO 
GIVE ADEQUATE DEFERENCE TO ECL'S 


18 Id. at 249.


19 Id. at 249-50.


20 Id. at 250.


CHOICE OF FORUM AND FAILED TO 
BALANCE ECL'S POTENTIAL BURDEN OF 
HAVING TO LITIGATE IN ENGLAND


 [*P26]  HN5[ ] "An evaluation of a motion to 
dismiss on the grounds of forum non conveniens 
proceeds in several stages."21 At the first stage, 
courts must determine whether the plaintiff's choice 
of forum is entitled to  [**78]  deference.22 Next, 
courts "determine whether an adequate alternative 
forum exists."23 If an adequate alternative forum 
exists, courts then proceed to the final 
stage [***17]  "and balance factors of 
[convenience] to decide, based on weighing the 
relative hardships involved, whether the case 
should be adjudicated in the plaintiff's chosen 
forum or in the alternative forum suggested by the 
defendant."24


 [*P27]  HN6[ ] We review a dismissal on forum 
non conveniens grounds for an abuse of 
discretion.25 We reverse only if (1) "the district 
court relied on an erroneous conclusion of law" or 
(2) "there was no evidentiary basis for [its] 
ruling."26 While this standard is highly deferential, 
it requires us to reverse when a lower court fails to 
"follow the governing legal standards."27


 [*P28]  ECL argues that reversal is appropriate in 
this case because the court of appeals failed to 
follow the governing legal standard in affirming the 
district court's dismissal for forum non conveniens. 


21 Pollux Holding Ltd. v. Chase Manhattan Bank, 329 F.3d 64, 70 
(2d Cir. 2003).


22 Id.


23 Id.


24 Id.


25 Kish v. Wright, 562 P.2d 625, 628 (Utah 1977).


26 Kilpatrick v. Bullough Abatement, Inc., 2008 UT 82, ¶ 23, 199 
P.3d 957 (internal quotation marks omitted).


27 Iragorri v. United Techs. Corp., 274 F.3d 65, 72 (2d Cir. 2001) 
(en banc).
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It argues that the court of appeals (1) gave too little 
deference to its choice of forum and (2) failed to 
consider its potential burden of having to litigate in 
England.28 We discuss these points in turn and 
conclude that the court of appeals erred both in 
assigning less deference to ECL's choice of forum 
than it would were ECL a Utah corporation and 
in [***18]  failing to properly consider and balance 
its potential burden of having to litigate in England. 
Having clarified the applicable legal standard, we 
leave the final decision as to the appropriate 
outcome of the forum non conveniens analysis to 
the district court on remand. But to assist the court 
in this respect, we offer some instruction on the 
convenience factors we articulated in Summa 
Corporation v. Lancer Industries, Inc.29


A. Because This Case Has a Bona Fide Connection 
to Utah, the Court of Appeals Erred in Assigning 
Less Deference to ECL's Choice of Forum


 [*P29]  The court of appeals concluded that 
"courts typically afford significantly less deference 
to the choice of forum by a foreign plaintiff" than 
to a resident plaintiff because that choice "is not 
obviously convenient."30 But ECL contends that, 
because it is asserting the claims of a Utah 
corporation in Utah, the court of appeals erred in 
affording less deference to its choice of forum. We 


28 ECL presents three additional arguments in support of its claim 
that the court of appeals erred in affirming dismissal on the basis of 
forum non conveniens. First, it argues that the evidence of 
inconvenience to the Director Defendants, Catalyst, and Mr. Roberts 
was inadequate and that, more specifically, the court of appeals erred 
by looking to ECL's complaint for evidence of inconvenience. 
Second, it contends that the court of appeals' decision conflicts with 
the Open Courts provision in the Utah Constitution. And finally, it 
claims that, even if dismissal was appropriate as to Catalyst and Mr. 
Roberts, the court of appeals erred in not requiring the district court 
to allow ECL to proceed against the Director Defendants in Utah. 
Because we base our decision on [***19]  the legal errors discussed 
above, we decline to reach these arguments.


29 559 P.2d 544 (Utah 1977).


30 Energy Claims Ltd. v. Catalyst Inv. Grp. Ltd., 2012 UT App 32, ¶ 
29, 275 P.3d 257.


agree.


 [*P30]  HN7[ ] As a general matter, a plaintiff's 
choice of forum is entitled to deference when the 
plaintiff has brought suit in its home jurisdiction.31 
A foreign plaintiff who sues in the United States, 
however, is generally entitled to less deference.32 
But these general rules do not address the unique 
issue presented in this case: a foreign plaintiff 
asserting the claims of a Utah corporation in that 
corporation's home jurisdiction.


 [*P31]  [**79]   For guidance on this issue, we 
turn to the Second Circuit's decision in Iragorri v. 
United Technologies Corp. There, the court 
addressed the level of deference [***20]  required 
for a United States plaintiff's choice of forum in a 
United States district other than that of the 
plaintiff's home district.33 The court explained that 
the general rules of deference discussed above are 
based on the idea that "a plaintiff's choice of her 
home forum . . . is presumed to be convenient."34 
The same is not true for a foreign plaintiff, whose 
choice of a United States forum is more likely 
related to reasons that have nothing to do with 
convenience, such as forum shopping for higher 
damages awards.35 But the court rejected the idea 
that "deference is given to the plaintiff's choice of 
forum only when the plaintiff sues in the plaintiff's 
home district" and warned against using citizenship 
as a "proxy" for convenience.36


 [*P32]  It determined instead that the general rules 
of deference outlined above stand for a broader 


31 Piper Aircraft Co. v. Reyno, 454 U.S. 235, 255-56, & 256 n.23, 
102 S. Ct. 252, 70 L. Ed. 2d 419 (1981); Koster v. (Am.) 
Lumbermens Mut. Cas. Co., 330 U.S. 518, 524, 67 S. Ct. 828, 91 L. 
Ed. 1067 (1947).


32 Piper, 454 U.S. at 255-56.


33 274 F.3d at 71.


34 Id.


35 Id.


36 Id. at 72, 74.
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principle "that HN8[ ] we give greater deference 
to a plaintiff's forum choice to the extent that it was 
motivated by legitimate reasons."37 It concluded:


the greater the plaintiff's or the lawsuit's bona 
fide connection . . . to the forum of choice and 
the more it appears that considerations of 
convenience favor the conduct of the lawsuit in 
the United States, the [***21]  more difficult it 
will be for the defendant to gain dismissal for 
forum non conveniens.38


 [*P33]  HN9[ ] We agree with the Second 
Circuit's reasoning and accordingly analyze 
whether ECL's choice of Utah as its forum for 
litigating its claims was motivated by legitimate 
reasons. Iragorri tells us that one such legitimate 
reason is the "plaintiff's or the lawsuit's bona fide 
connection . . . to the forum of choice."39 Here, 
ECL, as a British Virgin Islands company, did not 
have the option of bringing suit in its home 
jurisdiction of Tortola because that jurisdiction had 
no connection to the facts of this case. After Eneco 
went into bankruptcy and ECL purchased its 
claims, ECL was forced to choose between Utah 
and England as the jurisdictions with the strongest 
factual connections to Eneco's claims. It was 
entirely reasonable and legitimate for ECL to select 
Utah as its forum of choice. Utah was, after all, 
Eneco's home jurisdiction and presumably the 
jurisdiction Eneco itself would have chosen if it 
were suing on its own behalf. We accordingly 
conclude that ECL's choice of Utah is entitled to 
deference given ECL's lawsuit's bona fide 
connection to Utah.


 [*P34]  HN10[ ] Another factor that 
"necessarily [***22]  affects a plaintiff's choice of 
forum is the need to sue in a place where the 
defendant is amenable to suit."40 In selecting its 


37 Id. at 73.


38 Id. at 72 (footnotes omitted).


39 Id.


forum, ECL was faced with the task of securing 
personal jurisdiction over both the Catalyst 
Defendants and the Director Defendants, whose 
residences and principal places of business are 
scattered among London, Luxembourg, 
Massachusetts, Rhode Island, and Texas. At the 
outset of litigation, Utah appeared to be the only 
jurisdiction in which ECL could properly sue all the 
defendants.41 Therefore, ECL's choice of Utah is 
also legitimate and entitled to deference on the 
ground that it appeared necessary to sue here to 
obtain jurisdiction over both the Catalyst and 
Director Defendants. We accordingly conclude that 
the court of appeals failed to give adequate 
deference to ECL's selection of Utah as its forum of 
choice.


B. The Court of Appeals Failed to Properly 
Consider and Balance ECL's Potential Burden of 
Having to Litigate in England


 [*P35]  HN11[ ] The appropriate level of 
deference for a plaintiff's choice of forum is 
 [**80]  merely the first step in the forum non 
conveniens analysis. [***23]  Regardless of the 
level of deference due, courts must still analyze and 
weigh the convenience factors we set forth in 
Summa.42 ECL challenges the court of appeals' 
analysis of the Summa factors on the ground that it 
failed to properly analyze and consider ECL's 
potential burden of having to reinstate its suit in 
England. Again, we agree.


 [*P36]  HN12[ ] In Summa, we outlined five 
factors to guide a court's forum non conveniens 


40 Id.


41 The defendants later consented to jurisdiction in England for 
purposes of their motions to dismiss.


42 See id. at 73 ("The deference given to a plaintiff's choice of forum 
does not dispose of a forum non conveniens motion. It is only the 
first level of inquiry. Even after determining whether the plaintiff's 
choice is entitled to more or less deference, a district court must still 
conduct the analysis [of the convenience factors].").
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analysis.43 These factors include (1) "the location of 
the primary parties"; (2) the location "where the 
fact situation creating the controversy arose"; (3) 
"the ease of access to proof, including the 
availability and costs of obtaining witnesses"; (4) 
"the enforceability of any judgment that may be 
obtained"; and (5) "the burdens that may be 
imposed upon the court in question in litigating 
matters which may not be of local concern."44 
These factors, however, are [***24]  not 
exclusive.45 We stress again that the forum non 
conveniens analysis is a flexible one and should 
take account of all relevant considerations.46


 [*P37]  HN13[ ] Even in Summa we recognized 
that, in addition to the five factors outlined above, 
courts must take into account the practical burden 
plaintiffs will face in filing a new action after 
dismissal for forum non conveniens.47 Although we 
did not explain exactly how consideration of the 
plaintiff's burden should factor into the overall 
analysis, we now clarify that it should be 
considered as one of the relevant factors in the 
overall balance of convenience. In Summa, for 
example, we balanced the defendant's alleged 
inconvenience of having to litigate in Utah—"the 
logistics of arranging for testimony, and/or 
depositions of witnesses from Florida and 
California"—against the plaintiff's burden of "again 
going through [the] total process in another state" 
of "engaging counsel [and] initiating and getting 
the action under way."48 This is consistent with the 


43 559 P.2d at 546.


44 Id.


45 See id. (stating that the five factors are merely "among the factors 
proper to be considered").


46 Piper, 454 U.S. at 249-50.


47 Summa, 559 P.2d at 547; see also Pollux, 329 F.3d at 75 (stating 
that courts must "weigh defendant's hardships if jurisdiction is 
retained in the forum of plaintiff's choice against plaintiff's hardships 
if the motion to dismiss is granted and plaintiff is forced to begin suit 
anew in a different forum").


48 Summa, 559 P.2d at 547.


approach taken by the majority of federal courts 
that HN14[ ] "a plaintiff's financial hardships . . . 
[are] [***25]  one factor to be weighed in 
determining the balance of convenience."49 
Accordingly, the court of appeals should have 
analyzed whether the district court properly 
considered and balanced ECL's potential burden of 
having to litigate in England.


 [*P38]  ECL alleges that, if forced to litigate in 
England, it would (1) be deprived of its choice of 
counsel and ability to pursue its claims on a 
contingent fee basis; (2) lose its claim under Utah 
law for punitive damages; and (3) need to post a 
bond sufficient to cover the defendants' attorney 
fees. Although the district court properly 
recognized that it should weigh the Summa factors 
against considerations favoring ECL in its forum 
non conveniens analysis, it never specifically 
analyzed or balanced ECL's alleged 
hardships. [***26]  And the court of appeals 
discussed ECL's burden exclusively in terms of 
whether "England is an inadequate alternative 
forum" or whether "ECL [could] obtain an 
enforceable judgment in the English courts."50 But, 
as discussed above, the adequacy of England as an 
alternative forum is a separate inquiry distinct from 
the question of ECL's potential burden, which 
should be  [**81]  considered as a single factor in 
the overall convenience analysis.51 The court of 
appeals accordingly erred in failing to properly 
consider and balance ECL's alleged burden.


C. Instructions for Remand


 [*P39]  While we leave it to the district court on 


49 See Murray v. British Broad. Corp., 81 F.3d 287, 292 (2d Cir. 
1996) (discussing federal authority and concluding that a majority of 
courts treat the plaintiff's financial hardship as one factor to be 
weighed in the balance of convenience).


50 Energy Claims, 2012 UT App 32, ¶ 43, 275 P.3d 257.


51 Murray, 81 F.3d at 292 (stating that plaintiff's financial hardship 
should be weighed as a single factor "after the court determines that 
an alternative forum is available").
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remand to reexamine the defendants' motion to 
dismiss for forum non conveniens in light of the 
clarifications we make above, we take the 
opportunity to make two points concerning the 
convenience factors we articulated in Summa. First, 
in analyzing the third Summa factor—"the ease of 
access to proof"52—both the district court and the 
court of appeals commented on the location of 
documentary evidence.53 HN15[ ] We clarify that 
the location of documentary [***27]  evidence is of 
little relevance to the overall forum non conveniens 
analysis. Given that in today's world litigants can 
easily transport electronic documents to virtually 
any forum of litigation, the location of documentary 
evidence will rarely, if ever, tip the scale of 
convenience in favor of a given jurisdiction.


 [*P40]  Next, both the district court and the court 
of appeals analyzed the fifth Summa factor—"the 
burdens that may be imposed upon the court in 
question in litigating matters which may not be of 
local concern"54—and concluded that "the court 
and the citizens of Utah would be taking on . . . 
what amounts to an enormous burden of time, 
expense and resources to maintain this litigation" in 
light of the "minimal local interest" involved.55 
HN16[ ] We clarify now that the relevance of this 
factor hinges on the level of deference afforded the 
plaintiff's choice of forum. If a plaintiff chooses 
Utah for legally legitimate reasons, as we have 
concluded ECL has done here, then the burden on 
the court in question carries little weight.


 [*P41]  HN17[ ] Thus, if the plaintiff can offer 
legally legitimate reasons for selecting Utah as the 
forum of choice [***28]  and has established 
personal jurisdiction over the defendant, that is 
sufficient to outweigh any burden the courts or 


52 Summa, 559 P.2d at 546.


53 Energy Claims, 2012 UT App 32, ¶ 34, 275 P.3d 257.


54 Summa, 559 P.2d at 546.


55 Energy Claims, 2012 UT App 32, ¶ 44, 275 P.3d 257 (alteration in 
original) (internal quotation marks omitted).


citizens of Utah might face in litigating the matter. 
With these clarifications, we remand to the district 
court for further analysis of the defendants' motion 
to dismiss for forum non conveniens.


III. IF THE DISTRICT COURT DETERMINES 
THAT THE FORUM SELECTION CLAUSE IS 
ENFORCEABLE, IT SHOULD INCLUDE THE 
CLAUSE AS AN ADDITIONAL FACTOR IN ITS 
FORUM NON CONVENIENS ANALYSIS


 [*P42]  In addition to the factors discussed above, 
there is another wrinkle in this case, as one of the 
defendants, ARM, relies upon a forum selection 
clause in its opposition to ECL's choice of forum. 
We will now consider what role this clause should 
play in the district court's forum non conveniens 
analysis.


 [*P43]  The court of appeals concluded that the 
plain language of the forum selection clause in the 
Subscription Agreement encompassed ECL's tort 
claims against ARM.56 It also concluded that the 
district court did not exceed its discretion in 
enforcing the forum selection clause and sending 
ECL's claims against ARM to England.57 The court 
of appeals' decision on this point was influenced 
heavily by its forum non conveniens [***29]  
ruling that would have sent ECL's claims against 
the Director Defendants, Catalyst, and ARM to 
England as well. The court stated that "[a] refusal 
to enforce the forum selection clause in the 
Subscription Agreement would have resulted in 
multiple litigations in separate [**82]  
jurisdictions."58 That is, ECL would have had to 
proceed against ARM in Utah and against all the 
other defendants in England. According to the court 
of appeals, that result was unacceptable because it 
would "increase[] the cost of litigation" and 
"contravene[] the objective of modern procedure, 


56 Energy Claims Ltd. v. Catalyst Inv. Grp. Ltd., 2012 UT App 32, ¶ 
51, 275 P.3d 257.


57 Id. ¶ 53.


58 Id.
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which is to litigate all claims in one action if . . . 
possible."59


 [*P44]  Our decision above to remand the forum 
non conveniens issue to the district court for a 
reevaluation of the convenience factors, however, 
renders the court of appeals' concerns hypothetical 
at this point. Depending on the outcome of the 
district court's forum non conveniens analysis—
which, as explained below, should also include 
consideration of the forum selection clause in 
ARM's contract—ECL's claims against the Director 
Defendants, Catalyst, and Mr. Roberts could either 
remain in Utah or be sent to England. But [***30]  
the court of appeals' concerns are nevertheless well 
founded. Our decision as to the scope of the forum 
selection clause—one way or the other—could 
force ECL to litigate in both Utah and England, just 
as the court of appeals feared. Nevertheless, despite 
the fact that modern rules of procedure look 
unfavorably upon bifurcating trials between two 
jurisdictions—particularly where those trials are 
based upon the same set of operative facts—we 
conclude that the district court should have the 
discretion to reach such a result based on the 
outcome of its forum non conveniens analysis. We 
also conclude that, if enforceable, ARM's forum 
selection clause should be weighed in the district 
court's forum non conveniens analysis. 
Accordingly, we conclude as follows regarding 
ARM's forum selection clause.


A. The Court of Appeals Did Not Err in Its 
Conclusion that the Forum Selection Clause 
Includes the Tort Claims


 [*P45]  The clause at issue here governs "any 
dispute, controversy or claim" that is "related to" 
the parties' contract.60 Both the district court and 
the court of appeals determined that this broad 
language, particularly the use of the term "any," 


59 Id. (internal quotation marks omitted).


60 Energy Claims, 2012 UT App 32, ¶ 51, 275 P.3d 257 (internal 
quotation marks omitted).


does not support a distinction between contract 
claims and tort claims. We agree. As the 
court [***31]  of appeals observed, "ECL's cause of 
action for breach of fiduciary duty is based on 
terms embodied in the [contract.]"61 Accordingly, 
ECL's claims clearly "relate to" the contract and fall 
within the broad category of "any dispute, 
controversy or claim." Thus, we agree with the 
court of appeals' conclusion that the forum 
selection clause is sufficiently broad to cover the 
tort claims.


B. Prior to Including the Forum Selection Clause in 
Its Forum Non Conveniens Analysis, the District 
Court Must Determine Whether It Is Enforceable


 [*P46]  Nevertheless, HN18[ ] even if the forum 
selection clause's scope is broad enough to 
encompass ECL's claims, before the district court 
can include the forum selection clause in its forum 
non conveniens analysis, it must first address the 
issue of whether that clause is enforceable. ECL 
argues that the contract itself, including the forum 
selection clause, is unenforceable because it was 
the product of a civil conspiracy. HN19[ ] 
Typically, on a motion to dismiss "we assume that 
the factual allegations in the complaint are true and 
we draw all reasonable inferences in the light most 
favorable to the plaintiff."62 We have also 
suggested that this standard may apply even where 
the motion to dismiss is brought for lack of 
jurisdiction.63 Under this standard, it  [**83]  could 


61 Id. ¶ 50.


62 Berneau v. Martino, 2009 UT 87, ¶ 3, 223 P.3d 1128 (internal 
quotation marks omitted).


63 In the case of In re Uintah Basin, we reviewed a district court's 
dismissal for lack of subject matter jurisdiction and noted that the 
factual allegations taken from the petitioner's complaint "must be 
deemed true" and that "this court must consider all reasonable 
inferences to be drawn therefrom in a light most favorable to 
[petitioner]." 2006 UT 19, ¶ 14 n.7, 133 P.3d 410. Nevertheless, in 
that case we also looked to other factual allegations outside the 
complaint, as "set forth by the United States in its answer and 
counterclaim [***33]  filed in the federal court and attached as an 
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be argued that [***32]  ECL's allegation of civil 
conspiracy would be sufficient to render the forum 
selection clause unenforceable. This issue — 
whether an allegation of civil conspiracy, standing 
alone, is sufficient to render a forum selection 
clause unenforceable — is a question of first 
impression for our court. For the reasons stated 
below, we conclude that the district court should 
analyze the forum selection clause based upon the 
standard articulated below, holding an evidentiary 
hearing, if necessary. Then, depending on the 
outcome of its analysis, the district court should 
include an assessment of the forum selection clause 
as a factor in its forum non conveniens analysis.


1. We Adopt the Minority Position Regarding the 
Issue of How a District Court Should Treat 
Allegations of Fraud in the Face of a Contract 
Containing a Forum Selection Clause


 [*P47]  HN20[ ] We have accepted the general 
principle that forum selection clauses are 
enforceable and can limit a court's jurisdiction. This 
principle was adopted in Prows v. Pinpoint Retail 
Systems, Inc., where we adopted section 80 of the 
Second Restatement of Conflict of Laws: "The 
parties' agreement as to the place of the action will 
be given effect unless it is unfair or 
unreasonable."64 Under this principle, forum 
selection clauses that "have been obtained through 
freely negotiated agreements and are not 
unreasonable and unjust" will be upheld as valid.65 
The party opposing enforcement of the clause 
"bears the burden of proving that enforcing the 
clause is unfair or unreasonable," or "that (1) the 
choice-of-forum provision was 'obtained by fraud, 


addendum to its brief." Id. Furthermore, Uintah Basin did not 
involve a forum selection clause. Thus, to the extent that footnote 7 
of Uintah Basin is inconsistent with the standard we articulate today, 
we repudiate it.


64 868 P.2d 809, 812 (Utah 1993) (quoting Restatement (Second) of 
Conflict of Laws § 80 (Supp. 1988)).


65 Phone Directories Co. v. Henderson, 2000 UT 64, ¶ 15 n.9, 8 P.3d 
256 (quoting Burger King Corp. v. Rudzewicz, 471 U.S. 462, 473 
n.14, 105 S. Ct. 2174, 85 L. Ed. 2d 528 (1985)) (internal quotations 
marks omitted).


duress, the abuse of economic power, or other 
unconscionable means'; or (2) the courts of 
the [***34]  chosen state 'would be closed to the 
suit or would not handle it effectively or fairly.'"66 
Thus, we have adopted both the general principle 
that forum selection clauses are enforceable and 
that there are exceptions to that principle.67


 [*P48]  We have not directly addressed, however, 
what a plaintiff must allege or prove to prevent 
enforcement of a forum selection clause where it is 
claimed that the clause was "obtained [***35]  by 
fraud, duress, the abuse of economic power, or 
other unconscionable means."68 Accordingly, we 
will look to our sister states for guidance regarding 
this issue.69


 [*P49]  Other jurisdictions have adopted two ways 
of dealing with the issue of a forum selection clause 
that is contained within an allegedly fraudulent 
contract.70 The first,  [**84]  and the majority 


66 Prows, 868 P.2d at 812 n.5 (quoting Restatement (Second) of 
Conflict of Laws § 80 cmt. c (Supp. 1988)).


67 HN21[ ] There is a difference under Utah law between enforcing 
a forum selection clause against plaintiffs and defendants. Generally, 
when filing in another state is required by the parties' agreement, 
plaintiffs are barred from bringing suit in a Utah court unless they 
can prove one of the listed exceptions. As against a defendant, a 
forum selection clause requiring that a case be filed in Utah creates a 
presumption that a Utah court has jurisdiction over a defendant as 
long as the defendant cannot prove one of the exceptions and there is 
a "rational nexus between the forum selected . . . and either the 
parties to the contract or the transactions that are the subject matter 
of the contract." Henderson, 2000 UT 64, ¶ 14, 8 P.3d 256.


68 Prows, 868 P.2d at 812 n.5 (internal quotation marks omitted).


69 State v. Montiel, 2005 UT 48, ¶ 15, 122 P.3d 571 (observing that 
"[b]ecause Utah case law is not fully developed on this issue, we 
look to the case law from other jurisdictions for guidance" (internal 
quotation marks omitted)).


70 ECL did not raise a fraud claim in its complaint but instead 
claimed that Catalyst, the board members, and ARM entered into the 
contract through "unconscionable means" in furtherance of a civil 
conspiracy. The tortious conduct or "unconscionable means" alleged 
by ECL here is the defendants' breach of their fiduciary duties. Still, 
ECL's claim is analogous to the fraud cases we cite herein because 
ECL is likewise claiming that the clause was obtained through 
improper means. The fraud cases are largely based in contract, and 
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approach,71 is to require the plaintiff to make a 
specific claim, supported by evidence, "show[ing] 
that the forum-selection clause itself was procured 
through fraud."72 This is the approach adopted by 
California, Texas, and the Fifth and Tenth 
Circuits,73 and it seems to stem from the Supreme 
Court's decision in M/S Bremen v. Zapata Off-
Shore Co.74 The best example of this approach was 


ECL's claim is premised on allegedly tortious conduct, but the 
exception we adopted in Prows encompasses both types of claims, 
since it relates to the issue of "overreaching" generally. See Prows, 
868 P.2d at 812 n.5 ("A party might also show that . . . the choice-
of-forum provision was 'obtained by fraud, duress, the abuse of 
economic power, or other unconscionable means.'" (quoting 
Restatement (Second) of Conflict of Laws § 80, cmt. c (Supp. 1988)); 
Pohl, Inc. of America v. Webelhuth, 2008 UT 89, ¶ 29, 201 P.3d 944 
(noting that a civil conspiracy claim is a "separate and distinct 
cause[] of action" but that it may be premised on tortious conduct). 
So although [***37]  we largely cite cases which discuss forum 
selection clauses obtained by "fraud," our analysis applies equally to 
all allegations of overreaching that we referred to in Pohl, including 
those of ECL.


71 Edge Telecom, Inc. v. Sterling Bank, 143 P.3d 1155, 1162 (Colo. 
Ct. App. 2006) (observing that "every other court to have addressed 
this issue has agreed that, to render a forum selection clause 
unenforceable, the party seeking to avoid the clause must show that 
the clause itself was procured by fraud" (emphasis added) (citing 
cases)); see also Michael D. Moberly & Carolyn F. Burr, Enforcing 
Forum Selection Clauses in State Court, 39 Sw. L. Rev. 265, 282 
(2009) (discussing Colorado's adoption of this approach as the "view 
taken by most other courts").


72 In re Harris Corp., No. 03-13-00192-CV, 2013 Tex. App. LEXIS 
6769, 2013 WL 2631700, at *5 (Tex. Ct. App. June 4, 2013).


73 See AMS Staff Leasing NA, Inc. v. Superior Court, No. G032507, 
2004 Cal. App. Unpub. LEXIS 6110, 2004 WL 1435928, at *2 (Cal. 
Ct. App. June 28, 2004) (unpublished) ("[A] claim of fraudulent 
inducement does not defeat [a forum selection clause] unless the 
fraud claim constitutes a separate and distinct challenge to the . . . 
clause itself." (internal quotation marks omitted)); Holeman v. Nat'l 
Bus. Inst., Inc., 94 S.W.3d 91, 102 (Tex. App. 2002) ("[A] court 
determining whether or not to enforce a forum selection clause will 
not inquire into the enforceability of the contract in which that clause 
is found.") (abrogation on other grounds recognized by Diamond 
Offshore (Bermuda), Ltd. v. Haaksman, 355 S.W.3d 842, 846 (Tex. 
App. 2011)); Haynsworth v. Corporation, 121 F.3d 956, 963 (5th 
Cir. 1997) ("Fraud and overreaching must be specific to a forum 
selection clause in order to invalidate it."); Riley v. Kingsley 
Underwriting Agencies, Ltd., 969 F.2d 953, 960 (10th Cir. 1992) 
("A [***38]  plaintiff seeking to avoid a choice provision on a fraud 
theory must . . . plead fraud going to the specific provision.").


explained in Afram Carriers, Inc. v. Moeykens, 
where the Fifth Circuit observed that "[a]llegations 
that the entire contract was procured as the result of 
fraud or overreaching are inapposite to our [forum-
selection clause] enforceability determination, 
which must . . . precede any analysis [***36]  of 
the merits [of the contract's validity]."75 Instead, the 
party is required to make "a showing that the clause 
results from fraud or overreaching."76


 [*P50]  The reasoning for this approach was 
explained by the Texas Court of Appeals:


A party cannot avoid enforcement of a forum-
selection clause by asserting that the contract 
containing the clause was procured through 
fraud. As one court explained, [t]o allow a 
party to avoid its obligations under a 
presumptively valid contract with a prima facie 
valid forum-selection clause simply because the 
party might carry its burden at trial would give 
the party an end run around the presumption 
that the forum-selection clause is enforceable.77


In other words, the majority approach is tailored to 
dispel the fear that a party could avoid the 
enforcement of a forum selection clause "by merely 
alleging fraud or coercion  [**85]  in the 
inducement of the contract at [***39]  issue."78 
Thus, under this approach, all forum selection 


74 407 U.S. 1, 15, 92 S. Ct. 1907, 32 L. Ed. 2d 513 (1972) ("The 
correct approach would have been to enforce the forum clause 
specifically unless Zapata could clearly show that enforcement 
would be unreasonable and unjust, or that the clause was invalid for 
such reasons as fraud or overreaching." (emphases added)).


75 145 F.3d 298, 301 (5th Cir. 1998) (alterations in original) 
(emphasis added) (internal quotation marks omitted).


76 Id.


77 In re Harris Corp., 2013 Tex. App. LEXIS 6769, 2013 WL 
2631700, at *5 (alteration in original) (emphasis added) (internal 
quotation marks omitted).


78 A.I. Credit Corp. v. Liebman, 791 F. Supp. 427, 430 (S.D.N.Y. 
1992).
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clauses are presumed79 to be valid, even when the 
validity of the entire contract is in question, and 
even when the validity of the contract is central to 
the suit.80


 [*P51]  The second (and minority) approach is to 
allow a plaintiff's claim that the contract was 
entered into fraudulently to be sufficient to render 
the forum selection clause unenforceable. At least 
three states81 have adopted this line of reasoning: 
New York, Georgia and Tennessee.82 The benefit 
of this approach is that it protects defrauded 
plaintiffs from being forced to litigate fraudulent 
contracts in a potentially inconvenient forum not of 
their choosing.


 [*P52]  HN22[ ] We now side with the minority 
approach on this issue. The major flaw with the 
majority approach is that the district court must 
accept as valid a provision in a contract despite the 
plaintiff's contention that the entire contract was 
induced by fraud. We also find it problematic that 


79 Moberly & Burr, supra note 71, at 267 (observing that forum 
selection clauses are "presumptively valid in most states").


80 See, e.g., Clark, 192 S.W.3d at 800 (rejecting plaintiffs' argument 
that the forum selection clause should not be enforced "because a 
successful suit would result in the contracts [at issue] being ruled 
void").


81 Missouri may also be leaning in this direction. See Burke v. 
Goodman, 114 S.W.3d 276, 280 (Mo. Ct. App. 2003) (analyzing 
enforcement of a forum selection clause by first determining whether 
or not the contract was adhesive, stating that [***40]  "the forum 
selection clause must have been obtained through freely negotiated 
agreements").


82 See, e.g., DeSola Grp., Inc. v. Coors Brewing Co., 199 A.D.2d 141, 
141-42, 605 N.Y.S.2d 83 (N.Y. App. Div. 1993) (reversing a lower 
court's decision that had incorrectly followed the majority approach 
by stating that the "plaintiff's allegations of fraud pervading the 
Agreement would render the entire Agreement void, [rendering] the 
forum selection clause contained therein . . . unenforceable"); SRH, 
Inc. v. IFC Credit Corp., 275 Ga. App. 18, 619 S.E.2d 744, 746 (Ga. 
Ct. App. 2005) (holding that "the trial court erred in dismissing the 
case on the basis of a forum selection provision in [a] contract 
alleged to have been procured by fraud"); Lamb v. MegaFlight, Inc., 
26 S.W.3d 627, 631 (Tenn. Ct. App. 2000) ("[F]raud in the 
underlying transaction renders a contract clause, such as the forum 
selection clause at issue here, unenforceable.").


the majority approach imposes upon the plaintiff 
the burden of making a "separate and distinct 
challenge" to the forum selection clause itself, 
when the only support the plaintiff has — the 
allegation that the entire contract and all [***41]  
of the provisions contained therein are fraudulent 
— is deemed to be necessarily inadequate. The 
application of this approach may also result in 
defrauded plaintiffs being forced to litigate a 
contract that is ultimately deemed fraudulent in a 
different forum as the result of a provision they 
never bargained for.


 [*P53]  We recognize, however, that the majority 
approach does have the effect of avoiding the task 
of determining whether a contract is valid at the 
motion to dismiss stage. Instead, it reserves that 
issue until further discovery can be done, at which 
point that issue can be adjudicated on its merits 
with the benefit of full discovery. This 
notwithstanding, we conclude that the minority 
approach is more consistent with our case law83 and 
with the standard of review employed at the motion 
to dismiss stage. We are also not persuaded that the 
minority approach will allow plaintiffs to freely 
dodge forum selection clauses, since (a) they are 
required to plead fraud with particularity, and (b) 
the district court has the discretion to order an 
 [**86]  evidentiary hearing, both of which will 
assure that valid forum selection clauses are not 
rejected based on the pleadings alone.


83 We recognize that [***42]  our cases could be construed as 
supporting both the majority and minority approaches. For example, 
in Prows v. Pinpoint Retail Systems, Inc., we seemed to prefer the 
majority approach when we held that "a plaintiff who brings an 
action in violation of the choice-of-forum provision bears the burden 
of proving that enforcing the clause is unfair or unreasonable," and 
that "[a] party might also show that . . . the choice-of-forum 
provision was obtained by fraud." 868 P.2d 809, 812 & n.5 (Utah 
1993) (emphases added) (internal quotation marks omitted). On the 
other hand, in support of the minority approach, we stated in Phone 
Directories Co. v. Henderson that "the traditional defenses allowing 
one to avoid an unfair or unreasonable contract, such as duress and 
fraud, are available to parties litigating the validity of a forum," and 
that such provisions are only upheld when "obtained through freely 
negotiated agreements." 2000 UT 64, ¶ 15, 8 P.3d 256 & n.9 
(emphases added) (internal quotation marks omitted).
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2. The Requirement to Plead Fraud with 
Particularity Protects Against Improper Rejection 
of a Forum Selection Clause Due To "Artful 
Pleading"


 [*P54]  HN23[ ] When plaintiffs bring lawsuits 
in violation of forum selection clauses, they must 
make a showing that there is an acceptable 
reason [***43]  not to enforce the clause. 
Specifically, they must show that enforcement of 
the clause is "unfair or unreasonable," or "that (1) 
the choice-of-forum provision was obtained by 
fraud, duress, the abuse of economic power, or 
other unconscionable means;84 or (2) the courts of 
the chosen state would be closed to the suit or 
would not handle it effectively or fairly."85 Should 
a plaintiff attempt to argue that the clause is 
unenforceable due to fraud, the plaintiff must then 
satisfy rule 9(b) of the Utah Rules of Civil 
Procedure, which requires "the circumstances 
constituting fraud . . . [to] be stated with 
particularity" in the complaint. Under this rule, a 
plaintiff is required to provide a "sufficiently clear 
and specific description of the facts underlying the 
[plaintiff's] claim" of fraud.86 And under the 
approach we adopt today, a plaintiff is therefore 
required to plead with particularity the 
circumstances leading to the fraudulent inducement 
of the contract. This rule provides protection 
against the possibility that plaintiffs could avoid 
forum selection clauses by artfully pleading around 
them, as the trial judge can review the complaint to 
ensure that the details provided by the plaintiff truly 
constitute fraudulent inducement of [***44]  the 
contract.


3. The District Court Has the Discretion to Hold an 


84 This showing may be made by demonstrating that the entire 
contract was so obtained. See supra ¶¶ 47-53.


85 Prows, 868 P.2d at 812 n.5 (internal quotation marks omitted).


86 Hill v. Allred, 2001 UT 16, ¶ 14, 28 P.3d 1271 (alteration in 
original) (internal quotation marks omitted); see also Riley, 969 F.2d 
at 960 (holding that "[a] plaintiff seeking to avoid a choice provision 
on a fraud theory" must plead fraud according to rule 9(b) of the 
Federal Rules of Civil Procedure).


Evidentiary Hearing on the Issues of Fraud or 
Overreaching


 [*P55]  In addition to the particularity 
requirement, HN24[ ] should the district court 
deem it necessary, it has the discretion to hold an 
evidentiary hearing on the allegations of fraud or 
overreaching before deciding whether to enforce 
the challenged forum selection clause. We 
recognize that there will be cases, like this one, 
where the entire case may hinge on the 
enforceability of the contract, and thus, if ordered, 
the parties may be forced to litigate much of their 
case before even exiting the pleading stage of 
litigation. But this may nevertheless be necessary, 
since the forum selection clause must be weighed in 
connection with the court's overall forum non 
conveniens analysis. Accordingly, the court must 
determine whether that clause is 
enforceable, [***45]  which may require evidence 
to be gathered regarding the clause, particularly 
where there are allegations that the clause was 
improperly obtained.


 [*P56]  Accordingly, we remand this case to the 
district court for further proceedings consistent with 
this opinion.


CONCLUSION


 [*P57]  We decline ECL's invitation to adopt a 
choice-of-law inquiry as a threshold to our forum 
non conveniens analysis and reverse the court of 
appeals' decision to uphold dismissal as to Catalyst, 
Mr. Roberts, and the Director Defendants. We also 
reverse the court of appeals' decision to uphold 
dismissal for improper venue as to ARM. On 
remand, we instruct the district court to first 
determine whether the forum selection clause is 
enforceable, and then to perform a forum non 
conveniens analysis that is consistent with this 
opinion.


End of Document
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LexisNexis® Headnotes


Civil Procedure > Appeals > Summary 
Judgment Review > General Overview


Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of 
Law > General Overview


HN1[ ]  Appeals, Summary Judgment Review


In reviewing a grant of summary judgment, an 
appellate court views the facts in the light most 
favorable to the nonmoving party.


Civil Procedure > Appeals > Reviewability of 
Lower Court Decisions > Timing of Appeals


HN2[ ]  Reviewability of Lower Court 
Decisions, Timing of Appeals


Utah R. App. P. 4(a) requires appeals to be filed 
within 30 days after the date of entry of the 
judgment or order appealed from.


Civil Procedure > Appeals > Summary 
Judgment Review > Standards of Review


HN3[ ]  Summary Judgment Review, 
Standards of Review


An appellate court reviews a district court's 
decision to grant summary judgment for 
correctness, giving no deference to the court below. 
Summary judgment is appropriate if there is no 
genuine issue as to any material fact and the 
moving party is entitled to judgment as a matter of 
law. Utah R. Civ. P. 56(c).


Civil Procedure > Appeals > Standards of 
Review > Abuse of Discretion


Civil Procedure > ... > Costs & Attorney 
Fees > Attorney Fees & Expenses > General 
Overview


HN4[ ]  Standards of Review, Abuse of 
Discretion


An appellate court reviews a district court's denial 
of attorney fees for correctness, while the appellate 



https://advance.lexis.com/api/shepards?id=urn:contentItem:7XWW-5ST1-2NSD-N0MF-00000-00&category=initial&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4VG8-DGB0-TXFX-N2R8-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4VS5-X8Y0-TXFX-N3DX-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4VS5-X8Y0-TXFX-N3DX-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4VS5-X8Y0-TXFX-N3DX-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4VG8-DGB0-TXFX-N2R8-00000-00&context=&link=LNHNREFclscc1

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4VG8-DGB0-TXFX-N2R8-00000-00&context=&link=LNHNREFclscc2

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5PY6-S420-004G-D134-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4VG8-DGB0-TXFX-N2R8-00000-00&context=&link=LNHNREFclscc3

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5PY6-S400-004G-D0W0-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4VG8-DGB0-TXFX-N2R8-00000-00&context=&link=LNHNREFclscc4





Page 2 of 20


court reviews the district court's denial of costs for 
abuse of discretion.


Civil Procedure > Appeals > Appellate 
Jurisdiction > Final Judgment Rule


Civil Procedure > Appeals > Reviewability of 
Lower Court Decisions > Timing of Appeals


HN5[ ]  Appellate Jurisdiction, Final Judgment 
Rule


See Utah R. Civ. P. 7(f)(2).


Civil Procedure > Appeals > Appellate 
Jurisdiction > Final Judgment Rule


Civil Procedure > Appeals > Reviewability of 
Lower Court Decisions > Timing of Appeals


HN6[ ]  Appellate Jurisdiction, Final Judgment 
Rule


Utah R. Civ. P. 7(f)(2) provides in pertinent part 
that unless a court approves the proposed order 
submitted with an initial memorandum, or unless 
otherwise directed by the court, the prevailing party 
shall serve upon the other parties a proposed order 
in conformity with the court's decision. The rule is 
clear. A prevailing party shall prepare for entry a 
proposed order in conformity with the court's 
decision. There are only two exceptions to this 
mandate. First, if the court approves a proposed 
order that is submitted with an initial memorandum, 
then no additional order is necessary. Second, if the 
court directs that no additional order is necessary, 
then none is.


Civil Procedure > Appeals > Appellate 
Jurisdiction > Final Judgment Rule


Civil Procedure > Appeals > Reviewability of 
Lower Court Decisions > Timing of Appeals


HN7[ ]  Appellate Jurisdiction, Final Judgment 
Rule


When a prevailing party fails to prepare an order 
for entry according to Utah R. Civ. P. 7(f)(2), any 
party interested in finality--generally, the 
nonprevailing party--may submit an order.


Civil Procedure > Appeals > Appellate 
Jurisdiction > Final Judgment Rule


Civil Procedure > Appeals > Reviewability of 
Lower Court Decisions > Timing of Appeals


HN8[ ]  Appellate Jurisdiction, Final Judgment 
Rule


The broad and mandatory nature of Utah R. Civ. P. 
7(f)(2): a court should include an explicit direction 
whenever it intends a document--a memorandum 
decision, minute entry, or other document--to 
constitute its final action. Otherwise, Utah R. Civ. 
P. 7(f)(2) requires the preparation and filing of an 
order to trigger finality for purposes of appeal.


Civil Procedure > Appeals > Appellate 
Jurisdiction > Final Judgment Rule


HN9[ ]  Appellate Jurisdiction, Final Judgment 
Rule


A decision is final when it ends the controversy 
between the parties.


Civil Procedure > Appeals > Appellate 
Jurisdiction > Final Judgment Rule


Civil Procedure > Appeals > Reviewability of 
Lower Court Decisions > Timing of Appeals


HN10[ ]  Appellate Jurisdiction, Final 
Judgment Rule


Pursuant to Utah R. App. P. 3 of the Utah Rules of 
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Appellate Procedure, an appeal of right may be 
taken only from final orders and judgments.  But 
Utah R. App. P. 3 does not trump Utah R. Civ. P. 
7(f)(2). That is, while Utah R. App. P. 3 provides 
the substantive requirement for a decision's finality-
-that it end the controversy between the parties--
Utah R. App. P. 3 does not eviscerate the 
procedural requirements of rule 7 for triggering the 
appeal period once a final decision is rendered.


Civil Procedure > Appeals > Appellate 
Jurisdiction > Final Judgment Rule


Civil Procedure > Appeals > Reviewability of 
Lower Court Decisions > Timing of Appeals


HN11[ ]  Appellate Jurisdiction, Final 
Judgment Rule


Rule 7(f)(2) applies to every final decision issued 
by a district court.


Civil Procedure > Appeals > Frivolous Appeals


HN12[ ]  Appeals, Frivolous Appeals


A frivolous claim under Utah R. App. P. 33 is one 
that is not grounded in fact, not warranted by 
existing law, or not based on a good faith argument 
to extend, modify, or reverse existing law.


Contracts Law > Contract 
Interpretation > Ambiguities & Contra 
Proferentem > General Overview


Contracts Law > Contract Interpretation > Parol 
Evidence > General Overview


HN13[ ]  Contract Interpretation, Ambiguities 
& Contra Proferentem


Under basic rules of contract interpretation, courts 
first look to the writing alone to determine its 
meaning and the intent of the contracting parties. If 


the language within the four corners of the contract 
is unambiguous, the parties' intentions are 
determined from the plain meaning of the 
contractual language, and the contract may be 
interpreted as a matter of law. Only where there is 
ambiguity in the terms of the contract may the 
parties' intent be ascertained from extrinsic 
evidence. A contractual term or provision is 
ambiguous if it is capable of more than one 
reasonable interpretation because of uncertain 
meanings of terms, missing terms, or other facial 
deficiencies.


Contracts Law > Contract 
Interpretation > Ambiguities & Contra 
Proferentem > General Overview


Labor & Employment Law > Employment 
Relationships > Employment 
Contracts > Contract Interpretation


Labor & Employment Law > Employment 
Relationships > At Will Employment > General 
Overview


Labor & Employment Law > Wrongful 
Termination > Breach of Contract > General 
Overview


HN14[ ]  Contract Interpretation, Ambiguities 
& Contra Proferentem


In Utah, courts presume that employment contracts 
are at-will.  When an employer intends to alter the 
at-will arrangement and guarantee employment for 
a specified period, courts require an employer to 
make that promise clear and definite. There must be 
a manifestation of the employer's intent to 
guarantee employment that is communicated to the 
employee and sufficiently definite to operate as a 
contract provision. Otherwise, an employer could 
never tell a potential employee in a job interview 
what was expected of him or her over the next few 
months or years without creating a guaranty of 
employment contract. Courts will not infer such a 
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promise where it clearly does not exist.


Civil Procedure > Appeals > Appellate Briefs


HN15[ ]  Appeals, Appellate Briefs


Utah R. App. P. 24(a)(8)-(9) requires adequate 
briefing of the arguments, including, the 
contentions and reasons of the appellant with 
respect to the issues presented, with citations to the 
authorities, statutes, and parts of the record relied 
on.


Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of 
Law > General Overview


Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > Movant 
Persuasion & Proof


Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > Nonmovant 
Persuasion & Proof


HN16[ ]  Summary Judgment, Entitlement as 
Matter of Law


The party moving for summary judgment has the 
burden of demonstrating that there was no genuine 
issue of material fact. Utah R. Civ. P. 56(c). When 
the moving party challenges an element of the 
nonmoving party's case on the basis that no genuine 
issue of material fact exists, the burden then shifts 
to the nonmoving party to present evidence that is 
sufficient to establish a genuine issue of material 
fact.


Torts > Business Torts > Fraud & 
Misrepresentation > General Overview


HN17[ ]  Business Torts, Fraud & 
Misrepresentation


The elements of a fraud claim include the 
following: (1) a representation; (2) concerning a 
presently existing material fact; (3) which was 
false; (4) which the representor either (a) knew to 
be false, or (b) made recklessly, knowing that he 
had insufficient knowledge upon which to base 
such representation; (5) for the purpose of inducing 
the other party to act upon it; (6) that the other 
party, acting reasonably and in ignorance of its 
falsity; (7) did in fact rely upon it; (8) and was 
thereby induced to act; (9) to his injury and 
damage.


Torts > Business Torts > Fraud & 
Misrepresentation > General Overview


Torts > Remedies > Damages > General 
Overview


HN18[ ]  Business Torts, Fraud & 
Misrepresentation


In the employment context, damages for fraudulent 
inducement consist of the losses that are 
immediately and proximately caused by the fraud. 
That is, the employee is entitled to recover the 
difference between the compensation provided by 
the employer whom the employee was induced to 
leave and the compensation that follows.


Civil Procedure > ... > Standards of 
Review > Harmless & Invited 
Errors > Harmless Error Rule


HN19[ ]  Harmless & Invited Errors, Harmless 
Error Rule


Harmless error is an error that is sufficiently 
inconsequential that there is no reasonable 
likelihood that it affected the outcome of the 
proceedings.


Civil Procedure > Judgments > Summary 
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Judgment > Evidentiary Considerations


Torts > Business Torts > Fraud & 
Misrepresentation > General Overview


HN20[ ]  Summary Judgment, Evidentiary 
Considerations


Summary judgment is warranted if a plaintiff fails 
to supply evidence, which, if accepted as true, 
would clearly and convincingly support each 
element of a fraud claim.


Labor & Employment Law > Employer 
Liability > Contract Liability > General 
Overview


Torts > Business Torts > Commercial 
Interference > General Overview


HN21[ ]  Employer Liability, Contract 
Liability


To recover damages for tortious interference, a 
plaintiff must prove (1) that the defendant 
intentionally interfered with the plaintiff's existing 
or potential economic relations, (2) for an improper 
purpose or by improper means, (3) causing injury 
to the plaintiff. When the defendants are also 
employees, however, the plaintiff must establish 
that the defendants were acting outside the scope of 
their employment for purely personal reasons. 
Employees act for purely personal motives when 
their actions are in no way connected with the 
employer's interests.


Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > General 
Overview


Labor & Employment Law > Wrongful 
Termination > Breach of Contract > General 
Overview


HN22[ ]  Summary Judgment, Burdens of 


Proof


When an employee's activity is so clearly within 
the scope of employment that reasonable minds 
cannot differ, the court may decide the issue as a 
matter of law. Duties within the scope of 
employment include those that are generally 
directed toward the accomplishment of objectives 
within the scope of the employee's duties and 
authority, or reasonably incidental thereto. If an 
agent acts with mixed motives his or her conduct 
will be within the scope of employment, and 
summary judgment is appropriate.


Civil Procedure > ... > Costs & Attorney 
Fees > Attorney Fees & Expenses > General 
Overview


HN23[ ]  Costs & Attorney Fees, Attorney Fees 
& Expenses


Attorney fees in Utah are awarded only as a matter 
of right under a contract or statute.


Civil Procedure > ... > Costs & Attorney 
Fees > Attorney Fees & Expenses > General 
Overview


HN24[ ]  Costs & Attorney Fees, Attorney Fees 
& Expenses


Fees provided for by contract are allowed only in 
strict accordance with the terms of the contract.


Civil Procedure > Appeals > Standards of 
Review > Abuse of Discretion


Civil Procedure > ... > Costs & Attorney 
Fees > Costs > General Overview


HN25[ ]  Standards of Review, Abuse of 
Discretion


An appellate court reviews a district court's denial 
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of costs for abuse of discretion, granting a high 
degree of deference to the district court's decision.


Civil Procedure > ... > Costs & Attorney 
Fees > Costs > General Overview


HN26[ ]  Costs & Attorney Fees, Costs


See Utah R. Civ. P. 54(d).


Civil Procedure > ... > Costs & Attorney 
Fees > Costs > General Overview


HN27[ ]  Costs & Attorney Fees, Costs


"Costs" as used in Utah R. Civ. P. 54 refers to fees 
that are paid to the court, fees that are paid to 
witnesses, costs that are authorized by statute, costs 
incurred in taking depositions, subject to the 
limitation that they were taken in good faith and 
appear to be essential for the development and 
presentation of the case.


Civil Procedure > ... > Costs > Costs 
Recoverable > Depositions & Transcripts


HN28[ ]  Costs Recoverable, Depositions & 
Transcripts


In reviewing a district court's denial or award of 
costs, an appellate court applies a highly deferential 
standard. Utah R. Civ. P. 54(d) is discretionary. 
Costs shall be allowed as of course to the prevailing 
party unless the court otherwise directs. Utah R. 
Civ. P. 54(d)(1). There are two requirements for 
awarding deposition costs: the trial court must be 
persuaded that (1) the depositions were taken in 
good faith, and (2) they must appear to be essential 
to the development of the case.


Counsel: Kathryn Collard, Salt Lake City, for 
plaintiff.


Lois A. Baar, Cecilia M. Romero, Salt Lake City, 


Laurence S. Shtasel, Philadelphia, PA, for 
defendants.


Judges: DURRANT, Associate Chief Justice. 
Chief Justice Durham, Justice Wilkins, Justice 
Parrish, and Justice Nehring concur in Associate 
Chief Justice Durrant's opinion.


Opinion by: DURRANT


Opinion


 [**969]  DURRANT, Associate Chief Justice:


INTRODUCTION


 [*P1]  Sterling Wentworth Corporation ("SWC") 
terminated Stephen A. Giusti's employment. Giusti 
sued, asserting six claims against SWC and its 
parent corporation SunGard: (1) fraudulent 
inducement, (2) breach of contract, (3) breach of 
the implied covenant of good faith and fair dealing, 
(4) promissory estoppel (claims two through four, 
collectively, the "contract claims"), (5) tortious 
interference and defamation, and (6) intentional 
infliction of emotional distress.


 [*P2]  Between January 2001 and November 2006, 
all of Giusti's claims were resolved. Giusti 
voluntarily dismissed his claim for intentional 
infliction of emotional distress. The district court 
dismissed defendant SunGard for lack of personal 
jurisdiction and, in a series of orders, granted 
SWC's motion for  [***2] summary judgment on 
each of Giusti's remaining claims. The court then 
denied SWC's motion for attorney fees and limited 
its recovery of costs to $ 55.


 [*P3]  Giusti appeals, claiming that the district 
court erred in dismissing SunGard for lack of 
personal jurisdiction and in granting summary 
judgment to SWC on each of his claims.


 [*P4]  SWC asserts that Giusti's appeal was 
untimely and that we therefore lack jurisdiction to 
consider it. SWC also cross-appeals, claiming that 
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the district court erred in denying it attorney fees 
and in limiting its recovery of costs to $ 55.


 [*P5]  [**970]   We conclude that Giusti's appeal 
was timely. We also hold that the district court was 
correct in granting summary judgment to SWC on 
each of Giusti's claims, and therefore, we do not 
reach the issue of whether SunGard was properly 
dismissed for lack of personal jurisdiction. We 
further conclude that the district court correctly 
denied SWC's claim for attorney fees and correctly 
limited its request for costs. We thus affirm each of 
the district court's decisions.


BACKGROUND


 [*P6]  HN1[ ] In reviewing a grant of summary 
judgment, we view the facts in the light most 
favorable to the nonmoving party. 1 Applying that 
standard, we recite the facts  [***3] as follows. In 
February 1999, SunGard, a computer software and 
services company incorporated in Delaware, 
purchased, as a wholly owned subsidiary, SWC, a 
Utah corporation located in Salt Lake City. During 
the fall of 1999, John Hyde and Paul Erickson--
SWC's President and Vice President of Operations, 
respectively--recruited Giusti for the position of 
Vice President of Sales.


 [*P7]  At the time of his recruitment, Giusti was 
employed as Senior Vice President of Marketing at 
Cambric Corporation in Salt Lake City. He had an 
annual base salary of $ 125,000, which was due to 
increase to $ 135,000 on January 1, 2000. He also 
had an $ 800 per month car allowance, other 
benefits, and had received the first $ 25,000 of a $ 
100,000 performance bonus, the remainder to be 
paid in installments based on Cambric's financial 
performance and Giusti's performance.


 [*P8]  Giusti claims that, during negotiations, he 
and Hyde orally agreed that Giusti would be 
guaranteed twelve months of employment at SWC 


1 See Chapman v. Primary Children's Hosp., 784 P.2d 1181, 1182-83 
(Utah 1989).


and that this guaranty was incorporated into an 
offer letter ("November offer letter"). Giusti signed 
and returned the November offer letter  [***4] to 
SWC and began work as Vice President of Sales on 
December 1, 1999.


 [*P9]  According to Giusti, a few days after 
beginning work, Pat Black, the Human Resources 
Director at SWC, brought into Giusti's office the 
Sterling Wentworth Employment Agreement 
("SWC employment agreement" or "employment 
agreement") for him to sign. The SWC employment 
agreement provided that Giusti's employment could 
be terminated at any time "with or without cause." 
Giusti claims that he told Black that this provision 
did not apply to him per his agreement with Hyde, 
and that, in reply, Black informed him that she had 
no knowledge of such an arrangement and that he 
was required to sign the form so she could process 
his benefit enrollment. Giusti signed the SWC 
employment agreement on December 6, 1999.


 [*P10]  Giusti claims that, within his first two 
weeks of employment at SWC, he observed a high 
level of organizational chaos within the company 
and confronted Hyde, questioning him about his 
previous representations that SWC and its client 
revenue base were strong. Giusti asserts that, in 
response, Hyde promised him a new level of 
compensation. Hyde amended the November offer 
letter to reflect this change, and the change 
appeared  [***5] in a letter dated December 13, 
1999 ("December contract"). Where the November 
offer letter provided that Giusti would receive a 
"1% override of revenue produced by the sales 
people you manage," the December contract 
provided that he would receive "1% on corporate 
revenue." This change was handwritten on the 
December version of the November offer letter. 
Both parties initialed the change.


 [*P11]  On April 26, 2000, Giusti indicated to 
SWC's financial personnel that he might exercise 
his one-time election to move from the monthly 
subsidy plan to the commission and override plan 
whereby he would receive a 1% override on all 
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corporate sales as promised to him in the December 
contract. Within a few days, and after only five 
months of employment at SWC, Giusti's 
employment was terminated.


 [*P12]  Giusti filed suit on July 10, 2000, claiming 
six causes of action against SWC and SunGard: (1) 
fraudulent inducement of employment, (2) breach 
of contract, (3) breach of the implied covenant of 
good faith [**971]  and fair dealing, (4) promissory 
estoppel, (5) tortious interference and defamation, 
and (6) intentional infliction of emotional distress.


 [*P13]  Between January 2001 and November 
2006, all six of Giusti's claims were 
 [***6] resolved in SWC's favor. In January 2001, 
the district court dismissed defendant SunGard for 
lack of personal jurisdiction. In March 2002, the 
court granted SWC's motion for summary judgment 
on Giusti's three contract claims. 2 In April 2003, 
Giusti voluntarily dismissed his claim for 
intentional infliction of emotional distress. In 
September 2005, the court granted SWC's motion 
for summary judgment on Giusti's tortious 
interference and defamation claims. In November 
2006, the court dismissed Giusti's claim for 
fraudulent inducement, his only remaining claim. 
The November 2006 order ("November order") was 
entitled "Order Granting Summary Judgment and 
Dismissal of Plaintiff's Complaint with Prejudice" 
and contained the following language:


[H]aving made a Minute Entry/Order dated 
April 21, 2006, containing the Court's thinking 
and its decision on the matter, now, the Court 
HEREBY FINDS, ADJUDGES, and ORDERS 
AND DECREES that: Summary Judgment is 
GRANTED on Plaintiff's claim for fraudulent 
inducement and Plaintiff's Complaint, in its 
entirety, is DISMISSED WITH PREJUDICE.


 [*P14]  The November order also provided that 
SWC could submit  [***7] a request for attorney 
fees. In December 2006, SWC submitted its motion 
for attorney fees, and the court denied the request in 


2 This ruling was confirmed in an order dated September 3, 2003.


a final order dated June 8, 2007 ("June order"). A 
separate judgment, combining the November and 
June orders, was entered on July 10, 2007 ("July 
judgment").


 [*P15]  The parties dispute some of the events that 
followed the entry of the June order and led up to 
the entry of the July judgment. 3 It is undisputed 
that Giusti's counsel prepared for entry a final 
judgment combining the contents of the November 
and June orders. The district court entered that 
judgment on July 10, 2007. Giusti filed his notice 
of appeal on August 6, 2007.


 [*P16]  SWC argues that Giusti's appeal was ripe 
as of June 8, 2007, the date of the final order 
denying attorney fees, because "Plaintiff's 
Complaint had already been dismissed in its 
entirety . . . and Defendants' fee request had been 
denied." According to SWC, Giusti's appeal, filed 
on August 6, 2007--well over 30 days later--is 
therefore untimely. 4 


 [*P17]  Giusti, on the other hand, contends that his 
appeal was timely because, according to Utah Rule 
of Civil Procedure 7(f)(2), the July judgment was 
necessary and the appeal period did not begin 
running until the July judgment was entered on July 
10, 2007.


 [*P18]  Because the parties dispute which 
decision--the June order or the July judgment--
triggered the appeal period, as a threshold matter, 
we must address that question to determine whether 


3 Giusti's counsel, Kathryn Collard, submitted an affidavit with her 
brief. In it, she recounts her conversations with the district court 
clerks who, according to Collard, informed her that the judge wanted 
Collard to prepare the July order for entry. SWC claims that this 
affidavit should be stricken as beyond the record on appeal. In 
reaching our conclusion that Giusti's appeal was timely, we did not 
rely on the contents of that affidavit. Nor does the existence of the 
affidavit or its contents affect our analysis in any way. Thus, we 
decline  [***8] to reach the issue of whether the affidavit was 
beyond the record on appeal.


4 HN2[ ] Utah Rule of Appellate Procedure 4(a) requires appeals 
to be filed "within 30 days after the date of entry of the judgment or 
order appealed from."
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Giusti's appeal was timely. We have jurisdiction 
pursuant to Utah Code section 78A-3-102(3)(j) 
(2008).


STANDARDS OF REVIEW


 [*P19]  HN3[ ] "We review a district court's 
decision to grant summary judgment for 
 [***9] correctness," giving no deference to the 
court below. 5 Summary judgment is appropriate if 
there is "no genuine issue as to any 
material [**972]  fact and . . . the moving party is 
entitled to judgment as a matter of law." 6 


 [*P20]  HN4[ ] We review a district court's 
denial of attorney fees for correctness, 7 while we 
review a district court's denial of costs for abuse of 
discretion. 8 


ANALYSIS


 [*P21]  We  [***10] first discuss whether Giusti's 
appeal was timely. Because we conclude that it 
was, we then discuss Giusti's claim that the district 
court erred in granting summary judgment to SWC 
on Giusti's (1) contract claims, (2) fraudulent 
inducement claim, and (3) tortious interference 
claim. We affirm the district court's grant of 
summary judgment on all issues, and we therefore 
do not reach Giusti's claim that the district court 
erred in dismissing SunGard for lack of personal 
jurisdiction.


 [*P22]  Finally, we discuss the issues raised in 
SWC's cross-appeal: that the district court erred in 
denying SWC attorney fees and in limiting its 


5 Swan Creek Vill. Homeowners Ass'n v. Warne, 2006 UT 22, P 16, 
134 P.3d 1122 (citation and internal quotation marks omitted); see 
also Fenn v. Mleads Enters., Inc., 2006 UT 8, P 2, 137 P.3d 706.


6 Utah R. Civ. P. 56(c).


7 Paul deGroot Bldg. Servs., LLC v. Gallacher, 2005 UT 20, P 18, 
112 P.3d 490.


8 Young v. State, 2000 UT 91, P 4, 16 P.3d 549.


recovery of costs to $ 55. We affirm the district 
court's decision on this issue as well.


I. GIUSTI'S APPEAL WAS TIMELY


 [*P23]  In arguing that his appeal was timely, 
Giusti relies on rule 7(f)(2) of the Utah Rules of 
Civil Procedure. That rule, along with our recent 
holding in Code v. Utah Dep't of Health, 9 establish 
that the July judgment was necessary, and 
therefore, Giusti's appeal was timely. 10 


 [*P24]  Giusti contends that under rule 7(f)(2) his 
appeal was timely because the rule requires that a 
separate order--in addition to the November and 
June orders--be entered. Rule 7(f)(2) provides that


HN5[ ] [u]nless the court approves the 
proposed order submitted with an initial 
memorandum, or unless otherwise directed by 
the court, the prevailing party shall, within 
fifteen days after the court's decision, serve 
upon the other parties a proposed order in 
conformity with the court's decision. 
Objections to the proposed order shall be filed 
within five days after service. The party 
preparing the order shall file the proposed order 
upon being served with an objection or upon 
expiration of the time to object. 11


 [*P25]  Giusti argues that because "no order in 
conformity with the district court's [June order] was 
submitted by either party," the appeal period was 
not triggered until the entry of such an order in the 
form of the July judgment. The plain language of 
the rule, along with our decision in Code, support 
Giusti's argument.


 [*P26]  HN6[ ] Rule 7(f)(2) provides in pertinent 


9 2007 UT 43, P 4, 162 P.3d 1097.


10 Giusti also argues that rule 54(b) of the Utah Rules of Civil 
Procedure applies to save his claim from a challenge to its 
timeliness. Because we  [***11] hold that rule 7(f)(2) controls this 
issue, we do not address Giusti's arguments based on rule 54(b).


11 Utah R. Civ. P. 7(f)(2).
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part that "[u]nless  [***12] the court approves the 
proposed order submitted with an initial 
memorandum, or unless otherwise directed by the 
court, the prevailing party shall . . . serve upon the 
other parties a proposed order in conformity with 
the court's decision." 12 


 [*P27]  The rule is clear. A prevailing party shall 
prepare for entry a proposed order in conformity 
with the court's decision. There are only two 
exceptions to this mandate. First, if the court 
approves a proposed order that is submitted with an 
initial memorandum, then no additional order is 
necessary. Second, if the court directs that no 
additional order is necessary, then none is.


 [*P28]  In this case, neither exception was 
satisfied. No proposed order was submitted with an 
initial memorandum, and the court did not direct 
the parties that no additional order was necessary. 
The court did not, for example, tell the parties that 
its June order was final for purposes of appeal and 
that no [**973]  additional order need be prepared. 
In the absence of such a directive, rule 7(f)(2) could 
only be satisfied if one of the parties prepared an 
order for entry. The burden was on SWC, as the 
prevailing party, to prepare the order. When SWC 
failed to meet its burden, Giusti  [***13] acted 
appropriately in preparing the order, 13 and the 
court entered it on July 10. Because the entry of the 
July judgment satisfied the requirements of rule 
7(f)(2), the July judgment triggered the appeal 
period, and Giusti's appeal, taken on August 6, was 
timely.


 [*P29]  This result is supported by our recent 
decision in Code, 14 in which we explained the 
correct application of rule 7(f)(2). In Code, the 


12 Id.


13 Code, 2007 UT 43, P 7, 162 P.3d 1097 (HN7[ ] when the 
prevailing party fails to prepare an order for entry according to rule 
7(f)(2), "any party interested in finality--generally, the nonprevailing 
party--may submit an order").


14 Id.


district court issued a memorandum decision in 
January dismissing plaintiff's claim. 15 When 
defendants, the prevailing party, failed to prepare a 
separate order for entry as required by rule 7(f)(2), 
plaintiff prepared the order, and the court entered it 
in February. 16 Plaintiff appealed in March, and the 
court of appeals dismissed her case for lack of 
jurisdiction, holding that her appeal was untimely. 
17 We reversed and held that "the [February] order, 
and not the [January] memorandum decision, 
constituted the district court's entry of judgment for 
appeal purposes." 18 


 [*P30]   [***14] In our opinion, we emphasized 
HN8[ ] the broad and mandatory nature of rule 
7(f)(2): "[a] court should include [an] explicit 
direction whenever it intends a document--a 
memorandum decision, minute entry, or other 
document--to constitute its final action. Otherwise, 
rule 7(f)(2) requires the preparation and filing of an 
order to trigger finality for purposes of appeal." 19 


 [*P31]  Because the issue in Code turned on 
whether a memorandum decision constituted a final 
judgment, SWC argues that our holding "is limited 
to memorandum decisions or minute entries where 
finality is not discernible." SWC thus argues that 
our mandate in Code does not apply to Giusti 
because (1) the district court issued a final order 
rather than a memorandum decision, (2) the finality 
of that order was clearly discernable, and (3) the 
July judgment was unnecessary because it was 
"merely a compact summary of the two prior orders 
and did nothing more than restate what had already 
been resolved in the prior orders." We address each 
argument in turn.


 [*P32]  First, our broad holding in Code is 


15 Id. P 1.


16 Id.


17 Id. P 2.


18 Id. P 4.


19 Id. P 6 (emphases added).
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inclusive of all final district court decisions, 
regardless of how they are styled. We held that 
"whenever" a court intends  [***15] any 
"document" to constitute its final action, the court 
must explicitly direct that no additional order is 
necessary. 20 Otherwise, rule 7(f)(2) "requires" the 
preparation and entry of a separate order in 
conformity with the court's decision. 21 Thus the 
requirements of rule 7(f)(2) apply to every final 
decision issued by a district court, not just 
memorandum decisions or minute entries, as SWC 
claims.


 [*P33]  Second, our holding in Code removes the 
burden from litigants of discerning when the appeal 
period has been triggered. SWC argues that 
litigants retain this burden, and because the finality 
of the June order was "discernible," in that it 
"unequivocally ended the controversy between the 
parties[,]" the June order triggered the appeal 
period.


 [*P34]  SWC is correct that HN9[ ] a decision is 
final when it ends the controversy between the 
parties. 22 SWC is also correct that, HN10[ ] 
pursuant to rule 3 of the Utah Rules of Appellate 
Procedure, an appeal of right may be [**974]  
taken only from "final orders and judgments." 23 
But rule 3 does not trump rule 7(f)(2). That is, 
while rule 3 provides the substantive requirement 
for a decision's finality--that it end the controversy 
between the parties--rule 3 does  [***16] not 
eviscerate the procedural requirements of rule 7 for 
triggering the appeal period once a final decision is 
rendered.


 [*P35]  The rules work in concert: pursuant to rule 
3, parties may take an appeal of right only from a 


20 Id.


21 Id.


22 We have defined a final judgment as one that "ends the 
controversy between the parties." Salt Lake City Corp. v. Layton, 
600 P.2d 538, 539 (Utah 1979).


23 Utah R. App. P. 3(a).


final decision. And pursuant to rule 7(f)(2), that 
decision triggers the appeal period only upon the 
occurrence of one of the following events: (1) the 
court approves an order submitted with an initial 
memorandum, (2) the court directs that no 
additional order need be entered, or (3) a party 
prepares an order for entry that is consistent with 
the court's final decision. It is the entry of the final 
order according to rule 7(f)(2) that triggers the 
appeal period. If the court fails to satisfy rule 
7(f)(2)'s exceptions and if the prevailing party fails 
to prepare an order for entry, "the appeal rights of 
the nonprevailing party will extend indefinitely." 24 


 [*P36]  The strict application of rule 7(f)(2) 
supports the judicial policy favoring finality, and it 
prevents the confusion  [***17] that often leads--as 
it has here--to additional litigation when parties are 
left to divine when a court's decision has triggered 
the appeal period. In Code, we explained that "[w]e 
see no benefit to a system in which parties must 
guess, on a case-by-case basis, whether a judge's 
language in a memorandum decision 'implie[s],' 
'invite[s],' or 'contemplate[s]' further action by the 
parties." 25 While we spoke in terms of a 
memorandum decision because that was the issue 
before us in Code, we take this opportunity to 
clarify that the rule's requirements and the policy 
supporting the rule apply to all final decisions, 
regardless of how they are styled.


 [*P37]  We reject SWC's argument that the July 
judgment was unnecessary and therefore the appeal 
period was triggered by the June order. In this 
regard, SWC argues that the July judgment was 
unnecessary because it was "merely a compact 
summary of the [November and June] orders and 
did nothing more than restate what had already 
been resolved in the prior orders." Even if, as SWC 
claims, the July judgment was a duplication of the 
November and/or June orders, that does not change 
our analysis that  [***18] the July judgment was 


24 Code, 2007 UT 43, P 6 n.1, 162 P.3d 1097.


25 Id. P 6 (alterations in original) (citation omitted).
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nevertheless necessary to trigger the appeal period. 
That is, because the requirements of rule 7(f)(2) 
were not satisfied with the November or June order, 
the July judgment was the only order that satisfied 
rule 7(f)(2). Therefore, it triggered the appeal 
period.


 [*P38]  HN11[ ] Rule 7(f)(2) applies to every 
final decision issued by a district court. It therefore 
applies to the June order issued by the district court 
in Giusti's case. Because the district court did not 
direct that no additional order was necessary, SWC, 
as the prevailing party, had the obligation to 
prepare an order in conformity with the court's 
decision. When SWC failed to do so, Giusti acted 
appropriately in preparing the order, and the appeal 
period was triggered when that order, in the form of 
the July judgment, was entered on July 10. Thus, 
Giusti's appeal was timely. 26 


II. THE DISTRICT COURT DID NOT ERR IN 
GRANTING SUMMARY JUDGMENT TO SWC 
ON EACH OF GIUSTI'S CLAIMS


 [*P39]  We now review Giusti's claim that the 
district court erred in granting summary judgment 
to SWC on Giusti's (1) contract [**975]  claims, (2) 
fraudulent inducement claim, and (3) tortious 
interference claim.


A. The District Court Did Not Err in Granting 
Summary Judgment to SWC on Giusti's Contract 
Claims


 [*P40]  Giusti first argues that the district court 
erred in granting SWC's motion for summary 
judgment on Giusti's three contract claims: breach 


26 Giusti seeks attorney fees on the ground that SWC's motion to 
dismiss his appeal as untimely was frivolous under Utah Rule of 


Appellate Procedure 33(b). HN12[ ] A frivolous claim under rule 
33 "is one that is not grounded in fact, not warranted by existing law, 
or not based on a good faith argument to extend, modify, or reverse 
existing law."  [***19] While SWC's interpretation of the law is 
incorrect, we cannot say that its claim was groundless or made in bad 
faith. Accordingly, there is no basis on which to award attorney fees 
to Giusti.


of contract, breach of the covenant of good faith 
and fair dealing, and promissory estoppel. Each of 
these claims is based on Giusti's assertion that the 
November offer letter, operating as an employment 
contract, guaranteed him a minimum of twelve 
months of employment. 27 Because we hold that the 
November offer letter provided no guaranty of 
employment, the district court correctly granted 
summary judgment to SWC on each of Giusti's 
contract claims.


 [*P41]  Giusti signed three contracts in November 
and December 1999. First, he signed the November 
offer letter accepting employment with SWC. 
Second, he signed the December 5 SWC 
employment agreement containing an explicit 
provision that Giusti's employment could be 
terminated "without cause at any time." Third, 
Giusti initialed the December 13 contract, which 
was a duplication of the November offer letter with 
only one change to his compensation scheme.


 [*P42]  Giusti argues that the November offer 
letter--and, by extension, the December contract--
contained a provision guarantying him twelve 
months of employment with SWC. SWC contends 
that the November offer letter merely "covered the 
terms of Plaintiff's compensation, including base 
salary, override, commissions, the amount 
 [***21] of a draw, stock options, vacation, and 
benefits." It did not "provide[] him with 'a 
minimum term' of twelve months employment at 
SWC." Additionally, SWC argues that because 
Giusti signed the SWC employment agreement 
containing the at-will provision, he agreed to the at-
will nature of his employment.


 [*P43]  Because the November offer letter 
provided no guaranty of employment, and because 


27 While Giusti does not  [***20] clearly state the particular basis of 
each of his contract claims, it appears that his argument is that SWC 
(1) breached his employment contract by terminating his 
employment after only five months, (2) breached the covenant of 
good faith and fair dealing that was implied in the agreement by 
terminating his employment early, and (3) should be estopped from 
denying its promise of employment given Giusti's reliance on that 
promise.


2009 UT 2, *2; 201 P.3d 966, **974; 2009 Utah LEXIS 8, ***18
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Giusti was an at-will employee, SWC argues that 
Giusti's contract claims--all based on his assertion 
that he was guaranteed twelve months employment-
-must fail. The district court agreed, and we affirm.


 [*P44]  HN13[ ] Under basic rules of contract 
interpretation, courts first look to the writing alone 
to determine its meaning and the intent of the 
contracting parties. 28 "If the language within the 
four corners of the contract is unambiguous, the 
parties' intentions are determined from the plain 
meaning of the contractual language, and the 
contract may be interpreted as a matter of law." 29 
Only where there is ambiguity in the terms of the 
contract may the parties' intent "be ascertained from 
extrinsic evidence." 30 "A contractual term or 
provision is ambiguous if it is capable of more than 
one reasonable interpretation  [***22] because of 
uncertain meanings of terms, missing terms, or 
other facial deficiencies." 31 The question here is 
whether the November offer letter is ambiguous 
such that we may consider extrinsic evidence, 
including conversations between Giusti and Hyde. 
We conclude that it is not ambiguous. It reads as 
follows:


SWC will also provide you with a monthly 
subsidy payment or non-recoverable draw for a 
12 month period to allow you to build the staff 
in the product area and grow your personal 
book of business and start receiving overrides 
and commission. For [**976]  the first 12 
months of employment SWC will provide you 
with a payment of $ 7,500 per month. Your 
commission and overrides during that ramp up 
period will be applied to the subsidy payment. 
At anytime during the 12 month period you can 


28 See Deep Creek Ranch, LLC v. Utah State Armory Bd., 2008 UT 3, 
P 15, 178 P.3d 886.


29 Green River Canal Co. v. Thayn, 2003 UT 50, P 17, 84 P.3d 1134 
(citations and internal quotation marks omitted).


30 Deep Creek Ranch, 2008 UT 3, P 16, 178 P.3d 886.


31 Daines v. Vincent, 2008 UT 51, P 25, 190 P.3d 1269 
 [***23] (citations and internal quotation marks omitted).


make a one time election to move from the 
subsidy plan to the commission and override 
plan if you desire. (Emphases added.)


 [*P45]  This language plainly does not guarantee 
Giusti's employment. There is no statement 
implying that his employment cannot be terminated 
or that it is guaranteed for any period. The language 
indicates only the level of compensation and 
benefits Giusti is to receive during the first twelve 
months of his employment, should it last that long. 
The contract does not guarantee that his 
employment will last that long. Because there is no 
ambiguity in the language of the contract, we need 
not, and must not, consider extrinsic evidence to 
determine its meaning.


 [*P46]  Additionally, HN14[ ] in Utah, we 
presume that employment contracts are at-will. 32 
When an employer intends to alter the at-will 
arrangement and guarantee employment for a 
specified period, we require the employer to make 
that promise clear and definite: "There must be a 
manifestation of the employer's intent [to guarantee 
employment] that is communicated to the employee 
and sufficiently definite to operate as a contract 
provision." 33 Otherwise, as the court of appeals has 
held, "an employer could never tell a potential 
employee in a job interview what was expected of 
him or her over the next  [***24] few months or 
years without creating [a guaranty of employment] 
contract." 34 Here, the language in the November 
offer letter does not guarantee Giusti employment 
for twelve months. And we will not infer such a 
promise where it clearly does not exist.


 [*P47]  Additionally, a month after signing the 
November offer letter, Giusti signed the SWC 
employment agreement that contained an at-will 


32 Uintah Basin Med Ctr. v. Hardy, 2002 UT 92, P 21, 54 P.3d 1165; 
see also Evans v. GTE Health Sys. Inc., 857 P.2d 974, 975 (Utah Ct. 
App. 1993).


33 Johnson v. Morton Thiokol, Inc., 818 P.2d 997, 1002 (Utah 1991).


34 Evans, 857 P.2d at 978.


2009 UT 2, *2; 201 P.3d 966, **975; 2009 Utah LEXIS 8, ***20
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employment provision. Section 6.2 of the 
agreement provides as follows:


6.2 Termination With or Without Cause
Employer may terminate Employee's 
employment with Employer without cause at 
any time upon two (2) weeks advance written 
notice to Employee.


 [*P48]  According to Giusti, he reviewed this 
provision with Pat Black, the Human Resources 
Director, and told her that the provision did not 
apply to him. When Black responded that she had 
no knowledge of any other arrangement Giusti may 
have had with Hyde, Giusti signed the document. 
He did not strike out any provision of the 
agreement  [***25] or ask to sign it later so that he 
could speak with Hyde prior to signing it. Given 
that Giusti is a sophisticated executive who was 
savvy enough to recognize and question the at-will 
provision, he clearly could have noted his concerns 
on the document or refused to sign it until he could 
clarify his concerns. He did neither. And because 
the terms of the SWC employment agreement are 
clear, the conversation he claims he had with Black 
is inadmissable parol evidence. 35 The SWC 
employment agreement clearly provides, as does 
the November offer letter, that Giusti's employment 
was at-will.


 [*P49]  Giusti next argues that the November offer 
letter supersedes the SWC employment agreement 
and, therefore, his employment was not at-will. As 
with his other claims, this claim is based on Giusti's 
assertion that the November offer letter contained a 
guaranty of employment. Because the November 
offer  [***26] letter contained no such guaranty, 
this argument fails.


 [*P50]  Finally, Giusti argues that the district court 
erred in dismissing his contract claims [**977]  that 
are unrelated to the termination of his employment. 


35 Giusti also argues that Black fraudulently induced him to sign the 
SWC employment agreement by telling him that his signature was a 
prerequisite to her processing his benefit enrollment. Giusti 
presented no evidence that her statement was fraudulent. We 
therefore decline to address his argument on this point.


He fails, however, to adequately brief those claims. 
36 His entire argument consists of two sentences 
and a footnote containing a six-item laundry list of 
Giusti's allegations against SWC and Hyde. We 
therefore decline to address this argument.


 [*P51]  For all the foregoing reasons, the district 
court did not err in granting summary judgment to 
SWC on Giusti's contract claims.


B. The District Court Did Not Err in Granting 
Summary Judgment to SWC on Giusti's Fraudulent 
Inducement Claim


 [*P52]  Giusti next argues that the district court 
erred in granting summary judgment to SWC on his 
claim that SWC "fraudulently induc[ed] him to 
leave his secure executive employment at Cambric 
and accept employment and employment contracts 
at SWC." The  [***27] district court granted 
summary judgment to SWC on this claim because it 
found that Giusti made "no showing of damages, a 
crucial element of [the] claim." The court was 
correct.


 [*P53]  HN16[ ] As the party moving for 
summary judgment, SWC had the burden of 
demonstrating that there was no genuine issue of 
material fact. 37 SWC asserted that Giusti had not 
demonstrated that he suffered damages--an 
essential element of his fraudulent inducement 
claim--and, therefore, there was no issue of 
material fact on the question of damages. 38 When, 


36 HN15[ ] Utah Rule of Appellate Procedure 24(a)(8)-(9) requires 
adequate briefing of the arguments, including, "the contentions and 
reasons of the appellant with respect to the issues presented, . . . with 
citations to the authorities, statutes, and parts of the record relied 
on."


37 Utah R. Civ. P. 56(c).


38 HN17[ ] The elements of a fraud claim include the following:


(1) a representation; (2) concerning a presently existing 
material fact; (3) which  [***28] was false; (4) which the 
representor either (a) knew to be false, or (b) made recklessly, 
knowing that he had insufficient knowledge upon which to 


2009 UT 2, *2; 201 P.3d 966, **976; 2009 Utah LEXIS 8, ***24
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as here, the moving party "challenges an element of 
the nonmoving party's case on the basis that no 
genuine issue of material fact exists, the burden 
then shifts to the nonmoving party to present 
evidence that is sufficient to establish a genuine 
issue of material fact." 39 The district court found 
that Giusti failed to satisfy this burden. 
Specifically, the court found that Giusti failed to 
raise a genuine issue of material fact regarding his 
damages, and the court granted summary judgment 
to SWC. We affirm.


 [*P54]  Giusti asserts that the district court erred in 
measuring his damages by comparing his Cambric 
compensation with his post-Cambric compensation. 
Giusti claims that in measuring his damages, the 
court should have considered the value of the SWC 
employment agreement and awarded him its full 
value. As we have held, however, the SWC 
employment agreement was not breached. 
Therefore, Giusti is not entitled to the benefit of 
that bargained-for agreement.


 [*P55]  Rather, Giusti is limited to those damages 
necessary to compensate him for having been, as he 
claims, fraudulently induced to leave Cambric. 
Accordingly, the court measured Giusti's 
 [***29] damages by comparing what he earned at 
Cambric, in base salary and commissions, with 
what he earned at SWC, and later, at Callware. 40 
Under this measure, if Giusti suffered a loss in 
compensation after leaving Cambric, he suffered 
damages. Because Giusti failed to raise a genuine 
issue of material fact as to whether he incurred such 
damages, the court correctly granted SWC's motion 


base such representation; (5) for the purpose of inducing the 
other party to act upon it; (6) that the other party, acting 
reasonably and in ignorance of its falsity; (7) did in fact rely 
upon it; (8) and was thereby induced to act; (9) to his injury 
and damage.


Dugan v. Jones, 615 P.2d 1239, 1246 (Utah 1980) (emphasis added).


39 Eagar v. Burrows, 2008 UT 42, P15, 191 P.3d 9 (internal citations 
and quotation marks omitted).


40 Giusti accepted employment at Callware shortly after his 
employment was terminated at SWC.


for summary judgment.


 [*P56]  The approach employed by the district 
court has been adopted by other jurisdictions. 
41 [**978]  In Pennsylvania, for example, the 
Superior Court concluded that the plaintiff-
employee was entitled to distinct damages for his 
fraudulent inducement claim. The court noted that 
"[d]amages for fraud are limited to what losses 
were immediately and proximately caused by the 
fraud" and held that it was the "loss of [the 
employee's] salary and benefits from [his prior 
employer that] was the injury caused by appellant's 
fraudulent misrepresentation." 42 


 [*P57]   [***30] We agree with this approach and 
clarify that HN18[ ] in the employment context, 
damages for fraudulent inducement consist of the 
losses that are "immediately and proximately 
caused" by the fraud. That is, the employee is 
entitled to recover the difference between the 
compensation provided by the employer whom the 
employee was induced to leave and the 
compensation that follows. The district court was 
correct in applying this measure to Giusti's claim.


 [*P58]  Giusti also argues that, even if the court 
applied the correct measure of damages, it erred in 
calculating those damages. The district court found 
that Giusti's employment at Cambric provided him 
the following: $ 125,000 annual salary, an $ 800 
per month car allowance, and a future periodic 
bonus based on the company's economic 
performance and Giusti's performance. The court 
then compared that compensation with Giusti's 
compensation at SWC, which provided Giusti the 
following: $ 180,000 annual salary plus bonuses 
and other benefits. Finally, the court reviewed 
Giusti's compensation from Callware and found 


41 See, e.g., Helmer v. Bingham Toyota Isuzu, 129 Cal. App. 4th 
1121, 29 Cal. Rptr. 3d 136, 143-44 (Ct. App. 2005); Prokopeas v. 
Rapp Collins World Wide, Inc., No 3:03-CV-1994-D, 2004 U.S. Dist. 
LEXIS 20507, at *2 (N.D. Tex. Oct. 13, 2004).


42 Lokay v. Lehigh Valley Coop. Farmers, Inc., 342 Pa. Super. 89, 
492 A.2d 405, 410, 411 (Pa. Super. Ct. 1985).


2009 UT 2, *2; 201 P.3d 966, **977; 2009 Utah LEXIS 8, ***28
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that it constitutes the following: $ 125,000 annual 
salary plus commissions and bonuses.


 [*P59]  In comparing these figures, the court 
reviewed the  [***31] annual salaries and 
commission and bonus structures at Cambric, 
SWC, and Callware. The court concluded that 
Giusti earned the same annual salary at Callware as 
he did at Cambric ($ 125,000), and that he earned 
more at SWC ($ 180,000) than at Cambric. Thus, 
he suffered no damages in his annual salary as a 
result of leaving Cambric. Giusti disputes this 
finding, claiming that his base salary at Cambric 
was due to increase to $ 135,000 in January 2000. 
Thus, according to Giusti, the court made a $ 
10,000 error in its calculations.


 [*P60]  But even if the district court had 
determined that Giusti's annual salary was $ 
135,000 at Cambric, that determination would not 
have changed the court's conclusion that Giusti 
suffered no damages. That is, Giusti's annual salary 
at SWC was also a factor, and it far exceeded $ 
135,000--it was $ 180,000. Based on these figures, 
Giusti earned $ 45,000 more at SWC than at 
Cambric. Therefore, even if Giusti earned $ 10,000 
less at Callware than at Cambric ($ 125,000 versus 
$ 135,000 respectively), his total annual salary 
following his employment at Cambric still 
exceeded that of what he earned at Cambric, and 
any claimed error in the court's calculation of his 
annual  [***32] salary was harmless. 43 


 [*P61]  Based on its comparison of Giusti's bonus 
and commission structure at Cambric and Callware, 
the court rejected his claim that his bonuses at 
Cambric far exceeded those at Callware. Giusti 
claimed that he would have received $ 75,000 in 
bonuses at Cambric. The court found that such a 
claim was "speculative at best and cannot be 
proven with requisite 'reasonable certainty' because 
[Giusti's future bonuses] are tied to [Cambric's] 


43 State v. Evans, 2001 UT 22, P 20, 20 P.3d 888. (HN19[ ] 
"[H]armless error is an error that is sufficiently inconsequential that 
there is no reasonable likelihood that it affected the outcome of the 
proceedings.").


future economic performance as well as [Giusti's] 
future performance." As to his commissions at 
Callware, Giusti testified only that he received 
commissions, but that he could not remember how 
much.


 [*P62]  Because Giusti claimed future bonuses at 
Cambric but failed to provide current commission 
figures from Callware, [**979]  the court could not 
accurately compare the numbers to determine 
whether Giusti suffered any damages by leaving 
Cambric. And it correctly held that HN20[ ] 
"[s]ummary judgment is warranted if a plaintiff 
fails 'to supply evidence, which,  [***33] if 
accepted as true, would clearly and convincingly 
support each element of a fraud claim.'" 44 


 [*P63]  The district court was correct in (1) 
distinguishing between breach of contract and 
fraudulent inducement damages, (2) measuring 
damages by comparing Giusti's Cambric 
compensation with his post-Cambric compensation, 
and (3) granting summary judgment because Giusti 
failed to raise a genuine issue of material fact 
regarding his damages. Therefore, the district court 
did not err in granting summary judgment to SWC 
on Giusti's fraudulent inducement claim.


C. The District Court Did Not Err in Granting 
Summary Judgment to SWC on Giusti's Tortious 
Interference Claim


 [*P64]  Giusti next argues that the district court 
erred in granting summary judgment to SWC on 
Giusti's tortious interference claim. Giusti claims 
that "Hyde and Erickson maliciously and 
intentionally interfered with [Giusti's] existing and 
prospective economic relations with SWC [by 
terminating his employment] for the wholly 
personal reason of saving their own jobs and not for 
any legitimate business purpose of their employer." 
The district  [***34] court correctly rejected this 


44 The district court quoted Republic Group v. Won-Door Corp., 883 
P.2d 285, 292 (Utah Ct. App. 1994).
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claim.


 [*P65]  HN21[ ] To recover damages for tortious 
interference, "a plaintiff must prove (1) that the 
defendant intentionally interfered with the 
plaintiff's existing or potential economic relations, 
(2) for an improper purpose or by improper means, 
(3) causing injury to the plaintiff." 45 When the 
defendants are also employees, however, the 
plaintiff must establish that the defendants were 
acting outside the scope of their employment for 
purely personal reasons. 46 Employees act for 
purely personal motives when their actions are in 
no way connected with the employer's interests. 47 


 [*P66]  The two sides submitted conflicting 
evidence as to the reason for Giusti's termination. 
SWC cited numerous performance-based reasons, 
48 while Giusti cited non-performance based 
reasons. Specifically, Giusti claims that because 
SWC failed to meet its revenue targets for the year, 
Hyde engaged in a "malicious plan to divert 
attention from his own failures to meet 
 [***35] SWC's revenue targets by blaming 
Giusti." Based on these claims, Giusti argues that 
there was a genuine issue of fact regarding the 
motive of Hyde, and therefore, summary judgment 
was inappropriate.


 [*P67]  The district court correctly noted, 
however, that HN22[ ] "when an employee's 
activity is so clearly within the scope of 


45 Leigh Furniture & Carpet Co. v. Isom, 657 P.2d 293, 304 (Utah 
1982) (citation omitted).


46 See Lichtie v. U.S. Home Corp., 655 F. Supp. 1026, 1028 (D. Utah 
1987).


47 See Birkner v. Salt Lake County, 771 P.2d 1053, 1057 (Utah 
1989).


48 At his deposition, Hyde claimed that Giusti's employment was 
terminated because Giusti (1) failed to actively drive revenue and 
close deals for SWC, (2) was not sufficiently familiar with SWC's 
products, (3) created disharmony among the salesforce who worked 
for him, and (4) was not effective in promoting SWC products, 
training the sales organization, dealing with customers, helping close 
deals, or interacting with team members.


employment that reasonable minds cannot differ, 
the court may decide the issue as a matter of law." 
49 


 [*P68]  Here, the court correctly found that, as 
high level executives with the responsibility for the 
operation of SWC, "the right to terminate is an 
activity clearly within the scope of employment of 
Erickson and Hyde." 50 The court also noted that 
even if [**980]  Hyde had mixed motives for 
terminating  [***36] Giusti's employment, that 
does not prevent a grant of summary judgment. 51 


 [*P69]  The district court was correct on all points. 
Giusti presented no evidence that Hyde and/or 
Erickson acted beyond the scope of employment 
and terminated Giusti's employment for purely 
personal reasons that were in no way connected 
with their employer's interests. Thus, Giusti failed 
to raise a genuine issue of material fact regarding 
Hyde's and Erickson's motives, and the court 
correctly granted summary judgment to SWC on 
Giusti's tortious interference claim.


III. THE DISTRICT COURT DID NOT ERR IN 
DENYING SWC'S REQUEST FOR ATTORNEY 
FEES OR IN LIMITING ITS RECOVERY OF 
COSTS


 [*P70]  We now address SWC's cross-appeal, in 
which it claims that the  [***37] district court erred 
in denying it attorney fees and in limiting its award 
of costs to $ 55. We hold that the district court did 
not err in either regard. We address each argument 
below.


49 See Christensen v. Swenson, 874 P.2d 125, 127 (Utah 1994).


50 The court of appeals has explained that duties within the scope of 
employment include those that are "generally directed toward the 
accomplishment of objectives within the scope of the employee's 
duties and authority, or reasonably incidental thereto." Nunez v. 
Albo, M.D., 2002 UT App 247, P 12, 53 P.3d 2.


51 See Lichtie, 655 F. Supp. at 1027 ("[I]f an agent acts with mixed 
motives his or her conduct will be within the scope of 
employment[,]" and summary judgment is appropriate.).
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A. The District Court Did Not Err in Denying SWC 
Attorney Fees


 [*P71]  SWC first argues that the district court 
erred in denying it attorney fees. In its order, the 
court noted that HN23[ ] "attorney fees in Utah 
are awarded only as a matter of right under a 
contract or statute." 52 The court then reviewed 
section 7.3 of the SWC employment agreement and 
found that it did not provide for an award of fees to 
SWC under the facts of this case. The court was 
correct.


 [*P72]  Section 7.3 provides in relevant part the 
following:


In the event either party defaults in any of the 
terms or provisions of this Agreement the non-
defaulting party shall be entitled to recover its, 
his or her reasonable attorney's fees and costs 
incurred, whether or not suit is commenced or 
final judgment obtained. (Emphasis added.)


 [*P73] HN24[ ]  "Fees provided for by contract . 
. . are allowed only in strict accordance with the 
terms of the contract." 53 The terms of section 7.3 
require that there  [***38] be a defaulting party in 
order for an award of fees to be triggered. The 
district court correctly noted--and SWC has never 
claimed otherwise--that "[Giusti] is not a defaulting 
party." The court then ruled that section 7.3 was 
never triggered, and therefore, could not serve as 
the basis for an award of fees to SWC.


 [*P74]  On appeal, SWC contends that while the 
precise terms of section 7.3 were unmet, SWC is 
nevertheless entitled to an award of fees. SWC cites 
Utah Code section 78B-5-826 and our holding in 
Bilanzich v. Lonetti, 54 wherein we interpreted and 
applied section 78B-5-826.


52 The district court quoted Foote v. Clark, 962 P.2d 52, 54 (Utah 
1998).


53 Foote, 962 P.2d at 54.


54 2007 UT 26, 160 P.3d 1041.


 [*P75]  Section 78B-5-826 provides the following:
A court may award costs and attorney fees to 
either party that prevails in a civil action based 
upon any promissory note, written contract, or 
other writing executed after April 28, 1986, 
when the provisions of the promissory note, 
written contract, or other writing allow at least 
one party to recover attorney fees. 55


 [*P76]  SWC argues that in Bilanzich, we 
interpreted this section broadly to mean that 
whenever litigation is based on a writing that 
contains a provision allowing at least one 
 [***39] party to recover attorney fees, the precise 
terms of the provision are irrelevant, and district 
courts should liberally award fees to prevailing 
parties. Bilanzich, however, is inapplicable.


 [*P77]  In Bilanzich, we held that when a contract 
creates "an unequal exposure to the risk of 
contractual liability for attorney [**981]  fees," 56 
district courts may apply section 78B-5-826 to 
ensure that both parties are subject to the attorney 
fee provision. 57 Here, section 7.3 of the SWC 
employment agreement provided attorney fees to 
the "non-defaulting party." Thus, as to attorney 
fees, neither party had a contractual advantage or 
assumed more contractual liability than the other; 
SWC and Giusti were subject to the provision 
equally. Accordingly, Bilanzich does not apply. 
SWC is entitled to fees only under the terms of 
section 7.3. That section requires a defaulting party. 
In this case, there was none, and the district court 
correctly denied SWC's claim for fees.


B. The District Court Did Not Err in Limiting 
SWC's Recovery of Costs


 [*P78]  SWC next argues that  [***40] the district 


55 Utah Code Ann. § 78B-5-826 (2008).


56 2007 UT 26, P 19, 160 P.3d 1041.


57 "[T]he language of the statute is not mandatory but allows courts 
to exercise discretion in awarding attorney fees and costs." Id. P 17.
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court erred in limiting its recovery of costs. The 
district court ruled that rule 54(d) did not provide 
for costs except for $ 55 in witness costs. 58 HN25[


] We review the district court's denial of costs for 
abuse of discretion, granting a high degree of 
deference to the court's decision. We hold that the 
court did not abuse its discretion in limiting SWC's 
award of costs. 59 


 [*P79]  Rule 54(d) of the Utah Rules of Civil 
Procedure provides in pertinent part that


HN26[ ] costs shall be allowed [**982]  as of 
course to the prevailing party unless the court 
otherwise directs; provided, however, where an 
appeal or other proceeding for review is taken, 
costs of the action, other than costs in 
connection with such appeal or other 
proceeding for review, shall abide the final 
determination of the cause.


 [*P80]  HN27[ ] "Costs" as used in rule 54 refers 
to fees that are paid to the court, fees that are paid 
to witnesses, costs that are  [***41] authorized by 
statute and costs incurred in taking depositions, 
subject to the limitation that they were taken in 
good faith and appear to be essential for the 
development and presentation of the case. 60 


 [*P81]  SWC's Verified Memorandum of Costs, 
which it timely submitted pursuant to rule 54(d), 61 
requested total costs of $ 13,329.56. Of that 
amount, $ 2,039.60 was for photocopy costs, 
Westlaw charges, and witness fees. The remaining 
amount--$ 11,289.96--was for deposition costs for 
ten individuals, including Giusti, whose deposition 


58 SWC also argues that it is entitled to costs under section 7.3 of the 
SWC employment agreement. Because we conclude that there was 
no defaulting party, section 7.3 was never triggered, and we do not 
address this argument.


59 See, e.g., Pennington v. Allstate Ins. Co., 973 P.2d 932 (Utah 
1998).


60 Frampton v. Wilson, 605 P.2d 771, 774 (Utah 1980).


61 See Utah R. Civ. P. 54(d)(2).


was taken over the course of seven sessions.


 [*P82]  The court limited SWC's award to $ 55 in 
witness costs and found that SWC's request for 
"copying costs and overnight delivery charges is 
not within the definition of costs." Turning to the 
deposition costs, the court found that, while SWC's 
depositions were taken in good faith, the case was 
decided on legal rather than factual grounds, and 
therefore, SWC failed to establish that the extensive 
deposition of Giusti was "essential for the 
development of the case[,] and since there is no 
method to parse out what portion may have been 
essential  [***42] from the overall claim, the claim 
is denied."


 [*P83]  SWC argues that due to the factually 
intensive nature of Giusti's claims, all the 
depositions SWC conducted were essential to 
defending against each claim, and the depositions 
allowed SWC to "successfully move for dismissal 
of every one of [Giusti's] claims except one that 
[he] voluntarily dismissed." Additionally, SWC 
points out that the court did not explain why it 
denied costs regarding the other nine depositions. 
Thus, it claims, the district court erred.


 [*P84]  HN28[ ] In reviewing a district court's 
denial or award of costs, we apply a highly 
deferential standard. We also recognize that rule 
54(d) is discretionary: "costs shall be allowed as of 
course to the prevailing party unless the court 
otherwise directs." 62 And there are two 
requirements for awarding deposition costs: the 
trial court must be persuaded that (1) the 
depositions were taken in good faith, and (2) they 
must appear to be essential to the development of 
the case. 63 


 [*P85]  Given these considerations, the district 
court did not abuse its discretion in limiting SWC's 
award of costs. The district court specifically 
addressed  [***43] the two requirements for 


62 Utah R. Civ. P. 54(d)(1) (emphasis added).


63 Frampton, 605 P.2d at 774.
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awarding deposition costs and found that, while the 
depositions were taken in good faith, the court was 
unpersuaded that the "extensive length of [Giusti's] 
deposition" was necessary.


 [*P86]  SWC argues that Giusti's extensive 
deposition was necessary because of the factually 
intensive nature of his claims and because he was 
prone to giving long, speech-like answers. But such 
an argument is insufficient to demonstrate that the 
court abused its discretion. The court applied the 
correct standard, gave a legitimate reason for its 
decision, and therefore, did not abuse its discretion. 
We therefore affirm the court's decision to limit 
SWC's award of costs to $ 55.


CONCLUSION


 [*P87]  First, rule 7(f)(2) and our decision in Code 
demonstrate that the July judgment was necessary, 
and therefore, Giusti's appeal was timely. Second, 
the district court did not err in granting summary 
judgment to SWC on each of Giusti's claims: (1) 
his contract claims fail because the November offer 
letter did not guarantee Giusti's employment; (2) 
his fraudulent inducement claim fails because 
Giusti failed to raise a genuine issue of material 
fact regarding his damages; and (3) his tortious 
interference  [***44] claim fails because Giusti 
failed to raise a genuine issue of material fact 
regarding Hyde's and Erickson's motives in 
terminating his employment.


 [*P88]  Finally, the district court did not err in 
denying SWC attorney fees because the SWC 
employment agreement does not provide for them 
on the facts of this case. The district court also did 
not abuse its discretion in limiting SWC's award of 
costs. We therefore affirm each of the district 
court's decisions.


 [*P89]  Chief Justice Durham, Justice Wilkins, 
Justice Parrish, and Justice Nehring concur in 
Associate Chief Justice Durrant's opinion.


End of Document
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Utah R. Evid. 502(b)(4)(B)(i)-(iii).
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The spousal privilege is not applicable, if the judge 
finds that sufficient evidence, aside from the 
communication, has been introduced to warrant a 
finding that the communication was made, in whole 
or in part, to enable or aid anyone to commit or to 
plan to commit a tort. Utah R. Evid. 28(2)(e).


Counsel: Lincoln W. Hobbs, Akiko Kawamura, 
Salt Lake City, for appellants.


Roger R. Fairbanks, Salt Lake City, for appellees.  


Judges: HOWE, Justice: Chief Justice Durham, 
Associate Chief Justice Durrant, Justice Russon, 
and Justice Wilkins concur in Justice Howe's 
opinion.  


Opinion by: HOWE 


Opinion


 [**237]  HOWE, Justice:


INTRODUCTION


 [*P1]  Plaintiffs, home owners, appeal from an 
order granting a motion for summary judgment to 
defendants, a real estate broker and his agent, who 
were involved in the sale of real estate to plaintiffs.


BACKGROUND


 [*P2]  On May 2, 1994, plaintiffs C. Dean and 
Carol N. Hermansen entered into an earnest money 
sales agreement with Stanley McDougal, a licensed 
contractor, to construct a home on lots located 
within the Wasatch Downs Subdivision which were 
owned by McDougal Shaw Development, LLC.


 [*P3]  Stanley McDougal is a part owner of 
McDougal Shaw Development. Stanley's wife, 
Terena McDougal, is a licensed real estate agent 
who worked for George Tasulis, d.b.a. Interchange 
Real Estate, [***2]  a licensed real estate broker. 
When the Hermansens executed the earnest money 


sales agreement, Tasulis and Terena were engaged 
by McDougal Shaw Development to act as listing 
broker and agent, respectively. The Hermansens 
assert that in their conversations with Tasulis, he 
implied to them that he was acting in their best 
interests and representing them in the real estate 
transaction. 1


 [*P4]  The Hermansens are the only plaintiffs who 
are parties to this appeal. Their claims against 
Stanley and Terena McDougal, as individuals, have 
been resolved in a partial settlement agreement. In 
this appeal, the  [**238]  Hermansens seek reversal 
of a summary judgment dismissing their claims 
against Tasulis. Terena remains a party to the suit 
only by virtue of her agency relationship with 
Tasulis. 


 [*P5]  The Hermansens allege that at some [***3]  
point prior to April 30, 1994, Terena, Stanley, and 
Tasulis became aware, or through the exercise of 
reasonable diligence should have been aware, of 
significant problems with the stability of the soil 
and subsurface conditions at the subdivision. 
Surface water would accumulate in one area of the 
subdivision, and in preparing the property for 
development of residential construction, a backhoe 
was stuck for several days in a mud bog. They 
further assert that Stanley was also aware that the 
previous owner of the property kept livestock that 
occasionally would mire down in the mud and have 
to be pulled out by horses. Stanley installed a 
subdrainage system to prepare the property for 
construction. Despite the installation of the 
subdrainage system, the unstable soil conditions 
resulted in some parts of the Hermansens' home 
settling 3.75 inches, causing substantial structural 
damage. 2


 [*P6]  Terena [***4]  was a guarantor on the 
purchase of the property which became Wasatch 


1  Although the Hermansens indicate in their brief that Tasulis 
represented he was acting in the Hermansens' best interest, it is 
unclear whether they employed their own real estate agent.


2  A civil engineer deposed by the plaintiffs testified that it is normal 
for a home to settle up to one inch. 
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Downs Subdivision. The record indicates that 
Terena and Tasulis occupied a trailer office located 
within the subdivision and that Tasulis was in the 
trailer the day a backhoe got stuck in what was 
described as "chocolate pudding-like mud." 
Deposition testimony revealed that it took two to 
three days of work with three to four pieces of 
heavy machinery to extricate the backhoe. The 
Hermansens assert that Tasulis and Terena knew 
that the lots purchased by the Hermansens were 
unsuitable for residential construction, but neither 
of them disclosed this information to the 
Hermansens. 


 [*P7]  Stanley McDougal was questioned in 
deposition whether he had discussed his decision to 
purchase the subdivision property with his wife, 
Terena. He acknowledged that these conversations 
had taken place. However, on advice of counsel, 
Stanley asserted the spousal privilege and refused 
to answer questions about whether Terena and he 
discussed surface water that Stanley had observed 
on the property. Stanley's counsel indicated that he 
would advise Stanley not to answer any other 
questions respecting any conversation between 
Stanley [***5]  and Terena relating to the existence 
or nonexistence of surface water within the 
subdivision. Stanley did, however, admit that 
Terena did not actively seek to sell real estate other 
than properties in which he had an ownership 
interest and that a significant portion of the real 
estate that Terena sold was real estate owned by 
him. 


 [*P8]  The Hermansens assert that under Utah law, 
because real estate professionals hired by a vendor 
are expected to be honest, ethical, and competent, 
and are answerable at law for their statutory duty to 
the public, Tasulis and Terena each breached that 
duty when they failed to disclose material defects in 
the property. The Hermansens further allege that 
Terena and Tasulis knew or should have known of 
the unstable condition of the soil at the subdivision 
upon which Stanley was building the Hermansens' 
future home and that Stanley, Terena, and Tasulis 
worked to fraudulently represent that the property 


was suitable for residential construction.


 [*P9]  The trial court dismissed plaintiffs' 
negligence claim against Tasulis and Terena based 
on its interpretation of American Towers Owners 
Ass'n v. CCI Mechanical, Inc., 930 P.2d 1182 
(Utah 1996),  [***6]  which the trial court 
concluded precluded claims for economic loss 
arising from nonintentional torts. The court also 
dismissed plaintiffs' claim of fraud, finding 
insufficient evidence to support that claim.


ANALYSIS


 [*P10]  HN1[ ] We review the trial court's 
summary judgment for correctness, considering 
only whether the trial court correctly applied the 
law and correctly concluded that no disputed issues 
of material fact existed. See, e.g.,  [**239]  Surety 
Underwriters v. E & C Trucking,2000 UT 71, P14, 
10 P.3d 338. HN2[ ] Summary judgment is 
appropriate only "if the pleadings, depositions, 
answers to interrogatories, and admissions on file, 
together with the affidavits, if any, show that there 
is no genuine issue as to any material fact and that 
the moving party is entitled to judgment as a matter 
of law." Id. When we review a grant of summary 
judgment, "we view the facts and all reasonable 
inferences drawn therefrom in the light most 
favorable to the non-moving party." 2000 UT 71, at 
P15.


I. APPLICABILITY OF AMERICAN TOWERS 


 [*P11]  The trial court relied heavily on American 
Towers in entering summary judgment for 
defendants on the Hermansens' claims of [***7]  
negligence and breach of fiduciary duty, applying 
the economic loss doctrine to bar these claims.  930 
P.2d 1182, 1184 (Utah 1996). The plaintiff in 
American Towers sought damages for losses 
incurred as a result of alleged faulty design and 
construction in the plumbing and electrical systems 
of a large condominium complex. Id. The plaintiff, 
however, "was not a direct party to any of the 
construction contracts with defendants and . . . 
there was no express language in the contracts 
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establishing an intent to confer a special benefit on 
the [plaintiff]." Id. at 1187. Thus the success of the 
plaintiff's action in that case was dependent upon 
whether it was an intended third-party beneficiary.


 [*P12]  HN3[ ] As we noted in Oxendine v. 
Overturf, "the predominant inquiry in any third-
party beneficiary case is whether the contracting 
parties clearly intended the third party to receive a 
separate and distinct benefit from the contract." 
1999 UT 4, P14, 973 P.2d 417 (citing Am. Towers, 
930 P.2d at 1188). In the present case, we are not 
faced with a third-party beneficiary scenario. 
Rather, the two remaining [***8]  parties to this 
suit, the Hermansens and the real estate broker and 
his agent, dealt directly with one another. 
Therefore, the issue becomes whether any duties or 
contractual relationship existed, the breach of 
which would entitle the Hermansens to a remedy.


II. ECONOMIC LOSS RULE 


 [*P13]  The trial judge determined that the 
economic loss rule articulated in American Towers 
precluded suit against Tasulis and Terena for 
nonintentional torts. In the recent case of SME 
Industries, Inc. v. Thompson, Ventulett & 
Associates, Inc., we traced the product liability 
roots of the economic loss rule articulated in 
American Towers, and reiterated its application to 
limit certain types of claims, stating:


HN4[ ] The economic loss rule is a judicially 
created doctrine that marks the fundamental 
boundary between contract law, which protects 
expectancy interests created through agreement 
between the parties, and tort law, which protects 
individuals and their property from physical harm 
by imposing a duty of reasonable care. 


 SME Indus., Inc., 2001 UT 54, P32, 28 P.3d 669 
(citing Am. Towers, 930 P.2d at 1190). We also 
noted that although the economic [***9]  loss rule 
has its roots in limiting damages in products 
liability cases where there is no physical injury, 
"the rationales underlying the doctrine are 


particularly applicable in the construction setting." 
SME Indus., Inc., 2001 UT 54 at P35, 28 P.3d 669. 
While not solely limited to a construction setting, 
we wrote that "'construction projects are 
characterized by detailed and comprehensive 
contracts that form the foundation of the industry's 
operations.'" Id. (quoting Am. Towers, 930 P.2d at 
1190). We also noted:


In American Towers . . . relief for defeated 
economic expectations under a design or 
construction contract was to come from the contract 
itself, not from third parties. We reasoned that to 
conclude otherwise would essentially impose the 
plaintiffs' "economic expectations upon parties 
whom the [plaintiffs] did not know and with whom 
they did not deal and upon contracts to which they 
were not a party."


Id. (quoting Am. Towers, 930 P.2d at 1192) 
(alteration in the original) (citation omitted).


 [*P14]  In the present case, the Hermansens assert 
that both Tasulis and Terena breached their duties 
to [***10]  disclose potential problems with the 
property about which they knew or  [**240]  
should have known. The Hermansens are not 
contending that they are owed a duty as third-party 
intended beneficiaries. They do not assert that 
Terena and Tasulis owed them duties arising from a 
contract to which they are not privy. We therefore 
distinguish the case at bar from American Towers 
and SME Industries as we are not faced with third-
party beneficiaries or a suit by a buyer against a 
seller where all respective rights of the parties are 
negotiated and risk appropriately designated in a 
written instrument. The relationship at issue is a 
direct relationship between buyers, a real estate 
broker, and his agent who allegedly failed to 
properly discharge their professional duties. 


 [*P15]  The facts of American Towers, and two 
court of appeals cases that predate it, Maack v. 
Resource Design & Construction, Inc., 875 P.2d 
570 (Utah Ct. App. 1994), and Schafir v. Harrigan, 
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879 P.2d 1384 (Utah Ct. App. 1994), all involved 
the purchase of completed residences. In those 
cases, plaintiffs sought economic damages resulting 
from faulty construction. In the instant case, 
 [***11]  the Hermansens purchased a lot and 
entered a contract for the construction of a home. 
They contend that the economic damages they seek 
relate to the manner in which the real estate broker 
and his agent provided services to them and are, 
therefore, consistent with American Towers, SME 
Industries, Maack, and Schafir. Conversely, an 
opinion that economic losses cannot be recovered 
under any circumstance runs afoul of previous 
precedent and, indeed, ignores the precedents relied 
upon in American Towers. 


 [*P16]  The Hermansens draw support for their 
argument from two recent Colorado cases wherein 
the Supreme Court of Colorado adopted the 
economic loss rule, but allowed causes of action to 
lie for breaches of duties arising outside of written 
contracts.  Grynberg v. Agric. Tech, Inc., 10 P.3d 
1267 (Colo. 2000); Town of Alma v. Azco Constr., 
Inc., 10 P.3d 1256, (Colo. 2000). Expressly 
adopting the economic loss rule, the Supreme Court 
of Colorado outlined the practical application and 
parameter of the rule, stating:


HN5[ ] The proper focus in an analysis under the 
economic loss rule is on the source of the duties 
alleged to have been [***12]  breached. Thus, our 
formulation of the economic loss rule is that a party 
suffering only economic loss from the breach of an 
express or implied contractual duty may not assert a 
tort claim for such a breach absent an independent 
duty of care under tort law.


 Grynberg, 10 P.3d at 1269 (emphasis added).


 [*P17]  We expressly adopt this interpretation of 
the economic loss rule. Therefore, HN6[ ] the 
initial inquiry in cases where the line between 
contract and tort blurs is whether a duty exists 
independent of any contractual obligations between 
the parties. When an independent duty exists, the 


economic loss rule does not bar a tort claim 
"because the claim is based on a recognized 
independent duty of care and thus does not fall 
within the scope of the rule." Town of Alma, 10 
P.3d at 1263. We now turn to an analysis of 
whether defendants owed the Hermansens any 
independent duties.


III. BREACH OF DUTIES AS A LICENSED 
REAL ESTATE PROFESSIONALS


 [*P18]  The Hermansens allege that Tasulis and 
Terena breached duties owed to them as licenced 
real estate professionals in not disclosing known 
material defects in the property. We discuss each 
alleged [***13]  breach in turn.


 [*P19]  The Hermansens assert that as a licensed 
real estate broker, Tasulis owed them a duty to 
disclose known material defects in the soil 
condition at the subdivision. As discussed above, if 
Tasulis owed an independent duty to the 
Hermansens, American Towers does not bar the 
Hermansens claim.


 [*P20]  In Secor v. Knight, we discussed the duties 
imposed upon real estate brokers to "deal fairly and 
honestly, despite the fact that the broker is acting 
primarily as the seller's agent." 716 P.2d 790, 795 
n.1 (Utah 1986) (citing Note, Real Estate Brokers' 
Duties to Prospective Purchasers, 1976 B.Y.U. L. 
Rev. 513, 514-15.) We cited with approval a 
California case that held that the purposes for 
imposing a duty to disclose accurate or complete 
information "are to protect the buyer from the 
unethical broker and seller and to insure that the 
buyer is provided sufficient accurate information to 
make an  [**241]  informed decision whether to 
purchase." Id. (citing Easton v. Strassburger, 152 
Cal. App. 3d 90, 199 Cal.Rptr. 383 (1984)). 
Because of the potential of substantial injury that 
could result from misplaced reliance [***14]  on a 
broker, the Easton court held:


A real estate broker is a licensed person or entity 
who holds himself out to the public as having 
particular skills and knowledge in the real estate 
field. He is under a duty to disclose facts materially 
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affecting the value or desirability of the property 
that are known to him . . . .


 Easton, 199 Cal.Rptr. at 387. We conclude that 
Tasulis owed an independent duty to the 
Hermansens to disclose facts materially affecting 
the value or the desirability of the property that 
were known to him.


 [*P21]  Similarly, the Hermansens allege that 
although Terena was selling property for McDougal 
Shaw Development, she owed a duty as a licensed 
real estate agent to disclose known soil defects. 
Terena's liability would flow to Tasulis as a result 
of the employer-employee relationship, which 
defendants have not challenged. In Christenson v. 
Commonwealth Land Title Co., 666 P.2d 302 (Utah 
1983), we stated that although gratuitous advice 
from a stranger to a transaction cannot be 
actionable, when or if


"the information is given in the capacity of one in 
the business of supplying such information, 
that [***15]  care and diligence should be exercised 
which is compatible with the particular business or 
profession involved. Those who deal with such 
persons do so because of the advantages which they 
expect to derive from this special competence. The 
law, therefore, may well predicate on such a 
relationship, the duty of care to insure the accuracy 
and validity of the information."


 666 P.2d at 305 (quoting 1 F. Harper & F. James, 
The Law of Torts, § 7.6, at 546 (1956)). 


 [*P22]  Specific to the duties of a real estate agent 
to those persons to whom the agent owes no 
fiduciary duty, we stated in Dugan v. Jones that 
"HN7[ ] though not occupying a fiduciary 
relationship with prospective purchasers, a real 
estate agent hired by the vendor is expected to be 
honest, ethical, and competent and is answerable at 
law for his or her statutory duty to the public." 615 
P.2d 1239, 1248 (Utah 1980). We apply this 
reasoning and hold that Terena as the real estate 


agent owed a duty, independent of any implied or 
express contracts, to be "honest, ethical, and 
competent" in her relationship with the 
Hermansens, although she and Tasulis were hired 
by the vendor. We agree with [***16]  the 
assessment of the court of appeals in Schafir v. 
Harrigan when it stated:


Oftentimes, . . . real estate agents and sellers are 
understandably unaware of latent defects in the 
home at the time of sale. This is an inherent risk 
involved in purchasing a home. Thus, HN8[ ] the 
mere fact that the real estate agent has a duty to 
disclose known defects to potential purchasers does 
not mean that the [seller's] agent is liable for all 
subsequent problems that come to light. The 
purchasers must also demonstrate that the real 
estate agent misrepresented, or had prior 
knowledge of, defects in the home. Only when the 
purchaser can establish that the agent had both the 
duty to disclose and knowledge of the defects is 
recovery appropriate.


 879 P.2d 1384, 1390 (Utah Ct. App. 1994). 


 [*P23]  Accordingly, we do not impose upon real 
estate professionals a duty to conduct independent 
inspections of property they sell. However, HN9[
] when real estate professionals undertake to secret 
known material defects, they breach their duty to be 
honest, ethical, and competent and are liable for 
their actions.


IV. FRAUD  


 [*P24]  Under a general heading of fraud, the 
Hermansens [***17]  allege that the unstable nature 
of the soil and subsurface conditions of the lots 
upon which their home was built, known to Tasulis 
and Terena, was not disclosed to them. Fraudulent 
nondisclosure encapsules the cause of action 
claimed by the Hermansens. 3 HN10[ ] To support 
a claim of fraudulent  [**242]  nondisclosure a 
plaintiff must prove the following three elements: 


3  The Hermansens also allude to intentional misrepresentation, but 
this claim is undeveloped, and we therefore decline to address it.
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(1) the nondisclosed information is material, (2) the 
nondisclosed information is known to the party 
failing to disclose, and (3) there is a legal duty to 
communicate.  Mitchell v. Christensen, 2001 UT 
80, P9, 31 P.3d 572 .


 [*P25]  In Mitchell, the plaintiffs alleged that at 
the time of their purchase of the defendants' home 
(1) a swimming pool on the property was leaking, 
(2) the defendants were aware of the leak, and (3) 
the defendants had a legal duty to disclose these 
defects prior to selling their [***18]  property to 
the plaintiffs, which they failed to do.  2001 UT 80 
at P4, 31 P.3d 572. The defendants defended that 
they had no duty to disclose defects under the 
doctrine of caveat emptor.  2001 UT 80 at P5, 31 
P.3d 572. We held that sellers of real property owe 
a duty to disclose material known defects that 
cannot be discovered by a reasonable inspection by 
an ordinary prudent buyer. Id. at P12, 31 P.3d 572.


 [*P26]  With this holding, we issued some specific 
precautions. We first cautioned that "HN11[ ] if a 
defect can be discovered by reasonable care, the 
doctrine of caveat emptor prevails and precludes 
recovery by the vendee." 2001 UT 80 at P11, 31 
P.3d 572. We next instructed that HN12[ ] an 
ordinary prudent buyer would not be required to 
"hire numerous expert home inspectors to search 
for hidden defects," but this does not mean that 
inspection by an expert will never be required.  
2001 UT 80 at PP12-13, 31 P.3d 572. We 
concluded in Mitchell that the sellers had a legal 
duty to disclose the known leaks in their swimming 
pool prior to the sale of their property to the buyers 
because the leaks could not have been discovered 
by an ordinary prudent buyer. 4 2001 UT 80 at P16, 
31 P.3d 572.  [***19]  


 [*P27]  Summary judgment is appropriate only "if 
the pleadings, depositions, answers to 


4  We recognize that in the instant case the buyers were not dealing 
directly with the sellers. This difference does not insulate a real 
estate agent from the tort of fraudulent nondisclosure because we 
have determined above that real estate agents owe a duty to buyers to 
be honest, ethical, and competent.


interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the 
moving party is entitled to judgment as a matter of 
law." Surety Underwriters, 2000 UT 71 at P14, 10 
P.3d 338 (citations omitted). With this standard in 
mind, we review the elements of fraudulent 
nondisclosure. 


 [*P28]  First, we must determine whether the 
defective nature of the property was material. 
Second, we evaluate whether the nondisclosed 
information was known to the party failing to 
disclose. Third, we must decide whether there 
was [***20]  a legal duty to communicate. Having 
already held that both Terena and Tasulis owed a 
duty to disclose any known defects, we address 
only the first two elements. 


 [*P29]  We must determine whether the defective 
condition of the property was material. We have 
held that HN13[ ] materiality is "'something 
which a buyer or seller of ordinary intelligence and 
prudence would think to be of some importance in 
determining whether to buy or sell.'" Gohler v. 
Wood, 919 P.2d 561, 564 (Utah 1996) (quoting S & 
F. Supp.ly Co. v. Hunter, 527 P.2d 217, 221 (Utah 
1974)). It is clear to us that the defect in the 
property that caused substantial damage to the 
home, as occurred in this case, is a defect that a 
buyer or seller of ordinary intelligence and 
prudence "would think to be of some importance" 
in determining whether to buy a home. Id.


 [*P30]  The remaining issue is whether Terena and 
Tasulis knew of the material defect in the property. 
In support of their contention that Terena and 
Tasulis knew of the defect, the Hermansens assert 
that both of them worked out of a trailer on the 
subdivision. Tasulis knew of the subdrainage 
system. It is disputed whether [***21]  he had 
actual knowledge of the unstable condition of the 
soil, but there is testimony that he heard statements 
regarding the backhoe being severely stuck in mud 
near where the Hermansens' home would be built. 
We agree with the Hermansens that disputed facts 
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sufficient to preclude summary judgment remain as 
to whether Tasulis did or did not know of the 
unstable condition of the soil. 


 [*P31]  [**243]   Terena was guarantor on the loan 
for the purchase of the property that was developed 
into the Wasatch Downs Subdivision. Her husband 
was aware of the backhoe becoming stuck and was 
also aware of livestock miring down in the area 
near the Hermansens' future home. Terena knew of 
the subdrainage system and occupied a trailer on 
the subdivision. We recognize that "HN14[ ] 'bald 
statements do not suffice to establish a genuine 
issue of material fact.'" Rawson v. Connover, 2001 
UT 24, P33, 20 P.3d 876, 883 (quoting Dairy Prod. 
Servs., Inc. v. Wellsville, 2000 UT 81, P24, 13 P.3d 
581 (quoting In re Smith, 925 P.2d 169, 174 (Utah 
1996))). However, HN15[ ] in responding to 
Terena and Tasulis' motion for summary judgment, 
the Hermansens were required to "set 
forth [***22]  specific facts showing that there 
[was] a genuine issue for trial." Utah R. Civ. P. 
56(e); see also  Rawson, 2001 UT 24, P33, 20 P.3d 
876. The Hermansens contend that facts and 
inferences drawn in the light most favorable to 
them should preclude summary judgment for 
Terena. We agree and hold that sufficient facts, as 
discussed above, exist to preclude summary 
judgment for her.


V. SPOUSAL PRIVILEGE


 [*P32]  The Hermansens assert that evidence 
supporting their claim of Terena's knowledge of the 
unstable condition of the soil at the subdivision 
could be obtained from testimony of 
communications between Terena and Stanley. 
Following advice from their counsel, Terena and 
Stanley refused to answer questions in their 
depositions regarding discussions they may have 
had about the soil conditions, asserting spousal 
privilege. The Hermansens argue that the privilege 
should not preclude discovery in this instance 
because the communication between Stanley and 
Terena was used to commit, plan to commit, or 
conceal a tort.


 [*P33]  Under Utah law, HN16[ ] "neither a wife 
nor a husband may either during a marriage or 
afterwards be, without the consent of the other, 
examined [***23]  as to any communication made 
by one to the other during the marriage." Utah 
Code Ann. § 78-24-8(1)(a) (1996). The privilege 
does not apply to (1) a civil action or proceeding by 
one spouse against the other, (2) a criminal action 
or proceeding for a crime committed by one spouse 
against another, (3) the crime of deserting or 
neglecting to support a spouse or child, or (4) any 
civil or criminal proceeding for abuse or neglect 
committed against the child of either spouse. Id. § 
78-24-8(1)(b)(i)-(iv). Under the fifth exception, the 
privilege does not apply "if otherwise specifically 
provided by law." Id. § 78-24-8(v). The question 
then becomes whether there are any other laws 
which grant exceptions to spousal privilege.


 [*P34]  The purpose of the communications 
privilege is, "to encourage marital confidences, 
which in turn promotes marital harmony." Utah R. 
Evid. 502, advisory committee note (2001). With 
respect to the privilege, the advisory committee on 
the Utah Rules of Evidence has noted:


More persuasive [is] . . . the interest in securing an 
expectation of privacy pertaining to confidential 
communications between spouses. This 
expectation [***24]  interest is based in part on 
whatever reliance married couples have placed on 
their understanding of existing marital privilege 
law. It is based well on the private nature of the 
marriage relationship.


Id. Furthermore, it has been said, "The stress of 
modern society make more attractive than ever 
before the prospect of a safe harbor of intimacy 
where spouses can confide in each other freely 
without fear that what they say will be published 
under compulsion." Id. (quoting 2 J. Weinstein & 
M. Berger, Weinstein's Evidence 505-12 (1986)).


 [*P35]  The Hermansens rely upon the exception 
found in rule 502(b)(4)(B) of the Utah Rules of 
Evidence, which states that HN17[ ] the privilege 
does not exist "as to any communication which was 
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made in whole or in part, to enable or aid anyone (i) 
to commit, (ii) to plan to commit, or (iii) to conceal 
a crime or tort." Utah R. Evid. 502(b)(4)(B)(i)-(iii). 
However, a simple allegation of claims sounding in 
tort does not render this exception applicable. 


 [*P36]  The advisory committee note to rule 502 
recognizes that the exceptions to the rules are 
similar to those found in rule 28 of  [**244]  the 
1971 Utah Rules of Evidence. Rule 28(2)(e)(1971), 
 [***25]  stated that HN18[ ] the privilege is not 
applicable, "if the judge finds that sufficient 
evidence, aside from the communication, has been 
introduced to warrant a finding that the 
communication was made, in whole or in part, to 
enable or aid anyone to commit or to plan to 
commit a tort." Utah R. Evid. 28(2)(e). This 
language gives guidance in determining when a tort 
exception to spousal privilege should apply. To 
preserve the purpose of the privilege, it cannot be 
found to be inapplicable simply because a party 
alleges a tort or crime. There must be sufficient 
evidence, independent of the communication, to 
support a finding that it was so made.


 [*P37]  In the instant case, the trial court 
determined that only speculation supported the 
Hermansens' claims against Tasulis and Terena. We 
now review the record to determine whether there 
was evidence, independent of any communication, 
to support a finding that communication from 
Stanley to Terena was made in whole or in part to 
enable or aid her to plan to commit or to conceal a 
tort. The Hermansens adduced evidence that 
Stanley saw a seep and surface water prior to his 
purchase of the subdivision property and 
subsequently installed a subdrainage [***26]  
system. Terena and Tasulis occupied a trailer on the 
subdivision during the construction project. The 
trailer was located at the site during the period of 
time when a backhoe was stuck in the soil which 
had the consistency of "chocolate pudding." The 
Hermansens produced evidence that Tasulis and 
Terena were aware of the installation of a 
subdrainage system to remove ground water. A 
large percentage of the real estate sold by Terena 


was properties Stanley or his businesses owned. 
Terena was also a guarantor on the purchase of the 
property. A reasonable inference can properly be 
drawn that Terena would have inspected the 
property and made some inquiries about its 
suitability before becoming a guarantor. See  Surety 
Underwriters, 2001 UT at P15, 10 P.3d 338 ("We 
view the facts and all reasonable inferences drawn 
therefrom in the light most favorable to the non-
moving party.") Both Stanley, as a developer of the 
property, and Terena, as the real estate agent, had a 
pecuniary interest in selling the property. We hold 
that this independent evidence is substantial and 
sufficient to warrant an exception to the spousal 
communication privilege. We realize the stringent 
nature [***27]  of this exception and the 
importance of the policy enunciated above for the 
existence of the privilege. To the extent that their 
communications with respect to the Wasatch 
Downs Subdivision were shared for the purpose of 
aiding one another in planning, committing, or 
concealing tortious acts, they should not be 
privileged. We therefore hold that the facts stated 
above are sufficient to justify an exception to the 
privilege in this instance. 


CONCLUSION


 [*P38]  We reverse the trial court's order of 
summary judgment in favor of Tasulis and Terena. 
We remand the case for further proceedings 
consistent with this opinion. 


---


 [*P39]  Chief Justice Durham, Associate Chief 
Justice Durrant, Justice Russon, and Justice Wilkins 
concur in Justice Howe's opinion.  


End of Document
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Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of 
Law > Appropriateness


Civil Procedure > Appeals > Summary 
Judgment Review > Standards of Review


HN1[ ]  Entitlement as Matter of Law, 
Appropriateness


The Supreme Court of Utah reviews a district 
court's grant of summary judgment for correctness 
and accords no deference to its conclusions of law. 
Summary judgment is appropriate only if "there is 
no genuine issue as to any material fact and the 
moving party is entitled to a judgment as a matter 
of law. Utah R. Civ. P. 56(c). In evaluating whether 


the district court correctly concluded that there 
were no genuine issues of material fact, the 
supreme court construes the facts and any 
inferences drawn from those facts in the light that is 
most favorable to the nonmoving party.


Civil Procedure > ... > Summary 
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Law > Appropriateness


Real Property Law > Deeds > Construction & 
Interpretation


Civil Procedure > Appeals > Standards of 
Review > General Overview


HN2[ ]  Entitlement as Matter of Law, 
Appropriateness


When a district court interprets a deed as a matter 
of law, the Supreme Court of Utah accords its 
construction no particular weight, reviewing its 
action under a correctness standard. Whether a 
contract or a deed is ambiguous is a question of 
law, which the supreme court reviews for 
correctness. If an ambiguity exists in the deed, then 
there is a factual issue as to what the parties 
intended, and summary judgment would generally 
be inappropriate.


Real Property Law > Deeds > Construction & 
Interpretation


HN3[ ]  Deeds, Construction & Interpretation
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The doctrine of merger provides that upon delivery 
and acceptance of an unambiguous deed, all prior 
negotiations and agreements are deemed merged 
therein.


Contracts Law > Remedies > Reformation


Real Property 
Law > Deeds > Remedies > Reformation


HN4[ ]  Remedies, Reformation


Reformation of a written instrument may be proper 
when a party alleges that the writing did not 
conform to the intent of the parties.


Real Property Law > Deeds > Construction & 
Interpretation


HN5[ ]  Deeds, Construction & Interpretation


Deeds are to be construed like other written 
instruments, and where a deed is plain and 
unambiguous, parol evidence is not admissible to 
vary its terms. Courts interpreting a deed should 
employ all appropriate tools of construction to 
arrive at the best interpretation of its language. In 
interpreting a contract or a deed, courts look to the 
writing itself to ascertain the parties' intentions. 
Specifically, courts determine the parties' intent 
from the plain language of the four corners of the 
deed.


Real Property Law > Deeds > Construction & 
Interpretation


HN6[ ]  Deeds, Construction & Interpretation


The intention of the parties to a conveyance is open 
to interpretation only when the words used are 
ambiguous. Accordingly, if the language of a deed 
is unambiguous, the intention of the parties may be 
determined as a matter of law based on the 
language of the deed.


Real Property Law > Deeds > Construction & 
Interpretation


HN7[ ]  Deeds, Construction & Interpretation


Even if the parties disagree about the meaning of 
deed language, this does not mean that a deed is 
ambiguous. A deed's language is ambiguous only if 
the parties have both advanced a tenable 
interpretation of the language. A party cannot make 
a successful claim of ambiguity based on usage of a 
term that is not reasonable or is the product of 
forced or strained construction.


Business & Corporate Compliance > ... > Real 
Property Law > Zoning > Administrative 
Procedure


Real Property Law > Zoning > General 
Overview


HN8[ ]  Zoning, Administrative Procedure


In order to develop property in Wasatch County, a 
developer must obtain a permit from the county. 
Wasatch County imposes different restrictions 
depending on the size of the development, the 
nature of the development, and the "zone" that it is 
in. Each zone has permitted principal uses and 
permitted conditional uses. Conditional uses are 
allowed only if the county grants the developer a 
conditional use permit.


Business & Corporate Compliance > ... > Real 
Property Law > Zoning > Planned Unit 
Developments


HN9[ ]  Zoning, Planned Unit Developments


Planned performance developments are specifically 
applicable to only two zones, one of which is the 
Mountain Zone. Wasatch Cnty., Utah, Code § 
16.29.02 (2010).
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Business & Corporate Compliance > ... > Real 
Property Law > Zoning > Planned Unit 
Developments


HN10[ ]  Zoning, Planned Unit Developments


Equivalent residential units (ERU) is another way 
of saying population density. The Wasatch County 
Code defines ERUs as the number of residential 
equivalents to determine density based on sewer, 
water and square footage of a structure. Wasatch 
Cnty., Utah, Code  § 16.04.02 (2013). Under the 
Utah Code, an ERU is a dwelling, unit, or 
development that is equal to a single-family 
residence in terms of the nature of its use or impact 
on an improvement to be provided in the 
assessment area. Utah Code Ann. § 11-42-102(20).


Real Property Law > Zoning > General 
Overview


HN11[ ]  Real Property Law, Zoning


See Wasatch Cnty., Utah, Code § 16.23.06(A) 
(2013).


Real Property Law > Zoning > General 
Overview


HN12[ ]  Real Property Law, Zoning


Until the rights vest on a particular piece of 
property, the city or state can change land-use and 
zoning regulations and apply the new laws to the 
development of the property. The vested rights 
doctrine is the body of law that addresses at what 
point development rights "vest" such that 
subsequent zoning changes cannot be retroactively 
applied. This area of law generally concerns the 
constitutional rights of landowners harmed by post-
approval changes to county or municipal permitting 
and zoning regulations.


Real Property Law > Zoning > General 
Overview


HN13[ ]  Real Property Law, Zoning


In Utah, rights in a development application vest 
upon submission of a completed application that 
conforms to the county land use and zoning 
ordinances in effect at the time. Utah Code Ann. § 
17-27a-508.


Real Property Law > Zoning > General 
Overview


HN14[ ]  Real Property Law, Zoning


When a county approves property for development 
but then that property is sold to someone else, no 
additional approval is necessary so long as the new 
owner's use is consistent with that that had already 
been approved.


Real Property Law > Zoning > General 
Overview


HN15[ ]  Real Property Law, Zoning


See Wasatch Cnty., Utah, Code § 16.23.06(A) 
(2013).


Contracts Law > Defenses > Fraud & 
Misrepresentation > General Overview


HN16[ ]  Defenses, Fraud & Misrepresentation


To prevail on a claim of fraudulent inducement, a 
plaintiff must establish: (1) that a representation 
was made; (2) concerning a presently existing 
material fact; (3) which was false and; (4) which 
the representor either (a) knew to be false; or (b) 
made recklessly, knowing that there was 
insufficient knowledge upon which to base such a 
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representation; (5) for the purpose of inducing the 
other party to act upon it; and (6) that the other 
party, acting reasonably and in ignorance of its 
falsity; (7) did in fact rely upon it; (8) and was 
thereby induced to act; (9) to that party's injury and 
damage.


Torts > ... > Prospective 
Advantage > Intentional 
Interference > Elements


HN17[ ]  Intentional Interference, Elements


In order to recover damages for intentional 
interference with prospective economic relations, a 
plaintiff must prove (1) that the defendant 
intentionally interfered with the plaintiff's existing 
or potential economic relations; (2) for an improper 
purpose or by improper means; (3) causing injury 
to the plaintiff. To show an improper purpose, the 
plaintiff must prove more than a defendant's 
motivation of ill will toward the plaintiff; rather, 
the plaintiff must show that the defendant's 
predominant purpose was to injure the plaintiff. 
When a party is reasonably acting to protect a 
legitimate economic interest of its own, this is not 
an improper purpose. Improper means are present 
where the means used to interfere with a party's 
economic relations are contrary to law, such as 
violations of statutes, regulations, or recognized 
common law rules. Improper means include 
violence, threats or other intimidation, deceit or 
misrepresentation, bribery, unfounded litigation, 
defamation, or disparaging falsehood.


Real Property Law > Deeds > General 
Overview


HN18[ ]  Real Property Law, Deeds


Land development rights, which are a conditional 
right granted and controlled by the county 
government, are not included as a matter of law in a 
deed's general terms of conveyance giving a 


grantee the "rights and privileges thereunto 
belonging" to a piece of real property.


Real Property 
Law > Deeds > Remedies > Reformation


HN19[ ]  Remedies, Reformation


A unilateral mistake is generally not grounds to 
reform a deed.


Counsel: Denise A. Dragoo, Elisabeth M. 
McOmber, Robert E. Mansfield, Salt Lake City, for 
appellant.


John A. Snow, Nicole M. Deforge, Kelley M. 
Marsden, Salt Lake City, for appellee.


Judges: ASSOCIATE CHIEF JUSTICE 
NEHRING authored the opinion of the Court, in 
which CHIEF JUSTICE DURRANT, JUSTICE 
DURHAM, JUSTICE PARRISH, and JUSTICE 
LEE joined.


Opinion by: NEHRING


Opinion


 [**216]  ASSOCIATE CHIEF JUSTICE NEHRING, 
opinion of the Court:


INTRODUCTION


 [*P1]  This case is about land in Park City, Utah—
a little town that has undergone many 
transformations. Mormon pioneers first traveled 
through the area on their way to Salt Lake City. 
When prospectors discovered silver in the hills, it 
became a mining boomtown, then, when the price 
of silver fell, it was nearly deserted as a ghost 
town—but industrious residents reinvented it as a 
luxury resort destination, which it remains today. 
At the heart of this appeal is a dispute about land 
once owned by one of the original Park City mining 
magnates—appellant's great-grandfather, Mr. 
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David Keith—who along with Mr. Thomas Kearns 
founded the highly successful Silver King Mining 
Company in Park City in the 1890s. The property 
that gave [***2]  rise to this dispute is located near 
what is now the luxury ski resort Deer Valley. 
Appellant, Ms. Betty Keith, and her two siblings, 
Ms. Geneva Keith Ulm and Mr. David Keith IV, 
inherited the parcels of land at issue from their 
father, Mr. David Keith III. Following the bequest, 
the siblings owned the relevant parcels as tenants in 
common with each other and with United Park City 
Mines (UPCM).


 [*P2]  After Ms. Keith inherited the property in 
1996, she and UPCM decided to jointly develop the 
parcels. In 2002, the parties submitted a 
development plan to the county, which was 
approved. UPCM was later acquired by Talisker 
Corporation, Mountain Resort Developments' 
(MRD) parent company. Unfortunately, MRD and 
Ms. Keith could not agree how to jointly develop 
the property, nor could they agree on a purchase 
price for Ms. Keith's interest in the parcels. In 
2005, after several years of unsuccessful 
negotiation, MRD filed an action to partition the 
property. The parties ultimately entered a 
settlement agreement (2005 settlement agreement) 
and exchanged interests in the parcels. Ms. Keith 
gained an undivided interest in parcel A and MRD 
received an undivided interest in parcels B and C. 
Thereafter, [***3]  MRD asserted that Ms. Keith 
had retained no development rights under the 
development plan. Ms. Keith sued for breach of 
contract, fraudulent inducement, and tortious 
interference with prospective economic relations, 
among other claims. The district court granted 
summary judgment to MRD and dismissed all of 
Ms. Keith's claims. We affirm.


BACKGROUND


 [*P3]  In early 2002, Ms. Keith and UPCM agreed 
that UPCM would submit an application to 
Wasatch County for approval of a large real estate 
development—"Pioche Mountain Estates"—on the 


common property (development plan). The 
proposed development covered 321 acres; 
contained 183 "equivalent residential units" 
(ERUs)1 including condominiums, ski lodges, and 
residential lots; and spanned the entirety of the 
three parcels commonly owned by Ms. Keith and 
UPCM (later MRD). Wasatch County approved the 
preliminary development plan (2002 approval).


 [*P4]  Ms. Keith and MRD began to disagree 
about the development. They could not agree how 
to proceed together nor on a purchase price for Ms. 
Keith's interests in  [**217]  the three parcels. They 
continued to negotiate and exchanged various 
offers in an attempt to reach an agreement.


 [*P5]  On April 30, 2004, MRD made an offer to 
exchange interests in the parcels with Ms. Keith 
and share in development costs "based upon our 
proportionate densities" (2004 settlement offer). 
Under the terms of this offer, Ms. Keith would have 
continued as part of the development and would 
have shared in the development costs based upon 
the number of ERUs in proportion to her property 
interest. Ms. Keith rejected the offer.


 [*P6]  In 2004, MRD purchased Ms. Keith's 
siblings' interests in the parcels.2 At that point, 
MRD owned all of parcels A, B, and C, except for 
Ms. Keith's interests. Ms. Keith's interests 
comprised one-third of parcel A, 8.3 percent of 


1 An ERU is the Wasatch County equivalent of a development right 
that assigns density to the development. Development rights in 
Wasatch County's "Mountain Zone" are assigned based in part upon 
the open space available to support such density. WASATCH CNTY., 
UTAH, CODE §§ 16.29.08, -14 (Sterling 2013); available at 
http://www.sterlingcodifiers.com 
/codebook/index.php?book_id=940. [***4]  Because the relevant 
provisions of the Wasatch County Code are substantively identical, 
as a convenience to the reader we cite throughout this opinion to the 
current version of the code.


2 The special warranty deed granted by Ms. Keith's siblings to MRD 
specified that the land was transferred, together with "all right, title 
and interest of the Grantor in and to all improvements located on the 
Property, all appurtenances, easements, rights-of-way and all other 
rights and privileges appertaining to the Property, [and] all 
development entitlements, approvals and permits pertaining to the 
Property." (emphasis added).
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parcel B, and 11.12 percent of parcel C. Parcel A 
consisted of approximately forty acres. 
Parcels [***5]  B and C together covered 
approximately 280 acres.


 [*P7]  In January 2005, MRD sought legal 
partition of its ownership interest from Ms. Keith's 
ownership interest in parcels A, B, and C, while 
continuing to engage in settlement negotiations 
with Ms. Keith. On April 28, 2005, Ms. Keith 
submitted an offer to settle the partition action 
(2005 settlement offer). She made two offers:


First . . . [Ms. Keith] is willing to make an offer 
of $5,100,000 for [MRD's] interest in the 
parcels. In the alternative, she would trade her 
interest in all other parcels if [MRD] would 
convey to her a hundred percent interest in 
Parcel A.


 [*P8]  MRD accepted the second offer on the 
terms stated by Ms. Keith. Ms. Keith and MRD 
exchanged special warranty deeds whereby MRD 
conveyed all of its interest [***6]  in parcel A and 
Ms. Keith conveyed to MRD all of her interest in 
parcels B and C. The parties then stipulated to the 
dismissal of the partition action.


 [*P9]  The special warranty deeds exchanged by 
the parties contained mirror language expressing 
the intent to mutually exchange 100 percent interest 
in the respective parcels,


Together with all the appurtenances, rights and 
privileges thereunto belonging; and Subject to 
restrictions, reservations, covenants, 
conditions, easements and right-of-ways now 
of record, all other matters now of record, and 
general property taxes, assessments and 
charges for the year 2005 and thereafter.3


 [*P10]  Following the settlement, Ms. Keith 
discovered that MRD no longer considered her a 
part of the Pioche development plan and instead 


3 The deed Ms. Keith granted to MRD and the mirror deed MRD 
granted her are different from the deeds Ms. Keith's siblings granted 
to MRD. Specifically, Ms. Keith's deed omits the language 
purporting to grant "all development entitlements, approvals and 
permits pertaining to the Property."


intended to pursue the development plan without 
her and without parcel A, which Ms. Keith now 
owned in its entirety. The parties do not dispute that 
MRD informed [***7]  county officials and 
potential buyers of Ms. Keith's property that MRD 
had retained all 183 ERUs approved in the 2002 
approval of the Pioche development and that it 
believed that no ERUs were transferred to Ms. 
Keith in the settlement agreement.4


 [*P11]  After the exchange of deeds under the 
2005 settlement agreement, Ms. Keith continued to 
pay Wasatch County for forty-eight ERUs as they 
related to the water rights of the property. 
Additionally, a comparison of the map of parcel A 
with the proposed layout for Pioche Mountain 
Estates shows that four townhome buildings—each 
containing between ten and thirteen units—and four 
ski  [**218]  club buildings were to be located on 
parcel A under the 2002 approval.


 [*P12]  Ms. Keith sued MRD for breach of 
contract, breach of warranty, fraudulent [***8]  
inducement, tortious interference with prospective 
economic relations, declaratory relief, and to quiet 
title.5 The parties filed cross-motions for summary 
judgment and the district court found in favor of 
MRD on all claims.


 [*P13]  The district court granted summary 
judgment in favor of MRD on Ms. Keith's claims of 
breach of contract and breach of warranty because 
it held that MRD and Ms. Keith could not lawfully 
transfer ERUs that the Wasatch County Planning 
Commission had granted under the 2002 approval. 
This decision was based on the district court's 


4 Wasatch County Code requires 160 acres minimum for a large 
development in the Mountain Zone. WASATCH CNTY., UTAH, CODE § 
16.09.03 (Sterling 2013). Parcel A was about forty acres. Thus, 
outside of the 2002 approval, Ms. Keith officially retained only the 
ability to build at most two single family homes on her parcel. MRD 
attempted to go forward with the Pioche development on its land. 
MRD's parcels, B and C, together were well over 160 acres.


5 Ms. Keith also sued Wasatch County. In 2010, to resolve the 
litigation, the County conditionally approved fifty-four ERUs for 
Ms. Keith's property. In October 2010, Ms. Keith sold her property 
to a third party.
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interpretation of Wasatch County, Utah, Code 
section 16.27.10(C)(3) (Sterling 2013)6 and on its 
finding that MRD and Ms. Keith abandoned the 
development plan and decided to develop their 
respective parcels separately.7


 [*P14]  The district court granted summary 
judgment in favor of MRD on Ms. Keith's claim for 
fraudulent inducement [***10]  because it found 
that Ms. Keith did not present sufficient evidence 
of the elements required for fraudulent inducement. 
The court found that Ms. Keith presented (1) no 
evidence that MRD "made any representation about 
apportionment or transfer of ERUs which [Ms.] 
Keith relied upon in entering into the settlement 
agreement" and (2) no evidence that MRD intended 
to deceive Ms. Keith when the parties entered into 
the settlement agreement.


 [*P15]  Finally, the district court concluded that as 
a matter of law, under the undisputed facts, MRD 
did not tortiously interfere with Ms. Keith's 
contractual interests by an improper means or for 
an improper purpose. According to the court, 
"MRD had a proper purpose for asserting that it did 
not transfer ERUs to [Ms.] Keith," specifically, its 


6 Previously codified at WASATCH CNTY., UTAH, CODE § 
16.27.10(3)(c) (Sterling 2010).


7 The district court interpreted the Wasatch County Code phrase, 
"Preliminary approvals shall be for the entire property," to mean that 
in the 2002 preliminary approval the Wasatch [***9]  County 
Planning Commission allocated 183 ERUs for the entire 321-acre 
property—parcels A, B, and C. The district court reasoned that "[t]he 
only right to ERUs transferred to Keith under the settlement 
agreement was conditioned upon development of parcels A, B, and C 
consistent with the 2002 preliminary plan." But the district court 
found that Ms. Keith and MRD had abandoned the preliminary plan 
by settling the partition action. The district court further concluded 
that any transfer of ERUs from MRD to Ms. Keith in the settlement 
agreement was legally impossible because reallocation of ERUs for 
separately planned and developed parcels is a government function. 
Finally, the district court concluded the settlement agreement did not 
transfer ERUs to Ms. Keith even if it were legally possible to do so. 
It reasoned that because MRD and Ms. Keith never agreed upon the 
"number of ERUs to be allocated to their respective parcels, or the 
method by which this number would be ascertained," there was no 
"meeting of the minds as to this material term" and the settlement 
agreement was "unenforceable."


"genuinely held belief" that it did not transfer any 
ERUs to Ms. Keith in the settlement agreement. 
The court concluded that MRD "did not utilize 
improper means in expressing its opinion" about 
the ERUs because MRD merely expressed views 
"regarding the import of legal documents to public 
officials at planning meetings in connection with 
the planning process." Ms. Keith appeals the 
district court's decision to grant summary [***11]  
judgment on her claims for breach of contract, 
breach of warranty, fraudulent inducement, and 
tortious interference with prospective economic 
relations. We find that the district court properly 
granted summary judgment in favor of MRD on all 
claims and therefore affirm.


ISSUES AND STANDARD OF REVIEW


 [*P16]  Ms. Keith appeals the district court's grant 
of summary judgment in favor of MRD and 
corresponding dismissal of all of Ms. Keith's 
claims. HN1[ ] We review a district court's grant 
of summary judgment for correctness and "accord 
no deference to [its]  [**219]  conclusions of law."8 
Summary judgment is appropriate only if "there is 
no genuine issue as to any material fact" and "the 
moving party is entitled to a judgment as a matter 
of law."9 In evaluating whether the district court 
correctly concluded that there were no genuine 
issues of material fact, we construe the facts and 
any inferences drawn from those facts in the light 
that is most favorable to the nonmoving party, Ms. 
Keith.10


 [*P17]  Ms. Keith also appeals the district court's 
denial of her motion for summary judgment on her 
breach [***12]  of contract claim. HN2[ ] When a 


8 Torian v. Craig, 2012 UT 63, ¶ 13, 289 P.3d 479.


9 Utah R. Civ. P. 56(c).


10 Peterson v. Sunrider Corp., 2002 UT 43, ¶ 13, 48 P.3d 918. When 
there are cross-motions for summary judgment, we view the facts in 
the light most favorable to the losing party. See Cabaness v. Thomas, 
2010 UT 23, ¶¶ 2-3, 232 P.3d 486.
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district court interprets a deed as a matter of law, 
"we accord its construction no particular weight, 
reviewing its action under a correctness standard."11 
"Whether a contract" or a deed "is ambiguous is a 
question of law, which we review for 
correctness."12 If an ambiguity exists in the deed, 
then there is a "factual issue as to what the parties 
intended," and summary judgment would generally 
be inappropriate.13


ANALYSIS


 [*P18]  Ms. Keith argues that MRD improperly 
made statements and proceeded as though it had 
retained all of the ERUs in the 2002 approval 
because she believes that forty-eight ERUs were 
conveyed to her by the special warranty deed. She 
supports [***13]  her position by citing (1) 
language from MRD's 2004 settlement offer that 
suggested her future retention of ERUs, (2) the fact 
that she paid for water rights in the amount of forty-
eight ERUs on parcel A, and (3) a comparison of 
her land map with the Pioche development map 
from the 2002 approval, showing the planned 
location of buildings and lots. We disagree and 
therefore affirm the district court's summary 
judgment ruling.


I. BREACH OF CONTRACT


11 Selvig v. Blockbuster Enters., LC, 2011 UT 39, ¶ 18, 266 P.3d 691 
(internal quotation marks omitted); see also Stern v. Metro. Water 
Dist., 2012 UT 16, ¶ 21, 274 P.3d 935; Ault v. Holden, 2002 UT 33, 
¶ 37, 44 P.3d 781; Cornish Town v. Koller, 758 P.2d 919, 921 (Utah 
1988) ("[I]n the absence of ambiguity, the construction of a deed is a 
question of law for the court.").


12 Peterson, 2002 UT 43, ¶ 14, 48 P.3d 918; see also Kimball v. 
Campbell, 699 P.2d 714, 716 (Utah 1985) ("A contract's 
interpretation may be either a question of law, determined by the 
words of the agreement, or a question of fact, determined by 
extrinsic evidence of intent.").


13 Peterson, 2002 UT 43, ¶ 14, 48 P.3d 918 (internal quotation marks 
omitted); accord RHN Corp. v. Veibell, 2004 UT 60, ¶ 40, 96 P.3d 
935 ("[E]xtrinsic evidence is admissible to illuminate the intent of 
the parties if the terms of a deed are ambiguous." (internal quotation 
marks omitted)).


 [*P19]  Ms. Keith asserts that the district court 
erred when it granted summary judgment to MRD 
on her breach of contract claim.14 She argued 
below, and renews her argument on appeal, that 
MRD breached the terms of the "2005 Settlement 
Agreement by refusing to confirm . . . the division 
of the ERUs that was agreed to." Ms. Keith argues 
that "the terms of the 2005 Settlement Agreement 
were contained in three documents"—Ms. Keith's 
letter making the offer, MRD's letter accepting that 
offer, and the deeds themselves.15 MRD agrees that 
"these documents constitute the sum total of 
 [**220]  the parties' agreement" and characterizes 
the "contract at issue" as the "settlement 
agreement," which it states "was effected by the 
exchange of deeds." Neither party raised HN3[ ] 
the [***14]  doctrine of merger, which "provides 
that upon delivery and acceptance of an 
unambiguous deed, all prior negotiations and 
agreements are deemed merged therein."16 We will 
ignore this omission, however, because the contents 
of the two letters—Ms. Keith's offer and MRD's 
acceptance—neither materially add to nor detract 


14 Ms. Keith also appeals the district court's grant of summary 
judgment on her claim of breach of warranty. But she fails to make 
any argument that MRD breached a covenant of title. See, e.g., 
Sanpete Am., LLC v. Willardsen, 2011 UT 48, ¶¶ 60-62, 269 P.3d 
118 (explaining that by law, warranty deeds include certain 
covenants of title). Both because Ms. Keith failed to brief her breach 
of warranty claim and because the claim appears to have no merit, 
we will not address it. See id. ¶ 64 n.14 ("We will not address 
inadequately briefed issues"). A special warranty deed is a deed "in 
which the grantor covenants to defend the title against only those 
claims and demands of the grantor and those claiming by and under 
the grantor." BLACK'S LAW DICTIONARY 477 (9th ed. 2009). Since 
Ms. Keith did not allege a title defect, her claim for breach of 
warranty fails as a matter of law and was appropriately 
dismissed. [***15] 


15 Technically, this would be four documents.


16 Nelson v. Gregory Cnty., 323 N.W.2d 139, 141 (S.D. 1982); accord 
Spears v. Warr, 2002 UT 24, ¶ 13, 44 P.3d 742 ("The merger 
doctrine, as a general rule, declares that on delivery and acceptance 
of a deed the provisions of the underlying contract for the 
conveyance are deemed extinguished or superseded by the deed." 
(internal quotation marks omitted)), abrogated on other grounds by 
Tangren Family Trust v. Tangren, 2008 UT 20, ¶ 16 n.20, 182 P.3d 
326.


2014 UT 32, *32; 337 P.3d 213, **219; 2014 Utah LEXIS 125, ***12
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from the language in the special warranty deeds.17


 [*P20]  Ms. Keith appears to conflate two legal 
theories. She argues (1) that the parties intended to 
include the ERUs granted by the county in the 
2002 [***16]  approval in their agreement and in 
the deeds and (2) that the ERUs were in fact 
included in the deed's unambiguous language. To 
the extent she implies that the parties intended to 
include ERUs in the conveyance but mistakenly did 
not, she has inadequately briefed a request for deed 
reformation. HN4[ ] Reformation of a written 
instrument may be proper when a party alleges that 
the writing did not conform to the intent of the 
parties.18 However, Ms. Keith has not asked us to 
reform the deed, nor has she argued any of the three 
justifications for reformation: (1) mutual mistake, 
(2) unilateral mistake where the other party knew of 
the mistake and kept silent, and (3) unilateral 
mistake caused by the other party's fraudulent 
affirmative behavior.19 Both parties confine their 
contract analysis to Ms. Keith's deed, which they 
both claim was not ambiguous and should be 
interpreted as a matter of law. Because Ms. Keith 
frames her argument as a question of deed 
interpretation, and because we believe this is the 
proper inquiry, we too will focus our attention on 
the deed.


 [*P21]  HN5[ ] "Deeds are to be construed like 
other written instruments, and where a deed is plain 
and unambiguous, parol evidence is not [***17]  


17 Ms. Keith's 2005 settlement offer, which MRD accepted, consisted 
of one sentence stating only that Ms. Keith "would trade her interest 
in all other parcels if [MRD] would convey to her a hundred percent 
interest in Parcel A." To the extent that Ms. Keith suggests that this 
language is relevant to the parties' intent, she has not adequately 
briefed this claim. Ms. Keith does not explicitly argue that language 
in the 2005 settlement agreement has independent significance or 
supplements the deed language. Nor do she or MRD address the 
relevance of the doctrine of merger. Nevertheless, Ms. Keith's breach 
of contract claim arises entirely out of the deed language, and thus 
we will likewise confine our analysis to the deed.


18 Jensen v. Manila Corp. of the Church of Jesus Christ of Latter-day 
Saints, 565 P.2d 63, 64-65 (Utah 1977).


19 See id.


admissible to vary its terms."20 "[C]ourts 
interpreting a deed should employ all appropriate 
tools of construction to arrive at the best 
interpretation of its language."21 In interpreting a 
contract or a deed, "we look to the writing itself to 
ascertain the parties' intentions."22 "Specifically, we 
determine the parties' intent from the plain 
language of the four corners of the deed."23


 [*P22]  HN6[ ] "[T]he intention of the parties to 
a conveyance is open to interpretation only when 
the words used are ambiguous."24 Accordingly, 
"[i]f the language of the [deed] is unambiguous, the 
intention of the parties may be determined as a 
matter of law based on the language of the 
[deed]."25 We hold  [**221]  that the language used 
in the special warranty deed granted by MRD to 
Ms. Keith was unambiguous and can be interpreted 
as a matter of law.


 [*P23]  The language of the special warranty 
deeds exchanged between the parties was identical. 
Each deed stated, in pertinent part,


Grantor, hereby CONVEYS AND 
WARRANTS specially against all claiming by, 
through or under Grantor, and not otherwise, to 
. . . Grantee . . . all of Grantor's right, title and 
interest in the real property in Wasatch County, 
State [***18]  of Utah, as follows: See 
[attached land description] . . . Together with 
all the appurtenances, rights, and privileges 
thereunto belonging; and Subject to 
restrictions, reservations, covenants, 


20 Hartman v. Potter, 596 P.2d 653, 656 (Utah 1979); see also Ault v. 
Holden, 2002 UT 33, ¶ 37, 44 P.3d 781.


21 Stern v. Metro. Water Dist., 2012 UT 16, ¶ 33, 274 P.3d 935.


22 Selvig v. Blockbuster Enters., LC, 2011 UT 39, ¶ 23, 266 P.3d 691 
(internal quotation marks omitted).


23 Ault, 2002 UT 33, ¶ 38, 44 P.3d 781.


24 Hartman, 596 P.2d at 656; Cornish Town v. Koller, 758 P.2d 919, 
921 (Utah 1988).


25 Peterson v. Sunrider Corp., 2002 UT 43, ¶ 18, 48 P.3d 918.


2014 UT 32, *32; 337 P.3d 213, **220; 2014 Utah LEXIS 125, ***15



https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5CVT-PDF1-F04M-204T-00000-00&context=&link=CLSCC4

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5CVT-PDF1-F04M-204T-00000-00&context=&link=CLSCC5

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-6280-003G-F52X-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-6280-003G-F52X-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5CVT-PDF1-F04M-204T-00000-00&context=&link=CLSCC6

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-5TC0-003G-F466-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45FK-2H30-0039-448G-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45FK-2H30-0039-448G-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5573-F4G1-F04M-304B-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:53BV-2B21-JCNJ-C02J-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45FK-2H30-0039-448G-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-5TC0-003G-F466-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-51H0-003G-F19X-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RXP-51H0-003G-F19X-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45PN-3460-0039-43XW-00000-00&context=





Page 10 of 16


conditions, easements and right-of-ways now 
of record, all other matters now of record, and 
general property taxes, assessments and 
charges for the year 2005 and thereafter.


 [*P24]  Both parties present competing 
interpretations of the deed language. Namely, the 
parties dispute whether the deed language granted 
the ERUs contained in the 2002 approval. HN7[ ] 
Though the parties disagree about the meaning of 
the deed language "rights, and privileges," this does 
not mean that the deed is ambiguous.26 A deed's 
language is ambiguous only if the parties have both 
advanced a "tenable" interpretation of the 
language.27 "[A] party cannot make a successful 
claim of ambiguity based on usage of a term that is 
not reasonable or is the product of forced or 
strained construction."28


 [*P25]  Ms. Keith argues that the deed language 
granting "all of Grantor's right, title and interest" in 
the real property, "together" with all 
"appurtenances, rights, and privileges" and 
"[s]ubject to . . . all other matters now of record" 
includes development rights. Specifically, she 
argues that the density (ERUs) allocated to the 
undivided property in the 2002 approval was an 
independent right that "vested" in her parcel and 
survived the transfer of ownership. Ms. Keith 
invokes the vested rights doctrine and argues that 
the 2002 approval created property rights that 
vested in her parcel and were accordingly "rights" 
and "privileges" as stated in the deed. We must 
therefore determine whether the ERUs were a 
"vested right" that attached to parcel A and would 
have run with the land.29 We hold that, under these 


26 Winegar v. Froerer Corp., 813 P.2d 104, 109 (Utah 1991) ("[T]he 
fact that the parties differ as to the interpretation of an agreement 
does not alone establish that ambiguity exists."); see also Stern, 2012 
UT 16, ¶ 21 n.7, 274 P.3d 935 (court will apply "all relevant tools of 
construction" before deeming a deed "ambiguous" such that extrinsic 
evidence [***19]  of intent becomes relevant).


27 Daines v. Vincent, 2008 UT 51, ¶ 30, 190 P.3d 1269 (internal 
quotation marks omitted).


28 Id. ¶ 30 n.5 (internal quotation marks omitted).


circumstances, they were not; and therefore Ms. 
Keith's interpretation of the deed is not reasonable 
and her breach of contract claim fails as a matter of 
law.


 [*P26]  We first discuss the nature of a preliminary 
development approval and its attendant ERUs. We 
then determine that the deed did not include the 
development rights granted by the 2002 approval. 
Finally, we conclude that Ms. Keith's interpretation 
of the deed language is not reasonable. The plain 
language of the deed does not and cannot under 
these circumstances include the provisional rights 
granted by the County in the 2002 approval.


 [*P27]  HN8[ ] In order to develop property in 
Wasatch County, as in most counties, a developer 
must obtain a permit from the county. Wasatch 
County imposes different restrictions depending on 
the size of the development, the nature of the 
development, and the "zone" that it is in. Each zone 
has permitted principal uses and permitted 
conditional uses. Conditional uses are allowed only 
if the county grants the developer a conditional use 
permit. The property at issue in this case was in the 
"Mountain Zone," and thus under  [**222]  
Wasatch [***21]  County Code any uses that are 
part of a "planned performance development"30 (for 
example, the construction of multi-family 


29 We caution that this case does not present the question of whether 
or when the provisions of a county's development approval [***20]  
become "vested rights" such that the county can no longer take them 
away. Here we are asked to determine whether ERUs granted by a 
county in a development approval are "rights" as between the private 
parties, not with regard to the government.


30 The Wasatch County Code does not explicitly define "planned 
performance development" but states generally that the "purpose of 
the Planned Performance Developments Chapter is to encourage 
imaginative and efficient utilization of land, to develop a sense of 
community, and to ensure compatibility with the surrounding 
neighborhoods . . . This is accomplished by providing greater 
flexibility in the location of buildings on the land, the consolidation 
of open spaces and clustering of dwelling units." WASATCH CNTY., 
UTAH, CODE § 16.29.01 (Sterling 2013). In 2010, the code also stated 
that HN9[ ] planned performance developments were specifically 
applicable to only two zones, one of which was the Mountain Zone. 
Id. § 16.29.02 (Sterling 2010).


2014 UT 32, *32; 337 P.3d 213, **221; 2014 Utah LEXIS 125, ***18
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residences, ski lodges, or hotels) are conditional 
uses and would require a conditional use permit. 
Additionally, the county code states that planned 
performance developments in the Mountain Zone 
must have a minimum of 160 acres.31


 [*P28]  HN10[ ] ERU is another way of saying 
population density.32 The Wasatch County Code 
defines ERUs as "[t]he number of 
residential [***22]  equivalents to determine 
density based on sewer, water and square footage 
of a structure."33 Under the Utah Code, an ERU is 
"a dwelling, unit, or development that is equal to a 
single-family residence in terms of the nature of its 
use or impact on an improvement to be provided in 
the assessment area."34


 [*P29]  Finally, we note that the Wasatch County 
Code also states that HN11[ ] "[a] conditional use 
permit is transferable with the title to the 
underlying property so that an applicant may 
convey or assign an approved project without 
losing the approval so long as all conditions 
continue to be met."35 It continues, "[t]he applicant 


31 Id. §§ 16.09.03, 16.29.08 (Sterling 2013).


32 See, e.g., id. § 16.29.08(B) (Sterling 2013) ("Any mountain zone 
(M) development more dense than one ERU for every five (5) net 
developable acres must earn additional density by complying with 
items listed on the performance chart.").


33 Id. § 16.04.02 (Sterling 2013).


34 Utah Code § 11-42-102(20).


35 WASATCH CNTY., UTAH, CODE § 16.23.06(A) (Sterling 2013) 
(emphasis added). Though neither party addresses expiration of the 
permit in their briefing, Wasatch County Code § 16.23.06(C) states 
that


[u]nless otherwise specified in the motion granting a 
conditional use permit, a permit that has not been utilized 
within [***23]  twelve (12) months from the approval date, 
shall become null and void by operation of law. Once any 
portion of the conditional use permit is utilized, the conditions 
related thereto become immediately operative and must be 
strictly obeyed. Utilization shall be construed to mean pouring 
of concrete, or commencement of framing on construction, or 
commencement of the use or uses for which the permit was 
granted.


cannot transfer the permit off the site on which the 
approval was granted."36


 [*P30]  HN12[ ] "Until the rights vest on a 
particular piece of property, the city or state can 
change land-use and zoning regulations and apply 
the new laws to the development of the property."37 
The vested rights doctrine is the body of law that 
addresses at what point development rights "vest" 
such that subsequent zoning changes cannot be 
retroactively applied.38 This area of law generally 
concerns the constitutional rights of landowners 
harmed by post-approval changes to county or 
municipal permitting and zoning regulations.39 The 
common problem seen in these cases is that a 
landowner or developer applies for and receives the 
local government's approval to build a 
development, takes various steps in reliance on that 
approval, [***24]  and  [**223]  then the local 
government changes the applicable regulations to 
the detriment of the developer. This is not the case 
here.


 [*P31]  HN13[ ] In Utah, rights in a development 
application vest upon submission of a completed 
application that conforms to the county land use 
and zoning ordinances in effect at the time.40 Thus, 
the submission of the Pioche Mountain Estates 


However, because this issue has not been raised, we do not address 
it.


36 Id.


37 Thomas G. Pelham et al., "What Do You Mean I Can't Build!?" A 
Comparative Analysis of When Property Rights Vest, 31 URB. LAW. 
901, 901 (1999) (footnote omitted).


38 See W. Land Equities, Inc. v. City of Logan, 617 P.2d 388, 390-96 
(Utah 1980) ("[A]dopting the rule that an applicant is entitled to a 
building permit or subdivision approval if his proposed development 
meets the zoning requirements in existence at the time of his 
application and if he proceeds with reasonable diligence, absent a 
compelling, countervailing public interest.").


39 See John J. Delaney & William Kominers, He Who Rests Less, 
Vests Best: Acquisition of Vested Rights in Land Development, 23 
ST. LOUIS U.L.J. 219, 221-22 (1979).


40 Utah Code § 17-27a-508; W. Land Equities, 617 P.2d at 396.


2014 UT 32, *32; 337 P.3d 213, **222; 2014 Utah LEXIS 125, ***20
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development plan did create certain "vested" rights 
in the 321 acres upon which the approval was 
granted. But the right created was the right not to 
have the county revoke approval of the 
development based on a change in the applicable 
zoning laws.41 A development approval does not 
create independent [***25]  free-floating vested 
property rights—the rights obtained by the 
submission and later approval of a development 
plan are necessarily conditioned upon compliance 
with the approved plan.


 [*P32]  HN14[ ] When a county approves 
property for development but then that property is 
sold to someone else, no additional approval is 
necessary "so long as the [new owner's] use [is] 
consistent with that that had already been 
approved."42 This rule is consistent with the 
Wasatch County Code, which states that HN15[ ] 
"[a] conditional use permit is transferable with the 
title to the underlying property so that an applicant 
may convey or assign an approved project without 
losing the approval, so long as all conditions 
continue to be met."43 Here, however, the 
conditional use permit (i.e., the 2002 approval) was 
for a 321-acre piece of property. Under the 2005 
settlement agreement, that property was divided 
into two parts—and there was no agreement 
between the parties to continue to develop the 
properties together. [***26]  Ms. Keith's forty-acre 
parcel was not the "underlying property"44 upon 
which the approval was granted and thus the rights 
attendant to the approval did not survive the 
division. In other words, this changed condition 
destroyed the approval. Accordingly, there was no 


41 W. Land Equities, 617 P.2d at 395-96 ("A property owner should 
be able to plan for developing his property in a manner permitted by 
existing zoning regulations with some degree of assurance that the 
basic ground rules will not be changed in midstream.").


42 Maintain Our Desert Env't. v. Town of Apple Valley, 124 Cal. App. 
4th 430, 15 Cal. Rptr. 3d 322, 332 (Cal. Ct. App. 2004).


43 WASATCH CNTY., UTAH, CODE § 16.23.06(A) (Sterling 2013) 
(emphasis added).


44 Id.


vested right that ran with parcel A.


 [*P33]  Ms. Keith, as the purchaser of parcel A, 
did not obtain a "vested" right in the ERUs 
allocated under the 2002 approval because the 2002 
approval applied to all three parcels. In other 
words, the density allocated to the Pioche 
development as a whole did not create independent 
rights to ERUs that attached to parcel A. Once 
parcel A was divorced from the property that was 
the subject of the approval, and in the absence of 
any agreement to continue to develop the properties 
together under the approved plan, Ms. Keith did not 
retain any right to hold on to ERUs granted under 
the approval. Accordingly, the deed's language 
granting "rights and privileges" could not have 
included the ERUs. Ms. Keith asks us to hold that 
provisions of a development approval vest in and 
run with the land even when that land has been 
divided and the separate [***27]  owners no longer 
agree to develop the property in accordance with 
the approval. This argument fails as a matter of 
law. Accordingly, Ms. Keith's interpretation of the 
deed language is not reasonable.


 [*P34]  We note further that a county's approval of 
a development plan and the corresponding 
assignment of density (ERUs) is not a matter that is 
within the control of private parties. The county 
regulations themselves contradict Ms. Keith's 
interpretation of the deed language by stating that 
development approvals made for one piece of land 
cannot be transferred to a different piece of land.45 
Insofar as Ms. Keith's deed was for a different, 
smaller piece of land than  [**224]  the land upon 
which the development approval was granted, and 
because she was not working together with MRD to 
comply with the conditions of the approval, the 
county's regulations extinguished any right Ms. 
Keith might have had to ERUs granted in that 
approval.


 [*P35]  Ms. Keith makes a number of arguments 


45 Id. ("The applicant cannot transfer the permit off of the site on 
which the approval was granted.").


2014 UT 32, *32; 337 P.3d 213, **223; 2014 Utah LEXIS 125, ***24
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concerning the parties' alleged intent to include 
ERUs when they exchanged the deeds.46 But it is 
not appropriate for us to evaluate the 
parties' [***28]  intent unless the language on the 
face of the deed is ambiguous—which it is not.47


 [*P36]  Ms. Keith also appears to argue that the 
ERUs constituted a covenant that runs with the 
land. Ms. Keith's briefing of this argument is 
inadequate, as she fails to provide "reasoned 
analysis" and instead provides only "bald 
citations"48 to support her assertion that the parties 
"were conveying the rights and interests that 
existed in the property," which "included . . . the 
ERUs [***29]  that had already been allocated" 
under the 2002 approval. Ms. Keith points out that 
some courts have found that density restrictions and 
open space agreements can sometimes constitute 
covenants that run with the land.49 She fails to brief 
the law of real covenants, however, and if she had, 
she would have noted the basic rule that a covenant 


46 For example, Ms. Keith contends that the parties intended to 
include ERU allocation in their contract by pointing to the 2004 
settlement offer, in which MRD's predecessor proposed that the 
parties could exchange interests in the properties and then continue 
working together on the development plan, and that Ms. Keith would 
"share in such costs based upon our proportionate densities." Ms. 
Keith, however, rejected that offer. Ms. Keith mischaracterizes the 
record when she states that her "eventual offer to settle the partition 
litigation was the same offer that was made in the course of these 
prior negotiations with MRD." It was not.


47 Ault, 2002 UT 33, ¶ 38, 44 P.3d 781 ("[W]e determine the parties' 
intent from the plain language of the four corners of the deed."); see 
also Stern, 2012 UT 16, ¶¶ 59-60, 274 P.3d 935.


48 Allen v. Friel, 2008 UT 56, ¶ 9, 194 P.3d 903 (internal quotation 
marks omitted). For example, Ms. Keith cites Raymond v. Holliday, 
No. 297146, 2011 Mich. App. LEXIS 1099, 2011 WL 2462671, at *2, 
*3 (Mich. Ct. App. June 21, 2011) for the proposition that "density 
restrictions are covenants that run with the land." But in that case the 
Michigan Court of Appeals held that a contract containing an explicit 
promise that the grantee would build only one building per ten acres 
was a covenant running with the land. Id. Ms. Keith fails to explain 
how this [***30]  case is similar to her own, and indeed it is readily 
distinguishable because here Ms. Keith does not allege the existence 
of any of the elements of a real covenant.


49 See, e.g., Canyon Meadows Home Owners Ass'n v. Wasatch Cnty., 
2001 UT App 414, 40 P.3d 1148 (addressing whether an open space 
agreement was a covenant that ran with the land).


that runs with the land is "a formal agreement or 
promise . . . to do or not do a particular act."50 Here, 
Ms. Keith has failed to address any of the four 
characteristics of a real covenant51 and thus has 
failed to adequately brief this argument. 
Accordingly, we are unpersuaded by the argument 
and will not address it beyond saying that even if 
Ms. Keith had properly briefed this claim, she 
almost certainly would not have been able to prove 
the elements of a real covenant.52


 [*P37]  Finally, Ms. Keith has not alleged that the 
parties had a separate agreement to continue to 
develop the properties together in accordance with 
the development plan—which is the only way that 
the 2002 approval could have remained viable and 
in effect. [***31]  To the contrary, Ms. Keith 
acknowledged that when she entered the settlement, 
she believed that each party would "be able to 
proceed independently of one another to develop 
their parcels." In a deposition on September 
 [**225]  26, 2011, Ms. Keith acknowledged that 
there was no agreement between the parties to 
follow the development plan.53 As MRD points out, 


50 BLACK'S LAW DICTIONARY 419 (9th ed. 2009) (emphasis added).


51 Flying Diamond Oil Corp. v. Newton Sheep Co., 776 P.2d 618, 
622-23, 629 (Utah 1989) (stating that "(1) The covenant must 'touch 
and concern' the land; (2) the covenanting parties must intend the 
covenant to run with the land"; (3) "there must be privity of estate"; 
and (4) the covenant "must be in writing").


52 This is because (1) the ERUs most likely do not "touch and 
concern" the land because they are a conditional benefit granted by 
Wasatch County, which is dependent on compliance with the 
approved development plan—compliance that was lacking here; (2) 
Ms. Keith has pointed to no evidence of MRD's intent to covenant, 
express or otherwise; and (3) the purported covenant was not put into 
writing. See id., at 623.


53 


Q: Did you have an understanding one way or the other 
whether or not the development would proceed forward jointly 
between you . . . and Talisker [MRD] after a partition order 
was entered?


Keith: Well, my understanding was that the development 
would continue, but I would be in charge of Parcel A, they 
would be in charge of Parcels B and C.


2014 UT 32, *32; 337 P.3d 213, **224; 2014 Utah LEXIS 125, ***27
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"the very cause of the Partition Action" was "the 
parties' inability to reach an agreement regarding 
joint development of the property." We hold that 
absent any agreement to develop the properties 
together, the provisions of the 2002 approval were 
no longer in effect and MRD did not breach the 
settlement agreement or the terms of the deed.


 [*P38]  In sum, because (1) the 2002 approval was 
granted for the entire 321 acres, (2) the property 
was divided, (3) the parties failed to follow the 
conditions of the development plan, (4) there was 
no contract between the parties to continue to 
follow the plan, and (5) the plain language of the 
deed did not address a development right like 
ERUs, the provisional rights granted by the 2002 
approval were extinguished and there was no 
breach of contract. The plain deed language 
conveying parcel A to Ms. Keith with all of its 
"rights and privileges" does not include conditional 
rights granted by the development approval. 
Moreover, the deed language cannot reasonably be 
interpreted to mean that the parties intended to do 
something that they did not have the ability to do—
namely, alter the county's conditional use permit.54 
The only way that the 2002 approval would have 
remained viable, according to Wasatch County 
regulations, was "so long as all conditions 
continue[d] to be met" and only on [***33]  "the 


Q: Could the development, in fact, go forward, then, if you 
disagreed with what they were proposing for Parcel A?


Keith: Well, they wouldn't have a voice in proposing 
anything [***32]  on Parcel A.


. . .


Q: So you understood that they could do what they wanted with 
their ground and you could do what you wanted with your 
ground?


Keith: Precisely.


Q: And there would not be a joint development?


Keith: Right.


54 See Restatement (Third) Of Prop.: Servitudes § 1.1(1), (3) (2000) 
("A servitude is a legal device that creates a right or obligation that 
runs with land or an interest in land. . . . Zoning and other public 
land-use regulations . . . are not servitudes . . . .").


site on which the approval was granted."55 The 
parties refused to develop their now separately 
owned property together and no rights from the 
2002 approval could have survived this drastic 
change in circumstances.


 [*P39]  Because Ms. Keith's interpretation of the 
deed language was not reasonable, the deed was 
unambiguous as a matter of law. And the 
unambiguous language of the deed did not 
reference county development rights or the Pioche 
development plan. Summary judgment was 
appropriately granted to MRD on Ms. Keith's 
breach of contract claim because the undisputed 
facts, construed in favor of Ms. Keith, nevertheless 
show that MRD did not breach the contract as a 
matter of law. Accordingly, we affirm the district 
court's dismissal of Ms. Keith's breach of contract 
claim.


II. FRAUDULENT INDUCEMENT


 [*P40]  Ms. Keith made a claim for fraudulent 
inducement based upon representations made to her 
during the "parties' prior course of dealing." 
As [***34]  she cannot point to a false 
representation made by MRD, this claim has no 
merit and we thus affirm the district court's ruling.


 [*P41]  HN16[ ] To prevail on a claim of 
fraudulent inducement, a plaintiff must establish:


(1) that a representation was made (2) 
concerning a presently existing material fact (3) 
which was false and (4) which the representor 
either (a) knew to be false or (b) made 
recklessly, knowing that there was insufficient 
knowledge upon which to base such a 
representation, (5) for the purpose of inducing 
the other party to act upon it and (6) that the 
other party, acting reasonably and in ignorance 
of its falsity, (7) did in fact rely upon it (8) and 
was  [**226]  thereby induced to act (9) to that 


55 WASATCH CNTY., UTAH, CODE § 16.23.06(A) (Sterling 2013) 
(emphasis added).


2014 UT 32, *32; 337 P.3d 213, **225; 2014 Utah LEXIS 125, ***31



https://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:42YC-FW30-00YF-X03P-00000-00&context=

https://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:42YC-FW30-00YF-X03P-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5CVT-PDF1-F04M-204T-00000-00&context=&link=CLSCC16





Page 15 of 16


party's injury and damage.56


Ms. Keith fails to demonstrate any evidence that 
MRD made a false representation and her claim 
fails on that basis alone.


 [*P42]  Ms. Keith cites generally to the parties' 
correspondence, which spans a five-year period 
from 1999 through 2004 and chronicles her 
negotiations with the company that is now MRD. In 
her complaint, Ms. Keith focuses in particular upon 
a 2004 offer made by MRD's predecessor, Capital 
Growth Partners (2004 settlement offer). [***35]  
In the 2004 settlement offer, Capital Growth 
Partners offered to exchange interests in the various 
parcels, to the effect that Ms. Keith would receive a 
complete interest in some twenty-seven acres that 
would "includ[e] any and all appurtenant benefits 
thereto such as . . . water rights." Ms. Keith rejected 
that offer. Nevertheless, she argued below that 
because ERUs are associated with water rights, the 
use of the term "water rights" in the 2004 offer 
letter was a knowing misrepresentation that was 
aimed at inducing her to enter into the 2005 
settlement agreement, which she drafted. Ms. Keith 
fails to mention that she drafted the 2005 settlement 
agreement and fails to mention that she rejected the 
offers that MRD/Capital Growth Partners made in 
2004. It is difficult to see how MRD could have 
fraudulently induced Ms. Keith to enter a contract 
that Ms. Keith herself drafted. Moreover, any 
statements made in settlement offers that Ms. Keith 
rejected in 2004 could not possibly have induced 
her to enter the settlement agreement she drafted 
over a year later; an agreement that made no 
mention of water rights, ERUs, or the Pioche 
development.


 [*P43]  "Rather than offer evidence satisfying the 
fraud standard [***36]  in [her] appeal, [Ms. Keith] 
does little more than color the fraud elements with 
conjectural allegations based on [her] subjective 
experience of the transaction. We have held that, 
mere conclusory allegations in a pleading, 


56 Daines v. Vincent, 2008 UT 51, ¶ 38, 190 P.3d 1269 (internal 
quotation marks omitted).


unsupported by a recitation of relevant surrounding 
facts, are insufficient."57 Accordingly, Ms. Keith's 
fraudulent inducement claim fails as a matter of law 
and we affirm the district court's summary 
judgment ruling.


III. TORTIOUS INTERFERENCE WITH 
PROSPECTIVE ECONOMIC RELATIONS


 [*P44]  Ms. Keith argues that the district court 
erred when it granted summary judgment in favor 
of MRD on her claim of intentional interference 
with prospective economic relations. She argues 
that MRD committed this tort when it asserted, 
immediately following the settlement in 2005 and 
for some time thereafter, that it was entitled to all 
of the ERUs granted in the preliminary 
development plan, and that they were valuable, 
vested rights that MRD had retained in its property 
only. Ms. Keith argues that MRD "actively sought 
to prevent Ms. Keith from moving forward with the 
entitlement of her property . . . without any 
legitimate need to do so" in order to [***37]  
"improperly damage Ms. Keith."


 [*P45]  HN17[ ] In order to recover damages for 
intentional interference with prospective economic 
relations, "the plaintiff must prove (1) that the 
defendant intentionally interfered with the 
plaintiff's existing or potential economic relations, 
(2) for an improper purpose or by improper means, 
(3) causing injury to the plaintiff."58


 [*P46]  To show an improper purpose, "the 
plaintiff must prove more than a defendant's 


57 Id. ¶ 39 (internal quotation marks omitted).


58 Leigh Furniture & Carpet Co. v. Isom, 657 P.2d 293, 304 (Utah 
1982). We note that a challenge to the "improper purpose" element 
of Utah's intentional interference with prospective economic 
relations cause of action has been fully briefed and is currently under 
advisement before this court. Eldridge v. Johndrow, No. 20130263 
(Utah filed Oct. 17, 2013). We do not address the future viability of 
the improper purpose element today because it was not raised or 
briefed by the parties in this case. Moreover, because we affirm the 
grant of summary judgment on this issue, the question presented in 
Eldridge would not change the outcome of this case one way or the 
other.
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motivation of ill will toward the plaintiff; [r]ather, 
the plaintiff must show  [**227]  that the 
defendant's predominant purpose was to injure the 
plaintiff."59 When a party is "reasonably [***38]  
acting to protect a legitimate economic interest of 
its own," this is not an improper purpose.60 
"Improper means are present where the means used 
to interfere with a party's economic relations are 
contrary to law, such as violations of statutes, 
regulations, or recognized common law rules. 
Improper means include violence, threats or other 
intimidation, deceit or misrepresentation, bribery, 
unfounded litigation, defamation, or disparaging 
falsehood."61


 [*P47]  MRD stated that it took the actions it did 
because it believed, accurately, as it turns out, that 
because Ms. Keith's property did not meet the 160-
acre requirement for a development in the 
Mountain Zone, it did not qualify for more than the 
standard amount of ERUs (in this case, two lots of 
record) without a variance. MRD further claimed 
that it mistakenly believed that it held all approvals 
and entitlements under the 2002 approval. Even if 
MRD harbored ill will towards Ms. Keith, MRD's 
statements were made in pursuit of its own 
economic interest. Thus, its statements were not 
made for the predominant purpose of injuring Ms. 
Keith.62 Accordingly, [***39]  Ms. Keith failed as 
a matter of law to establish improper purpose or 
improper means under Leigh Furniture and her 
claim of intentional interference with prospective 
economic relations was properly dismissed on 
summary judgment.


CONCLUSION


59 Ferguson v. Williams & Hunt, Inc., 2009 UT 49, ¶ 35, 221 P.3d 
205 (alteration in original) (internal quotation marks omitted).


60 Leigh Furniture, 657 P.2d at 305.


61 Overstock.com, Inc. v. SmartBargains, Inc., 2008 UT 55, ¶ 18, 192 
P.3d 858 (internal quotation marks omitted).


62 See, e.g., Ferguson, 2009 UT 49, ¶ 35, 221 P.3d 205.


 [*P48]  The terms of the deed were unambiguous. 
HN18[ ] Land development rights, which are a 
conditional right granted and controlled by the 
county government, are not included as a matter of 
law in a deed's general terms of conveyance giving 
a grantee the "rights and privileges belonging" to a 
piece of real property. Because Ms. Keith and 
MRD did not agree to continue to develop their 
properties in compliance with the 2002 
development plan as approved by Wasatch County, 
there was no reasonable basis for Ms. Keith to 
believe that she would retain some amount of ERUs 
as detailed in that plan. Even if Ms. Keith had 
argued for deed reformation, HN19[ ] a unilateral 
mistake is generally not grounds to reform a deed.63 
Thus, MRD did not breach the terms of the deed 
and summary judgment was appropriate. 
Additionally, Ms. Keith's claims for fraudulent 
inducement and intentional interference with 
prospective economic relations fail because she did 
not allege facts [***40]  sufficient to satisfy the 
elements of those causes of action. We affirm the 
district court's grant of summary judgment on all 
claims.


End of Document


63 See, e.g., RHN Corp. v. Veibell, 2004 UT 60, ¶ 36, 96 P.3d 935; 
Guardian State Bank v. Stangl, 778 P.2d 1, 4-6 (Utah 1989).
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LexisNexis® Headnotes


Civil Procedure > Appeals > Summary 
Judgment Review > Standards of Review


HN1[ ]  Summary Judgment Review, 
Standards of Review


When reviewing a summary judgment decision, the 
appellate court views the facts in the light most 
favorable to the nonmoving party.


Civil Procedure > ... > Summary 


Judgment > Entitlement as Matter of 
Law > Genuine Disputes


Civil Procedure > Appeals > Summary 
Judgment Review > Standards of Review


Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of 
Law > Legal Entitlement


Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of 
Law > Materiality of Facts


HN2[ ]  Entitlement as Matter of Law, Genuine 
Disputes


The propriety of a grant of summary judgment is a 
question of law, which the appellate court reviews 
for correctness. The appellate court considers the 
facts and all reasonable inferences drawn therefrom 
in the light most favorable to the nonmoving party. 
Summary judgment is proper only if there is no 
genuine issue as to any material fact and the 
moving party is entitled to a judgment as a matter 
of law. Utah R. Civ. P. 56(c).


Civil Procedure > Appeals > Standards of 
Review > Questions of Fact & Law


Contracts Law > Contract 
Interpretation > Ambiguities & Contra 
Proferentem > General Overview


HN3[ ]  Standards of Review, Questions of Fact 
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& Law


Questions of contract interpretation which are 
confined to the language of the contract itself are 
questions of law, which the appellate court reviews 
for correctness. Additionally, whether a contract is 
ambiguous is a question of law reviewed for 
correctness.


Business & Corporate 
Compliance > ... > Contracts Law > Contract 
Conditions & Provisions > Integration Clauses


Contracts Law > Contract 
Interpretation > Ambiguities & Contra 
Proferentem > General Overview


Contracts Law > Contract Interpretation > Parol 
Evidence > General Overview


HN4[ ]  Contract Conditions & Provisions, 
Integration Clauses


If a contract was fully integrated, parol evidence is 
admissible only to clarify ambiguous terms; it is not 
admissible to vary or contradict the clear and 
unambiguous terms of the contract.


Civil Procedure > Trials > Jury 
Trials > Province of Court & Jury


Contracts Law > Contract Interpretation > Parol 
Evidence > General Overview


Contracts Law > ... > Ambiguities & Contra 
Proferentem > Contract Ambiguities > Latent 
Ambiguities


Contracts Law > ... > Ambiguities & Contra 
Proferentem > Contract Ambiguities > Patent 
Ambiguities


HN5[ ]  Jury Trials, Province of Court & Jury


Contractual ambiguity can occur in two different 


contexts: (1) facial ambiguity with regard to the 
language of the contract and (2) ambiguity with 
regard to the intent of the contracting parties. The 
first context presents a question of law to be 
determined by the judge. The second context 
presents a question of fact where, if the judge 
determines that the contract is facially ambiguous, 
parol evidence of the parties' intentions should be 
admitted. Thus, before permitting recourse to parol 
evidence, a court must make a determination of 
facial ambiguity.


Contracts Law > ... > Ambiguities & Contra 
Proferentem > Contract Ambiguities > Patent 
Ambiguities


HN6[ ]  Ambiguities & Contra Proferentem, 
Patent Ambiguities


The court has clarified the two-part rule to 
determine facial ambiguity developed in case law. 
First, the court must consider any reliable evidence 
about whether the agreement is facially ambiguous. 
Second, if the court finds ambiguity, it must ensure 
that any contrary interpretations of the agreement 
are reasonably supported by the language of the 
contract. Accordingly, in cases where the court has 
not found ambiguity, the language of the contract 
or release was not susceptible to contrary, tenable 
interpretations. In other words, there can be no 
ambiguity where evidence is offered in an attempt 
to obscure otherwise plain contractual terms.


Contracts Law > Contract 
Interpretation > Ambiguities & Contra 
Proferentem > General Overview


HN7[ ]  Contract Interpretation, Ambiguities 
& Contra Proferentem


When determining whether the plain language is 
ambiguous, the court attempts to harmonize all of 
the contract's provisions and all of its terms. To 
harmonize the provisions of a contract, the court 
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examines the entire contract and all of its parts in 
relation to each other and give a reasonable 
construction of the contract as a whole to determine 
the parties' intent. Also, when interpreting the plain 
language, the court looks for a reading that 
harmonizes the provisions and avoids rendering any 
provision meaningless.


Civil Procedure > Appeals > Appellate Briefs


HN8[ ]  Appeals, Appellate Briefs


Utah R. App. P. 24(a)(9) states that an adequately 
briefed argument contains the contentions and 
reasons of the appellant with respect to the issues 
presented, with citations to the authorities, statutes, 
and parts of the record relied on. A brief is 
inadequate when it merely contains bald citations to 
authority without development of that authority and 
reasoned analysis based on that authority. As the 
court has repeatedly noted, the court is not a 
depository in which a party may dump the burden 
of argument and research.


Contracts Law > Contract Interpretation > Parol 
Evidence > General Overview


Contracts Law > Breach > Breach of Contract 
Actions > General Overview


Contracts Law > Contract 
Interpretation > Good Faith & Fair Dealing


HN9[ ]  Contract Interpretation, Parol 
Evidence


Extrinsic evidence may be admissible to prove a 
claim for breach of the covenant of good faith and 
fair dealing. However, extrinsic evidence is not 
admissible to vary the explicit terms of an 
agreement. While a covenant of good faith and fair 
dealing inheres in almost every contract, this 
covenant cannot be read to establish new, 
independent rights or duties to which the parties did 


not agree ex ante. Instead, these covenants are 
implied in contracts to protect the express 
covenants and promises of the contract.
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Judges: Michele M. Christiansen, Judge. I 
CONCUR: Stephen L. Roth, Judge. I CONCUR IN 
THE RESULT: J. Frederic Voros Jr., Judge.


Opinion by: Michele M. Christiansen


Opinion


 [**108]  AMENDED OPINION1


CHRISTIANSEN, Judge:


 [*P1]  Defendants Systems West Computer 
Resources, Inc. and Nancy Halverson (collectively, 
Systems West)2 appeal the district court's grant of 
summary judgment to plaintiff KeyBank National 
Association (KeyBank) on KeyBank's breach of 
contract and related  [**109]  claims and on 
Systems West's counterclaims. We affirm.


BACKGROUND3


 [*P2]  This  [***2] controversy stems from 
KeyBank's one-million-dollar loan to Systems 
West. On January 9, 2001, KeyBank wrote Systems 
West a letter (the January 2001 letter) confirming 


1 This Amended Opinion replaces the Opinion in Case No. 
20100101-CA issued on September 22, 2011.


2 For the most part, we refer to Systems West and Halverson 
collectively as Systems West as a convenience to the reader because 
their arguments on appeal are the same.


3 HN1[ ] When reviewing a summary judgment decision, we view 
the facts "in the light most favorable to the nonmoving party," see 
Glenn v. Reese, 2009 UT 80, ¶ 6, 225 P.3d 185, and recite the facts 
accordingly.


2011 UT App 441, *441; 265 P.3d 107, **107; 2011 Utah App. LEXIS 434, ***1
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its approval of the one-million-dollar line of credit. 
The letter explained that the maturity date would be 
"7/31/01, then annually from that point forward." 
The repayment provided for "[m]onthly interest, 
principal and interest at maturity." On January 10, 
2001, the parties executed several loan documents, 
including a Business Loan Agreement, a 
Promissory Note (the Note), and a Commercial 
Security Agreement. Halverson, President and CEO 
of Systems West, personally guaranteed the Note in 
a Commercial Guaranty. The maturity date of the 
Note was extended numerous times, and the loan 
finally came due July 15, 2008. Systems West 
failed to fully repay the balance of the loan.


 [*P3]  The Business Loan Agreement's provisions 
at issue in this matter (the Term Provisions) 
provided,


TERM. This Agreement shall be effective as of 
January 10, 2001, and shall continue in full 
force and effect until such time as all of 
[Systems West's] Loans in favor of [KeyBank] 
have been paid in full, including principal, 
interest, costs, expenses, attorneys' 
 [***3] fees, and other fees and charges, or 
until such time as the parties may agree in 
writing to terminate this Agreement.
LINE OF CREDIT. [KeyBank] agrees to make 
Advances to [Systems West] from time to time 
from the date of this Agreement to the 
Expiration Date, provided the aggregate 
amount of such Advances outstanding at any 
time does not exceed the Borrowing Base. 
Within the foregoing limits, [Systems West] 
may borrow partially or wholly prepay, and 
reborrow under this Agreement as follows: . . . 
. There shall not exist at any time of any 
Advance a condition which would constitute an 
Event of Default under this Agreement.
Expiration Date. The words "Expiration Date" 
mean the date of termination of [KeyBank's] 
commitment to lend under this Agreement.


 [*P4]  The Business Loan Agreement contained 
several other pertinent provisions, including 


provisions for default, acceleration, and cure of 
default. For example, it provided that default would 
occur if Systems West "fails to make any payment 
when due under the Loan" or "fails to comply with 
or to perform any other term, obligation, covenant 
or condition contained in this Agreement or in any 
of the Related Documents." The Business Loan 
Agreement  [***4] also addressed KeyBank's right 
to accelerate the loan upon default, stating,


If any Event of Default shall occur, except 
where otherwise provided in this Agreement or 
the Related Documents, all commitments and 
obligations of Lender under this Agreement or 
the Related Documents or any other agreement 
immediately will terminate (including any 
obligation to make further Loan Advances or 
disbursements), and, at [KeyBank's] option, all 
indebtedness immediately will become due and 
payable, all without notice of any kind to 
[Systems West] . . . .


Additionally, "a default, other than a default on 
indebtedness, is curable . . . if Systems West . . . 
has not been given a notice of a similar default 
within the preceding twelve . . . months . . . ." The 
Business Loan Agreement defined "indebtedness" 
as "the indebtedness evidenced by the Note or 
Related Documents, including all principal and 
interest."


 [*P5]  Aside from the agreements extending the 
maturity date of the Note, the Business Loan 
Agreement was modified twice: once on November 
30, 2001, and again on October 2, 2006. The 
Modification of Business Loan Agreement and 
Promissory Note, executed on October 2, 2006, 
provided for the following:


 [**110]  Extension  [***5] of Loan Term. The 
Parties agree that the term of the Loan, and the 
maturity date of the Note, is hereby extended to 
July 31, 2007. During such extended term, 
[Systems West] will continue to make 
payments as provided in the Agreement and 
Note, as modified by the Prior Modifications. 
Any reference in the Agreement, the Note, or 
the other Related Documents to the "Expiration 


2011 UT App 441, *441; 265 P.3d 107, **109; 2011 Utah App. LEXIS 434, ***2







Page 5 of 11


Date," the "Maturity Date," or to any other term 
with reference to the date the Loan matures, the 
date [KeyBank's] obligations to make 
additional advances under the Agreement 
terminates, or the date the Note becomes due 
and payable shall henceforth mean July 31, 
2007.


 [*P6]  The Note originally matured on July 31, 
2001. The Note provided,


Systems West . . . promises to pay to KeyBank 
. . . the principal amount of One Million . . . or 
so much as may be outstanding, together with 
interest on the unpaid outstanding principal 
balance of each advance . . . . [Systems West] 
will pay this loan in one payment of all 
outstanding principal plus all accrued unpaid 
interest on July 31, 2001.


The parties extended the maturity date of the Note 
for successive terms seventeen times—first by 
agreements entitled Modification and/or Extension 
 [***6] Agreements and then by Change in Terms 
Agreements. They executed the final extension by a 
Change in Terms Agreement dated June 27, 2008. 
The Note finally matured on July 15, 2008.


 [*P7]  The Modification and/or Extension 
Agreements each contained a provision that stated, 
"Except as modified above, all other provisions of 
the Promissory Note and any other documents 
securing or relating to the Loan . . . remain in full 
force and effect." Each Change in Terms 
Agreement contained a similar provision:


Except as expressly changed by this 
Agreement, the terms of the original obligation 
or obligations, including all agreements 
evidenced or securing the obligation(s), remain 
unchanged and in full force and effect. Consent 
by Lender to this Agreement does not waive 
Lender's right to strict performance of the 
obligation(s) as changed, nor obligate Lender 
to make any future change in terms.


 [*P8]  The parties agree that they executed several 
written instruments that constituted an integrated 
agreement. Most of the written instruments 


executed in January 2001 contained an integration 
clause. Each of the various Modification and/or 
Extension Agreements and Change in Terms 
Agreements, in which the maturity date  [***7] of 
the original Note was extended, also contained an 
integration clause. Additionally, the two Business 
Loan Agreement modifications each contained an 
integration clause. Accordingly, we refer to the 
complete and final expression of the parties' 
bargain as the Integrated Agreement.


 [*P9]  After Systems West failed to fully pay the 
loan's balance by July 15, 2008, KeyBank filed a 
complaint against Systems West, alleging breach of 
contract, breach of guarantee, and failure to turn 
over collateral. These allegations stem from 
Systems West's default in failing to pay the loan in 
full by July 15, 2008. Systems West filed 
counterclaims for breach of contract, breach of the 
implied covenant of good faith and fair dealing, 
negligent misrepresentation, breach of fiduciary 
duty, promissory estoppel, and defamation.


 [*P10]  About a year after filing the complaint, 
KeyBank moved for summary judgment, alleging, 
inter alia, that based on the undisputed and 
unambiguous facts in the terms of the Integrated 
Agreement, Systems West breached its contractual 
obligations to KeyBank by failing to pay off the 
loan on the maturity date.4 The district court 
entered summary judgment in KeyBank's favor on 
all of its causes  [***8] of action and dismissed 
Systems West's counterclaims. The court 
determined that the Integrated Agreement's terms 
were unambiguous and that Systems West 
defaulted [**111]  in its payment obligation to 
KeyBank. Accordingly, the district court entered 
judgment against Systems West for $978,372, not 
including $77,855 for accrued interest, $176 for 


4 In its motion for summary judgment, KeyBank also alleged that 
Systems West breached the contract when it defaulted by failing to 
maintain its borrowing base and assets-to-liability ratio. KeyBank 
did not allege this ground for Systems West's default in its 
complaint, the district court did not specifically base its ruling on this 
ground, and Systems West does not raise it on appeal. Thus, we do 
not address it further.
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continuing per diem interest, $100,061 for attorney 
fees, and $4622 for costs. The district court also 
ruled that Systems West's "counterclaims are barred 
because they seek to impose duties and obligations 
that are inconsistent with the express terms of the 
Loan Documents." Systems West appeals.


ISSUES AND STANDARDS OF REVIEW


 [*P11]  Systems West agrees with the district 
court's ruling that its agreement with KeyBank was 
integrated. However, contrary  [***9] to the district 
court's ruling, Systems West argues that the 
Integrated Agreement unambiguously provides that 
so long as Systems West made timely interest 
payments, KeyBank had to continue to extend the 
loan's maturity date until either Systems West paid 
off the loan or both parties agreed in writing to 
terminate the agreement. Alternatively, Systems 
West argues that the Integrated Agreement was 
ambiguous, and therefore, the district court erred by 
excluding parol evidence regarding the parties' 
intent.


 [*P12]  Systems West also contends that the 
district court erred when it failed to consider parol 
evidence, which would have created a factual 
dispute that would have precluded summary 
judgment, regarding Systems West's counterclaims 
for breach of the implied covenant of good faith 
and fair dealing, negligent misrepresentation, and 
breach of fiduciary duty.5 Finally, in a related 
argument, Systems West contends that the district 
court erred when it dismissed Systems West's 
counterclaim for breach of the implied covenant of 
good faith and fair dealing because such a claim 
required the district court to consider the parties' 
course of dealings.6


5 Systems West does not appeal the district court's  [***10] summary 
judgment ruling dismissing its promissory estoppel and defamation 
counterclaims.


6 Systems West also argues that the district court erred in granting 
KeyBank's motion for summary judgment on Systems West's 
counterclaims because they were not within the scope of KeyBank's 
motion. We determine without further analysis that KeyBank moved 
to dismiss these counterclaims in its motion for summary judgment. 
Although KeyBank's argument was perhaps not explicit in its caption 


 [*P13]  HN2[ ] "The propriety of a grant . . . of 
summary judgment is a question of law, which we 
review for correctness." Glenn v. Reese, 2009 UT 
80, ¶6, 225 P.3d 185. This court considers "the 
facts and all reasonable inferences drawn therefrom 
in the light most favorable to the nonmoving party." 
Id. (internal quotation marks omitted). Summary 
judgment is proper only "if . . . there is no genuine 
issue as to any material fact and . . . the moving 
party is entitled to a judgment as a matter of law." 
Utah R. Civ. P. 56(c). HN3[ ] "Questions of 
 [***11] contract interpretation which are confined 
to the language of the contract itself are questions 
of law, which we review for correctness." Mellor v. 
Wasatch Crest Mut. Ins. Co., 2009 UT 5, ¶ 7, 201 
P.3d 1004. Additionally, "whether a contract is 
ambiguous is a question of law reviewed for 
correctness." Tangren Family Trust v. Tangren, 
2008 UT 20, ¶ 10, 182 P.3d 326.


ANALYSIS


I. The Integrated Agreement


 [*P14]  The parties' interpretations of the terms of 
the Integrated Agreement differ. Systems West 
makes two alternative arguments: (1) the Integrated 
Agreement's terms unambiguously provided for 
indefinite extensions of the maturity date so long as 
Systems West made its required monthly interest 
payments and unless the parties agreed in writing to 
terminate their agreement; and (2) the Integrated 
Agreement's ambiguous terms required the district 
court to accept parol evidence such as Halverson's 
declaration.


 [*P15]  HN4[ ] Because the Integrated 
Agreement was fully integrated, "parol evidence is 
admissible only to clarify ambiguous terms; it is not 
admissible to vary or contradict the clear and 
unambiguous terms of the contract." Id. ¶ 11 
(internal quotation marks omitted). Thus, we must 
first determine  [**112]  whether  [***12] the 
Integrated Agreement is ambiguous. In Daines v. 


or introduction, KeyBank clearly argued that the district court should 
exclude Systems West's parol evidence and that absent parol 
evidence, Systems West's counterclaims fail as a matter of law.
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Vincent, 2008 UT 51, 190 P.3d 1269, the Utah 
Supreme Court articulated Utah law concerning 
contractual ambiguity as follows:


HN5[ ] [C]ontractual ambiguity can occur in 
two different contexts:


(1) facial ambiguity with regard to the language 
of the contract and (2) ambiguity with regard to 
the intent of the contracting parties. The first 
context presents a question of law to be 
determined by the judge. The second context 
presents a question of fact where, if the judge 
determines that the contract is facially 
ambiguous, parol evidence of the parties' 
intentions should be admitted. Thus, before 
permitting recourse to parol evidence, a court 
must make a determination of facial ambiguity.


Id. ¶ 25 (citations and internal quotation marks 
omitted). We address only the first context for 
contractual ambiguity—facial ambiguity. Because 
we conclude that the Integrated Agreement is not 
facially ambiguous, we do not consider parol 
evidence of the parties' intentions.


A. Systems West Presents No Reliable Evidence 
that the Integrated Agreement Is Facially 
Ambiguous.


 [*P16]  HN6[ ] The Daines court clarified the 
two-part rule to determine facial ambiguity 
developed in Ward v. Intermountain Farmers Ass'n, 
907 P.2d 264 (Utah 1995).  [***13] See id. ¶P 25-
27. First, the court must consider any reliable 
evidence about whether the agreement is facially 
ambiguous. See id. ¶ 26. Second, if the court finds 
ambiguity, it must ensure that any contrary 
interpretations of the agreement "'are reasonably 
supported by the language of the contract.'" Id. 
(quoting Ward, 907 P.2d at 268). Accordingly, "in 
cases where we have not found ambiguity, the 
language of the contract or release was not 
susceptible to 'contrary, tenable interpretations.'" Id. 
¶ 30 (quoting WebBank v. American Gen. Annuity 
Serv. Corp., 2002 UT 88, ¶ 27, 54 P.3d 1139). In 
other words, "there can be no ambiguity where 


evidence is offered in an attempt to obscure 
otherwise plain contractual terms." Id. ¶ 31.


 [*P17]  Systems West presents almost no evidence 
to clarify the existence of a facial ambiguity. 
Although it often refers to Halverson's declaration 
regarding her understanding of her oral 
communications with KeyBank's representatives 
that KeyBank would continue to extend the loan's 
maturity date and would not demand full payment 
unless both parties agreed in writing to terminate 
their agreement, this parol evidence does not 
address the existence of a facial ambiguity 
 [***14] in the Integrated Agreement; rather, the 
declaration refers to the parties' intent.7 As we 
explained, we will not consider parol evidence of 
the parties' intent until we have established that the 
Integrated Agreement is facially ambiguous. See id. 
¶ 25.


 [*P18]  Although we do not consider the parties' 
course of conduct as evidence of intent, we do 
consider it as evidence of facial ambiguity. See id. 
¶ 29; Peterson v. Sunrider Corp., 2002 UT 43, ¶ 
19, 48 P.3d 918. Evidence of the parties' course of 
conduct includes their multiple agreements over 
seven years to extend the maturity date. As we 
explain  [***15] below, we determine that the 
parties' course of conduct does not reflect a 
contrary interpretation of the Integrated Agreement. 
Other than the January 2001 letter and the parties' 
course of conduct, our review is limited to the 
actual loan documents comprising the Integrated 
Agreement. We do not consider parol evidence of 
the parties' intent that would alter the Integrated 
Agreement's express terms. See Glenn v. Reese, 
2009 UT 80, ¶ 10, 225 P.3d 185.


7 Systems West contends that the January 2001 letter addressed to 
Halverson is part of the Integrated Agreement. We disagree. The 
January 2001 letter is not part of the Integrated Agreement because it 
was sent before the parties signed the loan documents comprising the 
Integrated Agreement and because the Integrated Agreement 
contains integration clauses. But, whether we review the January 
2001 letter as part of the Integrated Agreement or as evidence to 
clarify any facial ambiguity in the Integrated Agreement, it does not 
alter our conclusion that the Integrated Agreement is not facially 
ambiguous.
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B. The Integrated Agreement Unambiguously 
Expressed a Maturity Date and Did Not Require 
KeyBank to Indefinitely Extend the Maturity Date.


 [*P19]  HN7[ ] "When determining whether the 
plain language is ambiguous, 'we attempt [**113]  
to harmonize all of the contract's provisions and all 
of its terms.'" Id. (quoting Central Fla. Invs., Inc. v. 
Parkwest Assocs., 2002 UT 3, ¶ 12, 40 P.3d 599). 
"[T]o harmonize the provisions of a contract, 'we 
examine the entire contract and all of its parts in 
relation to each other and give a reasonable 
construction of the contract as a whole to determine 
the parties' intent.'" Gillmor v. Macey, 2005 UT 
App 351, ¶ 19, 121 P.3d 57 (quoting Brixen & 
Christopher Architects v. Elton, 777 P.2d 1039, 
1043 (Utah Ct. App. 1989)), cert. denied, 
 [***16] 126 P.3d 772 (Utah 2005). Also, "[w]hen 
interpreting the plain language, 'we look for a 
reading that harmonizes the provisions and avoids 
rendering any provision meaningless.'" Peterson & 
Simpson v. IHC Health Servs., Inc., 2009 UT 54, ¶ 
13, 217 P.3d 716 (quoting Encon Utah, LLC v. 
Fluor Ames Kraemer, LLC, 2009 UT 7, ¶ 28, 210 
P.3d 263).


 [*P20]  We agree with the district court that the 
Integrated Agreement is unambiguous as a matter 
of law. We hold that, by its plain language, the 
Integrated Agreement unambiguously provided a 
one-million-dollar revolving line of credit with a 
definite maturity date by which date Systems West 
was required to fully repay the loan. The Business 
Loan Agreement established the terms by which the 
parties operated the line of credit, and the terms 
were expressly adopted by each agreement 
extending the maturity date.


 [*P21]  The Term Provisions of the Business Loan 
Agreement provided, "This Agreement . . . shall 
continue in full force and effect until such time as 
all of [Systems West's] Loans in favor of 
[KeyBank] have been paid in full, including 
principal [and] interest, . . . or until such time as the 
parties may agree in writing to terminate this 
Agreement." However,  [***17] the Business Loan 


Agreement did not set a maturity date for when 
payment in full was required and instead relied on 
the Note to establish a maturity date for the loan 
and on the various agreements to extend the 
maturity date. The Business Loan Agreement also 
provided,


[KeyBank] agrees to make Advances to 
[Systems West] from time to time from the date 
of this Agreement to the Expiration Date[, 
defined as "the date of the termination of 
[KeyBank's] commitment to lend,"] provided 
the aggregate amount of such Advances 
outstanding at any time does not exceed the 
Borrowing Base. Within the foregoing limits, 
[Systems West] may borrow, partially or 
wholly prepay, and reborrow under this 
Agreement . . . .


 [*P22]  KeyBank's obligation to advance funds 
was, however, subject to the proviso that "[t]here 
shall not exist at the time of any Advance a 
condition which would constitute an Event of 
Default under this Agreement."8 Indeed, the 
Business Loan Agreement provided that in the 
event of a default, KeyBank's obligations would 
terminate and "all indebtedness immediately 
[would] become due and payable, all without notice 
of any kind to Borrower . . . ." An event of default 
included, among other things, Systems 
 [***18] West "fail[ing] to make any payment 
when due under the Loan." Systems West had a 
right to cure "[i]f any default, other than a default 
on Indebtedness, [was] curable and . . . [Systems 
West] . . . ha[d] not been given a notice of a similar 
default within the preceding twelve months." The 
Business Loan Agreement defined "indebtedness" 
as "the indebtedness evidenced by the Note or 
Related Documents, including all principal and 
interest."


 [*P23]  Thus, the Business Loan Agreement's 
unambiguous terms provided a revolving line of 
credit that would expire on the occurrence of any 


8 Under the Business Loan Agreement, "'[a]dvance' means a 
disbursement of Loan funds made . . . to Systems West."
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one of the following conditions: (1) the parties 
agreed in writing to terminate, (2) Systems West 
paid its loan in full, (3) Systems West defaulted 
and, after having been given notice to cure, failed 
to cure a curable default, or (4) Systems West 
defaulted on indebtedness for which it did not have 
a right to cure.


 [*P24]  In addition to these terms governing the 
duration of the Business Loan Agreement, the Note 
bore a clear maturity date. The original maturity 
date of the Note was  [**114]  July 31, 2001. The 
parties extended the  [***19] maturity date in the 
Note seventeen times, and although they sometimes 
changed the interest rate, they did not alter the 
Business Loan Agreement's terms. Thus, as 
evidenced by the Note, repayment of the loan was 
due at the original maturity date and repayment was 
excused only because the parties agreed to extend 
the maturity date of the loan. In fact, the parties 
agreed to extend the maturity date of the loan 
seventeen times, sometimes prior to and sometimes 
after the existing maturity date. KeyBank does not 
dispute that prior to each extended maturity date, 
Systems West made monthly interest payments 
required by the Note. KeyBank also does not 
dispute that it agreed to extend the maturity date 
seventeen times even though Systems West had not 
fully paid the outstanding principal.


 [*P25]  In sum, instead of enforcing the previous 
maturity date of the loan, the parties agreed to 
extend the maturity date. Each of the seventeen 
extensions contained a new maturity date on which 
the loan must be paid in full, rather than granting 
Systems West an indefinite extension. And 
although KeyBank agreed to many extensions, 
nothing in the Integrated Agreement required 
KeyBank to agree to future extensions. 
 [***20] Thus, by the express, unambiguous terms 
of the Integrated Agreement, the full amount was 
due on the maturity date. While the parties were 
free to extend the maturity date, which would 
extend the time Systems West had to fully repay 
the loan, the parties were not required to agree to an 
extension. Although the Business Loan Agreement 


does not contemplate an express date when 
KeyBank's obligation for the revolving line of 
credit terminates, the Note, which is incorporated 
into the Business Loan Agreement, requires full 
payment of interest and principal of the loan on a 
date certain, i.e., the maturity date.


 [*P26]  In addition, the January 2001 letter does 
not create ambiguity. According to the January 
2001 letter, the maturity date is "7/31/01, then 
annually from that point forward." The letter 
provided for repayment of "[m]onthly interest, 
principal and interest at maturity." Although the 
letter contemplates a renewable maturity date, it 
also clearly provided that Systems West owed 
monthly interest, principal, and interest on the 
applicable maturity date.


 [*P27]  Systems West's explanation that, as long 
as Systems West made timely interest payments, 
KeyBank was required to extend the loan until 
Systems  [***21] West paid off the loan in full or 
until both parties agreed in writing to terminate 
their agreement, is an illogical interpretation of the 
Integrated Agreement. The Business Loan 
Agreement did not provide a certain termination 
date for the revolving line of credit, whereas the 
Note and extensions did provide a specific maturity 
date. Yet, we are able to harmonize theterms of the 
Integrated Agreement and determine that the 
Integrated Agreement allowed the Note to be 
extended at each maturity date without the parties 
being burdened with renegotiating all of the terms 
and conditions in the Business Loan Agreement. 
But as we explained, KeyBank was not required to 
continuously agree to extend the applicable 
maturity date. There is simply no other way to 
reconcile the prominent language in the Note 
requiring full payment on the maturity date. And 
Systems West does not provide us with any other 
reasonable explanation for the existence of the 
maturity date contained in the Note and each 
successive extension. Although we agree with 
Systems West that each extension of the maturity 
date allowed the parties to renegotiate the interest 
rate, this alone does not convince us that the 
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Integrated Agreement  [***22] provided that the 
loan would have an indefinite term, that Systems 
West would never be required to repay the loan, 
and that KeyBank had no choice but to continually 
extend the maturity date. Essentially, under this 
view, Systems West could avoid paying the 
outstanding principal of the loan in perpetuity.


 [*P28]  Consequently, on July 15, 2008, Systems 
West breached the Integrated Agreement when it 
failed to pay the outstanding principal of the Note, 
and KeyBank was within its rights to refuse to 
again extend the maturity date. Not only had 
Systems West failed to follow a term of the 
Integrated Agreement, its failure to pay resulted in 
default as defined by the Integrated Agreement. 
KeyBank was therefore also within  [**115]  its 
rights to terminate its obligations under the 
Integrated Agreement.9


II. Systems West's Counterclaims


 [*P29]  We are left to resolve whether the district 
court properly entered summary judgment on all of 
Systems West's counterclaims, thereby dismissing 
them as "barred because they seek to impose duties 
 [***23] and obligations that are inconsistent with 
the express terms of the Loan Documents." 
Systems West contends that the district court erred 
when it failed to consider parol evidence regarding 
its counterclaims for breach of the implied 
covenant of good faith and fair dealing, negligent 
misrepresentation, and breach of fiduciary duty.


A. Systems West Inadequately Briefed Its 
Negligent Misrepresentation and Breach of 
Fiduciary Duty Counterclaims.


 [*P30] Systems West argues that the parol 
evidence rule has no bearing on its counterclaim for 
negligent misrepresentation because it is a tort. We 
will not reach the question of whether negligent 
misrepresentation presents an exception to the parol 
evidence rule, however, because Systems West's 


9 Although we requested additional briefing regarding the parties' 
October 2006 Modification of the Business Loan Agreement, the 
modification ultimately does not influence our decision.


argument is inadequately briefed. See HN8[ ] 
Utah R. App. P. 24(a)(9) (stating that an adequately 
briefed argument "contain[s] the ontentions and 
reasons of the appellant with respect to the issues 
presented, . . . with citations to the authorities, 
statutes, and parts of the record relied on"). 
Systems West tackles this issue in a mere 
paragraph, contending that "the parol 
 [***24] evidence rule has no bearing on tort 
theories, such as [KeyBank's] claims for negligent 
misrepresentation." Systems West cites out-of-state 
cases as its sole legal authority to support its 
contention and then does not provide reasoned 
analysis based on those cases, including why Utah 
should adopt the reasoning of other jurisdictions. 
"A brief is inadequate when it merely contains bald 
citation[s] to authority [without] development of 
that authority and reasoned analysis based on that 
authority. As we have repeatedly noted, we are not 
a depository in which [a party] may dump the 
burden of argument and research." Smith v. Four 
Corners Mental Health Ctr., Inc., 2003 UT 23, ¶ 
46, 70 P.3d 904 (alterations in original) (citation 
and internal quotation marks omitted). As a result, 
we decline to reach the merits of this issue and 
affirm the district court's determination that its 
grant of summary judgment to KeyBank on its 
breach of contract claims was fatal to Systems 
West's negligent misrepresentation counterclaim.


 [*P31]  We also do not address Systems West's 
breach of fiduciary duty counterclaim because it 
too is inadequately briefed. See Utah R. App. P. 
24(a)(9).


B. Systems West's Breach of the  [***25] Implied 
Covenant of Good Faith and Fair Dealing 
Counterclaim Fails.


 [*P32]  HN9[ ] "Extrinsic evidence may be 
admissible to prove a claim for breach of the 
covenant of good faith and fair dealing." Eggett v. 
Wasatch Energy Corp., 2004 UT 28, ¶ 14, 94 P.3d 
193. However, extrinsic evidence is not admissible 
to vary the explicit terms of an agreement. See id. 
"While a covenant of good faith and fair dealing 


2011 UT App 441, *441; 265 P.3d 107, **114; 2011 Utah App. LEXIS 434, ***21
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inheres in almost every contract, . . . this covenant 
cannot be read to establish new, independent rights 
or duties to which the parties did not agree ex ante." 
Oakwood Vill. LLC v. Albertsons, Inc., 2004 UT 
101, ¶ 45, 104 P.3d 1226. Instead, "these covenants 
are implied in contracts to protect the express 
covenants and promises of the contract." Seare v. 
University of Utah Sch. of Med., 882 P.2d 673, 678 
(Utah Ct. App. 1994) (internal quotation marks 
omitted), cert. denied, 892 P.2d 13 (Utah 1995).


 [*P33]  The parol evidence offered by Systems 
West varies the Integrated Agreement's terms and, 
therefore, is not admissible. See Oakwood Vill., 
2004 UT 101, ¶ 45, 104 P.3d 1226. Specifically, 
Systems West offered Halverson's declaration 
containing her understanding from her oral 
communications with KeyBank representatives 
 [***26] that KeyBank would continue to extend 
the maturity date of the loan and that KeyBank 
would not demand full payment until both parties 
agreed in writing to terminate. This is contrary to 
what we have determined to be the unambiguous 
terms of the Integrated Agreement. Accordingly, 
we hold that the district court correctly excluded 
Systems West's parol  [**116]  evidence in support 
of its counterclaim for breach of the implied 
covenant of good faith and fair dealing. And 
because this counterclaim was based wholly on 
parol evidence, the district court properly dismissed 
it.


CONCLUSION


 [*P34]  The Integrated Agreement unambiguously 
provided for a revolving line of credit. The 
Integrated Agreement contained a clear maturity 
date for when the entire loan amount would be due, 
and under the Integrated Agreement, KeyBank had 
no obligation to extend the maturity date. 
Consequently, when KeyBank did not extend the 
maturity date on July 15, 2008, and Systems West 
failed to pay the outstanding principal of the loan, 
Systems West breached the Integrated Agreement 
and defaulted on the loan. We therefore affirm the 
district court's summary judgment ruling in favor of 
KeyBank. We do not reach the merits of Systems 


West's  [***27] negligent misrepresentation and 
breach of fiduciary duty counterclaims because 
they are inadequately briefed. The district court 
also properly excluded Systems West's parol 
evidence offered to support its breach of good faith 
and fair dealing counterclaim. Without the parol 
evidence and in light of the implied covenant of the 
unambiguous Integrated Agreement, Systems 
West's counterclaim fails as a matter of law.


Michele M. Christiansen, Judge


 [*P35]  I CONCUR:


Stephen L. Roth, Judge


 [*P36]  I CONCUR IN THE RESULT:


J. Frederic Voros Jr., Judge


End of Document


2011 UT App 441, *441; 265 P.3d 107, **115; 2011 Utah App. LEXIS 434, ***25
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INTRODUCTION


This matter is before the court on motions to 
dismiss by Defendants Codale Electric Supply, Inc. 
("Codale") and Superior Essex, Inc. Plaintiff MP 
Nexlevel, LLC ("MP Nexlevel") installs 
underground cable throughout the Midwest and 
Southwest states. 1 Yucca Telecommunications 
Systems, Inc. ("Yucca") issued a request for 
proposal to install fiber optic cabling in New 
Mexico for a telecommunications, internet, and 
cable project. 2 Codale supplied the cable which 
was purportedly manufactured by Superior Essex, 
Inc. MP Nexlevel installed the underground cable. 
During installation,  [*3] problems arose that 
resulted in significant costs and delays. MP 
Nexlevel asserts that Superior Essex, Inc. 
manufactured defective cable and that Codale 
intentionally supplied cable that did not meet the 
required specifications.


Codale does not deny it supplied the wrong cable. It 
seeks dismissal of all claims against it, however, 
based on a contractual statute of limitations and the 
economic loss rule. Superior Essex, Inc. seeks 
dismissal claiming it is an improper party, the court 
lacks personal jurisdiction, and MP Nexlevel fails 
to state a claim against it. For the reasons discussed 
below, the court dismisses all claims against 
Codale, except fraudulent inducement, negligent 
misrepresentation and unjust enrichment. The court 
denies in part and reserves ruling in part Superior 
Essex, Inc.'s motion to dismiss.


FACTUAL BACKGROUND


Project and Price Quotes


In May 2005, Yucca issued a request for proposal 
to install fiber optic cabling for a 


1 Amended Complaint, P 1 (Docket No. 19).


2 Id. P 9.


telecommunications, internet, and cable project in 
New Mexico. 3 The project specifications required 
the installed cable to be made with Corning brand 
glass. 4 MP Nexlevel bid on and was awarded the 
project.  [*4] 5 MP Nexlevel obtained quotes from 
Codale for the purchase price of fiber optic cable 
and related supplies MP Nexlevel needed to 
complete the project.


On September 22, 2005, Codale quoted a unit price 
of $ 0.216 for "Superior Fiber Corning Gls," 12-
fiber cable. 6 On September 30, 2005, Codale 
submitted a second quote that specified it would 
provide "12 Fiber SJSA w/Corning Glass" from 
"Essex," and it listed a part number, 120129T01. 7 
Based on this information, MP Nexlevel submitted 
Purchase Order 5254 to Codale. 8 In that order, MP 
Nexlevel described the product it was ordering as 
"12 Fiber SA SJ W/Corning Glass as Spec'd," with 
a part number of 120129T01, and a unit cost of $ 
0.2158. 9


Despite the agreed upon specifications, Codale 
supplied  [*5] fiber optic cable made with OFS 
glass. 10 OFS glass is purportedly both inferior to 
Corning glass and less expensive. 11 Codale did not 
inform MP Nexlevel about the substitution, nor did 
it reduce the price charged or refund any money to 


3 Id.


4 Id. P 10.


5 Id.


6 Codale Quotation (Sept. 22, 2005) (Docket No. 53, Ex. 1, 
Attachment A). In the Amended Complaint MP Nexlevel asserted 
different dates. The court has used the dates supported by the 
evidence presented in connection with these motions.


7 Affidavit of Robbi Pribyl, P 3 (Dec. 10, 2008) (Docket No. 53, Ex. 
1); Codale Quotation (Sept. 30, 2005) (Docket No. 53, Ex. 1, 
Attachment A).


8 Purchase Order 5254 (Docket No. 53, Ex. 1, Attachment B).


9 Id.


10 Amended Complaint, P 16 (Docket No. 19).


11 Id.


2010 U.S. Dist. LEXIS 40828, *2
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MP Nexlevel. 12 As a result of the substitution, MP 
Nexlevel alleges that significant problems and 
delays arose in the project. 13 Additionally, MP 
Nexlevel asserts that the cable itself was defective, 
which further compounded the problems.


Credit Agreement


Also relevant to this dispute is a credit agreement 
entered into between Codale and MP Nexlevel. As 
a standard practice, Codale requires a buyer to 
apply to Codale for credit before it will supply 
materials to a buyer. 14 On September 14, 2005, MP 
Nexlevel completed the required credit application 
and submitted it to Codale. 15 In connection with 
the application, MP Nexlevel signed Codale's 
Credit Policy. The Credit Policy states that it 
governs "all purchases of goods and services, any 
extension of credit, and such other valuable 
consideration." 16 It also states, "I/We acknowledge 
receipt of Codale's Standard Terms and Conditions 
 [*6] Applying to All Sales, and I/We have read, 
understand, and accepts the terms stated therein." 17 
The Standard Terms and Conditions sheet states,


Buyer agrees that any and all disputes with 
Seller, including not just contract but also tort 
claims, shall be resolved in the state or federal 
courts situated in Salt Lake County, Utah, and 
that these courts shall have the exclusive 
jurisdiction over all such disputes.
Any legal action brought by Buyer against 
Seller shall be filed in one of the above 
referenced jurisdictions within one (1) year 
after the cause of action arises or it shall be 
deemed forever waived. 18


12 See id.


13 Id. PP 17-18.


14 Declaration of Julie Ockler, P 6 (Docket No. 36).


15 Credit Application (Docket No. 36, Ex. 2).


16 Credit Policy (Docket No. 36, Ex. 2).


17 Id.


18 Standard Terms & Conditions Applying to All Sales, P Attorney's 


The consideration for the credit agreement was an 
approved credit account. Based on this language, 
Codale contends all claims against it are barred 
because MP Nexlevel failed to file its complaint 
within one-year after the causes of action arose. 19


ANALYSIS


I. STANDARD FOR 12(b)(6) MOTION


Among other grounds, Codale and Superior Essex, 
Inc. have moved to dismiss MP Nexlevel's 
complaint based on Rule 12(b)(6) of the Federal 
Rules of Civil Procedure. The function of a 
12(b)(6) motion is "to assess whether the plaintiff's 
complaint alone is legally sufficient to state a claim 
for which relief may be granted." 20 "[A]ll well-
pleaded facts, as distinguished from conclusory 
allegations, . . . must be viewed in the light most 
favorable to the non-moving party." 21 The 
"complaint must contain enough allegations of fact 
to state a claim to relief that is plausible on its 
face." 22


On a Rule 12(b)(6) motion, a court does not "weigh 
potential evidence that the parties might present at 


Fees, Jurisdiction, & Venue (Docket No. 36, Ex. 1).


19 MP Nexlevel has asserted causes of actions against Codale for 
breach of contract,  [*7] breach of covenant of good faith and fair 
dealing, breach of express warranty, breach of warranty of 
merchantability, negligent misrepresentation, fraud, and unjust 
enrichment. It also has asserted a breach of warranty claim against 
Superior Essex, Inc. due to the alleged defective cable.


20 Dobson v. Anderson, 319 Fed. Appx. 698, 701, 2008 U.S. App. 
LEXIS 22820, at *8 (10th Cir. 2008) (quotations, citation, and 
alteration omitted) (italics in original); see also Fed. R. Civ. P. 
12(b)(6).


21 Van Houten v. Marlett, 330 Fed. Appx. 161, 162 (10th Cir. 2009) 
 [*8] (citation omitted).


22 Phillips v. Bell, No. 08-1420, 365 Fed. Appx. 133, 2010 U.S. App. 
LEXIS 2904, at *11-12 (10th Cir. Feb. 12, 2010) (quotations and 
citation omitted).


2010 U.S. Dist. LEXIS 40828, *5
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trial." 23 Consequently, a court does not look at 
evidence outside of a pleading to determine such 
motions. 24 If a court does rely "on material from 
outside the pleadings, the court converts the motion 
to dismiss into a motion for summary judgment." 25 
Here, both Codale and Superior Essex, Inc. cite to 
evidence outside of the pleadings that is necessary 
for the court's review. Because the court must look 
at evidence outside of the pleadings to determine 
these motions, the motions must be converted into 
motions for summary judgment.


"Summary judgment is appropriate if there is no 
genuine issue as to any material fact and the 
moving party is entitled to judgment as a matter of 
law." 26 The evidence and all reasonable inferences 
are viewed "in the light most favorable to the party 
opposing summary judgment." 27


II. CODALE'S MOTION


A. Pre-Contract Fraud


MP Nexlevel asserts fraud as its Second Cause of 
Action against Codale. Although fraud may arise 
pre-contract or post-contract, Codale contends that 
MP Nexlevel cannot claim fraudulent inducement 
to avoid the statute of limitations because (1) the 
credit application was submitted before Codale 
provided its price quotes and (2) MP Nexlevel did 
not plead fraudulent inducement in its complaint.


i. Contract Formation


23 Dobson, 2008 U.S. App. LEXIS 22820, at *8.


24 Id. at *8-9.


25 Id. at *9 (quotations and citation omitted).


26 Ellis v. State Farm Fire & Cas. Co., 322 Fed. Appx. 594, 596 (10th 
Cir. 2009)  [*9] (citing Celotex Corp. v. Catrett, 477 U.S. 317, 322-
23, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986); Fed. R. Civ. P. 56(c)).


27 Davis-Travis v. State Farm Fire & Cas. Co., 336 Fed. Appx. 770, 
772 (10th Cir. 2009) (quotations and citation omitted).


Although the Credit Policy states it applies to all 
purchases of goods, nowhere in the credit 
agreement are the actual goods listed. Nor is the 
price for such goods listed. It is axiomatic that a 
contract for the sale of goods must specify both the 
goods and price by some determinable means. 28 
Because neither term is specified in the credit 
agreement, the credit agreement alone cannot be a 
full expression of the parties' agreement that is at 
issue in this case. Indeed, Codale's Standard Terms 
and Conditions sheet states that "[e]ach 
 [*10] shipment or delivery shall be deemed to have 
been sold under a separate and independent 
contract." 29 Thus, even though the credit 
agreement may have been approved, it did not 
constitute the complete and final contract between 
the parties as to the sale of goods now at issue.


After MP Nexlevel submitted its credit application 
and signed the Credit Policy, Codale sent the two 
quotes discussed above. Based on the quotes, MP 
Nexlevel then submitted a Purchase Order on 
September 30, 2005 that stated both the goods and 
pricing. The quotes were an offer by Codale which 
was accepted by MP Nexlevel when it submitted 
the Purchase Order. Only then did the parties have 
a binding contract, which included all of the 
material terms documented in a complete sales 
contract comprised of both the credit agreement 
and the Purchase Order. MP Nexlevel contends 
Codale's fraud was its misrepresentations that 
induced it to enter into the sales contract. Because 
no sales contract existed until MP Nexlevel 
submitted the Purchase Order, any actions 
 [*11] taken and representations made by Codale to 
induce MP Nexlevel to enter into the agreement 
prior to the Purchase Order may support a claim for 
fraud. Such fraud, if proven to have induced MP 
Nexlevel to accept the offer, would result in the 
sales contract being voidable and all terms and 
conditions of the contract would be unenforceable, 


28 1-4 Joseph M. Perillo ed., Corbin on Contracts, §§ 4.3, 4.6 
(Matthew Bender 2009).


29 Standard Terms & Conditions Applying to All Sales, P Payment 
(Docket No. 36, Ex. 1).
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including the one-year statute-of-limitations 
provision. 30 Hence, if MP Nexlevel properly pled 
pre-contract fraud, upon which MP Nexlevel relied 
to accept Codale's offer (fraudulent inducement), 
that claim is not barred by the Standard Terms and 
Conditions sheet.


ii. Complaint


Among the eleven causes of action asserted by MP 
Nexlevel, none are entitled "fraud in the 
inducement." Rather, the complaint asserts claims 
for fraud and negligent misrepresentation. MP 
Nexlevel asserts that, upon information and belief, 
Codale contacted Yucca and Yucca agreed "to the 
substitution of OFS cable for Corning cable." 31 MP 
Nexlevel further  [*12] asserts it did not approve of 
this contractual change, nor did Codale notify MP 
Nexlevel about the change. 32 Instead, Codale made 
the substitution and continued to charge MP 
Nexlevel for the Corning glass. 33 These allegations 
are all based on conduct that took place after the 
contract was formed and cannot, as a matter of law, 
support a claim for pre-contract fraud or fraud in 
the inducement. Instead, they assert fraud arising 
after the contract was formed.


MP Nexlevel also asserts, however, that "[t]he 
representation that Codale would, and was 
supplying fiber optic cable made with Corning 
glass was made with the intent to induce MP 
Nexlevel to rely on the representation, and to 
deceive MP Nexlevel." 34 The factual support for 
this allegation is apparently the assertion that "On 
or about August 29, 2005 and September 30, 2005, 
Codale represented to MP Nexlevel that it would 


30 Invacare Corp. v. Sperry Corp., 612 F. Supp. 448, 451 (N.D. Ohio 
1984) (stating a party cannot rely on a contract provision to bar a 
claim "when the claim alleges the contracts were induced through 
fraud") (citations omitted).


31 Amended Complaint, P 19 (Docket No. 19).


32 Id.


33 Id.


34 Id. P 37 (emphasis added).


provide fiber optic cable to the Project 
manufactured with Corning Glass." 35 These 
representations were made pre-contract. MP 
Nexlevel seeks damages as relief, but includes a 
prayer for punitive damages and "such other and 
further relief as the Court deems just  [*13] and 
proper." There is no express request to void the 
contract. Although this pleading is at best inartful, 
36 Codale and MP Nexlevel both submitted 
additional documents, which the court has 
considered. Thus, the court must convert the 
12(b)(6) motion into a motion for summary 
judgment.


Viewing the additional evidence in the light most 
favorable to MP Nexlevel, Codale quoted a price 
and identified the product by a part number. MP 
Nexlevel used that information when it submitted 
its Purchase Order. The invoice supplied by 
"Superior Essex" contains the same part number 
and price. According to MP Nexlevel, this evidence 
shows that Codale never intended to provide 
 [*14] cable with Corning glass because, upon 
information and belief, the part number 
corresponded to OFS glass unbeknownst to MP 
Nexlevel. Whether this assertion is correct has not 
been proven at this stage of the proceeding. The 
evidence is sufficient, however, to raise a disputed 
issue of material fact regarding Codale's intent at 
the time of contracting. Hence, MP Nexlevel has 
sufficiently alleged a claim for fraudulent 
inducement.


iii. Economic Loss Rule


Codale also argues that MP Nexlevel's fraud claim 
must be dismissed because it is barred by the 


35 Id. P 36. The evidence submitted in connection with the motions 
supports that the date of the representation was in fact September 22, 
2005, but in either case the representation was made before the 
contract was complete.


36 These allegations imply inducement, but are not stated clearly. 
Nevertheless, Codale has not moved to dismiss on the ground that 
MP Nexlevel fails to plead its claim with particularity under Federal 
Rule of Civil Procedure 9(b) and the court will not act in the absence 
of such a motion.


2010 U.S. Dist. LEXIS 40828, *11
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economic loss rule. "In Utah, the economic loss 
doctrine bars all tort claims that are not based on a 
duty independent of any contractual obligations 
between the parties." 37 One Utah Supreme Court 
case stated this rule applies "no matter how 
intentional" the tort. 38 Notably, however, that case 
was interpreting Wyoming law. 39 When 
interpreting Utah law, the Utah Supreme Court has 
recently stated that at least some fraud claims "lie 
outside the scope of the economic loss rule." 40 The 
analysis to determine whether a claim is barred by 
the economic loss rule must begin with a 
determination of whether the duty claimed to have 
been breached is  [*15] imposed by law or arises 
from the promises made by the parties to each 
other--a contract. 41 If the duty is imposed by law, 
the claimed breach may be pursued as a tort claim. 
42 But if the duty arises from contractual obligations 


37 Associated Diving & Marine Contractors, L.C. v. Granite Constr. 
Co., No. 2:01cv330, 2003 U.S. Dist. LEXIS 21560, at *12 (D. Utah 
July 10, 2003) (citations omitted).


38 Grynberg v. Questar Pipeline Co., 2003 UT 8, P 43, 70 P.3d 1.


39 See id. P 40.


40 Davencourt at Pilgrims Landing Homeowners Ass'n v. Davencourt 
at Pilgrims Landing, LC, 2009 UT 65, P 38, 221 P.3d 234 (citing 
Town of Alma v. Azco Constr., Inc., 10 P.3d 1256, 1263 (Colo. 
2000)); see also SME Indus., Inc. v. Thompson,Ventulett,Stainback & 
Assocs., Inc., 2001 UT 54, P 32 n.8, 28 P.3d 669 (stating "plaintiffs 
may recover purely economic losses in cases involving intentional 
torts such as fraud, business disparagement, and intentional 
interference with contract") (citation omitted).


41 Davencourt at Pilgrims Landing Homeowners Ass'n, 2009 UT 65, 
P 27, 221 P.3d 234 (indicating courts must determine whether a duty 
exists  [*16] because of a contract or independent of the contract 
when conducting an economic loss analysis). The Utah Supreme 
Court has "agreed with Colorado regarding the independent duty 
analysis," although it has not "adopt[ed] all of the independent duties 
recognized by Colorado." Id. P 46. Thus, such cases as Town of 
Alma and Hamon Contractors, Inc. v. Carter & Burgess, Inc., Nos. 
07CA0987, 07CA0988 & 07CA 2342, 229 P.3d 282, 2009 Colo. App. 
LEXIS 715 (Colo. Ct. App. Apr. 30, 2009), also inform the court's 
analysis.


42 Davencourt at Pilgrims Landing Homeowners Ass'n, 2009 UT 65, 
P 27, 221 P.3d 234; Town of Alma, 10 P.3d at 1262; Hamon 
Contractors, Inc., 229 P.3d 282, 2009 Colo. App. LEXIS 715, at *15-


owed by the parties to each other, the claim must 
proceed in contract and tort claims are precluded. 43


In this case, MP Nexlevel asserts fraud based at 
least in part on alleged misrepresentations made 
before there was a binding contract between it and 
Codale. The law, not the contract, imposed a duty 
on Codale not to make material misrepresentations 
of fact. Thus, MP Nexlevel's claims arising from 
pre-contract misrepresentations are not barred by 
the economic loss rule, and MP Nexlevel may 
proceed on this claim.


B. Post-Contract Fraud


MP Nexlevel further alleges misrepresentations 
made by Codale after the sales contract was entered 
 [*17] between MP Nexlevel and Codale. MP 
Nexlevel assertion of these "fraud claims" is based 
upon breaches of duties owed by Codale arising 
from its contractual obligations. Such alleged 
misrepresentations were made after the parties were 
bound by the rights and limitations imposed by the 
sales contract. One of these limitations is that all 
claims must be brought within the time required by 
the one-year statute of limitations. 44 This provision 
represents the parties' allocation of risks, by which 
the court is bound, and is broad enough to 
encompass fraud claims.


Codale began supplying the fiber optic cable to MP 
Nexlevel on October 3, 2005. In the summer of 
2006, MP Nexlevel experienced problems with the 
cable when it started splicing. MP Nexlevel does 
not dispute that it learned in September 2006 that 
the cable was made with OFS glass rather than 
Corning glass. 45 Nevertheless, it failed to file this 
lawsuit until March 14, 2008. Because MP 
Nexlevel did not commence its suit within one 


16.


43 Id.


44 See Standard Terms & Conditions Applying to All Sales, P 
Attorney's Fees, Jurisdiction, & Venue (Docket No. 36, Ex. 1).


45 Affidavit of Robbi Pribyl, P 9 (Dec. 10, 2008) (Docket No. 53).
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year, 46 any fraud claim based upon 
misrepresentations or omissions made after the 
 [*18] contract was entered into is barred by the 
contractual statute of limitations.


C. Negligent Misrepresentation


In its Third Cause of Action, MP Nexlevel asserts 
negligent misrepresentation as an alternative to its 
Second Cause of Action, alleging that "Codale 
represented to MP Nexlevel that it was supplying 
fiber optic cable made with Corning glass for the 
Project." 47 MP Nexlevel further asserts that 
"Codale had no reasonable ground for believing 
that the representation that the fiber optic cable it 
was supplying was manufactured by Corning 
glass." 48 The claim does not allege that the 
negligent misrepresentation induced MP Nexlevel 
to enter into the sales contract, but does incorporate 
by reference the preceding paragraphs.


The incorporated factual allegations include the 
misrepresentations alleged to have been 
 [*19] made pre-contract. To the extent that MP 
Nexlevel's claim for negligent misrepresentation is 
based upon a claimed breach of duty imposed by 
law, pre-contract, the same analysis applies that 
was applied to the fraud claim. The claim for 
negligent misrepresentation based upon statements 
made pre-contract is not barred either by the 
economic loss rule or the contractual statute of 
limitations. The claim is barred as to any statement 
or omission made after the date the sales contract 
was entered.


D. Unjust Enrichment


MP Nexlevel has asserted as its Fourth Cause of 


46 MP Nexlevel offers no facts or argument that would relieve it of 
the requirement to file its claim within the one-year period. MP 
Nexlevel also acknowledges that it knew of the alleged facts upon 
which it bases its claim more than a year before it filed its complaint.


47 Amended Complaint, P 42 (Docket No. 19).


48 Id.


Action a claim for unjust enrichment. "[A] 
prerequisite for recovery on an unjust enrichment 
theory is the absence of an enforceable contract;" 
the theory "presupposes that no enforceable written 
or oral contract exists." 49 Here, the status of the 
contract is unknown presently. It may be voidable 
if MP Nexlevel proves fraudulent inducement. If 
MP Nexlevel cannot prove fraudulent inducement, 
then the contract is enforceable. Because the 
contract's status is unknown, the court denies 
summary judgment on MP Nexlevel's unjust 
enrichment claim.


E. Breach of Contract


If MP Nexlevel proves it was fraudulently induced, 
either intentionally or negligently, to enter into the 
sales contract, the contract is void if MP Nexlevel 
repudiates it. In that case, the contract claims would 
become moot because there would be no contract. 
If MP Nexlevel ratifies the contract or if it does not 
prove it was fraudulently induced to enter into the 
sales contract, then the sales contract is applicable. 
When "one elects to continue with the contract, one 
accepts all the burdens contained in the contract as 
well as the benefits." 50 The contracted for statute 
of limitations was one year. Even applying the 
discovery rule, MP Nexlevel did not file its contract 
claim within one year of discovery. Consequently, 
MP Nexlevel's breach of contract claim is barred by 
the contractual statute of limitations. Because MP 
Nexlevel's breach of contract claim cannot proceed 
even if it were to ratify the contract, the claim must 
be dismissed.


F. Breach of Covenant of Good Faith and Fair 
Dealing


"The covenant of good faith and  [*21] fair dealing 


49 Ashby v. Ashby, 2010 UT 7, P 14, 227 P.3d 246, 649 Utah Adv. 
Rep. 39  [*20] (quotations and citations omitted).


50 TBG, Inc. v. Bendis, 841 F. Supp. 1538, 1567 (D. Kan. 1993) 
(quotations, citation, and alteration omitted).


2010 U.S. Dist. LEXIS 40828, *17
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cannot 'establish new, independent rights or duties 
not agreed upon by the parties.'" 51 "The covenant . 
. . is read into contracts in order to protect the 
express covenants or promises of the contract." 52 A 
claim for breach of the implied covenant of good 
faith is a contract claim and does not alter the terms 
of a contract, nor does it exist absent a contract. 
Accordingly, the court must dismiss this cause of 
action on the same basis that it dismissed MP 
Nexlevel's breach of contract claim.


G. Breach of Warranty of Merchantability and 
Express Warranty


As a claim for breach of warranty of 
merchantability, MP Nexlevel alleges that "Codale 
warranted that the cable supplied would pass 
without objection in the trade under the contract 
description." 53 It further alleges that Codale 
supplied nonconforming goods in breach of that 
warranty. As a claim for breach of express 
warranty, MP Nexlevel alleges that "Codale 
warranted that the  [*22] cable supplied would 
contain Corning brand glass," but it "supplied 
nonconforming goods in breach of that warranty." 
54 MP Nexlevel's breach of warranty claims are, as 
is evident in the quoted language, premised upon 
the existence of a contract for the sale of goods. MP 
Nexlevel has made no argument to the contrary. 
Because these claims depend upon the existence of 
the sales contract and its terms, they also are barred 
by the contractual statute of limitations. 55


51 David Early Groups, Inc. v. BFS Retail & Commercial 
Operations, LLC, No. 2:06cv277, 2008 U.S. Dist. LEXIS 5694, at 
*27 (D. Utah Jan. 25, 2008) (quoting Brehany v. Nordstrom, Inc., 
812 P.2d 49, 55 (Utah 1991)).


52 Id. (quotation and citation omitted).


53 Amended Complaint, P 48 (Docket No. 19) (emphasis added).


54 Id. PP 52-53.


55 Moreover, the Standard Terms and Conditions contain an express 
disclaimer, in capital letters, about a warranty of merchantability. See 
Standard Terms & Conditions Applying to All Sales, P Warranties 
(Docket No. 36, Ex. 1).


II. SUPERIOR ESSEX, INC.'S MOTION


A. Incorrect Party


Superior Essex, Inc. contends that MP Nexlevel's 
claim against it must be dismissed because MP 
Nexlevel sued the wrong entity. Superior Essex, 
Inc. is the parent company. Superior Essex 
Communications LP is a wholly owned subsidiary 
that purportedly manufactured the cable and 
contracted with Codale. Superior Essex, Inc. 
provided an affidavit from the Vice President of 
Sales to support  [*23] these facts. 56


In response, MP Nexlevel contends it is less than 
clear who the proper party is. The parent company 
and subsidiary are located at the same address, with 
the same telephone number. Often the companies 
represent themselves simply as Superior Essex, 
without making a distinction. The product and 
warranty brochure that MP Nexlevel obtained 
before entering the sales contract with Codale only 
said "Superior Essex," and it referred buyers to the 
"www.superioressex.com" website. 57 An e-mail 
communication between MP Nexlevel and an 
employee of "Superior Essex" listed the employee's 
e-mail address as "…@spsx.com," and the name of 
the company as "Superior Essex." 58 When MP 
Nexlevel entered a settlement agreement with 
"Superior Essex" over the poor performance of 
another cable, the agreement was on the letterhead 
of "Superior Essex." 59 The invoice to Codale for 
the relevant cable said to remit payment to Superior 
Essex Communications but the invoice's letterhead 
referred only to "Superior Essex," and the customer 


56 Declaration of Brad R. Johnson, P 4 (Docket No. 48, Ex. 1) 
(hereinafter "Johnson Declaration").


57 See Affidavit of Robbi Pribyl (Jan. 5, 2009) (Docket No. 64, Ex. 3 
& Ex. A thereto).


58 E-mail from Tim West to Wayne Putman (Apr. 17, 2008) (Docket 
No. 64, Ex. 1, Attachment A).


59 Settlement Letter (Feb. 12, 2008) (Docket No. 64, Ex. 1, 
Attachment B).


2010 U.S. Dist. LEXIS 40828, *20
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service contact number listed the generic number 
that is shared by Superior  [*24] Essex, Inc. and 
Superior Essex Communications. 60 Moreover, 
while Superior Essex, Inc. contends only Superior 
Essex Communications manufactured and sold the 
cable, a sales person at OFS Fitel, LLC declared 
that she provided price quotes to Superior Essex, 
Inc. for the OFS optical fiber and that it was 
Superior Essex, Inc. who purchased the optical 
fiber. 61


Based on these facts, it is difficult to distinguish 
Superior Essex, Inc. from Superior Essex 
Communications. 62 Consequently, it is unclear 
whether one or both entities are a proper party to 
this transaction. Superior Essex Communications 
has agreed to accept service of process if the court 
does not dismiss the complaint. It is evident, 
therefore, that Superior Essex Communications has 
notice of this lawsuit. Because it is not clear 
 [*25] at this point whether one or both entities 
should be parties to the lawsuit, the court denies 
dismissal and grants leave to amend the complaint 
to add Superior Essex Communications or to 
substitute it as a party.


B. Personal Jurisdiction


i. Standard for Rule 12(b)(2) Motion


Superior Essex, Inc. also has moved to dismiss MP 
Nexlevel's complaint based on Rule 12(b)(2) of the 
Federal Rules of Civil Procedure. "[T]he plaintiff 
bears the burden of establishing a prima facie case 
of jurisdiction." 63 "The allegations in the complaint 


60 See Superior Essex Invoices (Docket No. 48, Ex. 1, Attachments 
thereto).


61 Declaration of Dianne Langone, PP 3-4 (Nov. 21, 2008) (Docket 
No. 51, Ex. 1).


62 This statement does not address the corporate veil between 
Superior Essex, Inc. and Superior Essex Communications. Rather, it 
merely addresses the lack of clarity about who the actors were in the 
relevant transaction.


63 Riddle & Assocs., P.C. v. Morcos, 2:06cv972, 2007 U.S. Dist. 


must be taken as true to the extent they are 
uncontroverted by the defendant's affidavits." 64 If 
facts are disputed, "[a]ll factual disputes regarding 
jurisdiction are resolved in favor of the plaintiff." 65


ii. Due Process


Superior Essex, Inc. contends MP Nexlevel's claim 
against it must be dismissed  [*26] because the 
court lacks personal jurisdiction. Because this is a 
diversity action, the "plaintiff must show that 
jurisdiction is legitimate under the laws of the 
forum state and that the exercise of jurisdiction 
does not offend the due process clause of the 
Fourteenth Amendment." 66 Under Utah law,


(1) the defendant's acts or contacts must 
implicate Utah under the Utah long-arm statute; 
(2) a "nexus" must exist between the plaintiff's 
claims and the defendant's acts or contacts; and 
(3) application of the Utah long-arm statute 
must satisfy the requirement of federal due 
process. 67


Although this is a three-part inquiry, the Utah long-
arm statute specifies "that courts 'should assert 
jurisdiction over nonresident defendants to the 
fullest extent permitted by the due process clause of 
the Fourteenth Amendment to the United States 
Constitution.'" 68 Thus, the focus of the inquiry is 
upon whether "suit in Utah comports with due 
process." 69


The due process analysis for specific 
 [*27] jurisdiction involves two steps. First, a court 
"must determine whether sufficient minimum 


LEXIS 97148, at *5 (D. Utah June 12, 2007).


64 Id. (quotations and citations omitted).


65 Id.


66 Greer v. Safeway, 317 Fed. Appx. 838, 840 (10th Cir. 2009) 
(quotations, citation, and emphasis omitted).


67 Id. at 840-41 (quotations and citation omitted).


68 Id. at 841 (quoting Utah Code Ann. § 78B-3-201(3) (2008)).


69 Id.
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contacts exist between the defendant and the forum 
state." 70 Minimum contacts "may be established 
where the defendant has 'purposefully directed' its 
activities toward the forum jurisdiction and where 
the underlying action is based upon activities that 
arise out of or relate to the defendant's contacts 
with the forum." 71 Second, a court must determine 
"whether the exercise of personal jurisdiction over 
the defendant offends traditional notions of fair 
play and substantial justice." 72 Because Superior 
Essex Communications has agreed to accept service 
of process, the court also addresses personal 
jurisdiction regarding it to avoid an additional 
motion to dismiss on this issue.


Codale is located in Utah. Codale contacted 
Superior Essex in Georgia for the supply of cable. 
It is unclear from the facts whether Codale's contact 
involved only Superior Essex Communications or 
Superior Essex, Inc. as well. Although the cable 
was not sent to Codale in Utah, Superior Essex 
Communications does ship  [*28] cable and other 
products into Utah.


Superior Essex Communication's global sales are 
about $ 678 million annually. 73 Its Utah sales were 
$ 1.5 million in 2005, and $ 1.8 million in both 
2006 and 2007. 74 These figures are only for 
products actually shipped into Utah. 75 They do not 
account for products ordered by Utah distributors, 
such as Codale, but shipped to another state.


Additionally, Superior Essex's Director of Public 
Market Sales and the Regional Sales Manager of 
the Southwest Region visit Utah once annually. 76 
The District Sales Manager for the Western Region 


70 Id. (citations omitted).


71 Id. (quotations and citations omitted).


72 Id. (quotations and citations omitted).


73 Johnson Declaration, P 9 (Docket No. 48, Ex. 1).


74 Id.


75 See id.


76 Id. P 6.


visits Utah quarterly. 77 Superior Essex, Inc. asserts 
all of these individuals are Superior Essex 
Communications employees. 78 Again, however, 
the Superior Essex web-site merely lists them as 
being with the "Superior Essex" company. 79


Further, the website lists the "Utah Contact" names 
and telephone numbers for Utah customers to call 
regarding communications cable. 80 It also has a list 
of "Utah Distributors," and "Utah Certified 
Contractors." 81  [*29] Moreover, a job 
announcement posted by "Superior Essex" for its 
"Sales/Marketing" Department listed Utah as one of 
its sales territories, and required that persons 
applying for the position have knowledge of fiber 
cabling. 82 Again, no distinction was made between 
Superior Essex, Inc. and Superior Essex 
Communications. Finally, the Utah Rural Telcom 
Association ("URTA") lists "Superior Essex" as 
one of its Associate Members. 83 The URTA 
website states its "members are committed to 
providing rural Utah with the best 
telecommunications services available." 84


These facts show that Superior Essex 
Communications has purposefully availed itself of 
the Utah market for communications cable. 
Additionally, the court concludes the underlying 
action is related to Superior Essex 
Communications' contacts with the forum. 
Moreover, exercising jurisdiction does not offend 


77 Id.


78 Id.


79 See, e.g., Utah Contacts web-page (Dec. 19, 2008) (Docket No. 64, 
Ex. 2, Attachment B).


80 Id.


81 Utah Distributors web-page (Dec. 19, 2008) (Docket No. 64, Ex. 2, 
Attachment C); Utah Certified Contractors web-page (Jan. 5, 2009) 
Docket No. 65, Ex. 2, Attachment D).


82 Job Announcement (Dec. 16, 2008) (Docket No. 64, Ex. 2, 
Attachment E).


83 URTA web-page (Docket No. 64, Ex. 2, Attachment H).


84 Id.
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traditional notions of fair  [*30] play and 
substantial justice. The burden on Superior Essex 
Communications to appear in Utah is not 
substantial in comparison to MP Nexlevel's interest 
in avoiding piecemeal litigation to resolve this 
dispute. Utah also has an interest in resolving this 
dispute based on the degree of business that 
Superior Essex Communications transacts in Utah. 
Additionally, avoiding piecemeal litigation 
promotes efficiency in the interstate judicial 
system. For these reasons, the court concludes that 
exercising specific jurisdiction over Superior Essex 
Communications is appropriate in this matter.


The facts also show that "Superior Essex" is 
purposefully availing itself of the Utah market for 
communications cable, but it is unclear who 
"Superior Essex" is. "Companies conducting 
business through their subsidiaries can qualify as 
transacting business in a state, provided the parent 
exercises sufficient control over the subsidiary." 85 
The lack of distinction between Superior Essex, 
Inc. and Superior Essex Communications in its 
location, contacts, e-mails, letterhead, web-site, 
brochures, and job announcements supports that the 
two companies constitute "Superior Essex." It also 
tends to support that Superior  [*31] Essex, Inc. is 
exercising sufficient control over Superior Essex 
Communications to qualify as doing business in 
Utah. The court nevertheless chooses to reserve 
ruling on whether it has personal jurisdiction over 
Superior Essex, Inc until after MP Nexlevel has 
conducted limited discovery on this issue.


C. Express Warranty Claim


MP Nexlevel asserts it obtained Superior Essex's 86 


85 Pro Axess, Inc. v. Orlux Distrib., 428 F.3d 1270, 1278 (10th Cir. 
2005).


86 The court does not distinguish between Superior Essex, Inc. and 
Superior Essex Communications in this portion of its decision 
because the issue pertains to whether MP Nexlevel may maintain an 
express warranty claim. Because the focus is on the purported 
warranty and MP Nexlevel, rather than on who issued the warranty, 
the court need not decide at this stage of the litigation whether 


product brochure before it purchased the cable from 
Codale, and that the product brochure represented 
the quality of the cable. 87 When Superior Essex 
sold the cable to Codale, the invoice contract with 
Codale also contained express warranties. The 
language in the product brochure is the same 
language contained in the contract. MP Nexlevel 
asserts "as a subsequent distributee of the subject 
cable, [it] is entitled to the benefits of this express 
warranty as a third-party beneficiary of the contract 
between Superior and Codale, by an implied 
assignment that runs with the subject goods, or by 
operation of law." 88 The invoice contract between 
Superior Essex and Codale states to ship the 
product to MP Nexlevel. MP Nexlevel was 
therefore a known  [*32] entity to Superior Essex. 
Nevertheless, Superior Essex contends MP 
Nexlevel cannot maintain a breach of express 
warranty claim against it because there is no privity 
between them. 89


Under the contract between  [*33] Superior Essex 
and Codale, Indiana law applies. 90 The Uniform 
Commercial Code ("UCC") for Indiana addresses 
express warranties between a buyer and a seller. 91 
In the Official Comments, it states that "the 
warranty sections of this Article are not designed in 
any way to disturb those lines of case law growth 
which have recognized that warranties need not be 
confined either to sales contracts or to the direct 


Superior Essex, Inc., Superior Essex Communications, or both issued 
the purported warranty.


87 Amended Complaint, P 12 (Docket No. 19); Affidavit of Robbi 
Pribyl (Jan. 5, 2009) (Docket No. 64, Ex. 1 & Ex. A thereto).


88 Amended Complaint, P 80 (Docket No. 19) (emphasis added).


89 MP Nexlevel only asserts breach of express warranty. "Indiana has 
adhered to the general rule that implied warranties" for economic 
loss "cannot ordinarily be sustained between the buyer and a remote 
manufacturer." Prairie Prod., Inc. v. Agchem Division-Pennwalt 
Corp., 514 N.E.2d 1299, 1301 (Ind. Ct. App. 1987) (emphasis 
added).


90 Superior Essex's Standard Terms & Conditions, P 1 (Docket No. 
48, Ex. 1, Attachment A).


91 Burns Ind. Code Ann. § 26-1-2-313 (2009).
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parties to such contract." 92 It acknowledges that 
warranties have been extended to third-party 
beneficiaries in a consumer, product-liability 
situation. 93 In then states: "Beyond that, the matter 
is left to the case law with the intention that the 
policies of this Act may offer useful guidance in 
dealing with further cases as they arise." 94 Thus, 
the Indiana UCC does not specify that express 
warranties are limited only to a buyer and a seller in 
a commercial context.


Indiana case law supports that a "cause of action for 
breach of express warranties against a manufacturer 
not in privity" with a buyer may be maintained. 95 
 [*34] The Indiana court noted that "the authority in 
favor of discarding the privity requirement in 
express warranty cases is overwhelming." 96 In the 
Prairie Production case, a manufacturer of 
pesticide advertised that its product effectively 
killed corn earworms. 97 It did so through "sample 
labels, brochures, and written advertisements 
appearing in trade magazines." 98 Similar methods 
of advertisement are present in cases from other 
jurisdictions. When manufacturers "extol the merits 
and quality of their products" in advertisements that 
are "directed to each purchaser in the chain of 
distribution," the affirmations may constitute an 
express warranty. 99 "The question whether 
advertising literature contains affirmations of fact 
constituting express warranties is a jury question." 
100


92 Id., cmt. 2.


93 Id.


94 Id.


95 Prairie Prod., Inc., 514 N.E.2d at 1302.


96 Id.


97 Id. at 1300.


98 Id.


99 Id. at 1302.


100 Id. at 1303 (citation omitted).


In this case, MP Nexlevel asserts that "[p]rior to 
purchasing fiber optic cable from Codale, MP 
Nexlevel received Superior's product brochures 
representing the quality of cable that Codale would 
provide." 101 Whether Superior Essex's brochures 
are sufficient to constitute an express warranty is 
 [*35] a material fact in dispute. Accordingly, 
Superior Essex is not entitled to summary judgment 
on this basis. To prove this claim, however, MP 
Nexlevel will not only have to prove the product 
brochure constituted an express warranty, but also 
that it was "part of the basis of the bargain" when it 
decided to submit a Purchase Order to Codale. 102


ORDER


For the reasons stated above, the court GRANTS 
IN PART and DENIES IN PART Codale's Motion 
to Dismiss or Alternatively for Summary Judgment. 
103 The court dismisses all of MP Nexlevel's claims 
against Codale, except for the claims for fraud 
based upon pre-contract conduct, negligent 
misrepresentation based upon pre-contract conduct, 
and unjust enrichment. The court DENIES IN 
PART and RESERVES RULING IN PART 
Superior Essex, Inc.'s motion to dismiss. 104 The 
court denies dismissal of the breach of warranty 
claim. The court grants leave for MP Nexlevel to 
conduct limited discovery on whether Superior 
Essex, Inc. exerts sufficient control over Superior 
Essex Communications that it can be said Superior 
Essex, Inc. transacts business in Utah. The court 
also grants  [*36] leave for MP Nexlevel to amend 
its complaint to add Superior Essex 
Communications or to substitute it as the proper 
party based on its discovery.


DATED this 23d day of April, 2010.


BY THE COURT:


101 Amended Complaint, P 12 (Docket No. 19).


102 Prairie Prod., Inc., 514 N.E.2d at 1304.


103 Docket No. 39.


104 Docket No. 47.
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/s/ Clark Waddoups


Clark Waddoups


United States District Judge


End of Document
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under the circumstances of each case and there 
must be a finding that the delay has inequitably 
prejudiced the defendant before the remedy is 
barred.


Contracts Law > Remedies > Reformation


HN5[ ]  Remedies, Reformation


Before any instrument can be reformed it is 
necessary that there be pre-existing terms on which 
the minds of the parties have agreed. But the 
intention of the parties to execute a final contract 
does not extinguish the fact that certain terms may 
have been agreed upon at the time of the 
preliminary contract.


Business & Corporate 
Compliance > ... > Contract 
Formation > Acceptance > Meeting of Minds


Contracts Law > Defenses > Fraud & 
Misrepresentation > General Overview


Contracts Law > Contract 
Interpretation > Intent


Contracts Law > Contract Interpretation > Parol 
Evidence > General Overview


Contracts Law > Defenses > Ambiguities & 
Mistakes > General Overview


HN6[ ]  Acceptance, Meeting of Minds


Ordinarily, a final contract does represent the final 
meeting of the minds, and in it are merged all the 
terms expressing the final intentions of the parties 
and any augmentations. If there are inconsistencies 
between the terms of the preliminary and final 
contracts, those of the latter will ordinarily govern. 
But where it may be clearly shown that the terms 
used in the latter instrument did not correctly 
embody the prior intention of the parties because of 


inadvertence, ambiguity or fraud, evidence as to 
what was really intended by the terms of the 
instrument or what was inadvertently omitted or 
added may be shown by clear and convincing 
evidence.


Contracts Law > Remedies > Equitable 
Relief > General Overview


HN7[ ]  Remedies, Equitable Relief


Equitable relief from fraud will not be granted 
where the party was negligent in relying upon 
misrepresentations under grossly suspicious 
circumstances. Exceptions to this rule are found in 
cases where an examination of the subject matter 
would require special training or technical 
knowledge.


Contracts Law > Defenses > Fraud & 
Misrepresentation > General Overview


HN8[ ]  Defenses, Fraud & Misrepresentation


Where a vendor fraudulently allays suspicion and 
prevents an inspection which would reveal the 
truth, while at the same time encouraging the 
completion of the contract, the purchaser is entitled 
to rely on the misrepresentations so as to be entitled 
to maintain an action based on fraud.


Contracts Law > Defenses > Fraud & 
Misrepresentation > General Overview


HN9[ ]  Defenses, Fraud & Misrepresentation


If a defrauded party is dissuaded or prevented from 
making a sufficient investigation he is entitled to 
rely on the misrepresentation made to him.


Admiralty & Maritime Law > Maritime 
Contracts > General Overview


120 Utah 142, *142; 232 P.2d 769, **769; 1951 Utah LEXIS 195, ***1
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Contracts Law > Defenses > Fraud & 
Misrepresentation > General Overview


HN10[ ]  Admiralty & Maritime Law, 
Maritime Contracts


Ordinarily, a party has a right to rely upon the fact 
that the formal document prepared by the other will 
express their original and definitive agreement. He 
may expect and rely upon literal conformity if no 
notice to the contrary is given.


Civil Procedure > Trials > Jury 
Trials > Province of Court & Jury


Torts > ... > Standards of Care > Appropriate 
Standard > Province of Court & Jury


HN11[ ]  Jury Trials, Province of Court & 
Jury


Situations that call for the measurement of conduct 
by the standards of ordinary care usually present 
questions of fact for the jury.


Contracts Law > Defenses > Fraud & 
Misrepresentation > General Overview


Evidence > Types of Evidence > Documentary 
Evidence > Parol Evidence


Contracts Law > Contract Interpretation > Parol 
Evidence > General Overview


HN12[ ]  Defenses, Fraud & Misrepresentation


Parol evidence is always admissible to show fraud, 
even though it has the effect of varying the terms of 
the written contract.


Civil Procedure > ... > Defenses, Demurrers & 
Objections > Affirmative Defenses > General 
Overview


Governments > Legislation > Statute of 
Limitations > General Overview


HN13[ ]  Defenses, Demurrers & Objections, 
Affirmative Defenses


The right to sue for deceit which is based on the 
assumption that the fraudulent transaction is to 
stand does not require prompt action by the injured 
party. The statute of limitations is enough to 
prevent excessive delay.


Civil Procedure > ... > Defenses, Demurrers & 
Objections > Affirmative Defenses > General 
Overview


Contracts Law > Defenses > Fraud & 
Misrepresentation > General Overview


HN14[ ]  Defenses, Demurrers & Objections, 
Affirmative Defenses


It is not as if equity were asked to rescind the 
contract on the ground that it had been obtained by 
fraud. There, where the defendant may have 
changed his position, thinking the matter at rest, 
laches may be interposed as a defense.


Civil Procedure > Trials > Jury 
Trials > Province of Court & Jury


HN15[ ]  Jury Trials, Province of Court & 
Jury


The extent of plaintiff's knowledge of the fraud and 
the question of his exercising due diligence are 
issues of fact for the fact finder.


Commercial Law (UCC) > ... > Contract 
Provisions > Contract Terms > General 
Overview


Contracts Law > ... > Sales of 
Goods > Warranties > General Overview


120 Utah 142, *142; 232 P.2d 769, **769; 1951 Utah LEXIS 195, ***1



https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RWW-VPN0-000J-X123-00000-00&context=&link=LNHNREFclscc10

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RWW-VPN0-000J-X123-00000-00&context=&link=LNHNREFclscc11

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RWW-VPN0-000J-X123-00000-00&context=&link=LNHNREFclscc12

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RWW-VPN0-000J-X123-00000-00&context=&link=LNHNREFclscc13

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RWW-VPN0-000J-X123-00000-00&context=&link=LNHNREFclscc14

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RWW-VPN0-000J-X123-00000-00&context=&link=LNHNREFclscc15





Page 4 of 9


Business & Corporate Compliance > ... > Types 
of Commercial Transactions > Sales of 
Goods > General Overview


Contracts Law > ... > Sales of Goods > Breach, 
Excuse & Repudiation > General Overview


HN16[ ]  Contract Provisions, Contract Terms


But if, after acceptance of the goods, the buyer fails 
to give notice to the seller of the breach of any 
promise or warranty within a reasonable time after 
the buyer knows, or ought to know, of such breach, 
the seller shall not be liable therefor. Utah Code 
Ann. § 81-3-9.


Commercial Law (UCC) > ... > Contract 
Provisions > Contract Terms > General 
Overview


HN17[ ]  Contract Provisions, Contract Terms


Timely notice is a vital condition precedent to an 
action for breach of warranty.. Thirty-two months 
is, in law, an unreasonable delay.


Counsel: Glen M. Hatch, Salt Lake City, George 
B. Stanley, Heber, B. Z. Kastler, Jr., Salt Lake City, 
for appellants.


L. C. Montgomery, Edward L. Montgomery, Heber, 
Wm. D. Callister, Salt Lake City, for respondents.  


Judges: Wolfe, Chief Justice. Wade, Latimer, 
McDonough, and Crockett JJ., concur.  


Opinion by: WOLFE 


Opinion


 [*145]   [**771]  This is an action to recover the 
value of personal property which plaintiff vendees 
allege was fraudulently removed from the premises 
between the time of execution of an earnest money 


agreement and the final uniform real estate contract 
for the sale of the hotel. The trial court sustained a 
demurrer to plaintiffs' amended complaint and 
entered judgment for the defendants. All facts well 
pleaded are admitted by defendants' demurrer. 
Bracklein v. Realty Ins. Co., 95 Utah 490, 80 P. 2d 
471. In this opinion, where the parties are  [**772]  
referred to in the singular, we mean the plaintiff, 
Mr. Mawhinney,  [***2]  and the defendant, Mr. 
Jensen.


Defendants, John A. and Anna Jensen, were the 
owners and operators of property known as the 
Jensen Hotel in  [*146]  Heber City, Utah. This 
consisted of a two story hotel, a restaurant-coffee 
shop and fourteen cabins. The plaintiffs, Wilbur 
and Ruth Mawhinney, desired to purchase this 
property and on September 14, 1946 entered into a 
written earnest money agreement (hereafter called 
the preliminary contract). Plaintiffs paid $ 1,000 to 
secure the purchase and apply to the down payment 
of $ 10,000. The total purchase price was $ 35,000. 
Defendants agreed to relinquish possession 
November 1, 1946, at which time a uniform real 
estate contract was to be executed. If the plaintiffs 
failed to complete the purchase, the $ 1,000 was to 
be retained as liquidated damages. Taxes, rents and 
insurance were prorated as of the date of closing. It 
was further agreed that execution of final transfer 
papers would abrogate the preliminary contract. 
This preliminary agreement provided that all stock 
and fixtures "now on the premises" (emphasis 
added) were to be included in the sale. Plaintiff 
examined the fixtures and merchandise at the time 
and orally agreed that [***3]  the defendant might 
take from these supplies until transfer of 
possession, but all of the items which defendant 
might use were to be replaced.


Plaintiff visited the premises on two occasions 
before the closing date and requested that he be 
permitted to inventory the personal property. On 
each occasion the defendant told the plaintiff that 
he was too busy -- that he did not have time and 
would not allow the plaintiff to take the inventory 
alone. On October 28, 1946, the parties assembled 
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in the lobby of the hotel to execute the uniform real 
estate contract (hereafter called the final contract). 
Plaintiff again requested that he be permitted to 
inspect the storerooms and determine whether all 
the stock which was on hand at the time of the 
preliminary contract was still there, or had been 
replaced. The defendant acted greatly offended that 
the plaintiff should question his honesty and 
insisted that nothing had been removed from the 
premises and that all the items which had been used 
were replaced. The defendant told the plaintiff that 
he would be in default under the  [*147]  terms of 
the preliminary agreement if he failed to execute 
the final contract. The defendant's attorney 
was [***4]  present and told the plaintiff that "John 
is an honest man," "that John would keep the stock 
up," and that "I've known him for years." The 
plaintiff signed the final contract. Contained therein 
was a clause which provided that, "all 
improvements, fixtures, equipment, signs, 
merchandise and stock now on the premises" 
(emphasis added) was included in the sale. An 
itemized list of the personal property was attached 
to the contract. This list described goods actually 
upon the property at that time and these items 
passed under the contract. However, this list did not 
purport to include items of restaurant stock and 
merchandise.


In June of 1949, 32 months later, the plaintiffs 
brought this lawsuit, alleging that between the time 
of the preliminary and final contracts, the 
defendants had removed such things as a coal 
stoker, a Ford pickup truck, a cash register, a 
couch, dishes, sheets, etc., and some 60 items of 
food in the total amount of $ 10,766. The complaint 
states that the plaintiffs were prevented by the 
tricks and artifices of the defendant from taking any 
inventory and were induced to execute the final 
contract by the misrepresentations of the defendant 
that the stock was the [***5]  same. The first cause 
of action in the complaint is divided into three 
counts alternatively seeking: (1) reformation of the 
final contract on the ground of fraud and damages 
for the breach thereof as reformed! (2) damages for 
misrepresentations that all of the stock which was 


on the premises at the time of the preliminary 
agreement was still there or had been replaced; and 
(3) damages for breach of warranty as to the 
quantity of personal property sold under the final 
contract.


By their complaint, plaintiffs affirm the transaction 
but seek to have the final contract reformed to 
comply with the intent expressed in the preliminary 
contract insofar as the fixtures and stock were 
concerned.  [**773]  Plaintiffs contend that the 
clause in the final contract with respect to the 
 [*148]  property "now on the premises" was meant 
to include the items on the premises at the time the 
preliminary contract was executed. The defendants 
contend that the trial court was correct in sustaining 
the demurrer because the complaint shows that the 
parties did not intend the preliminary contract to be 
a final expression of their intent. They maintain that 
the jurisdiction of equity will not be 
invoked [***6]  to reform a contract where it 
appears that complainants are guilty of laches and 
were negligent in the execution of the contract.


HN1[ ] The equitable doctrine of laches is 
founded upon considerations of time and injury.


"Laches in legal significance is not mere delay, but 
delay that works a disadvantage to another." 
Pomeroy's Equity Jurisprudence, 4th Ed. § 1442; 
Chase v. Chase, 20 R.I. 202, 37 A. 804.


We have held in this court that HN2[ ] delay will 
bar equitable relief in a suit for rescission based on 
fraud.  Taylor v. Moore, 87 Utah 493, 51 P. 2d 222; 
Skola v. Merrill, 91 Utah 253, 64 P. 2d 185. 
Rescission restores the status quo. It effects a return 
of the parties to their original position before the 
rescinded transaction took place. Third party rights 
may intervene or titles may be upset. Such a decree 
would create an obvious hardship for the vendor if 
it were granted an unreasonable length of time after 
discovery of the mistake or fraud by the vendee. 
But HN3[ ] where damages are sought for breach 
of a contract to the established by reformation, the 
lapse of time in and of itself does not generally 
constitute laches. There must also be a showing of 
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injury or prejudice [***7]  caused by the delay.  
Home Owners' Loan Corp. v. Bank of Arizona, 54 
Ariz. 146, 94 P. 2d 437, 45 Am. Jur., Reformation 
of Instruments § 82. In reformation cases there 
seems to be less likelihood that the passage of time 
will cause an inequitable disadvantage then in cases 
asking for rescission. In George v. Fritsch Loan & 
Trust Co., 69 Utah 460, 256 P. 400, the court 
denied reformation of a sales contract which had 
mistakenly omitted  [*149]  restrictive covenants 
against garages because the Trust Company had 
acquiesced for 26 months in George's reliance upon 
the contract in building a $ 1,000 garage upon the 
lot. There the prejudice caused by the laches is 
plainly evident. Any analogy drawn to the Statute 
of Limitations does not aid the defendants for in 
this jurisdiction an action upon a contract may be 
commenced within six years, U.C.A. 1943, 104-2-
22. Because the remedy of reformation and defense 
of laches sought to be interposed are both creations 
of equity, the mere passage of 32 months without 
any showing of prejudicial injury does not 
constitute laches as a matter of law. HN4[ ] The 
question of laches can only be determined under the 
circumstances of each case and [***8]  there must 
be a finding that the delay has inequitably 
prejudiced the defendant before the remedy is 
barred. There is no indication in the complaint that 
defendants have altered their position or that they 
have been misled to their damage by plaintiffs' 
delay in commencing this action. Therefore it is 
necessary that evidence be received to determine 
whether defendants have been inequitably 
prejudiced by plaintiffs' forestalling to sue until this 
time.


The defendants argue that there can be no 
reformation because the preliminary contract shows 
on its face that it did not represent a final 
expression of the parties intent. This is shown, say 
defendants, by the provisions to adjust taxes, rents, 
insurance, etc., to the date of the final contract. The 
vendors were given the right to change their minds 
and cancel the preliminary agreement if they chose 
to do so. The preliminary contract stated,


"It is further agreed that the execution of final 
transfer papers abrogate this Earnest Money 
Receipt."


HN5[ ] Before any instrument can be reformed it 
is necessary that there be pre-existing terms on 
which the minds of the parties have agreed. But the 
intention of the parties to execute a final 
contract [***9]  does not extinguish  [*150]  the 
fact that certain terms may have been agreed upon 
at the time of the preliminary contract.


Adjusting the taxes, etc., prorata is not material to 
the intention of the parties as to what personal 
property was to be included in the final transaction. 
If defendants'  [**774]  contentions are sound, 
parties could prevent reformation of any instrument 
by inserting in the preliminare contract a clause 
which abrogates it when the final contract is closed. 
HN6[ ] Ordinarily, a final contract does represent 
the final meeting of the minds, and in it are merged 
all the terms expressing the final intentions of the 
parties and any augmentations. If there are 
inconsistencies between the terms of the 
preliminary and final contracts, those of the latter 
will ordinarily govern. But where it may be clearly 
shown that the terms used in the latter instrument 
did not correctly embody the prior intention of the 
parties because of inadvertence, ambiguity or fraud, 
evidence as to what was really intended by the 
terms of the instrument or what was inadvertently 
omitted or added may be shown by clear and 
convincing evidence.


The ambiguity in the final instrument lies in the 
use [***10]  of the simple word "now." If "now" 
refers to the date when the final instrument was 
signed, to wit, October 28, 1946, then either the 
intentions of the parties had changed since 
September 14, 1946 (date of the preliminary 
contract), or the word "now" was meant to refer to 
September 14th, when that word was used. The fact 
that the defendant dissuaded the plaintiff from 
taking an inventory, and insisted that othing had 
been removed, indicates that defendant's intentions 
alone had undergone a change. The plaintiffs never 
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concurred in a new meaning of the word "now." If 
the defendant, knowing that chattels and 
merchandise had been removed since the date of 
the prelminary contract without being replaced, and 
also knowing that it was the intention of the parties 
that such personal property was to be included in 
the transfer, and intentionally caused the word 
"now" to be inserted in the final instrument  [*151]  
instead of the phrase "as of September 14th, 1946," 
and was also aware that the plaintiffs were unaware 
what the literal language meant as used in the final 
instrument, it would have been fraudulent on their 
part and a mistake on the part of the plaintiffs, and 
a fortiori, reformation [***11]  should be granted. 
The fact that an itemized list of the personal 
property was attached to the final contract does not 
preclude a showing that the mutual intent was to 
sell all the stock and fixtures on the premises at the 
time of the preliminary agreement. As far as 
personal property was concerned the complaint 
states that the first contract was a final binding 
agreement.


There is a line of authority that HN7[ ] equitable 
relief from fraud will not be granted where the 
party was negligent in relying upon 
misrepresentations under grossly suspicious 
circumstances. Carpenter v. Hamilton, 18 Cal. App. 
2d 69, 62 P. 2d 1397. Exceptions to this rule are 
found in cases where an examination of the subject 
matter would require special training or technical 
knowledge. Stuck v. Delta Land & Water Co., 63 
Utah 495, 227 P. 791 (technical knowledge 
required to determine whether white substance in 
soil was alkali or gypsum). At the present stage of 
this action, the defendants have not denied the 
charges of fraudulently removing the property. On 
the other hand defendants claim that the 
circumstances were so suspicious that the injury of 
which plaintiffs complain was the result of their 
own [***12]  carelessness. The plaintiff was 
prevented from taking an inventory on two 
occasions before the closing date and then signed 
the final contract after unsuccessfully trying a third 
time to look through the storerooms. On one side 
there was a mistake which might be said to be due 


to the natural oversight of the significance of the 
word "now," but on the other hand, there was 
fraudulant concealment of the facts and dissuasion 
from making a sufficient investigation. The acts 
complained of were not misrepresentations in the 
preliminary negotiation of the contract, such as 
statements relating  [*152]  to value or quality, but 
were the beguilment of the plaintiffs into believing 
that no property had been taken and that the 
meaning of the final contract was the same as that 
previously agreed to. The defendants now contend 
that their conduct was of such a tortious nature that 
the plaintiffs acted without reasonable diligence in 
relying thereon and concluding the contract.


HN8[ ] Where a vendor fraudulently allays 
suspicion and prevents an inspection which would 
reveal the truth, while at the same time encouraging 
the completion of  [**775]  the contract, the 
purchaser is entitled to rely on the [***13]  
misrepresentations so as to be entitled to maintain 
an action based on fraud.  Riverside Rancho Corp. 
v. Cowan, 88 Cal. App. 2d 197, 198 P. 2d 526. In 
Adamson v. Brockbank, 112 Utah 52, 185 P. 2d 
264, we quoted from Black on Rescission of 
Contracts, paragraph 68 page 172, for the 
proposition that if HN9[ ] a defrauded party is 
dissuaded or prevented from making a sufficient 
investigation he is entitled to rely on the 
misrepresentation made to him.


We do not overlook the fact that plaintiffs signed 
the final contract which was unambiguous in its 
terms that the merchandise and stock "now" on the 
premises was to be included. In Bennett v. Bowen, 
65 Utah 444, 238 P. 240, this court held that even 
though defendants who signed the contract were 
negligent in not reading it, it is no defense where 
they signed under mistake of fact or 
misrepresentations.


HN10[ ] "Ordinarily, a party [has] a right to rely 
upon the fact that the formal document prepared by 
the other will express their original and definitive 
agreement; he may expect and rely upon literal 
conformity if no notice to the contrary is given." 
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Tokio Marine & Fire Ins. Co. v. National Union 
Fire Ins. Co., 2 Cir.,  [***14]  91 F. 2d 964, 966.


Plaintiffs misinterpretation of the terms of the final 
contract is a factor which may be weighed by the 
trier of facts in determining the extent of plaintiffs' 
negligence under the circumstances. In any event 
the case should pass  [*153]  the point of demurrer 
and evidence should be presented to determine 
whether the plaintiff acted so unreasonably in 
executing the contract that he is now barred from 
equitable relief.


HN11[ ] "Situations which call for the 
measurement of conduct by the standards of 
ordinary care usually present questions of fact for 
the jury".  Carpenter v. Hamilton, supra [18 Cal. 
App. 2d 69, 62 P. 2d 1400].


We also point out that HN12[ ] parol evidence is 
always admissible to show fraud, even though it 
has the effect of varying the terms of the written 
contract, Riverside Rancho Corp. v. Cowen, supra; 
Lutfy v. R. D. Roper & Sons Motor Co., 57 Ariz. 
495, 115 P. 2d 161. It follows that the complaint 
stated a cause of action for reformation.


The second count in plaintiffs' amended complaint 
seeks damages for defendant's fraudulent 
misrepresentations that no property had been 
removed from the premises which was not 
replaced. The complaint [***15]  sufficiently 
alleges that the plaintiffs had the right to rely on the 
misrepresentations. Whether the plaintiffs did in 
fact have the right to rely under the suspicious 
circumstances is explained above in relation to the 
claimed negligence of the plaintiff concluding the 
contract.


HN13[ ] "The right to sue for deceit which is 
based on the assumption that the fraudulent 
transaction is to stand does not require prompt 
action by the injured party. The statute of 
limitations is enough to prevent excessive delay". 
Williston on Contracts, Revised Ed. § 1526.


HN14[ ] It is not as if equity were asked to 


rescind the contract on the ground that it had been 
obtained by fraud. There, where the defendant may 
have changed his position, thinking the matter at 
rest, laches may be interposed as a defense. See 
reference to laches as applied to reformation, supra.


In Beaver Drug Co. v. Hatch, 61 Utah 597, 217 P. 
695, the defendant sold the plaintiff a drug store 
and falsely represented  [*154]  that there was $ 
4,000 worth of stock. Plaintiff sued for the 
difference between the actual value of the stock and 
$ 4,000. We affirmed the judgment for the plaintiff. 
That case is not distinguishable as a matter [***16]  
of law on the ground that there the plaintiff had a 
right to rely, while in the instant case he was put on 
notice that the representations were false. HN15[
] The extent of plaintiff's knowledge of the fraud 
and the question of his exercising due diligence are 
issues of fact for the fact finder.  Carpenter v. 
Hamilton, supra. It was error to sustain the 
demurrer to the counts for reformation and deceit.


In the third count of the first cause of action, 
plaintiffs base their claim to recover damages for 
the shortage of personal property on the theory of 
breach of warranty. The complaint states


"that the defendant, John A. Jensen, represented 
and warranted to the plaintiffs that all of the stock 
that was on the premises at the time of the 
execution of the earnest money  [**776]  agreement 
was still there or had been replaced * * *."


The second cause of action is framed as a breach of 
warranty said to arise from the failure of a heating 
system on the premises to conform to the standard 
of quality imputed to it by defendants. The pleading 
upon these two matters is fatally defective as a 
matter of law under the Sales Act adopted in Utah. 
Section 81-3-9, Utah Code Annotated, 1943, 
 [***17]  provides in part:


HN16[ ] "But if, after acceptance of the goods, 
the buyer fails to give notice to the seller of the 
breach of any promise or warranty within a 
reasonable time after the buyer knows, or ought to 
know, of such breach, the seller shall not be liable 


120 Utah 142, *152; 232 P.2d 769, **775; 1951 Utah LEXIS 195, ***13
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therefor."


A survey of the cases on this matter shows that 
HN17[ ] timely notice is a vital condition 
precedent to an action for breach of warranty, 
Esbeco Distilling Corp. v. Owings Mills Distillery, 
D.C., 43 F. Supp. 380; Pearl v. William Filene's 
Sons Co., 317 Mass. 529, 58 N.E. 2d 825; Baum v. 
Murray, 23 Wash. 2d 890, 162 P. 2d 801. Thirty-
two months is, in  [*155]  law, an unreasonable 
delay under the circumstances of this case.  
Harburger v. Stern Bros., Sup., 189 N.Y.S. 74; 
Stewart v. B. R. Menzel & Co., 181 Minn. 347, 232 
N.W. 522. The statute insists on notice within a 
reasonable time, but laches in equity only arise 
when the delay has caused prejudicial injury. 
Therefore the passage of time in and of itself bars 
the breach of warranty action, but not the remedy of 
reformation. In the instant case it is impossible to 
believe that the plaintiffs did not discover, long 
before 32 months had [***18]  elapsed, that a 
couch, a stoker, dishes, sheets and 8 steam 
radiators, etc., were missing. The complaint states 
that the defectiveness of the heating system was 
discovered two weeks after the final contract was 
signed. The demurrer was properly sustained on the 
two claims for breach of warranty. The case is 
reversed and remanded with directors to proceed in 
accordance with the views expressed herein. Costs 
awarded to appellant.  


End of Document


120 Utah 142, *154; 232 P.2d 769, **776; 1951 Utah LEXIS 195, ***17
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Where there is a significant disparity of intelligence 
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in a claim for fraud.
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and Callister and Henriod, JJ., concur.  
McDonough, J., heard the arguments but died 
before the opinion was filed.  


Opinion by: TUCKETT 


Opinion


 [*336]   [**153]  The defendant Russell R. 
Bateman appeals from a verdict and judgment 
against him on the plaintiffs' complaint for breach 
of contract and for rent due and on defendants' 
counterclaim for recission of the contract.


Prior to August 24, 1961, Wendell W. Motter had 
been the sole proprietor of a business in St. George, 
Utah, known as "Motter Electric." The business 
consisted of the selling and servicing of electrical 
appliances and electrical equipment.  On August 
24, 1961, the plaintiff Wendell W. Motter and the 
defendant Russell R. Bateman discussed the sale of 
Motter's business to the Batemans.  After several 
conversations Wendell W. Motter offered to sell the 
business to the defendants for the sum of $ 25,000.  
During the negotiations Motter informed Bateman 
that the book value of the inventory, furnishings 
and fixtures of the business was $ 27,994.44.  Mr. 
Motter [***2]   [*337]  arranged with his 
accountant, Dexter Snow, to make the books of the 
business available to Bateman for his inspection 
and to make such investigation as he saw fit.  
Bateman did, in fact, visit the accountant  [**154]  
and discuss various matters pertaining to the 
business with him.  Motter also offered to permit 
Bateman to make an inventory of the business or to 
have such an inventory made by others.


On August 28, 1961, the plaintiffs and the 
defendants entered into a written sales agreement 
whereby the plaintiffs agreed to sell and the 
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defendants agreed to buy the business here in 
question.  The defendants took over the business on 
September 1, 1961, and continued in possession of 
the premises until January 27, 1962.  On January 
27, 1962, the defendants mailed to the plaintiffs a 
notice of rescission, the defendants claiming they 
were entitled to rescind the contract by reason of 
fraudulent misrepresentations made by Wendell W. 
Motter prior to the execution of the sales 
agreement.


Prior to the defendants' notice of rescission the 
defendant Russell R. Bateman had informed the 
plaintiff Wendell Motter that he, Bateman, was not 
making it and would have to give the 
business [***3]  back to him.  The plaintiffs 
refused to retake possession of the premises and 
business but did offer to help the defendants 
liquidate the same.  The defendants attempted to 
sell such stock as they could prior to the time they 
closed the business on January 27, 1962.  As of the 
time of closing the business, the defendants 
inventoried the stock in trade and left the balance of 
the stock on the premises.


The plaintiffs, after giving the defendants credit on 
the contract for the payments made by them and for 
the value of the property left behind when the 
defendants vacated the premises, as shown by the 
defendants' inventory, have commenced this action 
to recover the balance due under the contract and 
for the rent claimed due for the business premises.  
The defendants filed their answer and 
counterclaimed for a rescission of the contract and 
the return of the moneys paid to the plaintiffs.


At the time of trial, the court submitted the matter 
to the jury on a special verdict from which he made 
conclusions of law and entered a judgment in favor 
of the plaintiffs.


Appellant assigns as error the court's giving of 
Instruction No. 7, which is as follows:


In determining whether or not there [***4]  
was misrepresentation in this case you may and 
should consider whether or not there was any 


false or misleading statements made by the 
plaintiff Wendell Motter to the defendants with 
regard to the cost or value of the inventory, the 
reason for selling the business, the gross 
volume of the business or the net profit which 
the business was producing or had  [*338]  
produced.  You may and should consider 
whether in fact such statement or statements 
were known to the said plaintiff Wendell 
Motter to be false and whether they were made 
with intent that the defendant should rely 
thereon.  You may and should consider also as 
to whether or not the defendants did in fact rely 
upon such statements if they were false, or did 
make a separate and special investigation of the 
matter so as to rely on other sources as 
disclosed and uncovered by such separate 
investigation.  You may and should consider 
whether or not there was in fact any disparity 
with respect to the intelligence and experience 
of the parties in this matter, if any you find, 
which would in fact make the defendants more 
susceptible to fraud than the ordinary prudent 
person.


We are of the opinion that the instruction 
correctly [***5]  informed the jury of the elements 
going to make up fraud in the inducement. 1 The 
latter part of the instruction is, perhaps, more 
favorable to the defendants than the facts justify.  
We recognize the principle that HN1[ ] where 
there is a significant disparity of intelligence or 
experience by which one party is enabled to 
 [**155]  take advantage of the other, that fact may 
be considered, but there was no such showing in 
this case. 2 There was no showing that there was in 
fact such a disparity of intelligence or experience of 
the parties as would require the giving of that part 
of the instruction.  The defendants cannot complain 
as it was favorable to them.


1 Stuck v. Delta Land & Water Co., 63 Utah 495, 227 P. 791; Lewis 
v. White, 2 Utah 2d 101, 269 P.2d 865.


2  Lewis v. White, footnote 1, supra; Reese v. Harper, 8 Utah 2d 119, 
329 P.2d 410.


18 Utah 2d 335, *337; 423 P.2d 153, **154; 1967 Utah LEXIS 664, ***2
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Interrogatory No. 3 of the special verdict was as 
follows:


If your answer to question No. 2 is "yes," then -
- Did the plaintiff Wendell W. Motter, prior to 
the execution [***6]  of said documents by the 
defendants, willfully make any false 
representations to the defendants of and 
concerning the said business, with intention 
that the defendants would rely thereon?
The Jury answered this question in the 
negative.


After the jury had retired, they sent the following 
question to the court: "We are divided on Question 
No. 5.  Please explain what effect this will have on 
the following questions in regard to the verdict." 
Interrogatory No. 5 is as follows:


If your answer to answer No. 3 is "yes," then -- 
Did the defendants have any reasonable 
opportunity to ascertain the truth of and 
concerning the said business and with regard to 
the said representations, if any, of the plaintiff 
with regard thereto, prior to their executing the 
said documents?


In view of the fact that the jury answered 
Interrogatory No. 3 to the effect  [*339]  that the 
plaintiff Wendell W. Motter did not make false 
representations to the defendants, we are unable to 
discern in what manner any explanation to the jury 
as to Interrogatory No. 5 would affect the jury's 
verdict.  It would seem that error, if any, in the 
court's explanation would in any event be moot.


We are unable [***7]  to discover reversible error 
in the record, and the judgment of the court is 
affirmed.  Costs to the respondents.  


End of Document


18 Utah 2d 335, *338; 423 P.2d 153, **155; 1967 Utah LEXIS 664, ***5
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Opinion


MEMORANDUM DECISION AND ORDER 
GRANTING IN PART AND DENYING IN 
PART DEFENDANTS' MOTION TO DISMISS


Pursuant to 28 U.S.C. § 636(c), the parties 
consented to have a United States Magistrate Judge 
conduct all proceedings in this case, including trial, 
entry of final judgment, and all post-judgment 


proceedings.1 Defendants nCap Ventures 5, LLC 
("nCap 5"), nCap Ventures 11, LLC (nCap 11"), 
Anthony J. Sutera ("Sutera"), and Rhett Spencer 
("Spencer") (collectively "Defendants") have 
motioned the court to dismiss the majority of the 
above captioned case pursuant to Rule 12(b)(6) of 
the Federal Rules of Civil Procedure.2


On January 6, 2017, the court heard oral argument 
on Defendants' Motion.3 At the hearing, Plaintiff 
Preventive Energy Solutions, LLC 
("Preventive"), [*2]  was represented by Jared N. 
Parish and Eric G. Benson. Defendants were 
represented by Daniel K. Brough. At the conclusion 
of the hearing, the court took the motion under 
advisement. Now being fully advised, the court 
renders the following Memorandum Decision and 
Order.


BACKGROUND


Preventive is a solar panel and photovoltaic system 
sales and installation company.4 Defendants are in 
the business of developing portable home-solar 
battery products.5


On December 21, 2015, the parties entered into an 
exclusive Manufacture and Supply Agreement 


1 Dkt. No. 8.


2 Dkt. No. 4.


3 Dkt. No. 13.


4 Dkt. No. 2 at ¶ 10.


5 Id. at ¶ 9.
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("MSA").6 Prior to entering into the MSA, 
Preventive alleges that Defendants made several 
representations about the capability of their solar 
battery technology.


Specifically, Preventive claims that Defendants 
represented that "nCap had invented a rechargeable 
battery power storage system, which could be 
connected to a solar panel system, that provided 
enough battery capacity to power a furnace, 
refrigerator, and lighting overnight, giving 
homeowners an uninterruptible power supply 
which was not dependent on connection to the 
traditional power grid."7 Additionally, Sutera and 
Spencer told Preventive that Defendants' product 
was superior to any other battery [*3]  backup 
system on the market.8 Sutera and Spencer 
represented that Defendants' product: (1) was 
powerful enough to recharge military-grade lithium 
ion batteries; (2) had a patent pending; (3) was the 
only product on the market capable of functioning 
as both a portable unit and as an in-home solar 
backup unit; (4) had been tested with successful 
results; and (5) was functional and could be 
delivered for immediate sale to homeowners.9


Between December 10, 2015, and December 24, 
2015, Sutera assured Preventive that Defendants 
were on track to deliver fifty products to Preventive 
within 30 days.10 Sutera allegedly stated 
Defendants merely need time to get pricing 
finalized and cash to finish production.11 Therefore, 
on December 15, 2015, Preventive transferred a 
$500,000 check to Defendants as an advance for 
future orders.12 Furthermore, Preventive hired 


6 Id. at ¶ 39.


7 Id. at ¶ 27.


8 Id. at ¶ 28.


9 Id. at ¶¶ 33, 37.


10 Id. at ¶ 36.


11 Id.


12 Id. at ¶ 37.


additional employees and purchased more 
warehouse space in anticipation of the incoming 
product from Defendants.13


On December 21, 2015, Preventive executed the 
MSA with nCap 5 and nCap 11.14 The MSA 
required nCap 5 to manufacture Defendants' 
product and Preventive to agree that nCap 5 would 
be Preventive's exclusive vendor.15 The [*4]  MSA 
required nCap 5 and Preventive to develop 
mutually agreeable Product Specifications.16 
Furthermore, to facilitate the transaction, the MSA 
stated that nCap 11 would obtain a 20% 
membership interest in Preventive.17


Additionally, the MSA contains a standard 
representations and warrantees disclaimer, which 
states:


EXCEPT AS SPECIFICALLY SET FORTH 
HEREIN, [NCAP5] DOES NOT AND 
CANNOT WARRANT THE 
PERFORMANCE, RESULTS, OR OUTPUT 
THE PRODUCT CUSTOMERS MAY 
OBTAIN BY USING THE PRODUCT . . . 
[NCAP5] MAKES NO WARRANTIES, 
CONDITIONS, REPRESENTATIONS, OR 
TERMS (EXPRESS OR IMPLIED 
WHETHER BY STATUTE, COMMON LAW, 
CUSTOM, USAGE OR OTHERWISE) AS TO 
ANY MATTER INCLUDING WITHOUT 
LIMITATION TITLE, ACCURACY, 
SECURITY, NONINFRINGEMENT OF 
THIRD PARTY RIGHTS, 
MERCHANTABILITY, INTEGRATION, 
SATISFACTORY QUALITY, CAPABILITY, 
OPERATION, PERFORMANCE, 
SUITABILITY OR FITNESS FOR ANY 


13 Id. at ¶ 38.


14 Id.at ¶ 39.


15 Dkt. No. 2-1 at § 2(a).


16 Id. at § 4(a).


17 Id. at § 5(b).
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PARTICULAR PURPOSE.18


The MSA also includes a standard integration 
clause wherein the parties agree that "[t]here are no 
representations, warranties, undertakings or 
agreements between the parties hereto with respect 
to the subject matter hereof except as set forth" in 
the MSA.19


After signing the MSA, Preventive discovered that 
Defendants' [*5]  product representations were 
false. Preventive alleges that Defendants "did not 
develop the smart charger or battery recharging 
system, nor could Defendants successfully recharge 
the military-grade batteries . . . ."20 Preventive 
claims that Defendants purchased "widely available 
existing battery products" and made alterations to 
the batteries in an attempt to pass off the modified 
product as their own invention.21


Further, on December 23, 2015, Sutera notified 
Preventive that Defendants' product would need an 
entire overhaul to reach the capability expected by 
Preventive.22 Preventive alleges that the proposed 
reengineered product would destroy the portability 
of the product, would increase the product's cost by 
thousands of dollars, and would pose "significant 
health and safety risks to homeowners."23


To date, Preventive has not ordered or received any 
product from Defendants.24 Additionally, 
Preventive and Defendants never developed 
mutually agreeable product specifications.25 On 
July 19, 2016, Preventive filed the above captioned 
lawsuit alleging several causes of action, including: 


18 Id. at § 7(c).


19 Id. at § 18(g)


20 Dkt. No. 2 at ¶ 17.


21 Id.


22 Id. at ¶ 44.


23 Id. at ¶ 46.


24 Id. at ¶ 50.


25 Id.


fraud, fraudulent inducement, fraudulent 
misrepresentation, negligent misrepresentation, 
breach of contract, [*6]  conversion, unjust 
enrichment, and theft.26


STANDARDS OF REVIEW


In deciding a motion to dismiss under Rule 12(b)(6) 
of the Federal Rules of Civil Procedure, the court 
presumes the truth of all well-pleaded facts in the 
complaint, but need not consider conclusory 
allegations. Tal v. Hogan, 453 F.3d 1244, 1252 
(10th Cir. 2006), cert. denied, 549 U.S. 1209, 127 
S. Ct. 1334, 167 L. Ed. 2d 81 (2007). The court is 
not bound by a complaint's legal conclusions, 
deductions, and opinions couched as facts. Bell 
Atlantic Corp. v. Twombly, 550 U.S. 544, 565, 127 
S. Ct. 1955, 167 L. Ed. 2d 929 (2007). Further, 
although reasonable inferences must be drawn in 
the non-moving party's favor, a complaint will only 
survive a motion to dismiss if it contains "enough 
facts to state a claim to relief that is plausible on its 
face." Id. at 570. "A claim has facial plausibility 
when the plaintiff pleads factual content that allows 
the court to draw the reasonable inference that the 
defendant is liable for the misconduct alleged." 
Ashcroft v. Iqbal, 556 U.S. 662, 679, 129 S. Ct. 
1937, 173 L. Ed. 2d 868 (2009).


Additionally, to sustain a claim of fraud, a plaintiff 
must satisfy the heightened pleading standards of 
Rule 9(b) of the Federal Rules of Civil Procedure. 
Rule 9(b) demands that when "alleging fraud or 
mistake, a party must state with particularity the 
circumstances constituting fraud or mistake." Fed. 
R. Civ. P. 9.


DISCUSSION


For the following reasons, Defendants' Motion to 
Dismiss is granted in part and denied in part. It 
appears to the court that Preventive has taken a 


26 See Dkt. No. 2.
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shot-gun approach, so to speak, to [*7]  recover the 
$500,000 Preventive advanced to Defendants. The 
effectiveness or ineffectiveness of this approach is 
a dispute for another day. After carefully reviewing 
Preventive's complaint—accepting each of 
Preventive's factual allegations as true—the court 
concludes that some of Preventive's claims should 
be dismissed. Preventive does not allege nCap 11 
breached any obligation under the terms of the 
MSA and, therefore, Preventive does not allege a 
plausible breach of contract claim against nCap 11. 
Similarly, Preventive's only plausible claim for 
unjust enrichment lies with nCap 5. Accordingly, 
Preventive's unjust enrichment claim against nCap 
11, Sutera, and Spencer is dismissed. Finally, 
Preventive's conversion and theft claims mirror 
Preventive's breach of contract claim. Therefore, 
the economic loss rule precludes Preventive from 
recovering in tort what it can recover in contract. 
With respect to Preventive's remaining claims, 
Preventive has alleged sufficient facts to survive a 
motion to dismiss.


A. Fraud and Negligent Misrepresentation 
Claims


Preventive raises three fraud claims: fraud, 
fraudulent inducement, and fraudulent 
misrepresentation. In the alternative, Preventive 
alleges [*8]  a cause of action under a theory of 
negligent misrepresentation. Preventive's 
misrepresentation theories are straightforward. 
Preventive alleges that Defendants knowingly made 
several false representations to induce Preventive 
into advancing Defendants $500,000 and signing 
the MSA.


Defendants do not attack the pleading sufficiency 
of Preventive's misrepresentation claims. Rather, 
Defendants argue that Preventive's 
misrepresentation claims fail as a matter of law for 
two reasons. First, Defendants argue that the MSA's 
disclaimer and integration clause prohibit 
Preventive from sustaining a claim for fraud or 


negligent misrepresentation.27 Second, Defendants 
contend that this is a straightforward breach of 
contract case and, therefore, the economic loss rule 
prevents any recovery in tort.28 The court finds 
neither of Defendants' arguments persuasive.


i. Disclaimer and Integration Clause


Defendants argue that the MSA's boilerplate 
representations and warrantees disclaimer, coupled 
with the MSA's integration clause, prohibits 
Preventive from claiming it was fraudulently 
induced into executing the MSA. In other words, 
Defendants claim that because the MSA expressly 
disclaims any representations or warranties as to 
the fitness [*9]  or viability of Defendants' 
products, Preventive cannot assert that it was 
deceived into advancing Defendants $500,000 or 
entering into the MSA.29 Preventive counters that 
whether Preventive reasonably relied on 
Defendants' pre-contract representations is a factual 
question and, more precisely, Defendants cannot 
use a standard disclaimer and integration clause to 
shield themselves from tort liability.30 In the court's 
view, the MSA's disclaimer and integration clause 
do not defeat Preventive's fraud and negligent 
misrepresentation claims.


a. The MSA's Disclaimer


It is axiomatic that a party cannot use a boilerplate 
disclaimer as a shield from liability for fraudulent 
conduct. Accordingly, the MSA's disclaimer does 
not defeat Preventive's fraud and negligent 
misrepresentation claims as a matter of law.


Under Utah law, to prevail on a claim of fraudulent 
inducement, a plaintiff must establish:


27 Dkt. No. 4 at 13.


28 Id. at 14-15.


29 Dkt. No. 4 at 9-10.


30 Dkt. No. 9 at 7.
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(1) that a representation was made (2) 
concerning a presently existing material fact (3) 
which was false and (4) which the representor 
either (a) knew to be false or (b) made 
recklessly, knowing that there was insufficient 
knowledge upon which to base such a 
representation, (5) for the purpose of 
inducing [*10]  the other party to act upon it 
and (6) that the other party, acting reasonably 
and in ignorance of its falsity, (7) did in fact 
rely upon it (8) and was thereby induced to act 
(9) to that party's injury and damage.


Keith v. Mountain Resorts Dev., LLC, 2014 UT 32, 
¶ 41, 337 P.3d 213 (quotations and citations 
omitted).31 Similarly, under Utah law, the elements 
of a claim for negligent misrepresentation are:


(1) the plaintiffs reasonably relied on the 
defendant's representation, (2) the 
representation constitutes a 'careless or 
negligent misrepresentation of a material fact,' 
(3) the defendant 'had a pecuniary interest in 
the transaction,' (4) the defendant 'was in a 
superior position to know the material facts,' 
and (5) the defendant 'should have reasonably 
foreseen that the injured party was likely to rely 
upon the' misrepresentation.


Mitchell v. Smith, No. 1:08-cv-103-TS, 2010 U.S. 
Dist. LEXIS 132337, 2010 WL 5172906, at *8 (D. 
Utah Dec. 14, 2010) (quoting Price—Orem Inv. 
Co. v. Rollins, Brown and Gunnel, Inc., 713 P.2d 
55, 59 (Utah 1986)). Whether the MSA's general 
disclaimer precludes Preventive's fraud and 
negligent misrepresentation claims depends on 
whether the MSA's general disclaimer renders 
Preventive's reliance unreasonable as a matter of 
law.


31 The elements of fraud and fraudulent misrepresentation are 
substantially similar to the elements of fraudulent inducement. See 
Webster v. JP Morgan Chase Bank, NA, 2012 UT App 321, ¶ 16, 290 
P.3d 930 (reciting the elements of fraud); Larsen v. Exclusive Cars, 
Inc., 2004 UT App 259, ¶ 7, 97 P.3d 714 (reciting the elements of 
fraudulent misrepresentation).


"Reasonable reliance must be considered with 
reference to the facts of each case, and is usually a 
question for the jury to determine." Conder v. A.L. 
Williams & Assocs., Inc., 739 P.2d 634, 638 (Utah 
Ct. App. 1987) (citations omitted). [*11]  However, 
"there are instances where courts may conclude that 
as a matter of law, there was no reasonable 
reliance." Gold Standard, Inc. v. Getty Oil Co., 915 
P.2d 1060, 1067 (Utah 1996) (citing cases). For 
example, a court may determine that a party's 
reliance is unreasonable where the party is given 
notice that any reliance on the alleged 
misrepresentations is misplaced. Id. at 1068. 
Whether notice renders reliance per se 
unreasonable depends heavily on the facts and 
circumstances of the case.


For example, in Gold Standard, Inc. v. Getty Oil 
Co., the plaintiff and defendant entered into an 
operating agreement to engage in a joint mining 
venture. Id. at 1062. The plaintiff alleged that it had 
relied on the fraudulent misrepresentations of one 
of the defendant's representatives during ongoing 
negotiations between the parties. Id. at 1063. 
Following the misrepresentations, the plaintiff 
received several written clarifications which 
explained that the plaintiff could not rely on any 
promises made by the defendant's representative 
during negotiations. Id. at 1066. After a jury verdict 
in favor of the plaintiff, the trial court entered in a 
judgment notwithstanding the verdict in favor of 
the defendants. Id. The trial judge concluded, "[i]n 
light of all of the written clarifications" from the 
defendants, [*12]  plaintiff "was not entitled as a 
matter of law to rely upon any inconsistent 
contemporaneous oral promises" made by the 
defendants. Id. The Utah Supreme Court affirmed, 
finding: "a party cannot reasonably rely upon oral 
statements by the opposing party in light of 
contrary written information." Id. at 1068. The 
court held that the plaintiff's reliance was 
unreasonable because of the "numerous writings" 
which provided the plaintiff notice that any reliance 
on the defendants' representations would be in 
error. Id.
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Conversely, in TS 1 Partnership v. Allred, a 
commercial tenant sued its landlord claiming that 
the landlord fraudulently promised that it would 
compensate the tenant for any improvements made 
on the property. 877 P.2d 156, 158-59 (Utah Ct. 
App. 1994). The landlord argued that the tenant's 
fraudulent inducement claim was barred because 
the lease expressly stated that any improvement 
costs would be paid by the tenant. Id. at 159. The 
trial court found that tenant's reliance was 
unreasonable because of the contrary language in 
the lease. Id. The Utah Court of Appeals reversed, 
holding: "given [the tenant's] position that she 
would not have signed the lease, let alone made 
improvements on the leased space, absent the 
fraudulent representations," [*13]  the trial court 
erred in finding the tenant's reliance unreasonable 
as a matter of law. Id.


Similarly, in Larsen v. Exclusive Cars, Inc., the 
purchaser of a truck sued the dealership and car 
salesmen when the purchaser discovered the truck 
did not have a new engine as promised by the 
salesman. 2004 UT App 259, ¶¶ 2-3, 97 P.3d 714. 
The purchaser signed a sales contract which stated 
that the purchaser was buying the truck "as is" with 
"no warrantee." Id. at ¶ 3. Furthermore, the 
document stated that any oral promises made 
during the sale were not binding on the dealer. See 
id. The Utah Court of Appeals found that the sales 
contract did not render the purchaser's reliance 
unreasonable as a matter of law. Id. at ¶ 10. The 
court noted that the purchaser would have never 
purchased the truck at the stated price or signed the 
sales documents absent the salesman's fraudulent 
representations. Id. The purchaser test drove the 
truck and there was nothing to place the purchaser 
on notice that the truck was mechanically defective 
or did not contain a new engine. Id. at ¶ 11. 
Therefore, the purchaser was entitled to present his 
claim of fraudulent misrepresentation to a jury. See 
id.


Preventive's claims are more like Allred and 
Larsen [*14]  than Gold Standard. Unlike Gold 
Standard, Preventive did not receive multiple 


written statements contrary to Defendants' 
promises. Rather, the MSA contains a run-of-the-
mill disclaimer like the disclaimer in Larsen. 
Furthermore, like Allred and Larsen, Preventive 
alleges that it would never have advanced 
Defendants $500,000 or entered into the MSA had 
Preventive known Defendants were incapable of 
delivering a portable solar battery compatible with 
Preventive's products.32 The MSA's disclaimer may 
be probative evidence of unreasonable reliance. 
However, at the motion to dismiss stage, it would 
be inappropriate for the court to conclude that the 
MSA's boilerplate disclaimer renders Preventive's 
reliance unreasonable.


b. Integration Clause


For similar reasons, the MSA's integration clause 
does not prevent Preventive from asserting a claim 
of fraud or negligent misrepresentation. It is well 
established that extrinsic evidence is permitted to 
demonstrate that a contract is invalid. Tangren 
Family Trust v. Tangren, 2008 UT 20, ¶ 15, 182 
P.3d 326. For example, a party is allowed to 
present parol evidence "where the contract is 
alleged to be a forgery, a joke, a sham, lacking in 
consideration, or where a contract is voidable for 
fraud, duress, mistake, or illegal." Id. "In [*15]  
other words, a written contract could purport to 
constitute the complete understanding of the 
parties, yet nevertheless be invalid because it is . . . 
the result of fraud." Id.


Preventive alleges that it is entitled to the recession 
of the MSA because the MSA was procured by 
fraud or, in the alternative, Defendants' negligent 
misrepresentations.33 Therefore, Preventive will 
likely be entitled to put forth extrinsic evidence to 
prove the invalidity of the MSA, regardless of the 
MSA's integration clause. Accordingly, the MSA's 
integration clause is not fatal to Preventive's 
misrepresentation claims.


32 Dkt. No. 2 at ¶ 63.


33 Id. at ¶ 65.
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ii. Economic Loss Rule


Preventive's misrepresentations claims allege 
separate and distinct breaches apart from 
Preventive's breach of contract theory. Therefore, 
the economic loss rule does not defeat Preventive's 
fraud and negligent misrepresentation claims. "The 
economic loss rule prevents recovery of economic 
damages under a theory of tort liability when a 
contract covers the subject matter of the dispute." 
Reighard v. Yates, 2012 UT 45, ¶ 14, 285 P.3d 
1168. The purpose underlying the economic loss 
rule is to mark a "fundamental boundary between 
contract law, which protects expectancy interests 
created through agreement between the 
parties, [*16]  and tort law, which protects 
individuals and their property from physical harm 
by imposing a duty of reasonable care." Id. at ¶ 19 
(quotations and citations omitted).


The economic loss rule does not apply every time 
tort and contract claims meet. Under the 
independent duty principle, if the plaintiff can point 
to separate duties—one in contract and one in 
tort—the economic loss rule does not bar a 
plaintiff's tort claims. See, e.g., id. at ¶ 14 
("Whether the economic loss rule applies depends 
on whether a duty exists independent of any 
contractual obligations between the parties." 
(quotations and citations omitted)); Hermansen v. 
Tasulis, 2002 UT 52, ¶ 17, 48 P.3d 235 ("When an 
independent duty exists, the economic loss rule 
does not bar a tort claim. . . ."); Assoc. Diving & 
Marine Contractors, L.C. v. Granite Const. Co., 
No. 2:01-cv-330-DB, 2003 U.S. Dist. LEXIS 21560, 
2003 WL 25424908, at *4 (D. Utah July 11, 2003) 
("In Utah, the economic loss doctrine bars all tort 
claims that are not based on a duty independent of 
any contractual obligations between the parties." 
(citing cases)). "The independent duty principle is a 
means of measuring the reach of the economic loss 
rule." Reighard, 2012 UT 45, ¶ 14, 285 P.3d 1168. 
Where the tortious conduct "does not overlap" with 
the duties "contemplated in contract, 'the economic 
loss rule does not bar a tort claim [*17]  because 


the claim is based on a recognized independent 
duty of care and thus does not fall within the scope 
of the rule.'" Id. at ¶ 21 (quoting Hermansen, 2002 
UT 52, ¶ 17, 48 P.3d 235).


Moreover, when applying the independent duty 
principal, timing of the tortious conduct is not 
absolute. The Tenth Circuit has recognized that 
"Utah courts have not confined the economic loss 
doctrine to wrongdoing taking place after entry into 
a contract." Donner v. Nicklaus, 778 F.3d 857, 873 
(10th Cir. 2015). Rather, "parties can use a contract 
to allocate risks that may arise pre- or post-
formation." Id. Therefore, the court is required to 
"apply the economic loss doctrine to conduct 
regardless of whether it preceded or post-dated the 
contract." Id. at 874 (citing cases).


In Hermansen v. Tasulis, the plaintiffs sued their 
real estate broker and the broker's agent for 
negligence and fraud. 2002 UT 52, ¶¶ 5, 8-9, 48 
P.3d 235. The plaintiffs claimed that the brokers 
failed to disclose the unstable nature of the soil 
upon which their home was built. Id. at ¶ 8. The 
trial court held that the economic loss rule barred 
the plaintiffs' negligence claims. Id. at ¶ 9. The 
Utah Supreme Court reversed, recognizing that 
when the "line between contract and tort blurs" the 
court must examine "whether a duty exists 
independent of any contractual obligations [*18]  
between the parties." Id. at ¶ 17. The court held 
that the broker "owed a duty, independent of any 
implied or express contracts, to be 'honest, ethical, 
and competent' in her relationship with the 
[plaintiffs] . . . ." Id. at ¶ 22 (citations omitted). 
Therefore, the brokers could be held liable in tort 
for failing to disclose the material defects on the 
plaintiffs' property. Id. at ¶ 38.


Similarly, in Bigpayout, LLC v. Mantex 
Enterprises, LTD, the plaintiff brought a fraudulent 
inducement claim against the defendant for false 
representations made prior to the parties entering 
into an advertising agreement. No. 2:12-cv-001183-
RJS, 2014 U.S. Dist. LEXIS 146699, 2014 WL 
5149301, *4 (D. Utah Oct. 14, 2014). The 
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defendant argued that the economic loss doctrine 
barred the plaintiffs' fraudulent inducement claim 
because the economic damages sought by the 
plaintiffs flowed from the advertising agreement. 
Id. The court held that there existed two 
independent duties between the parties: (1) duties 
that arose during the negotiation of the advertising 
agreement and (2) duties that subsequently flowed 
from the advertising agreement. See id. The court 
held that the economic loss rule did not bar the 
plaintiffs' fraudulent inducement claims that "arose 
prior to the formation [*19]  of the contract" as they 
are "independent of the duties the parties undertook 
upon formation of the contractual agreement." Id.


Like Hermansen and Bigpayout, Preventive's tort 
claims arise independent of Preventive's contract 
claims. Preventive alleges two distinct theories of 
duty and breach. First, Preventive claims that 
during the pre-contract negotiation phase, 
Defendants made false representations to induce 
Preventive to advance Defendants $500,000 and 
enter into the MSA.34 Second, once the MSA was 
formed, Defendants failed to perform under the 
terms of the MSA, including failing to return 
Preventive's $500,000 advance and failing to 
provide Preventive with the promised product.35 
While these theories are close in substance, the 
duties alleged and the damages that flow from them 
are separate and distinct.


Moreover, the court's application of the economic 
loss rule does not turn on the timing of the tort in 
the pre-contract negotiation period. Rather, 
Preventive's tort claims proceed because Preventive 
has alleged two distinguishable theories of 


34 Dkt. No. 2 at ¶ 55 ("Defendants made several false representations 
to [Preventive] they knew were false, or which were made recklessly 
. . . for the purpose of inducing [Preventive] to pay them $500,000); 
id. at ¶ 61 ("[Preventive] entered into the [MSA] in reasonable 
reliance on the accuracy of the representations made by Defendants . 
. . regarding the capabilities of the Product.").


35 See id. at ¶ 81 ("[Preventive] and [Defendants] entered into the 
[MSA] . . . . In performance of the contract, [Preventive] provided 
$500,000 to Defendants. . . . Defendants breached the contract by 
failing to deliver the promised Products . . . .").


recovery. Indeed, it would be nonsensical if the 
economic loss rule could shield a defendant from 
tort liability based on the mere [*20]  fact that a 
contract later formed. The purpose of the economic 
loss rule is to promote the allocation of risk through 
contract. See West v. Inter—Financial, Inc., 2006 
UT App 222, ¶ 10, 139 P.3d 1059. In this case, 
Preventive could never intelligently negotiate and 
allocate risk under the terms of the MSA where 
Preventive was allegedly brought to the bargaining 
table under false pretenses. Therefore, Preventive's 
fraud claim and negligent misrepresentation claim 
are not barred by the economic loss rule.


B. Breach of Contract Claim Against nCap 11


Preventive does not allege nCap 11 breached its 
duties under the MSA. "'The elements of a prima 
facie case for breach of contract are (1) a contract, 
(2) performance by the party seeking recovery, (3) 
breach of the contract by the other party, and (4) 
damages.'" Am. W. Bank Members, L.C. v. State, 
2014 UT 49, ¶ 15, 342 P.3d 224 (quoting Bair v. 
Axiom Design, LLC, 2001 UT 20, ¶ 14, 20 P.3d 
388).


Defendants argue that Preventive's breach of 
contract claim against nCap 11 fails because 
Preventive has not alleged that nCap 11 breached 
any obligation it had under the terms of the MSA.36 
Preventive counters that nCap 11's breach, if any, is 
a factual question, which cannot be resolved at the 
motion to dismiss phase.37


Preventive alleges that nCap 11 breached the MSA 
by "failing to deliver the promised products to 
[Preventive] [*21]  to be marketed and sold."38 
Under the terms of the MSA, nCap 11 has no 
obligation to deliver product to Preventive.39 


36 Dkt. No. 4 at 19.


37 Dkt. No. 9 at 19.


38 Dkt. No. 2 at ¶ 82.


39 See Dkt. No. 2-1 (stating, "[nCap 5] hereby agrees to manufacture, 
package, and sell to [Preventive] upon receipt of a purchase order 


2017 U.S. Dist. LEXIS 4195, *18



https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4K3M-F970-0039-42VJ-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4K3M-F970-0039-42VJ-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5DG2-VHC1-F04M-2074-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5DG2-VHC1-F04M-2074-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:42GF-D2P0-0039-42RB-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:42GF-D2P0-0039-42RB-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:42GF-D2P0-0039-42RB-00000-00&context=





Page 9 of 12


Rather, nCap 5 is obligated to manufacture and 
deliver any products produced under the MSA.40 
nCap 11's only obligation under the MSA was to 
facilitate the transaction by receiving a 20% interest 
in Preventive. Preventive's complaint does not 
allege nCap 11 breached this duty. Therefore, 
Preventive's breach of contract claim against nCap 
11 is dismissed.


C. Unjust Enrichment


Preventive's only plausible claim of unjust 
enrichment is against nCap 5. Absent an 
enforceable contract, a plaintiff may recover under 
the equitable doctrine of unjust enrichment. Jeffs v. 
Stubbs, 970 P.2d 1234, 1245 (Utah 1996) ("Unjust 
enrichment law developed to remedy injustice 
when other areas of the law could not."). To 
establish a claim of unjust enrichment, a plaintiff 
must establish:


(1) a benefit conferred on one person by 
another; (2) an appreciation or knowledge by 
the conferee of the benefit; and (3) the 
acceptance or retention by the conferee of the 
benefit under such circumstances as to make it 
inequitable for the conferee to retain the benefit 
without payment of its value.


Espinoza v. Gold Cross Servs., Inc., 2010 UT App 
151, ¶ 10, 234 P.3d 156 (quotations and citations 
omitted).


Defendants argue that [*22]  Preventive's unjust 
enrichment claim against nCap 5 is impermissible 
because any recovery Preventive may be entitled to 
is governed by the MSA.41 Similarly, Defendants 
argue that Preventive's unjust enrichment claim 
against nCap 11, Sutera, and Spencer, fails because 
only nCap 5 received a plausible benefit.42 


from the [Preventive] . . . .").


40 Id.


41 Dkt. No. 4 at 21-22.


42 Id. at 23.


Preventive counters that its unjust enrichment claim 
survives because it is an alternative theory of 
recovery to Preventive's breach of contract claim.43 
Furthermore, the relationship between Defendants 
allows Preventive to assert unjust enrichment 
against all Defendants to determine which 
Defendant received the $500,000 advance.44


In the court's view, Preventive has pled a plausible 
claim of unjust enrichment against nCap 5. 
Preventive is entitled to plead "[a]lternative 
theories of relief" at the pleading stage of litigation. 
Kaiser v. Bowlen, 181 F. Supp. 2d 1200, 1203 (D. 
Colo. 2002). Preventive alleges that the MSA is 
subject to rescission because it is the byproduct of 
fraud.45 Under Utah law, a contract procured by 
fraud is voidable. See Ockey v. Lehmer, 2008 UT 
37, ¶¶ 19, 18, 189 P.3d 51 (holding that a contract 
arising from fraud, misrepresentation, or mistake is 
"voidable"). Moreover, courts have held that "[i]f 
the validity of [the] agreement is challenged . . . 
claims of unjust enrichment may survive [*23]  a 
motion to dismiss." UFCW Local 1500 Pension 
Fund v. Mayer, No. 16-CV-00478-RS, 2016 U.S. 
Dist. LEXIS 145091, 2016 WL 6122458, at *11 
(N.D. Cal. Oct. 19, 2016) (applying Delaware law) 
(quotations and citations omitted).46 Therefore, 
because Preventive has challenged the validity of 


43 Dkt. No. 9 at 18.


44 Id.


45 Dkt. No. 2 at ¶ 64.


46 The court was unable to find Utah case law addressing this issue. 
But, several courts have held that at the pleading stage, if a plaintiff 
challenges the validity of the contract, the plaintiff may 
simultaneously assert a breach of contract claim and unjust 
enrichment claim. See Le v. Kohls Dep't Stores, Inc., 160 F. Supp. 3d 
1096, 1116 (E.D. Wis. 2016) ("The Court concludes that [plaintiff's] 
claim for unjust enrichment can survive a motion to dismiss because 
[plaintiff] has alleged that any purchase contracts between himself 
and [defendant] are potentially voidable."); In re Park W. Galleries, 
Inc., Mktg. & Sales Practices Litig., No. 09-2076RSL, 2010 U.S. 
Dist. LEXIS 64414, 2010 WL 2640256, at *6 (W.D. Wash. June 25, 
2010) ("Because plaintiff has not sought to void the invoices, they 
govern the relationship between the parties. Plaintiff's equitable 
claim of unjust enrichment against [defendant] therefore fails as a 
matter of law.").
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the MSA, Preventive has a plausible claim of unjust 
enrichment against nCap 5. nCap 5 retained a 
benefit—a $500,000 advance—under 
circumstances where it would be inequitable for the 
nCap 5 to retain the benefit without compensating 
Preventive.


However, Preventive's unjust enrichment claim 
against nCap 11, Sutera, and Spencer does not 
allege a plausible claim for relief. Preventive 
alleges that "Defendants unlawful[ly] received the 
$500,000 advance" and "Defendants gave nothing 
in exchange for the advance."47 However, under the 
terms of the MSA, nCap 5 expressly acknowledges 
that it was the recipient of the $500,000 advance 
from Preventive.48 Accordingly, Preventive's 
enrichment claim against nCap 11, Sutera, and 
Spencer is dismissed.


D. Conversion


Preventive's conversion claim mirrors Preventive's 
breach of contract claim and, therefore, is 
impermissible under the economic loss rule. "'A 
conversion is an act of willful interference with a 
chattel, done without lawful justification by which 
the person [*24]  entitled thereto is deprived of its 
use and possession.'" Bonnie & Hyde, Inc. v. Lynch, 
2013 UT App 153, ¶ 30, 305 P.3d 196 (quoting 
Fibro Trust, Inc. v. Brahman Fin., Inc., 1999 UT 
13, ¶ 20, 974 P.2d 288). "Whether the facts 
establish the elements of conversion is a question of 
law . . ." Lawrence v. Intermountain, Inc., 2010 UT 
App 313, ¶ 10, 243 P.3d 508.


In the court's view, the conversion theory alleged 
by Preventive relies on the same factual basis as 
Preventive's breach of contract claim. Therefore, 
Preventive's conversion claim is prohibited by the 
economic loss rule. Preventive alleges a claim for 
conversion as follows:


[Preventive] transferred $500,000 to 


47 Dkt. No. 2 at ¶¶ 93-94.


48 Dkt. No. 2-1 at § 5(a).


Defendants in performance of the [MSA] . . . 
Defendants took possession of the $500,000, 
and have willfully retained the money without 
lawful justification . . . According to the 
[MSA], Defendants are only entitled to spend 
the advances made pursuant to it upon receipt 
of a purchase order.49


Preventive's breach of contract claim is 
substantially similar. Preventive's breach of 
contract allegations state:


[Preventive] and Defendant nCap 5 and nCap 
11 entered into the [MSA] in December of 
2015 . . . In performance of the contract, 
[Preventive] provided $500,000 to Defendants . 
. . Defendants breached the contract by failing 
to deliver the promised Products to 
[Preventive] to be marketed and sold.50


Unlike Preventive's fraud and negligent [*25]  
misrepresentation claims, Preventive's conversion 
claim does not allege an independent duty in tort. 
Rather, Preventive's conversion allegations arise 
from Defendants' failure to comply with their 
contractual duties under the MSA. Therefore, the 
economic loss rule prohibits Preventive from 
recovering in tort what it can recover in contract.


E. Theft


Similarly, Preventive's civil theft claim turns on the 
parties' obligations under the MSA and, therefore, 
is barred by the economic loss rule. Pursuant to 
Utah Code Ann. § 76-6-408(1):


A person commits theft if he receives, retains, 
or disposes of the property of another knowing 
that it has been stolen, or believing that it 
probably has been stolen, or who conceals, 
sells, withholds or aids in concealing, selling, 
or withholding the property from the owner, 
knowing the property to be stolen, intending to 
deprive the owner of it.


49 See Dkt. No. 2 at ¶¶ 85-87.


50 Id. at ¶¶ 80-82.
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Section 76-6-408(1) applies "whether a person is 
found in possession or control of other property 
stolen on a separate occasion, . . . regardless of 
whether the property is stolen and retained or stolen 
then received by another." State v. Stevens, 2011 
UT App 366, ¶ 13, 264 P.3d 555 (quotations and 
citations omitted). Furthermore, any individual who 
violates § 76-6-408(1) "is civilly liable for three 
times the amount of [*26]  actual damages, if any 
sustained by the plaintiff, and for costs of suit and 
reasonable attorney fees." Utah Code Ann. § 76-6-
412(2).


Utah courts have yet to address whether the 
economic loss rule may preclude statutory civil 
theft claims. But, Utah courts have relied on 
Colorado's economic loss rule to formulate Utah's 
economic loss doctrine. See Hermansen, 2002 UT 
52, ¶ 16, 48 P.3d 235 (adopting Colorado's 
independent duty analysis to the economic loss 
rule). Under Colorado law, the economic loss 
doctrine may bar civil statutory theft claims where 
there is no indication that the legislature intended to 
expand contractual remedies through statute. See 
Makoto USA, Inc. v. Russell, 250 P.3d 625, 628-29 
(Colo. Ct. App. 2009) ("There is no indication that 
the stolen property statute was intended to expand 
contractual remedies.").


Based on the statutory text, there is no indication 
that the Utah legislature intended for § 76-6-408(1) 
to statutorily expand contractual remedies. 
Moreover, Preventive's civil theft claim is 
inextricably intertwined with the parties' duties 
under the terms of the MSA. See W. Convenience 
Stores, Inc. v. Thielen, No. 09-CV-02626-LTB-
BNB, 2011 U.S. Dist. LEXIS 25661, 2011 WL 
866755, at *7 (D. Colo. Mar. 14, 2011) (applying 
Colorado law to dismiss a civil theft claim where 
the plaintiff's theft claim was "inextricably 
intertwined" with the plaintiff's breach of contract 
claim); see also Oilman Int'l, FZCO v. Neer, No. 
10-CV-02810-PAB-BNB, 2012 U.S. Dist. LEXIS 
43300, 2012 WL 1059987, at *3 (D. Colo. Mar. 29, 
2012) [*27] . Preventive's complaint alleges civil 
theft pursuant to § 76-6-408(1) as follows:


Defendants obtained $500,000 of [Preventive's] 
money in order to fund purchase orders of the 
Product . . . Defendants were not authorized to 
use that money for any purpose other than 
delivering purchase orders . . . No purchase 
orders have ever been submitted by 
[Preventive] to Defendants, or delivered by 
Defendants to [Preventive] . . . In fact, the 
Product was never actually developed by 
Defendants, and could therefore not have been 
delivered . . . After [Preventive] learned of 
Defendants' fraud and inability to perform 
under the [MSA], [Preventive] demanded the 
return of its money . . . Defendants have 
refused to return the money, account for its 
whereabouts, or confirm that the money has not 
been spent.51


The success of Preventive's theft claim turns on 
Defendants' obligations under the terms of the 
MSA.52 Therefore, the economic loss rule prohibits 
Preventive from recovering in tort what it can 
recover in contract.


CONCLUSION


Based on the foregoing, Defendants' Motion to 
Dismiss53 is GRANTED IN PART AND DENIED 
IN PART. The following claims are dismissed: 
Preventive's breach of contract [*28]  claim against 
nCap 11; Preventive's unjust enrichment claim 
against nCap 11, Sutera, and Spencer; and 
Preventive's conversion and theft claims against all 
Defendants. Preventive's remaining claims are 
sufficiently pled to survive a motion to dismiss.


IT IS SO ORDERED.


Dated this 9th day of January, 2017.


51 Id. at ¶¶ 99-104.


52 Dkt. No. 2-1 at § 5(a) ("The Advance shall offset amounts owed 
by [Preventive] to [nCap 5] under this Agreement and any Purchase 
Orders, which credit shall be reflected on invoices sent by [nCap 5] 
to [Preventive].").


53 Dkt. No. 4.
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BY THE COURT:


/s/ Paul M. Warner


Paul M. Warner


United States Magistrate Judge


End of Document
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of obtaining economic recovery. This result is 
compelled because a contract may alter or eliminate 
common law tort duties. Thus, when a conflict 
arises between parties to a contract regarding the 
subject matter of that contract, the contractual 
relationship controls, and parties are not permitted 
to assert actions in tort in an attempt to circumvent 
the bargain they agreed upon.


Contracts Law > Remedies > General Overview


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


HN14[ ]  Contracts Law, Remedies


Whether the economic loss rule applies depends on 
whether a duty exists independent of any 
contractual obligations between the parties. 
However, once there is a contract, any tort claim 
must be premised upon an independent duty that 
exists apart from the contract. All contract duties, 
and all breaches of those duties, must be enforced 
pursuant to contract law. The independent duty 
principle is a means of measuring the reach of the 
economic loss rule. When a duty exists that does 
not overlap with those contemplated in a contract, 
the economic loss rule does not bar a tort claim 
because the claim is based on a recognized 
independent duty of care and thus does not fall 
within the scope of the rule.


Contracts Law > Remedies > General Overview


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


HN15[ ]  Contracts Law, Remedies
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The economic loss rule does not apply when there 
is "damage to other property." This has been 
characterized as an exception to the economic loss 
rule although, like the independent duty doctrine, it 
delineates the extent of the rule's application. 
"Other property" is property that is outside the 
scope of a contract and unaffected by the contract 
bargain. When property is contemplated in the 
scope and subject matter of a contract, the parties to 
the contract can only recover for damage to that 
property through contract remedies. However, 
when property falls outside of the scope of a 
contract, the economic loss rule will not apply and 
relief may be available in tort. Under this 
framework, the extent to which the economic loss 
rule applies in any given case depends on the 
contract at issue and the scope of the duties and 
property the contract covers.


Contracts Law > Contract 
Interpretation > General Overview


Contracts Law > Contract 
Interpretation > Intent


HN16[ ]  Contracts Law, Contract 
Interpretation


When interpreting a contract a court must ascertain 
the intentions of the parties to the contract. Where 
the language is unambiguous, the parties' intentions 
are determined from the plain meaning of the 
contractual language, and the contract may be 
interpreted as a matter of law. Courts also consider 
each contract provision in relation to all of the 
others, with a view toward giving effect to all and 
ignoring none.


Business & Corporate 
Compliance > ... > Contracts Law > Types of 
Contracts > Construction Contracts


Real Property Law > Construction 
Law > Contracts


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


HN17[ ]  Types of Contracts, Construction 
Contracts


Recovery for deficiencies in the quality of 
construction must be defined by reference to that 
which the parties have agreed upon, i.e., the 
contract. The Utah Legislature codified the 
economic loss rule in Utah Code Ann. § 78B-4-513, 
and explained that the economic loss rule is 
particularly applicable to claims of negligent 
construction based on the construction industry's 
use of detailed and comprehensive contracts that 
form obligations and expectations.


Contracts Law > Contract Conditions & 
Provisions > Implied Warranties > General 
Overview


HN18[ ]  Contract Conditions & Provisions, 
Implied Warranties


An "implied warranty of workmanlike manner or 
habitability" is a cause of action that arises under 
contract law.


Business & Corporate 
Compliance > ... > Contracts Law > Types of 
Contracts > Construction Contracts


Contracts Law > Breach > Breach of Contract 
Actions > General Overview


Real Property Law > Construction 
Law > Contracts


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


HN19[ ]  Types of Contracts, Construction 
Contracts


The economic loss statute limits an action for 
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defective design or construction to breach of the 
contract, including both express and implied 
warranties, but provides for recovery if the 
defective design or construction causes damage to 
other property or physical personal injury. Utah 
Code Ann. § 78B-4-513(1)-(2).


Torts > ... > Elements > Duty > General 
Overview


HN20[ ]  Elements, Duty


The determination of whether a legal duty exists 
falls to a court. It is a purely legal question, and 
since in the absence of a duty a plaintiff will not be 
entitled to a remedy, it is the first question to be 
answered.


Torts > ... > Elements > Duty > General 
Overview


HN21[ ]  Elements, Duty


Knowledge and expertise alone do not establish an 
independent duty; privity or a direct relationship is 
also required.


Torts > ... > Elements > Duty > General 
Overview


HN22[ ]  Elements, Duty


Several facts may be relevant in determining 
whether a defendant owes a duty to a plaintiff, 
including whether the defendant's allegedly tortious 
conduct consists of an affirmative act or merely an 
omission, the legal relationship of the parties, the 
foreseeability or likelihood of injury, and policy 
considerations including which party can best bear 
the loss occasioned by the injury. Not every factor 
is created equal, however, and some factors are 
featured heavily in certain types of cases, while 
other factors play a less important, or different role. 


As a general rule, everyone has a duty to exercise 
care when engaging in affirmative conduct that 
creates a risk of physical harm to others. The 
parties' legal relationship is used to impose a duty 
where one would otherwise not exist, such as where 
the act complained of is merely an omission. The 
remaining considerations - foreseeability and policy 
concerns - aid courts in determining whether to 
carve out an exception to the general rule.


Real Property Law > Purchase & 
Sale > Remedies > Duty to Disclose


Torts > ... > Elements > Duty > General 
Overview


Real Property Law > Construction 
Law > General Overview


Torts > ... > Proof > Evidence > Province of 
Court & Jury


HN23[ ]  Remedies, Duty to Disclose


A builder does owe certain extracontractual duties 
to homebuyers. A builder-contractor has a duty to 
disclose to his purchaser any condition which he 
knows or reasonably ought to know makes the 
subdivided lots unsuitable for such residential 
building. The imposition of an affirmative duty to 
disclose is appropriate because of the legal 
relationship between the parties. Status as builder-
contractor gives rise to its legal duty to the home 
buyers because the disparity in skill and knowledge 
between home buyers and builder-contractors leads 
buyers to rely on the builder-contractor's expertise. 
A builder owes a duty to third parties to avoid 
unreasonable risks created in the final product, but 
the ultimate determination of negligence is properly 
left to the jury.


Real Property Law > Purchase & 
Sale > Remedies > Duty to Disclose
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HN24[ ]  Remedies, Duty to Disclose


Courts must often define limits on the right to 
recover from remote parties. One limiting principle 
is that a duty to disclose material information is 
extinguished once the information is communicated 
or otherwise acquired by the party to whom the 
duty was owed.


Real Property Law > Construction 
Law > General Overview


Torts > ... > Elements > Duty > General 
Overview


HN25[ ]  Real Property Law, Construction 
Law


In determining whether a duty exists, a court 
considers foreseeability - whether a category of 
cases includes individual cases in which the 
likelihood of some type of harm is sufficiently high 
that a reasonable person could anticipate a general 
risk of injury to others - and policy concerns 
including whether the defendant is best situated to 
take reasonable precautions to avoid injury. Both of 
these concerns favor a determination that a 
builder/seller owes a duty of reasonable care to 
keep homebuyers from unreasonable risks of 
physical harm. A reasonable builder/seller could 
anticipate a general risk of physical injury to 
homebuyers. Furthermore, builders have a high 
degree of knowledge and expertise, putting them in 
a suitable position to take precautions to avoid such 
injury.


Civil Procedure > Appeals > Standards of 
Review > Abuse of Discretion


Evidence > Admissibility > Expert Witnesses


Evidence > Admissibility > Procedural 
Matters > Rulings on Evidence


HN26[ ]  Standards of Review, Abuse of 


Discretion


Utah R. Evid. 702 governs the admissibility of 
expert testimony. It permits experts to testify 
regarding scientific, technical, or other specialized 
knowledge when that knowledge will assist the trier 
of fact to understand the evidence or to determine a 
fact at issue. Absent an abuse of discretion, a trial 
court's determination will not be disturbed by an 
appellate court. This discretion is accorded to trial 
courts because they are in the best position to 
assess the credibility of witnesses and to derive a 
sense of the proceeding as a whole.


Evidence > Admissibility > Expert Witnesses


HN27[ ]  Admissibility, Expert Witnesses


Expert testimony that analyzes a temporal 
relationship between exposure to a substance and 
the onset of a disease or a worsening of symptoms 
is permissible because, under certain 
circumstances, such evidence provides "compelling 
evidence of causation."


Civil Procedure > Appeals > Standards of 
Review > De Novo Review


Evidence > Weight & Sufficiency


Civil Procedure > Trials > Judgment as Matter 
of Law > Judgment Notwithstanding Verdict


HN28[ ]  Standards of Review, De Novo 
Review


A trial court should grant a motion for judgment 
notwithstanding the verdict if, after viewing the 
evidence in the light most favorable to the non-
movant, it finds that no competent evidence 
supports the verdict. In reviewing the trial court's 
determination, the Utah Supreme Court must apply 
the same standard.
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Civil Procedure > Trials > Judgment as Matter 
of Law > Judgment Notwithstanding Verdict


Civil Procedure > ... > Jury Trials > Jury 
Instructions > Objections


HN29[ ]  Judgment as Matter of Law, 
Judgment Notwithstanding Verdict


A motion for judgment notwithstanding the verdict 
is not the proper method to object to a jury 
instruction.


Civil Procedure > ... > Costs & Attorney 
Fees > Attorney Fees & Expenses > General 
Overview


HN30[ ]  Costs & Attorney Fees, Attorney Fees 
& Expenses


Attorney fees are generally recoverable in Utah 
only when authorized by statute or contract.


Civil Procedure > ... > Costs & Attorney 
Fees > Attorney Fees & Expenses > General 
Overview


HN31[ ]  Costs & Attorney Fees, Attorney Fees 
& Expenses


A court cannot award all attorney fees requested if 
they have not been allocated as to separate claims, 
but may deny attorney fees altogether for failure to 
allocate.


Civil Procedure > Settlements > Offers of 
Judgment > Rejection


HN32[ ]  Offers of Judgment, Rejection


Under Utah R. Civ. P. 68(b), when a party makes 
an offer to resolve all claims under the rule, if the 
adjusted award is not more favorable than the offer, 
the offeror is not liable for costs, prejudgment 


interest or attorney fees incurred by the offeree 
after the offer, and the offeree shall pay the 
offeror's costs incurred after the offer. A court may 
suspend the application of this rule to prevent 
manifest injustice.


Counsel: Daniel S. Drage, Ogden, Christine E. 
Drage, Trevor O. Resurreccion, CA, for appellee.


Kathy A.F. Davis, Lincoln W. Hobbs, Julie Ladle, 
Salt Lake City, for appellant.


Judges: ASSOCIATE CHIEF JUSTICE 
NEHRING authored the opinion of the Court, in 
which CHIEF JUSTICE DURRANT, JUSTICE 
DURHAM, JUSTICE PARRISH, and JUSTICE 
LEE joined.


Opinion by: NEHRING


Opinion


 [**1172]  ASSOCIATE CHIEF JUSTICE NEHRING, 
opinion of the Court:


INTRODUCTION


 [*P1]  The dispute in this case stems from the 
purchase of a house built in Park City, Utah. Mr. 
Yates built the house and lived in it for 
approximately two years. The Reighards then 
purchased the house from him. After living in the 
house for over two years, the Reighards discovered 
mold in some of the windows and walls and sued 
Mr. Yates.


 [*P2]  The jury found in favor of the Reighards on 
their negligence claim but found in favor of Mr. 
Yates on the Reighards' negligent misrepresentation 
claim. The jury also found that the Reighards failed 
to perform all, or substantially all, of the things the 
contract required them to do and therefore the jury, 
as instructed, did not reach the question of whether 
Mr. Yates breached the contract. The 
 [***2] Reighards and Mr. Yates both appeal the 
decisions of the trial court.
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 [*P3]  We hold that the economic loss rule 
prevents recovery of economic damages within the 
scope of the parties' contract but allows for 
recovery of damages to other property or for bodily 
injury. We also hold that the trial court did not err 
when it permitted Eugene Cole, Ph.D., to testify as 
an expert witness. Because Mr. Yates prevailed in 
his claims under the contract, which provided the 
only basis for awarding attorney fees, he is entitled 
to recover attorney fees for the breach of contract 
suit. We hold that the trial court did not err when it 
denied the Reighards' motion for judgment 
notwithstanding the verdict. We remand the case 
for further proceedings consistent with our 
decision.


 [**1173]  BACKGROUND


 [*P4]  Mr. Yates constructed the house at issue. He 
served as general contractor and resided in the 
house from November 2001 until approximately 
March 2004. The Reighards purchased the house 
from Mr. Yates in early 2004. The parties entered 
into a standard Real Estate Purchase Contract 
(REPC). Mr. Yates signed the REPC and a 
document titled "Seller's Property Condition 
Disclosure." The Seller's Property Condition 
Disclosure required  [***3] Mr. Yates to disclose 
his "actual knowledge regarding the condition of 
the property." The document included sections for 
"mold," "other moisture conditions," and "exterior 
and exterior features," in which Mr. Yates 
represented that he was not aware of any moisture-
related damage to the walls, floor, or ceiling; was 
not aware of any mold on the interior of the house; 
and was not aware of any problems with any 
portion of the exterior of the house like moisture 
damage behind stucco. The Reighards knew they 
were purchasing a used house, and prior to closing 
the sale they had an independent inspection and 
appraisal conducted.


 [*P5]  In the summer of 2005, excavation was 
performed so that a deck could be installed on the 
corner of the house. Sprinkler modifications were 


also made in connection with this project. In 
August 2006, Ms. Reighard noticed mold in the 
basement. Ms. Reighard called a mold remediation 
company, which removed and replaced most of the 
stucco, windows, and drainage on the house. Ms. 
Reighard believed that the mold was the cause of 
health problems her family had been experiencing.


 [*P6]  The Reighards' original complaint sought 
damages related to seven causes of action against 
Mr. Yates.  [***4] After he was served by Mr. 
Reighard, Mr. Yates filed a third-party complaint 
against the stucco contractor, E. Marshall 
Plastering, which later settled with the Reighards 
for $5,000 in return for being dismissed from the 
case. Before the case was submitted to the jury, Mr. 
Yates moved for a directed verdict, and all but three 
of the claims against Mr. Yates—negligent 
misrepresentation, negligence, and breach of 
contract—were dismissed. Experts, including 
Eugene Cole, Ph.D., testified at trial about the 
effects the mold may have had on the Reighards.


 [*P7]  The jury found for the Reighards on their 
negligence claim and awarded them $10,000 in 
property damage, $0 in medical expenses, $0 for 
loss of use and enjoyment of residence, $0 for other 
economic losses, and $2,500 in noneconomic 
damages, including pain and suffering. On the other 
hand, the jury found in favor of Mr. Yates on the 
Reighards' negligent misrepresentation claim. The 
jury also found that the Reighards failed to perform 
some of their contractual duties. The verdict form 
instructed the jury to stop deliberation on the 
contract claim if it determined the Reighards had 
not done what the contract required, so the jury did 
not reach  [***5] the question of whether Mr. Yates 
breached the contract. The trial court granted Mr. 
Yates's posttrial motion to reduce the jury verdict 
by $5,000 because the Reighards had already 
received that amount from E. Marshall Plastering. 
The trial court determined that there was no 
prevailing party in the suit and therefore neither 
side should receive attorney fees.


 [*P8]  The Reighards and Mr. Yates raise multiple 
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issues on appeal and cross-appeal. We have 
jurisdiction to hear this appeal under Utah Code 
section 78A-3-102(3)(j).


ISSUES AND STANDARDS OF REVIEW


 [*P9]  First, Mr. Yates appeals the trial court's 
conclusion that, as a builder, he owed a duty to the 
Reighards. In a related challenge, Mr. Yates argues 
that the trial court erred when it determined that the 
economic loss rule does not bar the Reighards' 
recovery for property damage. HN1[ ] "The 
question of whether a duty exists is a question of 
law" involving an "examination of the legal 
relationships between the parties."1


 [*P10]  Second, Mr. Yates argues that the trial 
court abused its discretion by allowing 
 [***6] Eugene Cole, Ph.D., to testify as an 
 [**1174]  expert witness. HN2[ ] "A trial court 
has discretion in determining whether a witness has 
adequate qualifications to testify as an expert and in 
determining whether specific testimony offered by 
an expert should be allowed or exceeds the expert's 
qualifications."2 Absent an abuse of discretion, the 
trial court's determination will not be disturbed by 
an appellate court.3


 [*P11]  Third, the Reighards appeal the trial 
court's denial of their motion for judgment 
notwithstanding the verdict. HN3[ ] On appeal, 
the court will "defer to the jury and evaluate the 
evidence in a light favorable to the verdict."4 
Evidentiary inferences that support the verdict will 
be accepted rather than contrary inferences.5 To 


1 Davencourt at Pilgrims Landing Homeowners Ass'n v. Davencourt 
at Pilgrims Landing, LC, 2009 UT 65, ¶ 27, 221 P.3d 234 (internal 
quotation marks omitted).


2 Randle v. Allen, 862 P.2d 1329, 1337 (Utah 1993).


3 Id.


4 Hodges v. Gibson Prods. Co., 811 P.2d 151, 156 (Utah 1991).


5 Id.


overturn the jury verdict, appellants "must set out in 
their briefs . . . all the evidence that supports the 
verdict . . . and demonstrate that reasonable people 
would not conclude that the evidence supports the 
verdict."6


 [*P12]  Fourth, both Mr. Yates and the Reighards 
appeal the trial court's determination that there was 
not a prevailing party and therefore  [***7] neither 
side should receive attorney fees. HN4[ ] 
Determination of the prevailing party is an 
appropriate question for the sound discretion of the 
trial court and depends in large measure on the 
context of each case.7 We review the trial court's 
determination of which party is the prevailing party 
under an abuse of discretion standard.8


 [*P13]  Finally, Mr. Yates challenges the trial 
court's decision to award the Reighards costs as 
part of the final judgment in this matter and its 
decision to reduce the amount of the jury's verdict 
and interim judgment because of a third party 
settlement. We remand these issues without 
reaching the merits because, in light of our decision 
altering the total amount of damages recoverable, 
we permit the parties an opportunity to argue their 
positions on the reduction of damages and the 
allocation of costs.


ANALYSIS


 [*P14]  HN5[ ] The economic loss rule prevents 
recovery of economic damages under a theory of 
tort liability when a contract covers the subject 
matter of the dispute. Thus, we hold that under the 
economic loss rule the Reighards may not recover 
economic damages to their house but may recover 
damages due to  [***8] bodily injury. We next 
address the expert testimony of Eugene Cole, 
Ph.D., and determine that the trial court properly 


6 Id.


7 R.T. Nielson Co. v. Cook, 2002 UT 11, ¶ 25, 40 P.3d 1119.


8 Id.
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admitted it. We decline to overturn the jury's 
verdict in this case. The contract provided the only 
basis for awarding attorney fees and, because Mr. 
Yates prevailed on the contract suit, he is entitled to 
recover attorney fees for his defense of that cause 
of action. We reverse in part and remand for further 
determinations regarding the appropriate award of 
damages.


I. THE DISTRICT COURT DID NOT ABUSE ITS 
DISCRETION WHEN IT ALLOWED THE 
REIGHARDS AN EXTENSION OF TIME TO 
FILE A CROSS-APPEAL


 [*P15]  Before reaching the merits of this case, we 
address Mr. Yates's motion to dismiss the 
Reighards' cross-appeal as untimely. Mr. Yates 
argues that the Reighards' notice of cross-appeal 
and motion for extension of time were not timely 
filed according to rule 4(d) of the Utah Rules of 
Appellate Procedure and that the Reighards did not 
demonstrate "excusable neglect" or "good cause" 
for an extension of time to appeal. We reject this 
argument. The trial court found excusable neglect 
and HN6[ ] its "discretion to grant or deny a 
[motion for extension of time to appeal] is very 
broad."9


 [*P16]  [**1175]    [***9] Utah Rule of Appellate 
Procedure 4(d) provides as follows:


HN7[ ] Additional or cross-appeal. If a 
timely notice of appeal is filed by a party, any 
other party may file a notice of appeal within 
14 days after the date on which the first notice 
of appeal is docketed, or within the time 
otherwise prescribed by paragraphs (a) and (b) 
of this rule [allowing 30 days after entry of 
judgment], whichever period last expires.


The trial court signed the Amended Judgment on 
June 18, 2010, and entered it into the docket on 
June 22, 2010. The Reighards were represented by 
local Utah counsel as well as California counsel 


9 Reisbeck v. HCA Health Servs. of Utah, Inc., 2000 UT 48, ¶ 6, 2 
P.3d 447.


admitted pro hac vice. California counsel received a 
copy of the Amended Judgment on June 25, 2010, 
but the copy was not date stamped. The court did 
not mail a copy to Utah counsel. Mr. Yates filed his 
notice of appeal on July 15, 2010. Under rule 4(d), 
the Reighards had until July 29, 2010, fourteen 
days after Mr. Yates's notice of appeal, to file a 
notice of cross-appeal. The Reighards filed their 
notice of cross-appeal on August 6, 2010, 
simultaneously filing a motion for extension of 
time.


 [*P17]  HN8[ ] Utah Rule of Appellate 
Procedure 4(e) provides the circumstances under 
which the trial court may  [***10] extend the time 
for filing a notice of appeal.


HN9[ ] Extension of time to appeal. The 
trial court, upon a showing of excusable neglect 
or good cause, may extend the time for filing a 
notice of appeal upon motion filed not later 
than 30 days after the expiration of the time 
prescribed by paragraphs (a) and (b) of this 
rule. A motion filed before expiration of the 
prescribed time may be ex parte unless the trial 
court otherwise requires. Notice of a motion 
filed after expiration of the prescribed time 
shall be given to the other parties in accordance 
with the rules of practice of the trial court. No 
extension shall exceed 30 days past the 
prescribed time or 10 days from the date of 
entry of the order granting the motion, 
whichever occurs later.


The trial court granted the Reighards' motion for 
extension of time because it found that the 
Reighards met the requirements for excusable 
neglect as defined in Serrato v. Utah Transit 
Authority,10 where the court of appeals outlined 
HN10[ ] four factors "relevant to a determination 
of excusable neglect":


[i] the danger of prejudice to [the nonmoving 
party], [ii] the length of the delay and its 


10 2000 UT App 299, 13 P.3d 616.
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potential impact on judicial proceedings, [iii] 
the reason for the  [***11] delay, including 
whether it was within the reasonable control of 
the movant, and [iv] whether the movant acted 
in good faith. These factors are not dispositive, 
but are helpful in determining whether 
excusable neglect occurred.11


Applying this equitable balancing approach, the 
trial court examined the circumstances of this case 
and found the following facts persuasive to the 
finding of excusable neglect. The Amended 
Judgment was not date stamped by the trial court 
clerk, causing confusion as to when the thirty-day 
deadline for filing a notice of appeal began to run. 
The Amended Judgment was mailed to the 
Reighards' counsel in California but was never 
mailed to local Utah counsel. The court 
acknowledged that it should have mailed the 
Amended Judgment to local counsel, "and receipt 
of the judgment by the local Utah counsel may 
have led to the timely filing of the notice of cross-
appeal." Additionally, the Reighards' counsel did 
not receive Mr. Yates's notice of appeal until July 
19 or July 20, 2010. Counsel was out of the office 
nine of the thirteen business days following receipt 
of this notice. The trial court determined that 
counsel's absence, combined with the court's failure 
to mail  [***12] the Amended Judgment to local 
counsel, hindered the Reighards' ability to track the 
deadlines and file the notice of cross-appeal on 
time.


 [*P18]  "We reemphasize that the trial court's 
inquiry is fundamentally equitable in nature" and 
merits broad deference on review.12 HN11[ ] The 
equitable nature of determining  [**1176]  
excusable neglect allows the district court to 
consider and weigh all of the relevant facts and 
circumstances in a case.13 The trial court 


11 Id. ¶ 9 (alterations in original) (footnote omitted) (citations 
omitted) (internal quotation marks omitted).


12 Reisbeck, 2000 UT 48, ¶ 15, 2 P.3d 447.


13 Jones v. Layton/Okland, 2009 UT 39, ¶ 18, 214 P.3d 859.


determined that the clerical errors and oversights 
provided a legitimate excuse for the late notice of 
cross-appeal. Additionally, the motion for 
extension and the cross-appeal were filed eight 
days after the deadline, creating little danger of 
prejudice to Mr. Yates. The trial court did not abuse 
its broad discretion in granting the Reighards' 
motion for an extension.


II. THE ECONOMIC LOSS RULE PREVENTS 
RECOVERY OF ECONOMIC DAMAGES IN 
TORT WHEN A CONTRACT COVERS THE 
SUBJECT MATTER OF THE DISPUTE


 [*P19]  HN12[ ] A duty may arise from one of 
several  [***13] sources.14 Duties may emanate 
from bargains, and therefore be within the ambit of 
contract law, and duties may also emanate from the 
"interdependent nature of human society,"15 in 
which case they are governed by tort principles. 
"The economic loss rule is a judicially created 
doctrine that marks the fundamental boundary 
between contract law, which protects expectancy 
interests created through agreement between the 
parties, and tort law, which protects individuals and 
their property from physical harm by imposing a 
duty of reasonable care."16


 [*P20]  HN13[ ] The economic loss rule prevents 
recovery of economic damages under a theory of 
nonintentional tort when a contract covers the 
subject matter of the dispute. The economic losses 
covered by the economic loss rule are


[d]amages for inadequate value, costs of repair 
 [***14] and replacement of the defective 
product, or consequent loss of profits—without 
any claim of personal injury or damage to other 


14 See 57A Am. Jur. 2d Negligence § 82 (1989).


15 Id.; see also Grynberg v. Questar Pipeline Co., 2003 UT 8, ¶ 43, 
70 P.3d 1 ("Contractual duties exist by mutual agreement of the 
parties, while tort duties exist by imposition of society[.]").


16 Davencourt at Pilgrims Landing Homeowners Ass'n v. Davencourt 
at Pilgrims Landing, LC, 2009 UT 65, ¶ 18, 221 P.3d 234 (internal 
quotation marks omitted).
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property . . . as well as the diminution in the 
value of the product because it is inferior in 
quality and does not work for the general 
purposes for which it was manufactured and 
sold.17


Under such circumstances, the contract is the 
exclusive means of obtaining economic recovery. 
This result is compelled because a contract may 
alter or eliminate common law tort duties.18 Thus, 
"when a conflict arises between parties to a contract 
regarding the subject matter of that contract, 'the 
contractual relationship controls, and parties are not 
permitted to assert actions in tort in an attempt to 
circumvent the bargain they agreed upon.'"19


 [*P21]  HN14[ ] Whether the economic loss rule 
applies depends on "whether a duty exists 
independent of any contractual obligations between 
the parties."20 However,  [**1177]  "once there is a 
contract, any tort claim must be premised upon an 
independent duty that exists apart from the contract. 
All contract duties, and all breaches of those duties 
 [***16] . . . must be enforced pursuant to contract 


17 Am. Towers Owners Ass'n, Inc. v. CCI Mech., Inc., 930 P.2d 1182, 
1189 (Utah 1996) (second alteration in original) (internal quotation 
marks omitted), abrogated on other grounds by Davencourt, 2009 
UT 65, ¶ 55, 221 P.3d 234.


18 Grynberg, 2003 UT 8, ¶ 45, 70 P.3d 1 (construing Wyoming 
economic loss doctrine and stating, "The effect of confusing the 
concept of contractual duties, which are voluntarily bargained for, 
with the concept of tort duties, which are  [***15] largely imposed 
by law, would be to nullify a substantial part of what the parties 
expressly bargained for—limited liability . . . . No reason appears to 
support such a radical shift from bargained-for duties and liabilities 
to the imposition of duties and liabilities that were expressly negated 
by the parties themselves when they decided to abandon their status 
as legal strangers and define their relationship by contract." 
(alteration in original) (internal quotation marks omitted)).


19 Id. ¶ 41 (quoting Snyder v. Lovercheck, 992 P.2d 1079, 1087 
(Wyo. 1999)); cf. U.S. Fid. & Guar. Co. v. U.S. Sports Specialty 
Ass'n, 2012 UT 3, ¶ 13, 270 P.3d 464 (denying extracontractual 
restitution because "[t]o allow such a cause of action in the face of an 
enforceable contract governing the parties' rights would effectively 
add or modify terms for which they had not bargained").


20 Hermansen v. Tasulis, 2002 UT 52, ¶ 17, 48 P.3d 235; see also 
Grynberg, 2003 UT 8, ¶ 46, 70 P.3d 1.


law."21 The independent duty principle is a means 
of measuring the reach of the economic loss rule. 
When a duty exists that does not overlap with those 
contemplated in a contract, "the economic loss rule 
does not bar a tort claim 'because the claim is based 
on a recognized independent duty of care and thus 
does not fall within the scope of the rule.'"22


 [*P22]  HN15[ ] Similarly, the economic loss 
rule does not apply when there is "damage to other 
property."23 This too has been characterized as an 
exception to the economic loss rule24 although, like 
the independent duty doctrine discussed above, it 
delineates the extent of the rule's application. 
"Other property" is property that is outside the 
scope of a contract and unaffected by the contract 
bargain. When property is contemplated in the 
scope and subject matter of a contract, the parties to 
the contract can only recover for damage to that 
property through contract remedies. However, 
 [***17] when property falls outside of the scope of 
a contract, the economic loss rule will not apply 
and relief may be available in tort. Under this 
framework, the extent to which the economic loss 
rule applies in any given case depends on the 
contract at issue and the scope of the duties and 
property the contract covers.


 [*P23]  HN16[ ] When interpreting a contract we 
must ascertain the intentions of the parties to the 
contract.25 "Where the language is unambiguous, 
the parties' intentions are determined from the plain 
meaning of the contractual language, and the 


21 Grynberg, 2003 UT 8, ¶ 43, 70 P.3d 1.


22 Hermansen, 2002 UT 52, ¶ 17, 48 P.3d 235 (quoting Town of 
Alma v. Azco Constr., Inc., 10 P.3d 1256, 1263 (Colo. 2000)).


23 Davencourt, 2009 UT 65, ¶ 18, 221 P.3d 234 (emphasis added) 
(internal quotation marks omitted).


24 See id. ¶ 25.


25 WebBank v. Am. Gen. Annuity Serv. Corp., 2002 UT 88, ¶ 17, 54 
P.3d 1139.
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contract may be interpreted as a matter of law."26 
We also "consider each contract provision . . . in 
relation to all of the others, with a view toward 
giving effect to all and ignoring none."27


 [*P24]  Here, the basis for our contract analysis is 
the REPC between the Reighards and Mr. Yates. 
The relevant provisions  [***18] of the REPC, the 
contract for the sale of the house from Mr. Yates to 
the Reighards, read:


7. SELLER DISCLOSURES. No later than the 
Seller Disclosure Deadline referenced in 
Section 24(b), Seller shall provide to Buyer the 
following documents which are collectively 
referred to as the "Seller Disclosures":
(a) a Seller property condition disclosure for 
the Property, signed and dated by Seller;
. . .
(d) written notice of any claims and/or 
conditions known to Seller relating to 
environmental problems and building or zoning 
code violations;
. . .
10. SELLER WARRANTIES & 
REPRESENTATIONS.
. . .


10.2 Condition of Property. Seller warrants 
that the Property will be in the following 
condition ON THE DATE SELLER 
DELIVERS PHYSICAL POSSESSION TO 
BUYER:
. . .
(b) . . . sprinkler systems and fixtures . . . will 
be in working order and fit for their intended 
purposes;
(c) the roof and foundation shall be free of 
leaks known to Seller[.]


In a separate document titled "Seller's Property 
Condition Disclosure," Mr. Yates was required to 


26 Glenn v. Reese, 2009 UT 80, ¶ 10, 225 P.3d 185 (internal 
quotation marks omitted).


27 WebBank, 2002 UT 88, ¶ 18, 54 P.3d 1139 (alternation in original) 
(internal quotation marks omitted).


disclose his "actual knowledge regarding the 
condition of the property."  [**1178]  This 
document included as conditions requiring 
disclosure "mold" and "other moisture conditions." 
Mr. Yates  [***19] represented that he was not 
aware of any past or present mold on the interior of 
the house, that he had not had the property 
inspected for mold, and that he was not aware of 
water leakage or accumulation in the basement or 
moisture-related damage to the walls, floor, or 
ceiling.


 [*P25]  The subject of the contract is the house, 
and the contract itself expressly addresses moisture-
related damage to the house. Any tort duties that 
Mr. Yates owed the Reighards regarding the house 
therefore overlap with Mr. Yates's contract duties 
to the Reighards. Because the jury did not 
determine that Mr. Yates breached the contract and 
found that he had not negligently misrepresented 
information required under the contract, the 
Reighards are precluded from recovering an award 
for damage to the house in either contract or tort.


 [*P26]  This application of the economic loss rule 
is consistent with Utah case law. In Maack v. 
Resource Design & Construction, Inc., a builder 
and a buyer contracted for the construction of a 
house. The buyer then resold the house to a second 
buyer.28 When the house developed water leaks, the 
second buyer sued the builder for negligent design 
and construction.29"The court concluded that 
HN17[ ] recovery  [***20] for deficiencies in the 
quality of construction 'must be defined by 
reference to that which the parties have agreed 
upon,'" i.e., the contract.30 Likewise, in Davencourt 


28 Maack v. Res. Design & Constr., Inc., 875 P.2d 570, 573 (Utah Ct. 
App. 1994), abrogated on other grounds by Davencourt, 2009 UT 


65, 221 P.3d 234. Davencourt established HN18[ ] an "implied 
warranty of workmanlike manner or habitability," 2009 UT 65, ¶ 60, 
221 P.3d 234, a cause of action that arises under contract law, id. ¶ 
57.


29 Maack, 875 P.2d at 573.


30 Am. Towers, 930 P.2d at 1189 (quoting Maack, 875 P.2d at 580).
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at Pilgrims Landing Homeowners Ass'n v. 
Davencourt at Pilgrims Landing, LC, we noted that 
the Utah Legislature codified the economic loss 
rule in Utah Code section 78B-4-513,31 and 
explained that the economic loss rule is 
"particularly applicable to claims of negligent 
construction based on the construction industry's 
use of detailed and comprehensive contracts that 
form obligations and expectations."32 Thus, Mr. 
Yates's duties relating to the house itself arose from 
and are limited to the contract. The jury award of 
$10,000 for property damage to the residence is 
therefore barred by the economic loss rule.


III. THE REIGHARDS CAN RECOVER FOR 
BODILY INJURY


 [*P27]  Mr. Yates next contends that the 
Reighards' negligent construction claim should 
have been dismissed entirely as a matter of law. He 
argues that he—the builder—owed the Reighards—
the homebuyers—no duty in tort, and therefore any 
recovery in negligence, even recovery for 
noneconomic damages or bodily injury, is 
unavailable.33


 [*P28]  Mr. Yates relies on Davencourt at 
Pilgrims Landing Homeowners Ass'n, where 
 [***22] we held that a builder did not owe a duty 
to a homeowners association to act without 
negligence in the construction of a home.34 In that 


31 The complaint in Davencourt, as  [***21] in this case, was filed 
before the statute was enacted. See 2009 UT 65, ¶ 19 n.3, 221 P.3d 


234. HN19[ ] The statute limits "an action for defective design or 
construction" to "breach of the contract . . . including both express 
and implied warranties," but provides for recovery if the defective 
design or construction causes "damage to other property or physical 
personal injury." Utah Code §78B-4-513(1)-(2).


32 Davencourt, 2009 UT 65, ¶¶ 18-19, 221 P.3d 234 (internal 
quotation marks omitted).


33 See Yazd v. Woodside Homes Corp., 2006 UT 47, ¶ 14, 143 P.3d 


283 (HN20[ ] "The determination of whether a legal duty exists 
falls to the court. It is a purely legal question, and since in the 
absence of a duty a plaintiff will not be entitled to a remedy, it is the 
first question to be answered.").


34 2009 UT 65, ¶ 47, 221 P.3d 234.


case, property damage was the only alleged harm. 
The homeowners association was required to repair 
defects in the common areas of a development. The 
homeowners association sued the builder and the 
developer upon learning from a hired specialist that 
water intrusion and resulting damage stemmed 
from latent flaws in the design and  [**1179]  
construction of the buildings.35 The builder had 
contracted with the developer, who sold the homes 
directly to unit owners. The builder in Davencourt 
was not in privity of contract with the homeowners 
association. This court held that the homeowners 
association therefore lacked "any kind of 
relationship"36 with the builder that would lead to 
the imposition of a duty. Because "the parties . . . 
simply lack[ed] the legal relationship necessary to 
find a duty,"37 we concluded that the builder did not 
owe a duty to the homeowners association not to be 
negligent in the construction of a house.38


 [*P29]  This court recently examined certain 
considerations to be used in determining whether a 
duty exists in B.R. ex rel. Jeffs v. West.39 There, we 
noted that HN22[ ] several facts may be relevant 
in determining whether a defendant owes a duty to 
a plaintiff, including "whether the defendant's 
allegedly tortious conduct consists of an affirmative 
act or merely an omission," "the legal relationship 
of the parties," "the foreseeability or likelihood of 
injury," and policy considerations including "which 
party can best bear the loss occasioned by the 
injury."40 "Not every factor is created equal, 
however . . . [and] some factors are featured heavily 
in certain types of cases, while other factors play a 


35 Id. ¶¶ 6-8.


36 Id. ¶ 33.


37 Id. ¶ 47.


38 Id. ¶¶ 47, 33 (HN21[ ] "Knowledge and expertise alone do not 
establish an  [***23] independent duty; privity or a direct 
relationship is also required.").


39 2012 UT 11, 275 P.3d 228.


40 Id. ¶ 5 (internal quotation marks omitted).


2012 UT 45, *45; 285 P.3d 1168, **1178; 2012 Utah LEXIS 107, ***20



https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BKJ-YS11-6VSV-008X-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4XCS-35C0-TXFX-N35M-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4XCS-35C0-TXFX-N35M-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:566K-B4G1-F04M-209X-00000-00&context=&link=CLSCC19

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BKJ-YS11-6VSV-008X-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4XCS-35C0-TXFX-N35M-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4KT1-0B30-0039-418M-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4KT1-0B30-0039-418M-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:566K-B4G1-F04M-209X-00000-00&context=&link=CLSCC20

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4XCS-35C0-TXFX-N35M-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:566K-B4G1-F04M-209X-00000-00&context=&link=CLSCC22

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4XCS-35C0-TXFX-N35M-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4XCS-35C0-TXFX-N35M-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4XCS-35C0-TXFX-N35M-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4XCS-35C0-TXFX-N35M-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:566K-B4G1-F04M-209X-00000-00&context=&link=CLSCC21

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:552K-CD41-F04M-204F-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:552K-CD41-F04M-204F-00000-00&context=





Page 15 of 19


less important, or different role."41 We explained in 
Jeffs that "[a]s a general rule, we all have a duty to 
exercise care when engaging in affirmative conduct 
that creates a risk of physical harm to others."42 The 
parties' legal relationship is "used to impose a duty 
where one would otherwise not exist, such as where 
the act complained of is merely an omission."43 The 
remaining considerations—foreseeability and 
policy concerns—"aid  [***24] us in determining 
whether to carve out an exception to the general 
rule."44


 [*P30]  Contrary to Mr. Yates's assertion, we have 
previously held that HN23[ ] a builder does owe 
certain extracontractual duties to homebuyers.45 For 
example, Yazd v. Woodside Homes Corp. 
recognized a claim of fraudulent concealment, 
holding that a builder-contractor has a duty to 
"disclose to his purchaser any condition which he 
knows or reasonably ought to know makes the 
subdivided lots unsuitable for such residential 
building."46 The imposition of an affirmative duty 
to disclose was appropriate because of the legal 
relationship between the parties. The defendant's 
"status as builder-contractor [gave] rise to its legal 
duty to the home buyers"47 because "the disparity in 
skill and knowledge between home buyers and 
builder-contractors leads buyers to rely on the 


41 Id.


42 Id. ¶ 21.


43 Id. ¶ 5.


44 Id. ¶ 21.


45 Davencourt, 2009 UT 65, ¶ 28, 221 P.3d 234 & n.4 (identifying 
four duties in a variety of relationships).


46 Yazd, 2006 UT 47, ¶ 24, 143 P.3d 283 (internal quotation marks 
omitted). Yazd also recognized that HN24[ ] courts must often 
"define limits on the right to recover from remote parties." Id. ¶ 23 
(noting that "[o]ne limiting principle that we recognize[] . . . [is] that 
a duty to disclose material information is extinguished once the 
information is communicated or otherwise acquired by the party to 
whom the duty was owed").


47 Id. ¶ 18.


builder-contractor's expertise."48 And in Williams v. 
Melby,49 this court recognized a builder's duty not 
to expose tenants in an apartment complex to an 
unreasonable risk of injury.50 In that case, a tenant 
fell through a third-story bedroom window because, 
 [***25] she alleged, the room was  [**1180]  
negligently designed.51 This court concluded that 
the builder owed a duty to third parties "to avoid 
unreasonable risks created in the final product,"52 
but the ultimate determination of negligence was 
properly left to the jury.


 [*P31]  A duty  [***26] analysis in this case 
makes clear that Mr. Yates owed a duty to the 
Reighards not to expose them to an unreasonable 
risk of physical injury. Construction and sale of the 
house were affirmative acts and, furthermore, Mr. 
Yates and the Reighards established a legal 
relationship through privity of contract. The 
remaining considerations in Jeffs include HN25[ ] 
foreseeability—"whether a category of cases 
includes individual cases in which the likelihood of 
some type of harm is sufficiently high that a 
reasonable person could anticipate a general risk of 
injury to others"53—and policy concerns including 
"whether the defendant is best situated to take 
reasonable precautions to avoid injury."54 Both of 
these concerns favor a determination that a 
builder/seller owes a duty of reasonable care to 
keep homebuyers from unreasonable risks of 


48 Id. ¶ 24.


49 699 P.2d 723 (Utah 1985).


50 Id. at 729.


51 Id. at 725 ("The plaintiff's apartment, which was located on the 
third story, was designed with a mansard roof. As a result of the 
design, the outside wall of plaintiff's bedroom slopes inward and the 
bedroom window, which is vertical, stands out from the wall and 
protrudes into the room. The glass part of the window is some 
twenty-two inches off the floor.").


52 Id. at 729.


53 Jeffs, 2012 UT 11, ¶ 27.


54 Id. ¶ 30.


2012 UT 45, *45; 285 P.3d 1168, **1179; 2012 Utah LEXIS 107, ***23
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physical harm. A reasonable builder/seller could 
anticipate a general risk of physical injury to 
homebuyers. Furthermore, builders have "a high 
degree of knowledge and expertise,"55 putting them 
in a suitable position to take precautions to avoid 
such injury. We therefore conclude that Mr. Yates 
had a duty to use reasonable care to prevent 
unreasonable risks of injury  [***27] to the 
Reighards.


 [*P32]  Mr. Yates's duties to the Reighards 
regarding damage to the house were subsumed 
within the REPC. What remains is a negligence 
cause of action for bodily injury. The court did not 
err in submitting this question to the jury. The jury 
was instructed on negligence. The instructions 
included an explanation of a person's "duty to use 
reasonable care to avoid injuring . . . others." The 
jury was instructed that Mr. Yates could only be 
found liable if his "negligence . . . played a 
substantial role in causing the injuries" and "a 
reasonable person could foresee that injury could 
result from the negligent behavior." Presenting the 
jury with the question of Mr. Yates's liability for 
negligently causing the Reighards' bodily injury 
was not error.


 [*P33]  Whether the Reighards suffered bodily 
injury is a question of fact. Evidence of the physical 
symptoms the Reighards suffered combined with 
evidence of the presence of mold and testimony 
explaining mold's adverse health effects in humans 
raised a genuine issue of fact for the jury to decide. 
The jury resolved this factual issue when it awarded 
the Reighards $2,500 for noneconomic 
 [***28] loss including pain and suffering, but $0 
for medical expenses. Viewed in the light most 
favorable to the jury's verdict, the pain and 
suffering award related to bodily injury and was not 
barred by the economic loss rule.


IV. THE TRIAL COURT DID NOT ERR WHEN 
IT ADMITTED EXPERT TESTIMONY 
REGARDING BODILY INJURY


55 Yazd, 2006 UT 47, ¶ 24, 143 P.3d 283.


 [*P34]  Mr. Yates contends that the only evidence 
suggesting mold caused the Reighards' physical 
symptoms was inadmissible. The Reighards called 
Eugene Cole, Ph.D., to testify as to causation. Mr. 
Yates argues that because Dr. Cole is not a medical 
doctor he was unqualified to testify that the mold in 
the residence caused the Reighards' physical 
symptoms.


 [*P35]  HN26[ ] Utah Rule of Evidence 702 
governs the admissibility of expert testimony. It 
permits experts to testify regarding scientific, 
technical, or other specialized knowledge when that 
knowledge will assist the trier of fact to understand 
the evidence or to  [**1181]  determine a fact at 
issue.56 Absent an abuse of discretion, the trial 
court's determination will not be disturbed by an 
appellate court.57 This discretion is accorded to trial 
courts because they are "in the best position to 
assess the credibility of witnesses and to derive a 
sense of the  [***29] proceeding as a whole."58


 [*P36]  We hold that the trial court did not abuse 
its discretion when it allowed Dr. Cole to testify as 
an expert witness. The evidence before the trial 
court indicated that Dr. Cole was sufficiently 
qualified to testify. Dr. Cole has two graduate 
degrees in public health and his research 
specifically focused on the potential of 
microorganisms to cause adverse human health 
effects. He also has training in human disease and 
causative factors, the very issues at question in this 
case. Dr. Cole's testimony was admissible to assist 
the jury in understanding the causes and effects of 
mold. He examined pictures and videos of the mold 
and concluded that it was problematic and needed 
to be remediated. He also reviewed the plaintiffs' 
medical records and reports from the mold 
remediators. Furthermore, there was no serious 


56 Utah R. Evid. 702.


57 Randle v. Allen, 862 P.2d 1329, 1337 (Utah 1993).


58 Butler, Crockett & Walsh Dev. Corp. v. Pinecrest Pipeline 
Operating Co., 909 P.2d 225, 233 (Utah 1995) (internal quotation 
marks omitted).
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contention that the Reighards were not exposed to 
the mold and experts on both sides indicated that 
the mold in the Reighards' home needed to be 
 [***30] removed because of health concerns.


 [*P37] Westberry v. Gislaved Gummi AB,59 a 
Fourth Circuit case, considered the admissibility of 
an expert opinion on the cause of an individual's 
physical symptoms. In that case, the plaintiff's 
"condition improved when he was not working but 
worsened when he returned."60 The Fourth Circuit 
permitted HN27[ ] expert testimony that analyzed 
"a temporal relationship between exposure to a 
substance and the onset of a disease or a worsening 
of symptoms" because, under certain 
circumstances, such evidence provides "compelling 
evidence of causation."61 We agree and hold that 
under the circumstances of this case, Mr. Yates's 
complaints about Dr. Cole's testimony go to the 
weight of the evidence, not its admissibility. 
Although Dr. Cole's testimony might lack the 
strength of a medical diagnosis, it was not an abuse 
of discretion to allow him to provide an opinion 
about causation.


V. THE TRIAL COURT DID NOT ERR IN NOT 
REOPENING THE JUDGMENT ENTERED ON 
THE JURY'S VERDICT


 [*P38]  HN28[ ] "A trial court should grant a 
motion for judgment notwithstanding the verdict if, 
after viewing the evidence in the light most 
favorable to the non-movant, it  [***31] finds that 
no competent evidence supports the verdict. In 
reviewing the trial court's determination . . . , this 
Court must apply the same standard."62 After 
deliberation, the jury found for Mr. Yates on the 
negligent misrepresentation claim and on the 
breach of contract claim. The trial court upheld the 


59 178 F.3d 257 (4th Cir. 1999).


60 Id. at 265.


61 Id.


62 King v. Fereday, 739 P.2d 618, 620 (Utah 1987).


verdict. On appeal, the court will "defer to the jury 
and evaluate the evidence in a light favorable to the 
verdict."63 Evidentiary inferences that support the 
verdict will be accepted rather than contrary 
inferences.64 In order for the jury verdict to be 
overturned, appellants "must set out in their briefs . 
. . all the evidence that supports the verdict . . . and 
demonstrate that reasonable people would not 
conclude that the evidence supports the verdict."65


 [*P39]  Instead of providing the court with a 
traditional insufficiency of the evidence argument, 
and meeting their obligation to marshal evidence, 
the Reighards have argued that the jury was 
improperly instructed. For the negligent 
misrepresentation  [**1182]  cause of action, the 
Reighards argue that, although instructed to 
 [***32] do so on the verdict form, the jury should 
not have ended their deliberations after finding that 
Mr. Yates used reasonable care in determining 
whether his representations were true. The 
Reighards argue on appeal that knowledge is 
imputed to builders and contractors and therefore it 
should not have mattered whether Mr. Yates used 
reasonable care. The Reighards attempt to frame 
their jury instruction argument as an insufficiency 
of the evidence argument. We note that the 
Reighards failed to object to the jury instructions at 
trial and that HN29[ ] a motion for judgment 
notwithstanding the verdict is not the proper 
method to object to a jury instruction. Instead of 
showing that the marshaled evidence does not 
support the verdict, the Reighards attempt to show 
that because the jury found that Mr. Yates 
represented an important fact that was not true, the 
same jury, if properly instructed, would have found 
that Mr. Yates was liable for negligent 
misrepresentation. This approach fails because it 
requires the court to speculate about what the jury 
would have determined if, contrary to its 


63 Hodges v. Gibson Prods. Co., 811 P.2d 151, 156 (Utah 1991).


64 Id.


65 Id.
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instructions, it had not stopped its deliberations 
after finding that Mr. Yates used reasonable care. 
For example,  [***33] the jury never reached the 
question of whether the Reighards suffered 
damages as a result of relying on Mr. Yates's 
representations, an essential element of the claim. 
We therefore decline to overturn the jury's verdict 
and enter judgment in the Reighards' favor.


 [*P40]  For the breach of contract claim, the 
Reighards argue that the most likely reason the jury 
found that Mr. Yates did not breach the REPC is 
that "the jury did not understand the Special 
Verdict Form as it pertained to the concept of 
Plaintiffs' obligations under the REPC." The 
Reighards now allege that the "catalyst for such 
jury confusion" was Mr. Yates's closing argument 
theory that the Reighards failed to comply with the 
mediation provision in the REPC. But the 
Reighards failed to object to the jury instructions 
and the record reveals no indication that they 
objected to closing argument at trial. Even if the 
closing argument and jury instructions were 
improper, the remedy would not be entering 
judgment in the Reighards' favor notwithstanding 
the verdict. Because the Reighards failed to show 
that the evidence in support of the verdict is 
insufficient as a matter of law, we defer to the jury 
and decline to reopen the judgment 
 [***34] entered on the jury verdict.


VI. MR. YATES IS THE PREVAILING PARTY 
IN THE CONTRACT SUIT AND IS ENTITLED 
TO ATTORNEY FEES


 [*P41]  The trial court abused its discretion in 
denying Mr. Yates attorney fees for his successful 
defense of the breach of contract action. HN30[ ] 
"Attorney fees are generally recoverable in Utah 
only when authorized by statute or contract."66 The 
REPC's section on attorney fees provides, "In the 
event of litigation or binding arbitration to enforce 
this Contract, the prevailing party shall be entitled 
to costs and reasonable attorney fees." Mr. Yates 


66 Prince v. Bear River Mut. Ins. Co., 2002 UT 68, ¶ 52, 56 P.3d 524.


prevailed on the breach of contract claims although 
the jury awarded damages to the Reighards on their 
tort claims. The REPC provides the only basis for 
awarding attorney fees and limits those fees to 
litigation "to enforce this Contract." Therefore, Mr. 
Yates can recover only those attorney fees incurred 
in pursuing the contract action.67 On remand, Mr. 
Yates must


categorize the time and fees expended for (1) 
successful claims for which there may be an 
entitlement to attorney fees, (2) unsuccessful 
claims for which there would have been an 
entitlement to attorney fees had the claims been 
successful, and (3) claims for which there 
 [***35] is no entitlement to attorney fees. . . . 
The trial court, in turn, must make an 
independent evaluation of the reasonableness 
of the requested fees in light of the parties' 
evidentiary submissions.68


 [**1183]  HN31[ ] A court cannot award all 
attorney fees requested if they have not been 
allocated as to separate claims, but may deny 
attorney fees altogether for failure to allocate.69


VII. WE REMAND THE ISSUES RAISED 
UNDER RULE 68(b) OF THE UTAH RULES OF 
CIVIL PROCEDURE AND THE REDUCTION OF 
THE JURY VERDICT


 [*P42]  In light of our decision barring recovery 
for property damage, the total award to the 
Reighards is now $2,500. HN32[ ] Under rule 
68(b) of the Utah Rules of Civil Procedure, when a 
party makes an offer to resolve all claims under the 
rule,


[i]f the adjusted award is not more favorable 
than the offer, the offeror is not liable for costs, 


67 See id. ¶ 56.


68 Foote v. Clark, 962 P.2d 52, 55 (Utah 1998) (internal quotation 
marks omitted).


69 Id. at 57.
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prejudgment interest or attorney fees incurred 
by the offeree after the offer, and the offeree 
shall pay the offeror's costs incurred after the 
offer. The court may suspend the application of 
this rule  [***36] to prevent manifest injustice.


 [*P43]  Mr. Yates served an Offer of Judgment on 
the Reighards for the amount of $10,000. The 
Reighards have not had the opportunity to argue 
that an award of costs would create manifest 
injustice. Such an argument is plausible in light of 
the trial court's consistent rulings that the economic 
loss rule did not bar property damage and the jury's 
award of $12,500 in the Reighards' negligence case. 
We therefore remand this issue to the district court.


 [*P44]  We also leave to the district court the 
determination of whether the $5,000 settlement 
with the stucco contractor would result in the 
Reighards receiving "double recovery for the same 
loss."70 The Reighards settled with the stucco 
contractor for $5,000 before the case went to trial. 
The details of the settlement are unclear in the 
parties' briefs and the district court is in a better 
position to determine whether the settlement 
provided compensation only for property damage, 
in which case the Reighards can still recover fully 
for their noneconomic damages.


CONCLUSION


 [*P45]  We hold that under the economic loss rule 
the Reighards may not recover  [***37] the 
$10,000 awarded for damages to their house but 
may recover the $2,500 awarded for noneconomic 
damages including pain and suffering. We also hold 
that the trial court did not err in allowing Dr. Cole 
to testify as an expert witness or in upholding the 
jury's verdict. We therefore affirm in part and 
reverse in part the jury's award of damages to the 
Reighards. Mr. Yates is the prevailing party on the 
contract cause of action and therefore may recover 


70 Brigham City Sand & Gravel v. Mach. Ctr., Inc., 613 P.2d 510, 
511 (Utah 1980).


attorney fees incurred defending the breach of 
contract claim. We remand to the trial court for 
determination of the proper allocation of costs 
under rule 68(b) of the Utah Rules of Civil 
Procedure. We also remand for determination of 
whether the settlement with the stucco contractor 
would result in double recovery for the same loss.


End of Document


2012 UT 45, *45; 285 P.3d 1168, **1183; 2012 Utah LEXIS 107, ***35
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Restat 2d of Torts, § 551


Restatement of the Law, Torts 2d - Official Text  >  
Division 4- Misrepresentation  >  Chapter 22- 
Misrepresentation and Nondisclosure Causing 
Pecuniary Loss  >  Topic 2- Concealment and 
Nondisclosure


§ 551 Liability for Nondisclosure


(1)  One who fails to disclose to another a 
fact that he knows may justifiably induce the 
other to act or refrain from acting in a 
business transaction is subject to the same 
liability to the other as though he had 
represented the nonexistence of the matter 
that he has failed to disclose, if, but only if, 
he is under a duty to the other to exercise 
reasonable care to disclose the matter in 
question.


(2)  One party to a business transaction is 
under a duty to exercise reasonable care to 
disclose to the other before the transaction is 
consummated,


(a)  matters known to him that the other is 
entitled to know because of a fiduciary or 
other similar relation of trust and confidence 
between them; and


(b)  matters known to him that he knows to 
be necessary to prevent his partial or 
ambiguous statement of the facts from being 
misleading; and


(c)  subsequently acquired information that 
he knows will make untrue or misleading a 
previous representation that when made was 
true or believed to be so; and


(d)  the falsity of a representation not made 
with the expectation that it would be acted 
upon, if he subsequently learns that the other 


is about to act in reliance upon it in a 
transaction with him; and


(e)  facts basic to the transaction, if he knows 
that the other is about to enter into it under a 
mistake as to them, and that theother, 
because of the relationship between them, 
the customs of the trade or other objective 
circumstances, would reasonably expect a 
disclosure of those facts.


COMMENTS & ILLUSTRATIONS 
Comment on Subsection (1):
a.  Unless he is under some one of the duties of 
disclosure stated in Subsection (2), one party to 
a business transaction is not liable to the other 
for harm caused by his failure to disclose to the 
other facts of which he knows the other is 
ignorant and which he further knows the other, 
if he knew of them, would regard as material in 
determining his course of action in the 
transaction in question.  The interest in knowing 
those facts that are important in determining the 
advisability of a course of action in a financial 
or commercial matter is given less protection by 
the rule stated in this Subsection than is given 
to the interest in knowing facts that are 
important in determining the recipient's course 
of action in regard to matters that involve the 
security of the person, land or chattels of 
himself or a third person.
b.  The conditions under which liability is 
imposed for nondisclosure in an action for 
deceit differ in one particular from those under 
which a similar nondisclosure may confer a 
right to rescind the transaction or to recover 
back money paid or the value of other benefits 
conferred.  In the absence of a duty of 
disclosure, under the rule stated in Subsection 
(2) of this Section, one who is negotiating a 
business transaction is not liable in deceit 
because of his failure to disclose a fact that he 
knows his adversary would regard as material.  
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On the other hand, as is stated in Restatement, 
Second, Contracts § 303(b) the other is entitled 
to rescind the transaction if the undisclosed fact 
is basic; and under Restatement of Restitution, § 
8, Comment e, and § 28, he would be entitled to 
recover back any money paid or benefit 
conferred in consummation of the transaction.
Comment on Subsection (2):
c.  A person under the duty stated in this 
Subsection is required to disclose only those 
matters that he has reason to know will be 
regarded by the other as important in 
determining his course of action in the 
transaction in hand.  He is therefore under no 
duty to disclose matter that the ordinary man 
would regard as unimportant unless he knows 
of some peculiarity of the other that is likely to 
lead him to attach importance to matters that are 
usually regarded as of no moment.
d.  Under the rule stated in this Subsection the 
person under a duty of disclosure is not subject 
to liability merely because he has failed to bring 
the required information home to the person 
entitled to it.  His duty is to exercise reasonable 
care to do so.  If reasonable care is exercised, 
the fact that the information does not reach the 
person entitled to it does not subject him to 
liability.  Thus a trustee whose distant cestui 
que trust is contemplating a sale of part of his 
interest in the trust res to a third person and who 
writes to his cestui que trust communicating 
certain information which it is material for the 
latter to know in the transaction in question, is 
not subject to liability in an action of deceit, if 
the letter goes astray and therefore does not 
reach the cestui until the sale is made.  On the 
other hand, if the trustee knows that the 
consummation of the transaction is immediately 
imminent, it may not be reasonable for him to 
communicate by mail rather than by telegraph.  
However, in the great majority of cases the 
person owing the duty has so available an 
opportunity to make the required disclosure that 
it is rare that the failure to give it can be other 
than intentional or negligent.
Comment on Clause (a):


e.  On the duty of a trustee to disclose all 
material matters to his beneficiary with whom 
he is dealing on the trustee's own account, see 
Restatement, Second, Trusts § 170(2).  On the 
duty of a trustee to disclose to his beneficiary 
matters important for the beneficiary to know in 
dealing with third persons, see Restatement, 
Second, Trusts § 173, Comment d.  On the duty 
of an agent to disclose to his principal matters 
important for the principal to know in dealing 
with the agent or a third person and the similar 
duty of the principal to the agent, see 
Restatement, Second, Agency §§ 381 and 435.  
It is not within the scope of this Restatement to 
state the rules that determine the duty of 
disclosure which under the law of business 
associations the directors of a company owe to 
its shareholders.
f.  Other relations of trust and confidence 
include those of the executor of an estate and its 
beneficiary, a bank and an investing depositor, 
and those of physician and patient, attorney and 
client, priest and parishioner, partners, tenants 
in common and guardian and ward.  Members 
of the same family normally stand in a fiduciary 
relation to one another, although it is of course 
obvious that the fact that two men are brothers 
does not establish relation of trust and 
confidence when they have become estranged 
and have not spoken to one another for many 
years.  In addition, certain types of contracts, 
such as those of suretyship or guaranty, 
insurance and joint adventure, are recognized as 
creating in themselves a confidential relation 
and hence as requiring the utmost good faith 
and full and fair disclosure of all material facts.
Comment on Clause (b):
g.  A statement that is partial or incomplete may 
be a misrepresentation because it is misleading, 
when it purports to tell the whole truth and does 
not.  (See § 529).  So also may a statement 
made so ambiguously that it may have two 
interpretations, one of which is false.  (See §§ 
527, 528).  When such a statement has been 
made, there is a duty to disclose the additional 
information necessary to prevent it from 
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misleading the recipient.  In this case there may 
be recovery either on the basis of the original 
misleading statement or of the nondisclosure of 
the additional facts.
Comment on Clause (c):
h.  One who, having made a representation 
which when made was true or believed to be so, 
remains silent after he has learned that it is 
untrue and that the person to whom it is made is 
relying upon it in a transaction with him, is 
morally and legally in the same position as if he 
knew that his statement was false when made.
Illustrations:


1.  A, a stock breeder, tells B, a prospective 
buyer, that a thoroughbred mare is in foal to a 
well-known stallion.  The mare miscarries.  
Immediately afterwards B offers $ 500 for the 
mare relying, as A knows, upon his statement.  
A does not inform B of the mare's miscarriage.  
A is subject to liability to B for the loss that he 
suffers because the mare is not in foal as 
originally represented.


2.  A, the president of a mercantile corporation, 
makes a true statement of its financial position 
to a credit rating company, intending the 
substance to be published by it to its 
subscribers.  The corporation's financial 
position becomes seriously impaired, but A 
does not inform the credit rating company of 
this fact.  The corporation receives goods on 
credit from B, a subscriber of the 
ratingcompany, who when the goods are bought 
is relying, as A knows, on the credit rating 
based on his statements to the rating company.  
A is subject to liability in deceit to B.
Comment on Clause (d):
i.  One who knowingly makes a 
misrepresentation without any expectation that 
the recipient will act upon it may subsequently 
discover that the other is relying upon it in a 
transaction then pending between them.  If, in 
this case, he does not exercise reasonable care 
to inform the other that his misrepresentation is 
untrue, he is under the same liability as though 
he had then made it for the purpose of 


influencing the other's conduct in the 
transaction in hand.


The rule stated in Clause (d) is not necessarily 
limited to "a transaction with him." When, for 
example, the defendant makes a statement to 
the plaintiff concerning the credit of a third 
person not expecting it to be acted upon and 
then discovers that the plaintiff is about to lend 
money to the third person in reliance upon the 
statement, it would appear that the duty of 
disclosure would arise.
Comment on Clause (e):
j.  "Facts basic to the transaction."  The word 
"basic" is used in this Clause in the same sense 
in which it is used in Comment c under § 16 of 
the Restatement of Restitution. A basic fact is a 
fact that is assumed by the parties as a basis for 
the transaction itself.  It is a fact that goes to the 
basis, or essence, of the transaction, and is an 
important part of the substance of what is 
bargained for or dealt with.  Other facts may 
serve as important and persuasive inducements 
to enter into the transaction, but not go to its 
essence.  These facts may be material, but they 
are not basic.  If the parties expressly or 
impliedly place the risk as to the existence of a 
fact on one party or if the law places it there by 
custom or otherwise the other party has no duty 
of disclosure.  (Compare Restatement, Second, 
Contracts § 296).
Illustrations:


3.  A sells to B a dwelling house, without 
disclosing to B the fact that the house is riddled 
with termites.  This is a fact basic to the 
transaction.


4.  A sells to B a dwelling house, knowing that 
B is acting in the mistaken belief that a highway 
is planned that will pass near the land and 
enhance its value.  A does not disclose to B the 
fact that no highway is actually planned.  This 
is not a fact basic to the transaction.


5.  Having purchased a certain tract of land for 
$ 25,000, A hears that B may have a claim to it.  
He goes to B and offers to purchase B's interest.  
B does not believe he has a valid legal claim but 
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agrees to give A a quit-claim deed for $ 250.  
B's lack of a valid legal claim is not a fact that 
he is under a duty to disclose.
Comment:
k.  Nondisclosure of basic facts.  The rule stated 
in Subsection (1) reflects the traditional ethics 
of bargaining between adversaries, in the 
absence of any special reason for the 
application of a different rule.  When the facts 
are patent, or when the plaintiff has equal 
opportunity for obtaining information that he 
may be expected to utilize if he cares to do so, 
or when the defendant has no reason to think 
that the plaintiff is acting under a 
misapprehension, there is no obligation to give 
aid to a bargaining antagonist by disclosing 
what the defendant has himself discovered.  To 
a considerable extent, sanctioned by the 
customs and mores of the community, superior 
information and better business acumen are 
legitimate advantages, which lead to no 
liability.  The defendant may reasonably expect 
the plaintiff to make his own investigation, 
draw his own conclusions and protect himself; 
and if the plaintiff is indolent, inexperienced or 
ignorant, or his judgment is bad, or he does not 
have access to adequate information, the 
defendant is under no obligation to make good 
his deficiencies.  This is true, in general, when 
it is the buyer of land or chattels who has the 
better information and fails to disclose it.  
Somewhat less frequently, it may be true of the 
seller.
Illustrations:


6.  A is a violin expert.  He pays a casual visit 
to B's shop, where second-hand musical 
instruments are sold.  He finds a violin which, 
by reason of his expert knowledge and 
experience, he immediately recognizes as a 
genuine Stradivarius, in good condition and 
worth at least $ 50,000.  The violin is priced for 
sale at $ 100.  Without disclosing his 
information or his identity, A buys the violin 
from B for $ 100.  A is not liable to B.


7.  The same facts as in Illustration 6, except 


that the violin is sold at auction and A bids it in 
for $ 100.  The same conclusion.


8.  B has a shop in which he sells second-hand 
musical instruments.  In it he offers for sale for 
$ 100 a violin, which he knows to be an 
imitation Stradivarius and worth at most $ 50.  
A enters the shop, looks at the violin and is 
overheard by B to say to his companion that he 
is sure that the instrument is a genuine 
Stradivarius.  B says nothing, and A buys the 
violin for $ 100.  B is not liable to A.
l.  The continuing development of modern 
business ethics has, however, limited to some 
extent this privilege to take advantage of 
ignorance.  There are situations in which the 
defendant not only knows that his bargaining 
adversary is acting under a mistake basic to the 
transaction, but also knows that the adversary, 
by reason of the relation between them, the 
customs of the trade or other objective 
circumstances, is reasonably relying upon a 
disclosure of the unrevealed fact if it exists.  In 
this type of case good faith and fair dealing may 
require a disclosure.


It is extremely difficult to be specific as to the 
factors that give rise to this known, and 
reasonable, expectation of disclosure.  In 
general, the cases in which the rule stated in 
Clause (e) has been applied have been those in 
which the advantage taken of the plaintiff's 
ignorance is so shocking to the ethical sense of 
the community, and is so extreme and unfair, as 
to amount to a form of swindling, in which the 
plaintiff is led by appearances into a bargain 
that is a trap, of whose essence and substance 
he is unaware.  In such a case, even in a tort 
action for deceit, the plaintiff is entitled to be 
compensated for the loss that he has sustained.  
Thus a seller who knows that his cattle are 
infected with tick fever or contagious abortion 
is not free to unload them on the buyer and take 
his money, when he knows that the buyer is 
unaware of the fact, could not easily discover it, 
would not dream of entering into the bargain if 
he knew and is relying upon the seller's good 
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faith and common honesty to disclose any such 
fact if it is true.


There are indications, also, that with changing 
ethical attitudes in many fields of modern 
business, the concept of facts basic to the 
transaction may be expanding and the duty to 
use reasonable care to disclose the facts may be 
increasing somewhat.  This Subsection is not 
intended to impede that development.
Illustrations:


9.  A sells B a dwelling house, without 
disclosing the fact that drain tile under the 
house is so constructed that at periodic intervals 
water accumulates under the house.  A knows 
that B is not aware of this fact, that he could not 
discover it by an ordinary inspection, and that 
he would not make the purchase if he knew it.  
A knows also that B regards him as an honest 
and fair man and one who would disclose any 
such fact if he knew it.  A is subject to liability 
to B for his pecuniary loss in an action of 
deceit.


10.  A is engaged in the business of removing 
gravel from the bed of a navigable stream.  He 
is notified by the United States government that 
the removal is affecting the channel of the 
stream, and ordered to stop it under threat of 
legal proceedings to compel him to do so.  
Knowing that B is unaware of this notice, could 
not reasonably be expected to discover it and 
would not buy if he knew, A sells the business 
to B without disclosing the fact.  A is subject to 
liability to B for his pecuniary loss in an action 
of deceit.


11.  A, who owns an amusement center, sells it 
to B without disclosing the fact that it has just 
been raided by the police, and that A is being 
prosecuted for maintaining prostitution and the 
sale of marijuana on the premises.  These facts 
have seriously affected the reputation and 
patronage of the center, and greatly reduced its 
monthly income.  A knows that B is unaware of 
these facts, could not be expected to discover 
them by ordinary investigation and would not 
buy if he knew them.  He also knows that B 


believes A to be a man of high character, who 
would disclose any serious defects in the 
business.  A is subject to liability to B for his 
pecuniary loss in an action of deceit.


12.  A sells a summer resort to B, without 
disclosing the fact that a substantial part of it 
encroaches on the public highway.  A knows 
that B is unaware of the fact and could not be 
expected to discover it by ordinary inquiry, and 
that B trusts him to disclose any such facts.  A 
is subject to liability to B for his pecuniary loss 
in an action of deceit.
m.  Court and jury.  Whether there is a duty to 
the other to disclose the fact in question is 
always a matter for the determination of the 
court.  If there are disputed facts bearing upon 
the existence of the duty, as for example the 
defendant's knowledge of the fact, the other's 
ignorance of it or his opportunity to ascertain it, 
the customs of the particular trade, or the 
defendant's knowledge that the plaintiff 
reasonably expects him to make the disclosure, 
they are to be determined by the jury under 
appropriate instructions as to the existence of 
the duty.


REPORTER'S NOTES


This Section has been changed by expanding 
Subsection (2) to include Clauses (b) and (c).
Comment (a):  No duty to disclose except as 
indicated in Subsection (1):


See e. g., Vaught v. Satterfield, 260 Ark. 544, 
542 S.W.2d 502 (1976); Windram Mfg. Co. v. 
Boston Blacking Co., 239 Mass. 123, 131 N.E. 
454 (1921); Crowell v. Jackson, 53 N.J.L. 656, 
23 A. 426 (1891); Klott v. Associates Real 
Estate, 41 Ohio App. 2d 118, 322 N.E.2d 690 
(1974); Goerke v. Vojvodich, 67 Wis.2d 102, 
226 N.W.2d 211 (1975).
Comment f:  This is supported by the following 
cases:


Principal and agent: McDonough v. Williams, 
77 Ark. 261, 92 S.W. 783 (1905).
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Prospective partner: Wolf v. Brungardt, 215 
Kan. 272, 524 P. 2d 726 (1974).


Executor and beneficiary of an estate: Murphy 
v. Cartwright, 202 F.2d 71 (5 Cir. 1953); 
Foreman v. Henry, 87 Okl. 272, 210 P. 1026 
(1922).


Bank and investing depositor: Brasher v. First 
Nat. Bank, 232 Ala. 340, 168 So. 42 (1936); cf.  
Boonstra v. Stevens-Norton, Inc., 64 Wash.2d 
621, 393 P.2d 287 (1964) (loan broker); 
Tcherepnin v. Franz, 393 F.Supp. 1197 
(N.D.Ill.1975).


Majority and minority stockholders: Speed v. 
Transamerica Corp., 99 F.Supp. 808 (D.Del. 
1951) supplemented, 100 F.Supp. 461, petition 
denied, 100 F.Supp. 463; Manning v. Dial, 271 
S.C. 79, 245 S.E.2d 120 (1978).


Old friends: Feist v. Roesler, 86 S.W.2d 787 
(Tex.Civ.App. 1935).


Cf.  In re Estate of Enyart, 100 Neb. 337, 160 
N.W. 120 (1916), overruled in part, in Kingsley 
v. Noble, 129 Neb. 808, 263 N.W. 222 (1935) 
(affianced).


Contra:   Eaton v. Sontag, 387 A.2d 33 
(Me.1978).


Contracts of suretyship or guaranty: Cf.  
Connecticut Gen. Life Ins. Co. v. Chase, 72 Vt. 
176, 47 A. 825 (1900); Atlantic Trust & Deposit 
Co. v. Union Trust & Title Corp., 110 Va. 286, 
67 S.E. 182 (1909).


Insurance: State Farm Mutual Ins. Co. v. Ling, 
348 So.2d 472 (Ala.1977).


See, generally, Edward Barron Estate Co. v. 
Woodruff Co., 163 Cal. 561, 126 P. 351 (1912) 
(attempting a list of similar relations).
Comment g:


See Dyke v. Zaiser, 80 Cal. App.2d 639, 182 
P.2d 344 (1947); Tucker v. Beazley, 57 A.2d 
191 (Mun.App.D.C.1948); St. Joseph Hospital 


v. Corbetta Constr. Co., 21 Ill.App.3d 925, 316 
N.E.2d 51 (1974); Dennis v. Thomson, 240 Ky. 
727, 43 S.W.2d 18 (1931); Kidney v. Stoddard, 
48 Mass. (7 Metc.) 252 (1843); Consolidated 
Foods Corp. v. Pearson, 287 Minn. 305, 178 
N.W.2d 223 (1970); Smith v. Pope, 103 N.H. 
555, 176 A.2d 321 (1961); Junius Const. Co. v. 
Cohen, 257 N.Y. 393, 178 N.E. 672 (1931); 
Noved Realty Corp. v. A.A.P. Co., 250 App.Div. 
1, 293 N.Y.S. 336 (1937); Berry v. Stevens, 168 
Okl. 124, 31 P.2d 950 (1934); Palmiter v. 
Hackett, 95 Or. 12, 185 P. 1105 (1919), 
modified, 95 Or. 12, 186 P. 581.


Otherwise if the statement does not purport to 
tell the whole truth.  Potts v. Chapin, 133 Mass. 
276 (1882).


Comment h:  This is supported by With v. 
O'Flanagan, [1936] 1 Ch. 575; Loewer v. 
Harris, 57 F. 368 (2 Cir. 1893); Fischer v. 
Kletz, 266 F.Supp. 180 (S.D.N.Y. 1967); 
Morykwas v. McKnight, 37 Mich.App. 304, 194 
N.W.2d 522 (1971); cf.  Equitable Life Ins. Co. 
of Iowa v. Halsey, Stuart & Co., 312 U.S. 410, 
61 S.Ct. 623, 85 L.Ed. 920 (1941); Fox v. Kane-
Miller Corp., 542 F.2d 915 (4 Cir. 1976); Hush 
v. Reaugh, 23 F.Supp. 646 (E.D.Ill.1938); Fruit 
Dispatch Co. v. Wolman, 124 Me. 355, 128 A. 
740 (1925); Bergeron v. Dupont, 116 N.H. 373, 
359 A.2d 627 (1976); Bursey v. Clement, 118 
N.H. 412, 387 A.2d 346 (1978); Holt v. King, 
54 W.Va. 441, 47 S.E. 362 (1903).
Comment i:  This is supported by Pilmore v. 
Hood, 5 Bing.N.C. 97, 132 Eng.Rep. 1042 
(1838).


See also the cases cited in the preceding 
paragraph.


Comment k:  Undisclosed fact known or patent: 
Schnader v. Brooks, 150 Md. 52, 132 A. 381 
(1926); Riley v. White, 231 S. W.2d 291 
(Mo.App.1950).


Cf.  Kapiloff v. Abington Plaza Corp., 59 A.2d 
516 (Mun.App.D. C.1948) (act of Congress); 
Gibson v. Mendenhall, 203 Okl. 558, 224 P.2d 
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Restat 2d of Torts, § 551


251 (1950) (generally known).


Plaintiff has equal opportunity to obtain 
information: Phillips v. Homestake Consol. 
Placer Mines Co., 51 Nev. 226, 273 P. 657 
(1929); Oates v. Taylor, 31 Wash.2d 898, 199 
P.2d 924 (1948).


No reason to believe plaintiff acting under 
misapprehension: Blair v. National Security Ins. 
Co., 126 F.2d 955 (3 Cir. 1942); Haddad v. 
Clark, 132 Conn. 229, 43 A.2d 221 (1945); 
Egan v. Hudson Nut Products, Inc., 142 Conn. 
344, 114 A.2d 213 (1955); Industrial Bank of 
Commerce v. Selling, 203 Misc. 154, 116 N.Y. 
S.2d 274 (1952); Cf.  Lindquist v. Dilkes, 127 
F.2d 21 (3 Cir. 1942).


Illustrations 6-8: See generally Laidlaw v. 
Organ, 15 U.S. (2 Wheat.) 178, 4 L.Ed. 214 
(1817); Pratt Land & Imp. Co. v. McClain, 135 
Ala. 452, 33 So. 185 (1902); Hays v. Meyers, 
139 Ky. 440, 107 S.W. 287 (1908); Neill v. 
Shamburg, 158 Pa. 263, 27 A. 992 (1893); 
Holly Hill Lumber Co. v. McCoy, 201 S.C. 427, 
23 S. E.2d 372 (1942); James v. Anderson, 149 
Va. 113, 140 S.E. 264 (1927); cf.  Guyer v. 
Cities Service Oil Co., 440 F.Supp. 630 (E.D. 
Wis.1977).


Comment l:  Illustration 9 is taken from Kaze v. 
Compton, 283 S.W.2d 204 (Ky.1955).


See also Herzog v. Capital Co., 27 Cal.2d 349, 
164 P.2d 8 (1945) (leaky house); Wilhite v. 
Mays, 140 Ga.App. 816, 232 S.E.2d 141 (1976) 
(defective septic system); Loghry v. Capel, 257 
Iowa 285, 132 N.W.2d 417 (1965) (filled 
ground); Griffith v. Byers Constr. Co., 212 Kan. 
65, 510 P.2d 198 (1973) (landfill in former 
saltwater reservoir); Weikel v. Sterns, 142 Ky. 
513, 134 S.W. 908 (1911) (concealed cesspool); 
Cutter v. Hamlen, 147 Mass. 471, 18 N.E. 397 
(1888) (premises infected with disease); 
Sullivan v. Ulrich, 326 Mich. 218, 40 N.W.2d 
126 (1949) (termites); Mincy v. Crisler, 132 
Miss. 223, 96 So. 162 (1923); Dargue v. 
Chaput, 166 Neb. 69, 88 N.W.2d 148 (1958) 


(drainage); Neveroski v. Blair, 141 N.J.Super. 
365, 358 A.2d 473 (1976) (termites); Brooks v. 
Ervin Const. Co., 253 N.C. 214, 116 S.E.2d 454 
(1960) (house built on filled ground); Crum v. 
McCoy, 41 Ohio Misc. 34, 322 N.E.2d 161 
(1974); Obde v. Schlemeyer, 56 Wash.2d 449, 
353 P.2d 672 (1960) (termites); Sorrell v. 
Young, 6 Wash.App. 220, 491 P.2d 1312 (1971) 
(landfill);


Illustration 10 is taken from Musgrave v. Lucas, 
193 Or. 401, 238 P.2d 780 (1951).


See also McNeill v. Allen, 35 Colo.App. 317, 
534 P.2d 813 (1975) (house could not possibly 
be built at expected price); Edward Malley Co. 
v. Button, 77 Conn. 571, 60 A. 125 (1905) 
(married woman obtaining credit when 
separated from her husband); Fuller v. De Paul 
University, 293 Ill.App. 261, 12 N.E.2d 213 
(1938) (married apostate priest employed at 
Catholic institution); Highland Motor Transfer 
Co. v. Heyburn Bldg. Co., 237 Ky. 337, 35 
S.W.2d 521 (1931) (swimming pool not 
disclosed to contractor); Neuman v. Corn 
Exchange Nat. Bank & Trust Co., 356 Pa. 442, 
51 A.2d 759 (1947), supplemented, 52 A.2d 177 
(tie-in agreement affecting value of shares 
sold); Chandler v. Butler, 284 S.W.2d 388 
(Tex.Civ.App. 1955) (numerous facts affecting 
market value of stock); cf.  Jewish Center v. 
Whale, 165 N.J.Super. 84, 397 A.2d 712 (1978) 
(rabbi with criminal record and disbarment).


Illustration 11 is taken from Dyke v. Zaiser, 80 
Cal.App.2d 639, 182 P.2d 344 (1947); cf.  
Boonstra v. Stevens-Norton, Inc., 64 Wash.2d 
621, 393 P.2d 287 (1964).


Illustration 12 is taken from Kallgren v. Steele, 
131 Cal.App.2d 43, 279 P.2d 1027 (1955).


See also Service Oil Co. v. White, 218 Kan. 87, 
542 P.2d 652 (1975).


See also, as to defects in the title of land sold: 
Corry v. Sylvia y Cia, 192 Ala. 550, 68 So. 891 
(1915); Hall v. Carter, 324 S.W. 2d 410 
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(Ky.1959); Dirks Trust & Title Co. v. Koch, 32 
S.D. 551, 143 N.W. 952 (1913); Newell Bros. v. 
Hanson, 97 Vt. 297, 123 A. 208 (1924); cf.  
Curran v. Heslop, 115 Cal.App.2d 476, 252 
P.2d 378 (1953) (violation of building code).


As to sale of chattels without disclosure of 
defects, see French v. Vining, 102 Mass. 132, 3 
Am. Rep. 440 (1869) (poisoned hay); Marsh v. 
Webber, 13 Minn. 109 (1868) (diseased sheep); 
Grigsby v. Stapleton, 94 Mo. 423, 7 S. W. 421 
(1888) (cattle infected with Texas fever); Puls 
v. Hornbeck, 24 Okl. 288, 103 P. 665 (1909) 
(diseased cattle); Morriss-Buick Co. v. Huss, 84 
S.W.2d 264 (Tex.Civ.App.1935) reversed, 113 
S.W.2d 891 (wrecked and repaired automobile); 
Downing v. Wimble, 97 Vt. 390, 123 A. 433 
(1924) (diseased cow).
Law Reviews:  Keeton, Fraud -- Concealment 
and Non-Disclosure, 15 Tex.L.Rev. 1 (1936); 
Berger & Hirsch, Pennsylvania Tort Liability 
for Concealment and Nondisclosure in Business 
Transactions, 21 Temple L.Q. 368 (1948); 
Goldfarb, Fraud and Nondisclosure in the 
Vendor-Purchaser Relation, 8 West.Res.L. Rev. 
(1956); Note, 22 B.U.L. Rev. 607 (1942).


Cross Reference


ALR Annotations:


Practices forbidden by state deceptive trade 
practice and consumer protection acts.  89 
A.L.R.3d 449.


Scope and exemptions of state deceptive trade 
practice and consumer protection acts.  89 
A.L.R.3d 399.


Right to private action under state consumer 
protection act.  62 A.L.R.3d 169.


Liability of vendor's real-estate broker or agent 
to purchaser for misrepresentations as to, or 
nondisclosure of, physical defects of property 
sold.  8 A.L.R.3d 550.


Liability of real-estate broker or agent to 
principal for concealing or failing to disclose 
offer.  7 A.L.R.3d 693.


Duty of real-estate broker to disclose identity of 
purchaser or lessee.  2 A.L.R.3d 1119.


Duty of real-estate broker to disclose that 
prospective purchaser is a relative.  26 A.L.R.2d 
1307.


Civil remedies of consumer for violations of 
Truth in Lending Act (15 U.S.C. §§ 1601-1644, 
1661-1665).  11 A.L.R.Fed. 815.
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SME Indus., Inc. v. Thompson,Ventulett,Stainback & Assocs., Inc.


Supreme Court of Utah


June 26, 2001, Filed 


No. 990869


Reporter
2001 UT 54 *; 28 P.3d 669 **; 2001 Utah LEXIS 90 ***; 424 Utah Adv. Rep. 8


SME Industries, Inc., a Utah corporation, Plaintiff 
and Appellant, v. Thompson, Ventulett, Stainback 
and Associates, Inc.; Robert Norman Veale; Gillies, 
Stransky, Brems & Smith; Jonathan Bradshaw; 
Reaveley Engineers & Associates, Inc., a 
corporation; Earl S. Eppich; and Does 1-40 
inclusive, Defendants and Appellees.


Subsequent History:  [***1]  Application for 
Rehearing Denied July 26, 2001. The Publication 
Status of this Document has been Changed by the 
Court from Unpublished to Published August 2, 
2001.  


Prior History: Third District, Salt Lake. The 
Honorable David S. Young.  


Disposition: Affirmed the trial court's conclusions 
that (1) the County-TVSA contract contained no 
express warranties as a matter of law; (2) the 
economic loss rule bars SME's direct and assigned 
negligence claims against the design team; and (3) 
the respective contracts at issue in this case do not 
evidence an intent on the part of the contracting 
parties to confer a separate and distinct benefit 
upon the County, Hughes-Hunt, or SME and that, 
therefore, SME's direct and assigned breach of 
third-party beneficiary claims against TVSA, 
GSBS, and Reaveley fail as a matter of law. 
However, we reversed the trial court's dismissal of 
SME's County-assigned breach of contract and 
breach of implied warranty claims against TVSA, 
and remanded these issues for a determination of 
whether the parties intended the anti-assignment 
provision contained in the County-TVSA contract 


to prohibit the assignment of a breach of contract 
cause of action after the contract had been fully 
performed. If the trial court determines that the 
County's assignment of its claims to SME 
was [***2]  valid, SME may proceed with its 
breach of contract and breach of implied warranty 
claims in a manner consistent with this opinion.  


LexisNexis® Headnotes


Civil Procedure > Appeals > Standards of 
Review > De Novo Review


Civil Procedure > Appeals > Summary 
Judgment Review > General Overview


Civil Procedure > Appeals > Summary 
Judgment Review > Standards of Review


Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of 
Law > General Overview


Civil Procedure > Appeals > Standards of 
Review > General Overview


HN1[ ]  Standards of Review, De Novo Review


The appellate court's standard of review when 
considering challenges to a summary judgment is 
well settled. Summary judgment is appropriate only 
when there is no genuine issue as to any material 
fact and the moving party is entitled to judgment as 
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a matter of law. Utah R. Civ. P. 56(c).


Civil Procedure > Judgments > Summary 
Judgment > General Overview


Civil Procedure > Appeals > Standards of 
Review > General Overview


HN2[ ]  Judgments, Summary Judgment


In determining whether the trial court correctly 
found that there was no genuine issue of material 
fact, the appellate court accepts the facts and 
inferences in the light most favorable to the 
nonmoving party.


Civil Procedure > Judgments > Summary 
Judgment > General Overview


Civil Procedure > Appeals > Standards of 
Review > General Overview


HN3[ ]  Judgments, Summary Judgment


In deciding whether the trial court correctly granted 
judgment as a matter of law, the appellate court 
gives no deference to the trial court's view of the 
law; the appellate court review's it for correctness.


Business & Corporate 
Compliance > ... > Contracts 
Law > Defenses > Novation


HN4[ ]  Standards of Performance, Novation


As a general rule, a contract provision prohibiting 
the assignment of the contract itself, or of rights 
and privileges under the contract, does not, unless a 
different intention is manifested, prohibit the 
assignment of a claim for damages on account of 
breach of the contract.


Business & Corporate 


Compliance > ... > Contracts 
Law > Defenses > Novation


Contracts Law > Breach > General Overview


HN5[ ]  Standards of Performance, Novation


The provision prohibiting the assignability of the 
contract itself does not affect the assignability of a 
cause of action which arises from the breach.


Business & Corporate 
Compliance > ... > Contracts 
Law > Defenses > Novation


HN6[ ]  Standards of Performance, Novation


Courts in other jurisdictions hold that where a 
contract expressly states that the right to sue for 
breach of contract is non-assignable, full force and 
effect must be given to such provision.


Business & Corporate 
Compliance > ... > Contracts 
Law > Defenses > Novation


Contracts Law > Contract 
Interpretation > General Overview


HN7[ ]  Standards of Performance, Novation


Assignments are construed according to well 
established rules of contract construction. The basic 
purpose in construing or interpreting an anti-
assignment clause is to determine the intentions of 
the parties, which are controlling.


Contracts Law > Contract 
Interpretation > Ambiguities & Contra 
Proferentem > General Overview


Contracts Law > Defenses > Ambiguities & 
Mistakes > General Overview


2001 UT 54, *54; 28 P.3d 669, **669; 2001 Utah LEXIS 90, ***2
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HN8[ ]  Contract Interpretation, Ambiguities 
& Contra Proferentem


A court may consider extrinsic evidence if the 
meaning of the contractual provision at issue is 
ambiguous or uncertain.


Contracts Law > Contract 
Interpretation > Ambiguities & Contra 
Proferentem > General Overview


Contracts Law > Defenses > Ambiguities & 
Mistakes > General Overview


HN9[ ]  Contract Interpretation, Ambiguities 
& Contra Proferentem


A contract provision is ambiguous if it is capable of 
more than one reasonable interpretation because of 
uncertain meanings of terms, missing terms, or 
other facial deficiencies.


Civil Procedure > Judgments > Summary 
Judgment > General Overview


Contracts Law > Contract 
Interpretation > Ambiguities & Contra 
Proferentem > General Overview


Evidence > Types of Evidence > Documentary 
Evidence > Parol Evidence


HN10[ ]  Judgments, Summary Judgment


When ambiguity exists, the intent of the parties 
becomes a question of fact. Therefore, in 
considering a motion for summary judgment, 
failure to resolve an ambiguity by determining the 
parties' intent from parol evidence is error.


Business & Corporate 
Compliance > ... > Contracts 
Law > Defenses > Novation


Contracts Law > Defenses > General Overview


HN11[ ]  Standards of Performance, Novation


The assignee is subject to any defense that is good 
against the assignor; the assignee cannot recover 
more than the assignor can recover; and the 
assignee never stands in a better position than the 
assignor.


Business & Corporate 
Compliance > ... > Contracts Law > Types of 
Contracts > Express Warranties


HN12[ ]  Types of Contracts, Express 
Warranties


An express warranty is an assurance by one party to 
a contract of the existence of a fact upon which the 
other party may rely. It is intended to relieve the 
promisee of any duty to ascertain the fact for 
himself, and it amounts to a promise to answer in 
damages for any injury proximately caused if the 
fact warranted proves untrue.


Business & Corporate 
Compliance > ... > Contracts Law > Types of 
Contracts > Express Warranties


HN13[ ]  Types of Contracts, Express 
Warranties


Unlike a cause of action in negligence, which is 
premised on fault, a cause of action for breach of 
express warranty sounds in strict liability. 
Therefore, a person may be liable for breach of 
warranty despite his exercise of all reasonable or 
even all possible care.


Business & Corporate 
Compliance > ... > Contracts 
Law > Breach > Breach of Warranty


Public Contracts Law > Contract 
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Provisions > General Overview


Business & Corporate 
Compliance > ... > Contracts Law > Types of 
Contracts > Express Warranties


Business & Corporate Compliance > ... > Sales 
of Goods > Remedies > General Overview


HN14[ ]  Breach, Breach of Warranty


In order to recover under a theory of breach of 
express warranty, plaintiff must prove, in addition 
to the existence of the warranty, that breach of the 
warranty is the direct and proximate cause of the 
damage.


Business & Corporate 
Compliance > ... > Contracts 
Law > Breach > Breach of Warranty


Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > General 
Overview


Business & Corporate 
Compliance > ... > Contracts Law > Types of 
Contracts > Express Warranties


Business & Corporate Compliance > ... > Real 
Property Law > Zoning > Building & Housing 
Codes


HN15[ ]  Breach, Breach of Warranty


A plaintiff's breach of express warranty claim will 
be dismissed for failure to offer evidence that the 
breach of the warranty is the proximate cause of 
damages.


Business & Corporate 
Compliance > ... > Contracts Law > Types of 
Contracts > Express Warranties


Contracts Law > ... > Sales of 


Goods > Warranties > General Overview


Public Contracts Law > Contract 
Provisions > General Overview


HN16[ ]  Types of Contracts, Express 
Warranties


The creation of an express warranty requires a 
direct and positive affirmation of fact made by the 
warrantor with regard to the quality or condition of 
the goods or services provided, i.e., an affirmation 
of fact guaranteeing or assuring a specific result.


Business & Corporate 
Compliance > ... > Contracts Law > Types of 
Contracts > Bailments


Contracts Law > Types of Contracts > Lease 
Agreements > General Overview


Real Property Law > Landlord & 
Tenant > Lease Agreements > Lease Provisions


Contracts Law > Contract Conditions & 
Provisions > Implied Warranties > General 
Overview


Business & Corporate 
Compliance > ... > Contract Conditions & 
Provisions > Implied Warranties > Fitness


Business & Corporate Compliance > ... > Types 
of Commercial Transactions > Sales of 
Goods > General Overview


Contracts Law > Personal 
Property > Personalty Leases > General 
Overview


Contracts Law > Personal 
Property > Personalty Leases > Warranties


Real Property Law > Purchase & 
Sale > Remedies > Duty to Disclose


HN17[ ]  Types of Contracts, Bailments
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Warranties are now recognized in circumstances 
other than the sale of goods, such as the warranty of 
fitness generally implied in the lease or bailment 
for hire of chattels, and the warranty of habitability 
implied in the sale of a new home.


Contracts Law > Contract Conditions & 
Provisions > Implied Warranties > General 
Overview


HN18[ ]  Contract Conditions & Provisions, 
Implied Warranties


A solid majority of jurisdictions refuse to hold that 
architects and design professionals impliedly 
warrant perfect plans or satisfactory results, but 
rather, limit the liability of architects to those 
situations in which the professional is negligent in 
the provision of his or her services.


Contracts Law > Contract Conditions & 
Provisions > Implied Warranties > General 
Overview


HN19[ ]  Contract Conditions & Provisions, 
Implied Warranties


The responsibility resting on an architect is 
essentially the same as that which rests upon the 
lawyer to his client, or upon the physician to his 
patient. The undertaking of an architect implies that 
he possesses skill and ability, including taste, 
sufficient to enable him to perform the required 
services at least ordinarily and reasonably well; and 
that he will exercise and apply, in the given case, 
his skill and ability, his judgment and taste, 
reasonably and without neglect. But the 
undertaking does not imply or warrant a 
satisfactory result. There is no implied promise that 
miscalculations may not occur.


Contracts Law > Contract Conditions & 
Provisions > Implied Warranties > General 


Overview


HN20[ ]  Contract Conditions & Provisions, 
Implied Warranties


The responsibility of an architect does not differ 
from that of a lawyer or physician. When he 
possesses the requisite skill and knowledge, and in 
the exercise thereof has used his best judgment, he 
has done all the law requires. The architect is not a 
warrantor of his plans and specifications.


Contracts Law > Contract Conditions & 
Provisions > Implied Warranties > General 
Overview


HN21[ ]  Contract Conditions & Provisions, 
Implied Warranties


Although architects do not impliedly warrant or 
guarantee a perfect plan or satisfactory result, many 
courts in other jurisdictions recognize that when 
architects or design professionals bind themselves 
by contract to do a work or to perform a service, 
they agree by implication to use reasonable care 
and skill in doing it.


Contracts Law > Contract Conditions & 
Provisions > Implied Warranties > General 
Overview


Torts > ... > Proof > Custom > Professional 
Customs


HN22[ ]  Contract Conditions & Provisions, 
Implied Warranties


Architects provide an implied warranty that they 
will exercise the standard of care required of their 
profession.


Contracts Law > Contract Conditions & 
Provisions > Implied Warranties > General 
Overview
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HN23[ ]  Contract Conditions & Provisions, 
Implied Warranties


One who undertakes to render professional services 
is under a duty to the person for whom the service 
is to be performed to exercise such care, skill, and 
diligence as men in that profession ordinarily 
exercise under like circumstances.


Contracts Law > Contract Conditions & 
Provisions > Implied Warranties > General 
Overview


HN24[ ]  Contract Conditions & Provisions, 
Implied Warranties


The professional is usually employed to exercise 
the customary or reasonable skills of his profession 
for a particular job. He "warrants" his work only to 
the extent that he will use the skill customarily 
demanded of his profession.


Contracts Law > Contract Conditions & 
Provisions > Implied Warranties > General 
Overview


Torts > ... > Proof > Custom > Professional 
Customs


Torts > ... > Proof > Custom > General 
Overview


HN25[ ]  Contract Conditions & Provisions, 
Implied Warranties


Breach of the implied warranty or duty to use 
reasonable or customary care in the provision of 
professional services gives rise to an action under 
contract for negligent services.


Contracts Law > Contract Conditions & 
Provisions > Implied Warranties > General 
Overview


Public Contracts Law > Types of 
Contracts > Professional Services Contracts


Torts > ... > Proof > Custom > Professional 
Customs


Torts > ... > Proof > Custom > General 
Overview


HN26[ ]  Contract Conditions & Provisions, 
Implied Warranties


The implied duty to use reasonable and customary 
care in the provision of professional services 
arising from contract is owed only to the person or 
entity for whom the professional services are to be 
rendered.


Business & Corporate 
Compliance > ... > Seller's Damages & 
Remedies > Limitation & 
Modification > General Overview


Business & Corporate 
Compliance > ... > Contracts 
Law > Defenses > Novation


Business & Corporate 
Compliance > ... > Buyer's Damages & 
Remedies > Limitation & 
Modification > General Overview


HN27[ ]  Seller's Damages & Remedies, 
Limitation & Modification


An assignee can acquire no right superior to those 
held by the assignor, and simply stands in the shoes 
of the assignor.


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


Torts > ... > Types of 
Damages > Compensatory Damages > General 
Overview
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HN28[ ]  Types of Losses, Economic Losses


The economic loss rule is a judicially created 
doctrine that marks the fundamental boundary 
between contract law, which protects expectancy 
interests created through agreement between the 
parties, and tort law, which protects individuals and 
their property from physical harm by imposing a 
duty of reasonable care.


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


Torts > ... > Types of 
Damages > Compensatory Damages > General 
Overview


Torts > ... > Types of Damages > Property 
Damages > General Overview


HN29[ ]  Types of Losses, Economic Losses


The economic loss rule holds that economic 
damages are not recoverable in negligence absent 
physical property damage or bodily injury.


Torts > ... > Types of Damages > Property 
Damages > Measurements


Torts > ... > Types of 
Damages > Compensatory Damages > General 
Overview


HN30[ ]  Property Damages, Measurements


"Economic loss" is defined as damages for 
inadequate value, costs of repair and replacement of 
the defective product, or consequential loss of 
profits, without any claim of personal injury or 
damage to other property; as well as "the 
diminution in the value of the product because it is 
inferior in quality and does not work for the general 
purposes for which it was manufactured and sold."


Real Property Law > Common Interest 
Communities > Condominiums > Condominiu
m Associations


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


Real Property Law > Common Interest 
Communities > Condominiums > Management


Torts > Negligence > Defenses > General 
Overview


Torts > ... > General Premises Liability > Types 
of Premises > General Overview


Torts > Procedural Matters > General Overview


HN31[ ]  Condominiums, Condominium 
Associations


The economic loss rule is applied to bar a tort claim 
against architects for negligent design and 
construction of improvements to real property.


Business & Corporate 
Compliance > ... > Contracts Law > Types of 
Contracts > Construction Contracts


Contracts 
Law > Remedies > Damages > Reliance 
Damages


Real Property Law > Construction 
Law > Contracts


HN32[ ]  Types of Contracts, Construction 
Contracts


Relief for defeated economic expectations under a 
design or construction contract is to come from the 
contract itself, not from third parties.


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


2001 UT 54, *54; 28 P.3d 669, **669; 2001 Utah LEXIS 90, ***2



https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43CM-0240-0039-41XV-00000-00&context=&link=LNHNREFclscc28

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43CM-0240-0039-41XV-00000-00&context=&link=LNHNREFclscc29

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43CM-0240-0039-41XV-00000-00&context=&link=LNHNREFclscc30

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43CM-0240-0039-41XV-00000-00&context=&link=LNHNREFclscc31

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43CM-0240-0039-41XV-00000-00&context=&link=LNHNREFclscc32





Page 8 of 25


Torts > ... > Types of 
Damages > Compensatory Damages > General 
Overview


Torts > Negligence > Defenses > General 
Overview


Torts > Products Liability > General Overview


HN33[ ]  Types of Losses, Economic Losses


The economic loss rule applies to negligence cases 
in general; its application is not restricted to 
products liability cases.


Contracts 
Law > Remedies > Damages > Reliance 
Damages


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


Torts > ... > Types of 
Damages > Compensatory Damages > General 
Overview


HN34[ ]  Measurement of Damages, Reliance 
Damages


The "economic loss rule" is meant to prevent 
disproportionate liability and allow parties to 
allocate risk by contract.


Business & Corporate Compliance > ... > Real 
Property Law > Construction Law > Design 
Professionals


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


Commercial Law (UCC) > Sales (Article 
2) > Form, Formation & 
Readjustment > General Overview


Torts > Malpractice & Professional 


Liability > General Overview


Torts > Malpractice & Professional 
Liability > Professional Services


Torts > Negligence > Defenses > General 
Overview


HN35[ ]  Construction Law, Design 
Professionals


Other jurisdictions specifically apply the economic 
loss doctrine to bar contractors' and subcontractors' 
malpractice claims against architects and design 
professionals.


Torts > ... > Types of 
Damages > Compensatory Damages > General 
Overview


Torts > Negligence


HN36[ ]  Types of Damages, Compensatory 
Damages


The general rule in this jurisdiction prohibiting the 
recovery of purely economic loss in negligence is 
applicable to a contractor's or subcontractor's 
negligence claim against a design professional.


Business & Corporate Compliance > ... > Real 
Property Law > Construction Law > Design 
Professionals


Torts > Negligence


Torts > ... > Fraud & 
Misrepresentation > Negligent 
Misrepresentation > General Overview


Torts > ... > Fraud & 
Misrepresentation > Negligent 
Misrepresentation > Remedies


Torts > ... > Types of 
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Damages > Compensatory Damages > General 
Overview


HN37[ ]  Construction Law, Design 
Professionals


In the context of construction litigation regarding 
the alleged negligence of design professionals, a 
tort for negligent misrepresentation alleging 
damages based purely on economic loss is not 
available.


Torts > ... > Types of 
Damages > Compensatory Damages > General 
Overview


Torts > Negligence


HN38[ ]  Types of Damages, Compensatory 
Damages


When parties contract to protect against potential 
economic liability contract principles override the 
tort principles, and purely economic damages are 
not recoverable.


Torts > ... > Types of 
Damages > Compensatory Damages > General 
Overview


Torts > Negligence


HN39[ ]  Types of Damages, Compensatory 
Damages


When the plaintiff contracts to protect against 
economic liability caused by the negligence of the 
defendant, there is no claim under tort negligence 
for purely economic loss.


Contracts Law > ... > Beneficiaries > Types of 
Third Party Beneficiaries > General Overview


HN40[ ]  Beneficiaries, Types of Third Party 


Beneficiaries


Third-party beneficiaries are persons who are 
recognized as having enforceable rights created in 
them by a contract to which they are not parties and 
for which they give no consideration.


Contracts Law > Third 
Parties > Beneficiaries > Claims & 
Enforcement


HN41[ ]  Beneficiaries, Claims & Enforcement


For a third party to have enforceable rights under a 
contract, the intention of the contracting parties to 
confer a separate and distinct benefit upon the third 
party must be clear. Accordingly, a party only 
incidentally benefitted has no right to recover under 
the contract.


Contracts Law > ... > Beneficiaries > Types of 
Third Party Beneficiaries > General Overview


HN42[ ]  Beneficiaries, Types of Third Party 
Beneficiaries


It is not enough that the parties to the contract 
know, expect or even intend that others will benefit 
from the contract. The contract must be undertaken 
for the plaintiff's direct benefit and the contract 
itself must affirmatively make this intention clear in 
order for the plaintiff to be a third-party 
beneficiary.


Business & Corporate 
Compliance > ... > Contracts Law > Types of 
Contracts > Construction Contracts


Contracts Law > ... > Beneficiaries > Types of 
Third Party Beneficiaries > General Overview


Real Property Law > Common Interest 
Communities > Condominiums > General 
Overview
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HN43[ ]  Types of Contracts, Construction 
Contracts


With respect to construction contracts it is not 
enough that the parties to the contract know, expect 
or even intend that others will benefit. The contract 
must be undertaken for the plaintiff's direct benefit 
and the contract itself must affirmatively make this 
intention clear in order to make the plaintiff a third-
party beneficiary.


Contracts Law > ... > Beneficiaries > Types of 
Third Party Beneficiaries > General Overview


HN44[ ]  Beneficiaries, Types of Third Party 
Beneficiaries


An owner-architect contract does not create 
enforceable third-party beneficiary rights in the 
contractor.


Counsel: Harold C. Verhaaren, D. Scott Crook, 
Salt Lake City, for plaintiff.


John N. Braithwaite, Salt Lake City, for TVSA 
defendants.


Craig R. Mariger, Edward R. Munson, Salt Lake 
City, for GSBS defendants.


Craig C. Coburn, Bastiaan K. Coebergh, Salt Lake 
City, for Reaveley defendants.  


Judges: RUSSON, Associate Chief Justice. Justice 
Durham, Justice Durrant, Justice Wilkins, and 
Judge Taylor concur in Associate Chief Justice 
Russon's opinion. Having disqualified himself, 
Chief Justice Howe does not participate herein; 
District Judge James R. Taylor sat.  


Opinion by: RUSSON 


Opinion


 [**672]  RUSSON, Associate Chief Justice:


 [*P1]  Plaintiff SME Industries, Inc., brought this 


action against numerous defendants, seeking delay 
damages and other economic losses it allegedly 
incurred while working on a construction project. 
The trial court granted defendants' motions for 
summary judgment, and SME appeals.


BACKGROUND


 [*P2]  On May 20, 1992, Salt Lake County (the 
"County") entered into a contract for architectural 
and consulting services with Thompson,  [***3]  
Ventulett, Stainback and Associates, Inc., and 
Robert Norman Veale 1 [***4]  (collectively, 
"TVSA"). Pursuant to TVSA's contract with the 
County (the "County-TVSA contract"), TVSA 
agreed to provide, inter alia, "designs, drawings, 
and specifications" for a construction project to 
renovate and expand the Salt Palace Convention 
Center in Salt Lake City, Utah (the "project"). The 
County-TVSA contract also provided that TVSA 
would be assisted by other design professionals 
approved by the County (the "design team") in 
performing its responsibilities under the contract. 
Accordingly, TVSA contracted with Gillies, 
Stransky, Brems & Smith and Jonathan Bradshaw 2 
(collectively, "GSBS") to provide local 
architectural services for the project (the "TVSA-
GSBS contract"), 3 and Reaveley Engineers & 
Associates, Inc., and Earl S. Eppich 4 (collectively, 
"Reaveley") to provide structural engineering 
services for the project (the "TVSA-Reaveley 
contract"). Neither GSBS nor Reaveley contracted 
directly with the County. 


 [*P3]  In early 1994, the County advertised the 
construction of the project for bids. Hughes-Hunt, a 


1  Robert Norman Veale was an architect employed by Thompson, 
Ventulett, Stainback and Associates.


2  Jonathan Bradshaw was an architect employed by Gillies, 
Stransky, Brems & Smith.


3  Due to its objections over certain terms of the TVSA-GSBS 
contract, GSBS never signed the contract.


4  Earl S. Eppich was a professional engineer employed by Reaveley 
Engineers & Associates.
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joint venture, submitted a bid to the County to 
become the general contractor and, in furtherance 
of that purpose, received a bid from SME 
Industries, Inc. ("SME"), to furnish, fabricate, and 
erect the structural steel for the project. Hughes-
Hunt was awarded the contract and subsequently 
entered into a subcontract agreement with SME. 
Neither SME nor Hughes-Hunt contracted directly 
with any member of the design team.


 [*P4]  Shortly after beginning work on the project, 
SME encountered problems with the structural steel 
portions of the plans and specifications prepared by 
the design team. These problems continued over the 
course of SME's work on the project and 
necessitated the preparation and submittal [***5]  
of more than 450 requests for information ("RFIs"). 
Moreover, the problems with the structural steel 
portion of the project also necessitated the 
submittal of numerous requests for change orders 
for clarifications of the plans and specifications.


 [*P5]  Accordingly, after the project was 
completed, SME submitted to Hughes-Hunt a 
request for recovery of extraordinary costs in the 
amount of $ 2,193,000. SME claimed it was 
entitled to recover the extraordinary costs because 
the design team's responses to its RFIs and change 
orders were consistently  [**673]  late, were 
internally inconsistent, conflicted with the plans 
and specifications, and often failed to address the 
issues raised by SME. As a result, SME alleged that 
its fabrication and erection of structural steel for the 
project were substantially disrupted and its 
schedules for fabrication and erection of steel on 
other unrelated projects were also adversely 
affected.


 [*P6]  After receiving SME's claim, Hughes-Hunt 
forwarded it to the County. At the County's request, 
the design team reviewed the claim and submitted a 
written statement recommending that the County 
reject it, which the County did. Nevertheless, the 
County reached [***6]  a settlement with Hughes-
Hunt. The settlement included payment to Hughes-
Hunt of $ 150,000 and the assignment of all rights, 


causes of action, and claims the County had against 
the design team related to the structural steel 
portion of the project. Thereafter, Hughes-Hunt 
reached a settlement with SME, paying SME the $ 
150,000 and assigning SME all of its direct and 
assigned rights, causes of action, and claims against 
the design team.


 [*P7]  On April 24, 1998, SME filed a complaint 
in the district court against TVSA, GSBS, and 
Reaveley, seeking delay damages and other 
economic losses it allegedly sustained as a result of 
its work on the project. 5 SME's lawsuit asserted its 
direct claims against TVSA, GSBS, and Reaveley, 
as well as the assigned claims that the County 
and/or Hughes-Hunt had against defendants. 
Specifically, SME sought recovery under a total of 
five legal theories: (1) breach of the County-TVSA 
contract; (2) breach of express and implied 
warranties allegedly contained in the County-
TVSA contract; (3) negligent interference with 
advantageous economic interests against TVSA; (4) 
professional negligence against TVSA, GSBS, and 
Reaveley; and (5) breach of third-party [***7]  
beneficiary claims arising out of the County-TVSA, 
TVSA-GSBS, and TVSA-Reaveley contracts. 


 [*P8]  None of defendants answered SME's 
complaint. Instead, TVSA, GSBS, and Reaveley 
each filed separate motions to dismiss, which the 
trial court treated as motions for summary 
judgment. At the conclusion of oral argument held 
April 9, 1999, the trial court granted each of 
defendants' motions, dismissing SME's claims 
against all defendants as a matter of law. An order 
to that effect was entered on September 21, 1999. 
In its order, the trial court concluded that (1) SME's 
County-assigned breach of contract claims against 
TVSA failed because the County-TVSA contract 
prohibited the assignment of the County's "interest 
in [the] Agreement" and, as a matter of law, such 
language prohibited not only the assignment of the 
performance of the contract, but also the 


5  SME filed an amended complaint on September 3, 1998, asserting 
the same claims.
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assignment of a cause of action arising out of a 
breach of the contract; (2)  [***8]  TVSA made no 
express warranties regarding its plans and 
specifications for the project; (3) the implied 
warranty claim against TVSA failed because design 
professionals cannot be liable under a theory of 
implied warranty as a matter of law; (4) the 
economic loss rule barred SME's direct and 
assigned negligence claims against all members of 
the design team; and (5) the respective contracts did 
not evidence an intent on the part of the contracting 
parties to confer a separate and distinct benefit 
upon SME, the County, or Hughes-Hunt and that, 
therefore, SME's direct and assigned third-party 
beneficiary claims failed as a matter of law. SME 
appeals each of the trial court's determinations.


STANDARD OF REVIEW


 [*P9]  HN1[ ] Our standard of review when 
considering challenges to a summary judgment is 
well settled. Summary judgment is appropriate only 
when there is no genuine issue as to any material 
fact and the moving party is entitled to judgment as 
a matter of law. Utah R. Civ. P. 56(c); Franco v. 
Church of Jesus Christ of Latter-day Saints, 2001 
UT 25, P32, 21 P.3d 198. HN2[ ] In determining 
whether the trial court correctly found that there 
was no genuine issue of material [***9]  fact, "we 
accept the facts and inferences in the light most 
favorable to the [nonmoving] party." Winegar v. 
Froerer Corp., 813 P.2d 104, 107 (Utah 1991). 
HN3[ ] In deciding whether the trial court 
correctly granted judgment as  [**674]  a matter of 
law, "we give no deference to the trial court's view 
of the law; we review it for correctness." Ron Case 
Roofing & Asphalt Paving, Inc. v. Blomquist, 773 
P.2d 1382, 1385 (Utah 1989).


ANALYSIS


I. SME'S BREACH OF CONTRACT CLAIM 
AGAINST TVSA


 [*P10]  SME's first claim for relief is based upon 


an alleged breach of the County-TVSA contract. 
SME was not a party to the County-TVSA contract 
and therefore is pursuing its breach of contract 
claim under a purported assignment by the County 
of its rights, causes of action, and claims against 
TVSA to Hughes-Hunt, and Hughes-Hunt's 
subsequent assignment of such interests to SME. In 
dismissing the claim, the trial court ruled that 
SME's breach of contract cause of action failed 
because an anti-assignment clause contained in the 
County-TVSA contract prohibited the assignment 
by the County to Hughes-Hunt, and subsequently to 
SME, of a breach of contract cause of action 
against [***10]  TVSA.


 [*P11]  HN4[ ] As a general rule, a contract 
provision prohibiting the assignment of the contract 
itself, or of rights and privileges under the contract, 
does not, unless a different intention is manifested, 
prohibit the assignment of a claim for damages on 
account of breach of the contract. See, e.g., U.S. 
Indus., Inc. v. Touche Ross & Co., 854 F.2d 1223, 
1234 (10th Cir. 1988); Rosecrans v. William S. 
Lozier, Inc., 142 F.2d 118, 124 (8th Cir. 1944); 
Paley v. Cocoa Masonry, Inc., 433 So. 2d 70, 70-71 
(Fla. Dist. Ct. App. 1983); Grady v. Commers 
Interiors, Inc., 268 N.W.2d 823, 825 (S.D. 1978); 
Ford v. Robertson, 739 S.W.2d 3, 5 (Tenn. Ct. App. 
1987); Restatement (Second) of Contracts § 322 
(1981); 6 Am. Jur. 2d Assignments §§ 22, 59 
(1999). This rule was adopted by the Utah Supreme 
Court in Fuller v. Favorite Theaters Co., 119 Utah 
570, 230 P.2d 335 (1951) (per curiam). In Fuller, 
the defendant argued that the plaintiff was 
prohibited from asserting an assigned breach of 
contract claim against the defendant because the 
contract expressly prohibited the assignment 
of [***11]  the contract without the written consent 
of the defendant.  119 Utah at 571, 230 P.2d at 
336. In rejecting the defendant's argument, this 
court held that "HN5[ ] the provision prohibiting 
the assignability of the contract itself does not 
affect the assignability of a cause of action which 
has arisen from the breach." 119 Utah at 572, 230 
P.2d at 336; see also Tanasse v. Snow, 929 P.2d 
351, 354 n.9 (Utah Ct. App. 1996), rev'd in part on 
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other grounds by Snow, Nuffer, Engstrom & Drake 
v. Tanasse, 1999 UT 49, P12, 980 P.2d 208. The 
rationale underlying the general rule is 


that parties have the right to select and insist 
upon the personalities with which they will 
sustain . . . personal relationships. However, 
such reasoning is valid only so long as such a 
contract is executory. After it has been 
performed and the only thing remaining is 
payment for the services rendered, the contract 
is no longer one for personal services and the 
reason for non-assignability no longer exists.


 Prudential Fed. Sav. & Loan Ass'n v. Hartford 
Accident & Indem. Co., 7 Utah 2d 366, 374, 325 
P.2d 899, 904 (1958).


 [*P12]   [***12]  However, while acknowledging 
the general rule enunciated above, HN6[ ] courts 
in other jurisdictions have held that where a 
contract expressly states that the right to sue for 
breach of contract is non-assignable, full force and 
effect must be given to such provision. See, e.g., 
Allhusen v. Caristo Constr. Corp., 303 N.Y. 446, 
103 N.E.2d 891, 892-93 (N.Y. 1952); Cloughly v. 
NBC Bank-Seguin, N.A., 773 S.W.2d 652, 655 (Tex. 
App. 1989). In view of these cases, TVSA argues 
that the language of the anti-assignment provision 
at issue in this case, despite the fact that it does not 
expressly say so, indicates an intent to prevent not 
merely the assignment of the performance of the 
contract, but also the assignment of a cause of 
action for breach of the contract. TVSA notes that 
unlike the anti-assignment provision in Fuller, 
which merely prohibited the assignment of the 
"contract itself," the anti-assignment provision in 
the County-TVSA contract states that neither party 
shall assign "its interest in this  [**675]  
Agreement." (Emphasis added.) 6 This language, 


6  Specifically, the anti-assignment clause contained in the County-
TVSA contract provides:


The COUNTY and the CONSULTANT [TVSA] each binds 
himself, his successors, executors, administrators, and assigns 
to the other party of this Agreement and to the successors, 
executors, administrators and assigns of such other party in 


TVSA argues, plainly prohibits the County from 
assigning any interest in the County-TVSA 
contract,  [***13]  which means all interests, 
including a cause of action for breach of contract. 
According to TVSA, the term "interest" is the most 
general term that can be employed to denote a right, 
claim, or legal share in something, and therefore 
construing it to apply only to the performance of 
the contract would essentially render it ineffective. 


 [*P13]  In contrast, SME argues that the language 
prohibiting the assignment of any "interest" in the 
County-TVSA [***14]  contract must be construed, 
in accordance with the general rule enunciated in 
Fuller, to mean any interest in the performance of 
the executory contract and should not, after 
performance is completed, prohibit the assignment 
of a cause of action for breach of the contract. In 
support of its position, SME cites cases from other 
jurisdictions which have concluded that the term 
"interest" in a contractual anti-assignment clause 
does not manifest an intent to prohibit the 
assignment of the right to sue for breach of contract 
damages after the contract has been fully 
performed. See Lomas Mortgage U.S.A., Inc. v. 
W.E. O'Neil Constr. Co., 812 F. Supp. 841, 844 
(N.D. Ill. 1993); Ford, 739 S.W.2d at 5; 
Berschauer/Phillips Constr. Co. v. Seattle Sch. 
Dist. No. 1, 124 Wn.2d 816, 881 P.2d 986, 994-95 
(Wash. 1994) (en banc). In view of these cases, 
SME argues that the anti-assignment provision 
contained in the County-TVSA contract was 
drafted with insufficient clarity to prohibit the 
assignment of a breach of contract cause of action.


 [*P14]  The parties' arguments highlight the 
ambiguities that should have prevented the trial 
court [***15]  from granting summary judgment 
against SME on its breach of contract claim. 
Indeed, HN7[ ] assignments are construed 
according to well established rules of contract 


respect to all of the covenants of the Agreement. Neither the 
CONSULTANT [TVSA] nor the COUNTY shall assign, sublet 
or transfer its interest in this Agreement without the written 
consent of the other.


(Emphasis added.)


2001 UT 54, *54; 28 P.3d 669, **674; 2001 Utah LEXIS 90, ***11
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construction.  Winegar v. Froerer Corp., 813 P.2d 
104, 108 (Utah 1991); 6 Am. Jur. 2d Assignments § 
145 (1999). The basic purpose in construing or 
interpreting a contract--here an anti-assignment 
clause--is to determine the intentions of the parties, 
which are controlling.  Winegar, 813 P.2d at 108; 
John Call Eng'g, Inc. v. Manti City Corp., 743 P.2d 
1205, 1207 (Utah 1987). Accordingly, we have 
held that HN8[ ] a court may consider extrinsic 
evidence if the meaning of the contractual 
provision at issue is ambiguous or uncertain. See 
Winegar, 813 P.2d at 108. "HN9[ ] A contract 
provision is ambiguous if it is capable of more than 
one reasonable interpretation because of 'uncertain 
meanings of terms, missing terms, or other facial 
deficiencies.'" Id. (quoting Faulkner v. Farnsworth, 
665 P.2d 1292, 1293 (Utah 1983)). HN10[ ] 
When ambiguity exists, the intent of the parties 
becomes a question of fact.  Plateau Mining Co. v. 
Utah Div. of State Lands & Forestry, 802 P.2d 720, 
725 (Utah 1990). [***16]  Therefore, in 
considering a motion for summary judgment, 
"failure to resolve an ambiguity by determining the 
parties' intent from parol evidence is error." Id.


 [*P15]  Here, the parties have presented contrary, 
tenable interpretations of the language contained in 
the anti-assignment provision. See id. (stating that 
to demonstrate ambiguity, "the contrary positions 
of the parties must each be tenable"); Grow v. 
Marwick Dev., Inc., 621 P.2d 1249, 1252 (Utah 
1980) (same). Accordingly, it is unclear from the 
language of the provision whether the parties 
intended to prohibit only the assignment of rights 
and privileges under the County-TVSA contract, or 
whether the parties also intended to prohibit the 
assignment of a cause of action seeking money 
damages for breach of contract after the contract 
had been fully performed. Because the intent of the 
parties is unclear, extrinsic evidence is necessary to 
determine the meaning of the anti-assignment 
provision, and the trial court  [**676]  erred in 
granting judgment as a matter of law on this issue.


 [*P16]  Therefore, we reverse the trial court's 
dismissal of SME's breach of contract claim against 


TVSA and remand this [***17]  issue to the trial 
court for a determination of whether the parties 
intended the anti-assignment clause contained in 
the County-TVSA contract to prohibit only the 
assignment of the performance of the contract, or 
whether it also prohibited the assignment of a cause 
of action seeking money damages for breach of the 
contract after the contract had been fully 
performed. In the event the trial court determines 
that the anti-assignment provision was intended to 
prohibit only the assignment of the performance of 
the contract, and that SME may proceed with its 
assigned breach of contract claim, SME's damages, 
if any, are limited to those damages suffered by the 
County as a result of TVSA's alleged breach of the 
County-TVSA contract inasmuch as SME may 
recover only what the County could recover from 
TVSA per the assignment. Indeed, as is well stated 
in American Jurisprudence: HN11[ ] "The 
assignee is subject to any defenses that would have 
been good against the [assignor]; the assignee 
cannot recover more than the assignor could 
recover; and the assignee never stands in a better 
position than the assignor." 6 Am. Jur. 2d supra P 
14, at § 144 (emphasis added).


II. SME'S EXPRESS WARRANTY [***18]  
CLAIM AGAINST TVSA


 [*P17]  SME's second claim for relief alleges 
breach of express warranties purportedly contained 
in the County-TVSA contract. As explained above, 
SME was not a party to the County-TVSA contract 
and therefore is pursuing its breach of express 
warranty claim, like its breach of contract claim, 
under an assignment by the County of its rights, 
causes of action, and claims against TVSA to 
Hughes-Hunt, and Hughes-Hunt's subsequent 
assignment of such interests to SME. Accordingly, 
if, on remand, the purported assignment is 
determined to be invalid due to the anti-assignment 
provision contained in the County-TVSA contract, 
SME's breach of express warranty claim, like its 
breach of contract claim, fails as a matter of law. 
Nevertheless, even assuming the validity of the 
assignment, the trial court held, and TVSA argues 
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on appeal, that the County-TVSA contract 
contained no express warranties as a matter of law.


 [*P18]  Express warranties presuppose that the 
parties have entered into some kind of contractual 
agreement, and arise out of promises by the 
warrantor guaranteeing or assuring a specific result. 
Specifically, an express warranty has been defined 
by this court [***19]  as follows:


HN12[ ] A warranty is an assurance by one 
party to a contract of the existence of a fact 
upon which the other party may rely. It is 
intended to relieve the promisee of any duty to 
ascertain the fact for himself, and it amounts to 
a promise to answer in damages for any injury 
proximately caused if the fact warranted proves 
untrue.


 Groen v. Tri-O-Inc., 667 P.2d 598, 604 (Utah 
1983); see also 17A Am. Jur. 2d Contracts § 410 
(1991). Accordingly, HN13[ ] unlike a cause of 
action in negligence, which is premised on fault, a 
cause of action for breach of express warranty 
sounds in strict liability. See Groen, 667 P.2d at 
604. Therefore, a "person may be liable for breach 
of warranty despite his exercise of all reasonable or 
even all possible care." Id.; Moore v. James, 5 Utah 
2d 91, 94- 95, 297 P.2d 221, 222-23 (1956); see 
also Chandler v. Bunick, 279 Ore. 353, 569 P.2d 
1037, 1039 (Or. 1977).


 [*P19]  In the instant case, SME argues, relying on 
various provisions of the County-TVSA contract, 
that TVSA expressly "assured," "warranted," and 
"guaranteed" that (1) it would perform its services 
"in [***20]  full compliance with the latest 
applicable codes"; (2) it would prepare construction 
documents "setting forth in detail the work to be 
accomplished"; (3) it would take responsibility for 
"any necessary changes to . . . designs, drawings 
and specifications"; (4) it would be "responsible for 
all of its professional negligent acts"; and (5) its 
services would be performed "accurately and 
timely in accordance with industry standards." 


SME argues that TVSA breached these purported 
express warranties by preparing defective and 
incomplete plans and specifications and by 
unreasonably delaying work on the project.


 [*P20]   [**677]  As an initial matter, HN14[ ] in 
order to recover under a theory of breach of express 
warranty, plaintiff must prove, in addition to the 
existence of the warranty, that breach of the 
warranty is the "direct and proximate cause of the 
damage." Mitchell v. Pearson Enters., 697 P.2d 
240, 247 (Utah 1985); see also Interwest Constr. v. 
Palmer, 923 P.2d 1350, 1357 (Utah 1996). 
However, in regard to the first provision of the 
County-TVSA contract cited above--the provision 
stating that TVSA would perform its services "in 
full compliance with the latest [***21]  applicable 
codes"--SME has made no allegations nor 
presented any evidence in its amended complaint, 
in its arguments to the trial court, or in its 
arguments on appeal that TVSA did not perform its 
services in full compliance with the latest 
applicable codes, or that, assuming TVSA did fail 
to comply with applicable codes, the 
noncompliance was the proximate cause of its 
damages. Indeed, SME merely argues that it 
encountered "problems" with the structural steel 
portions of the plans and specifications provided by 
TVSA due to defects and inaccuracies in the plans; 
that these problems required the preparation and 
submittal of numerous RFIs and requests for 
change orders, which caused considerable delay; 
and that, consequently, SME was damaged. 
However, a multitude of "problems" with a design 
professional's plans and specification may occur 
that have little or nothing to do with violations of 
applicable building codes. Therefore, while we do 
not decide the issue of whether the above 
contractual provision creates an express warranty, 
summary judgment was nevertheless properly 
granted with regard to this provision. See Mitchell, 
697 P.2d at 247 (dismissing HN15[ ] plaintiff's 
breach [***22]  of express warranty claim for 
failure to offer evidence that breach of the warranty 
was the proximate cause of damages); Interwest 
Constr. v. Palmer, 886 P.2d 92, 98-100 (Utah Ct. 
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App. 1994) (same).


 [*P21]  In regard to the remaining provisions of 
the County- TVSA contract cited by SME as the 
basis of its express warranty claim, we note that 
although SME uses the words "assured," 
"warranted," and "guaranteed" to describe the 
relevant provision of the County-TVSA contract, 
the words do not appear anywhere in the referenced 
contractual provisions themselves. Moreover, 
although SME correctly notes that HN16[ ] the 
creation of an express warranty does not 
necessarily require the use of any particular words, 
it does require a "direct and positive affirmation of 
fact" made by the warrantor with regard to the 
quality or condition of the goods or services 
provided, i.e., an affirmation of fact guaranteeing or 
assuring a specific result. See Groen, 667 P.2d at 
606. However, even when viewed in the light most 
favorable to SME, the remaining provisions of the 
County-TVSA contract cited by SME do not 
contain "direct and positive affirmations of fact" 
guaranteeing,  [***23]  assuring, or warranting that 
the services TVSA provided under the County-
TVSA contract would be complete, free from 
defects, or suited for their intended use. Indeed, the 
contractual provisions cited by SME merely state 
that TVSA would prepare plans and specifications, 
make necessary changes to the plans and 
specifications, take responsibility for its 
professional negligent acts, and perform the above 
services in accordance with industry standards. 
Nowhere in the above provisions, or in the 
remaining sections of the County-TVSA contract, 
does TVSA guarantee, assure, or warrant a specific 
result. Accordingly, the above provisions can be 
viewed only as setting forth TVSA's obligations to 
provide specific services, not, as SME urges us to 
view them, as setting forth express warranties 
guaranteeing that the services provided would be 
free from defects or inaccuracies. To hold 
otherwise would essentially turn every basic 
contractual promise, duty, or obligation in the 
County-TVSA contract into a warranty under 
which TVSA would be strictly liable, despite the 
"exercise of all reasonable or even all possible 


care." Groen, 667 P.2d at 604.


 [*P22]  In view of the [***24]  above, we 
conclude that SME has presented insufficient 
evidence of the existence of an express warranty in 
the County-TVSA contract. Therefore, the trial 
court correctly granted summary judgment in favor 
of TVSA on SME's breach of express warranty 
claim.


 [**678]  III. SME'S IMPLIED WARRANTY 
CLAIM AGAINST TVSA


 [*P23]  SME's second claim for relief, in addition 
to asserting a claim for breach of express warranty, 
also asserts a claim for breach of implied warranty 
against TVSA. Like its express warranty claim, 
SME alleges that TVSA impliedly warranted that 
the plans and specifications provided under its 
contract with the County were "correct, accurate, 
properly coordinated, in conformance with all 
applicable codes, regulations and laws and suitable 
for their intended use." Moreover, SME further 
alleged that TVSA impliedly warranted that it 
would not "unreasonably hinder, delay, obstruct or 
interfere with the performance of the work . . . on 
the Project." The trial court dismissed SME's 
implied warranty claim, holding that architects 
cannot be liable under a theory of implied warranty 
as a matter of law.


 [*P24]  As a matter of history, "warranties 
developed in the context of the [***25]  
commercial sale of goods." 7 Groen v. Tri-O-Inc., 
667 P.2d 598, 604 (Utah 1983) (citing Utah Code 
Ann. §§ 70A-2-312 to -318 (1981); Aced v. Hobbs-
Sesack Plumbing Co., 55 Cal. 2d 573, 360 P.2d 
897, 902, 12 Cal. Rptr. 257 (Cal. 1961); Gagne v. 
Bertran, 43 Cal. 2d 481, 275 P.2d 15, 19 (Cal. 
1954)); see also Utah Code Ann. §§ 70A-2-312 to -
318 (1997). The contract at issue here, as SME 


7  However, HN17[ ] warranties have now been recognized in 
circumstances other than the sale of goods, such as the warranty of 
fitness generally implied in the lease or bailment for hire of chattels, 
and the warranty of habitability implied in the sale of a new home. 
See Groen v. Tri-O-Inc., 667 P.2d 598, 604 (Utah 1983).
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acknowledges, does not involve the sale of goods, 
and SME does not rely on the implied warranties 
set out in the Uniform Commercial Code. Rather, 
SME urges us to extend our law of implied 
warranty and hold that an architect or design 
professional impliedly warrants a perfect plan or 
satisfactory result. 


 [*P25]  [***26]   Despite SME's argument, HN18[
] a solid majority of jurisdictions have refused to 


hold that architects and design professionals 
impliedly warrant perfect plans or satisfactory 
results, but rather, limit the liability of architects to 
those situations in which the professional is 
negligent in the provision of his or her services. 
Indeed, the rule was stated as early as 1896 by the 
Supreme Court of Maine:


HN19[ ] The responsibility resting on an 
architect is essentially the same as that which 
rests upon the lawyer to his client, or upon the 
physician to his patient . . . . The undertaking of 
an architect implies that he possesses skill and 
ability, including taste, sufficient to enable him 
to perform the required services at least 
ordinarily and reasonably well; and that he will 
exercise and apply, in the given case, his skill 
and ability, his judgment and taste, reasonably 
and without neglect. But the undertaking does 
not imply or warrant a satisfactory result. . . . 
There is no implied promise that 
miscalculations may not occur.


 Coombs v. Beede, 89 Me. 187, 36 A. 104, 104-05 
(Me. 1896) (emphasis added); see also, e.g., 
Gravely v. Providence Partnership, 549 F.2d 958, 
960 (4th Cir. 1977); [***27]  R.J. Longo Constr. 
Co. v. Transit Am., Inc., 921 F. Supp. 1295, 1310 
(D.N.J. 1996) (and cases cited therein); Johnson-
Voiland-Archuleta, Inc. v. Roark Assocs., 40 Colo. 
App. 269, 572 P.2d 1220, 1221 (Colo. Ct. App. 
1977); Audlane Lumber & Builders Supply, Inc. v. 
D.E. Britt Assocs., Inc., 168 So. 2d 333, 335 (Fla. 
Dist. Ct. App. 1964), cert. denied, 173 So. 2d 146 
(Fla. 1965); Klein v. Catalano, 386 Mass. 701, 437 
N.E.2d 514, 525 (Mass. 1982); Borman's, Inc. v. 


Lake State Dev. Co., 60 Mich. App. 175, 230 
N.W.2d 363, 368 (Mich. Ct. App. 1975); City of 
Mounds View v. Walijarvi, 263 N.W.2d 420, 424 
(Minn. 1978); Queensbury Union Free Sch. Dist. v. 
Jim Walter Corp., 91 Misc. 2d 804, 398 N.Y.S.2d 
832, 835 (N.Y. Sup. Ct. 1977); State ex rel. Risk 
Mgmt. Div. v. Gathman-Matotan Architects & 
Planners, Inc., 98 N.M. 790, 653 P.2d 166, 170 
(N.M. Ct. App.), cert. quashed, 99 N.M. 47, 653 
P.2d 878 (N.M. 1982); Ryan v. Morgan Spear 
Assocs., Inc., 546 S.W.2d 678, 681 (Tex. App. 
1977); Kemper Architects, P.C. v. McFall, Konkel 
& Kimball Consulting Eng'rs, Inc., 843 P.2d 1178, 
1186 (Wyo. 1992). [***28]  


 [*P26]  The majority rule articulated in Coombs 
was restated by this court in Nauman v. Harold K. 
Beecher & Associates, 24 Utah 2d 172,  [**679]  
467 P.2d 610 (1970). Nauman, as SME correctly 
notes, involved a negligence claim against an 
architect, not an implied warranty claim. However, 
in adjudicating the negligence claim, this court 
stated:


"HN20[ ] The responsibility of an architect 
does not differ from that of a lawyer or 
physician. When he possesses the requisite skill 
and knowledge, and in the exercise thereof has 
used his best judgment, he has done all the law 
requires. The architect is not a warrantor of his 
plans and specifications."


 24 Utah 2d at 179, 467 P.2d at 615 (emphasis 
added) (quoting Bayne v. Everham, 197 Mich. 181, 
163 N.W. 1002, 1008 (Mich. 1917)).


 [*P27]  Sound policy concerns support the validity 
of the majority view articulated by this court in 
Nauman. As the Minnesota Supreme Court aptly 
stated in City of Mounds View:


Architects, doctors, engineers, attorneys, and 
others deal in somewhat inexact sciences and 
are continually called upon to exercise their 
skilled judgment in order [***29]  to anticipate 
and provide for random factors which are 
incapable of precise measurement. The 
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indeterminate nature of these factors makes it 
impossible for professional service people to 
gauge them with complete accuracy in every 
instance. . . . Because of the inescapable 
possibility of error which inheres in these 
services, the law has traditionally required, not 
perfect results, but rather the exercise of that 
skill and judgment which can be reasonably 
expected from similarly situated professionals.


 263 N.W.2d at 424.


 [*P28]  Therefore, consistent with Nauman, we 
hold that architects and design professionals do not 
impliedly warrant or guarantee a perfect plan or 
satisfactory result. Accordingly, the trial court 
correctly held that SME's implied warranty claim 
against TVSA is barred to the extent it argues that 
TVSA impliedly warranted or guaranteed that the 
plans and specifications it provided under the 
County-TVSA contract were free from defects or 
inaccuracies.


 [*P29]  However, HN21[ ] although architects do 
not impliedly warrant or guarantee a perfect plan or 
satisfactory result, many courts in other 
jurisdictions have recognized that when 
architects [***30]  or design professionals bind 
themselves by contract to do a work or to perform a 
service, they agree by implication to use reasonable 
care and skill in doing it. See, e.g., Klein, 437 
N.E.2d at 526 (holding that HN22[ ] architects 
provide "an implied warranty that they [will] 
exercise the standard of care required of their 
profession"); City of Mounds View, 263 N.W.2d at 
424 ("HN23[ ] 'One who undertakes to render 
professional services is under a duty to the person 
for whom the service is to be performed to exercise 
such care, skill, and diligence as men in that 
profession ordinarily exercise under like 
circumstances.'" (quoting City of Eveleth v. Ruble, 
302 Minn. 249, 225 N.W.2d 521, 524 (Minn. 
1974)); Gathman-Matotan, 653 P.2d at 169 
("HN24[ ] The professional is usually employed 
to exercise the customary or reasonable skills of his 
profession for a particular job. He 'warrants' his 


work only to the extent that he will use the skill 
customarily demanded of his profession."). 
Moreover, these courts have held that HN25[ ] 
breach of the implied warranty or duty to use 
reasonable or customary care in the provision of 
professional services gives [***31]  rise to an 
action under contract for negligent services. See 
Klein, 437 N.E.2d at 526; Gathman-Matotan, 653 
P.2d at 170. We find the reasoning of the above 
courts to be persuasive, and adopt it here.


 [*P30]  Therefore, although the trial court 
correctly held that SME's implied warranty claim is 
barred to the extent it argues that TVSA impliedly 
warranted or guaranteed a perfect plan or 
satisfactory result, the trial court erred in failing to 
allow the claim to proceed to the extent it argues 
that TVSA breached an implied promise or duty to 
use reasonable and customary care in performing 
professional services under the County-TVSA 
contract. However, HN26[ ] the implied duty to 
use reasonable and customary care in the provision 
of professional services arising from contract is 
owed only to the person or entity for whom the 
professional services are to be rendered--in this 
case the County. See City of Mounds View, 263 
N.W.2d at 424; Adobe Masters, Inc. v. Downey, 118 
N.M. 547,  [**680]  883 P.2d 133, 134 (N.M. 
1994). Therefore, SME may proceed with its 
implied warranty claim only if, on remand, the trial 
court determines that [***32]  the County's 
assignment of its claims to Hughes-Hunt, and 
Hughes-Hunt's subsequent assignment of such 
interests to SME, is valid. Moreover, because 
SME's implied warranty claim is an assigned claim, 
SME may not recover the damages it suffered as a 
result of TVSA's alleged breach of the implied 
warranty to use reasonable and customary care in 
the performance of contractual duties under the 
County-TVSA contract. Rather, SME's recovery, if 
any, is limited to those damages the County 
suffered as a result of TVSA's alleged breach of the 
implied warranty to exercise reasonable and 
customary care. See 6 Am. Jur. 2d Assignments § 
144 (1999) (stating that HN27[ ] an assignee can 
acquire no right superior to those held by the 
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assignor, and "simply stands in the shoes of the 
assignor").


IV. SME'S TORT CLAIMS AGAINST TVSA, 
GSBS, AND REAVELEY


 [*P31]  SME's third claim for relief alleges 
negligent interference with advantageous economic 
interests against TVSA. SME's fourth claim alleges 
professional negligence against all members of the 
design team. The trial court dismissed all such 
direct and assigned claims, reasoning that the 
economic loss rule prevented SME from recovering 
purely [***33]  economic damages in tort.


 [*P32]  HN28[ ] The economic loss rule is a 
judicially created doctrine that marks the 
fundamental boundary between contract law, which 
protects expectancy interests created through 
agreement between the parties, and tort law, which 
protects individuals and their property from 
physical harm by imposing a duty of reasonable 
care. See American Towers Owners Ass'n, Inc. v. 
CCI Mech., Inc., 930 P.2d 1182, 1190 (Utah 1996). 
Simply put, HN29[ ] the economic loss rule holds 
that "economic damages are not recoverable in 
negligence absent physical property damage or 
bodily injury." 8 Id. at 1189; see also W. Page 
Keeton et al., Prosser & Keeton on the Law of 
Torts § 92, at 657 (5th ed. 1984); 86 C.J.S. Torts § 
26 (1997). HN30[ ] Economic loss has been 
defined as


"damages for inadequate value, costs of repair 
and replacement of the defective product, or 
consequential loss of profits--without any claim 
of personal injury or damage to other property . 
. . as well as 'the diminution in the value of the 
product because it is inferior in quality and 
does not work for the general purposes for 
which it was manufactured and sold.'"


8  However, plaintiffs may recover purely economic losses in cases 
involving intentional torts such as fraud, business disparagement, 
and intentional interference with contract.  American Towers, 930 
P.2d at 1190 n.11.


 [***34]  American Towers, 930 P.2d at 1189 
(quoting Maack v. Resource Design & Constr., 
Inc., 875 P.2d 570, 579-80 (Utah Ct. App. 1994) 
(citation omitted)). 


 [*P33]  In the instant case, SME does not deny that 
its tort claims against the design team seek to 
recover what we have termed economic loss. 
Nevertheless, SME argues that its tort claims 
should be allowed because the economic loss rule is 
rooted in products liability law, and therefore 
should not be extended to bar professional 
negligence claims brought by contractors or 
subcontractors against design professionals.


 [*P34]  Although SME correctly notes that the 
genesis of the economic loss rule is found in the 
law of products liability, it ignores the fact that the 
economic loss rule has been [***35]  applied in 
other contexts. Indeed, in American Towers, this 
court applied HN31[ ] the economic loss rule to 
bar a tort claim by a condominium owners' 
association against the architects who designed the 
plumbing and mechanical systems of the 
condominium complex.  930 P.2d at 1192. In doing 
so, this court did not classify the condominium 
units at issue as products. To the contrary, while the 
American Towers opinion traced the economic loss 
rule to its roots in products liability law, it 
specifically noted that the condominium owners' 
claims involved allegations of "negligent design 
and construction of improvements to real property, 
not the negligent manufacturing of a product." 930 
P.2d at 1190 (emphasis added).


 [*P35]  In extending the economic loss rule 
outside the products liability context, American 
 [**681]  Towers explained that the rationales 
underlying the doctrine are particularly applicable 
in the construction setting:


Construction projects are characterized by 
detailed and comprehensive contracts that form 
the foundation of the industry's operations. 
Contracting parties are free to adjust their 
respective obligations to satisfy their 
mutual [***36]  expectations. For example, a 
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developer can contract for low-grade materials 
that meet only minimum requirements of the 
building code. When the developer sells those 
units, a buyer should not be able to turn around 
and sue the builder for the poor quality of 
construction. Presumably the buyer received 
what he paid for or he can bring a contract 
claim against his seller. Meanwhile, if the 
developer has a problem with the builder, he 
too will have a contract remedy. A buyer can 
avoid economic loss resulting from defective 
construction by obtaining a thorough inspection 
of the property prior to purchase and then by 
either obtaining insurance or by negotiating a 
warranty or reduction in price to reflect the risk 
of any hidden defects.


Id. (citations omitted). Recognizing these realities, 
we concluded in American Towers that HN32[ ] 
relief for defeated economic expectations under a 
design or construction contract was to come from 
the contract itself, not from third parties. Id. We 
reasoned that to conclude otherwise would 
essentially impose the plaintiffs' "economic 
expectations upon parties whom the [plaintiffs] did 
not know and with whom they did not deal and 
upon contracts [***37]  to which they were not a 
party." 930 P.2d at 1192; see also Maack, 875 P.2d 
at 581 (holding owner's tort claim against architect 
barred by economic loss rule); Schafir v. Harrigan, 
879 P.2d 1384, 1388 (Utah Ct. App. 1994) 
(applying the economic loss rule outside the 
context of negligent manufacture); accord Ramerth 
v. Hart, 133 Idaho 194, 983 P.2d 848, 851 (Idaho 
1999) (stating that "HN33[ ] the economic loss 
rule applies to negligence cases in general; its 
application is not restricted to products liability 
cases").


 [*P36]  Despite the above, SME argues that the 
rationale enunciated in American Towers for 
extending the economic loss rule outside the 
products liability context is inapplicable in this case 
because American Towers involved remote 
purchasers' claims against an architect, not, like the 
instant case, a subcontractor's professional 


malpractice claim against an architect. However, all 
parties to a construction project, not just the buyers 
and developers at issue in American Towers, resort 
to contracts and contract law to protect their 
economic expectations. Indeed, this is particularly 
true with contractors [***38]  and subcontractors 
whose fees are founded upon their "expected 
liability exposure as bargained and provided for in 
their contracts." Berschauer/Phillips Constr. Co. v. 
Seattle Sch. Dist. No. 1, 124 Wn.2d 816, 881 P.2d 
986, 992 (Wash. 1994) (en banc). Protection against 
economic losses caused by another's failure to 
properly perform, including an architect or design 
professional, is but one provision a contractor, 
subcontractor, or sub-subcontractor may require in 
striking his or her bargain. Accordingly, 
contractors' negligence claims against architects--
like the owners' negligence claims against 
architects in American Towers--are akin to the 
types of commercial situations to which the 
economic loss rule was meant to apply. See, 881 
P.2d at 990 (noting that HN34[ ] the "economic 
loss rule was developed to prevent disproportionate 
liability and allow parties to allocate risk by 
contract" (emphasis added)).


 [*P37]  Moreover, in view of the contractual 
foundation of the construction industry, and the 
ability of contractors and subcontractors to 
negotiate toward the risk distribution that is desired 
or customary, HN35[ ] other jurisdictions have 
specifically applied the [***39]  economic loss 
doctrine to bar contractors' and subcontractors' 
malpractice claims against architects and design 
professionals. See, e.g., Fleischer v. Hellmuth, 
Obata & Kassabaum, Inc., 870 S.W.2d 832, 837 
(Mo. Ct. App. 1993) (rejecting contractor's 
negligence claim against architect under economic 
loss rule); Floor Craft Floor Covering, Inc. v. 
Parma Cmty. Gen. Hosp. Ass'n, 54 Ohio St. 3d 1, 
560 N.E.2d 206, 212 (Ohio 1990) (same); Bernard 
Johnson, Inc. v. Continental Constructors, Inc., 630 
S.W.2d 365, 374 (Tex. App. 1982) (same); Blake 
Constr. Co. v. Alley, 233 Va. 31, 353 S.E.2d 724, 
727 (Va. 1987) (same); Berschauer/Phillips Constr. 
Co., 881 P.2d at 992 (same); Rissler [**682]   & 
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McMurry Co. v. Sheridan Area Water Supply Joint 
Powers Bd., 929 P.2d 1228, 1235 (Wyo. 1996) 
(same).


 [*P38]  Therefore, consistent with our prior 
analysis in American Towers, and the foregoing 
authority from other jurisdictions, we hold that 
HN36[ ] the general rule in this jurisdiction 
prohibiting the recovery of purely economic loss in 
negligence is applicable to a contractor's or 
subcontractor's negligence [***40]  claim against a 
design professional (e.g., an architect or engineer). 
9 


 [*P39]  [***41]   Alternatively, assuming the 
economic loss rule does extend to tort suits against 
design professionals, SME requests that this court 
apply section 552 of the Restatement (Second) of 
Torts to permit a subcontractor to bring a tort cause 
of action alleging purely economic damages against 
a design professional for negligent 
misrepresentation. 10 


 [*P40]  Specifically, section 552 states:


Information Negligently Supplied for the Guidance 
of Others


9  SME argues that this holding will overrule "the entire law of 
professional negligence in the state of Utah." However, the issue of 
whether the economic loss rule bars claims against other 
professionals, such as lawyers and accountants, is not before us, and 
we do not decide it. Nevertheless, we do note that other courts 
dealing with this issue have concluded that professionals, such as 
attorneys, accountants, and health care providers, are distinguishable 
from architects, and that cases applying the economic loss rule in the 
construction setting do not "signal in general the end of malpractice 
recovery in tort." 2314 Lincoln Park West Condominium Ass'n v. 
Mann, Gin, Ebel & Frazier, Ltd., 136 Ill. 2d 302, 555 N.E.2d 346, 
353, 144 Ill. Dec. 227 (Ill. 1990), cited by American Towers, 930 
P.2d at 1192; see also Klass v. Winstein, Kavensky, Wallace & 
Doughty, 219 Ill. App. 3d 817, 579 N.E.2d 365, 369, 161 Ill. Dec. 
817 (Ill. App. Ct. 1991) (holding that legal malpractice claims are not 
akin to the types of commercial transactions to which the economic 
loss doctrine was meant to apply). Moreover, we note that this court 
has applied the law of attorney malpractice in cases decided after 
American Towers. See Glencore, Ltd. v. Ince, 972 P.2d 376 (Utah 
1998).


10  SME's amended complaint does not allege a claim for negligent 
misrepresentation.


(1) One who, in the course of his business, 
profession or employment, or in any other 
transaction in which he has a pecuniary 
interest, supplies false information for the 
guidance of others in their business 
transactions, is subject to liability for pecuniary 
loss caused to them by their justifiable reliance 
upon the information, if he fails to exercise 
reasonable care or competence in obtaining or 
communicating the information.


(2) Except as stated in Subsection [***42]  (3), 
the liability stated in Subsection (1) is limited 
to loss suffered


(a) by the person or one of a limited group 
of persons for whose benefit and guidance 
he intends to supply the information or 
knows that the recipient intends to supply 
it; and
(b) through reliance upon it in a transaction 
that he intends the information to influence 
or knows that the recipient so intends or in 
a substantially similar transaction.


(3) The liability of one who is under a public 
duty to give the information extends to loss 
suffered by any of the class of persons for 
whose benefit the duty is created, in any of the 
transactions in which it is intended to protect 
them.


Restatement (Second) of Torts § 552 (1977).


 [*P41]  We acknowledge, as SME notes, that this 
court has under certain circumstances recognized 
that economic losses are recoverable in tort under 
section 552. See, e.g., Price-Orem Inv. Co. v. 
Rollins, Brown & Gunnell, Inc., 713 P.2d 55, 59 
(Utah 1986) (holding that a third party had standing 
to bring, and had sufficiently stated, a cause of 
action for negligent misrepresentation against a 
surveyor); Milliner v. Elmer Fox & Co., 529 P.2d 
806, 808 (Utah 1974) [***43]  (citing a tentative 
draft of section 552 for the proposition that third 
parties may bring negligent misrepresentation 
claims against accountants). We also acknowledge 
that courts in other jurisdictions have allowed the 
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recovery of economic losses in the construction 
industry under section 552. See, e.g., Gulf 
Contracting v. Bibb County, 795 F.2d 980, 982 
(11th Cir. 1986) (per curiam) (applying Georgia 
law); Village of Cross Keys, Inc. v. United States 
Gypsum Co., 315 Md. 741, 556 A.2d 1126, 1133-35 
(Md. 1989); John Martin Co. v.  [**683]  
Morse/Diesel, Inc., 819 S.W.2d 428, 432-34 (Tenn. 
1991).


 [*P42]  However, despite the above, several other 
jurisdictions considering this issue have concluded 
that, HN37[ ] in the context of construction 
litigation regarding the alleged negligence of design 
professionals, a tort for negligent misrepresentation 
alleging damages based purely on economic loss is 
not available. For example, in Berschauer/Phillips, 
considering circumstances nearly identical to those 
before us, the Washington Supreme Court refused 
to apply section 552 to permit a subcontractor not 
in privity of contract to bring a tort cause [***44]  
of action against a design professional.  881 P.2d at 
993. Although it acknowledged that section 552 is 
recognized in Washington, the court stated:


There is a beneficial effect to society when 
contractual agreements are enforced and 
expectancy interests are not frustrated. In cases 
involving construction disputes, the contracts 
entered into among the various parties shall 
govern their economic expectations. The 
preservation of the contract represents the most 
efficient and fair manner in which to limit 
liability and govern expectations in the 
construction business.
. . . .


. . . [Therefore,] we hold that HN38[ ] when 
parties have contracted to protect against 
potential economic liability, as is the case in 
the construction industry, contract principles 
override the tort principles in § 552 and, thus, 
purely economic damages are not recoverable.


Id. (emphasis added).


 [*P43]  Similarly, in Rissler & McMurry, the 


Wyoming Supreme Court, again considering nearly 
identical facts to those before us, also rejected the 
application of section 552 in the construction 
setting:


We hold that HN39[ ] when the plaintiff has 
contracted to protect against [***45]  economic 
liability caused by the negligence of the 
defendant, there is no claim under [section 552 
of the Restatement (Second) of Torts] for purely 
economic loss. We believe that this ruling not 
only encourages the parties to negotiate the 
limits of liability in a contractual situation, but 
it holds the parties to the terms of their 
agreement.


 929 P.2d at 1235; see also Williams & Sons 
Erectors, Inc. v. South Carolina Steel Corp., 983 
F.2d 1176, 1181 (2d Cir. 1993) (finding under New 
York law, section 552 not adopted to permit a 
contractor to recover from an architect); Floor 
Craft Floor Covering, Inc. v. Parma Cmty. Gen. 
Hosp. Ass'n, 54 Ohio St. 3d 1, 560 N.E.2d 206, 212 
(Ohio 1990) (holding that subcontractor could not 
recover economic losses against design 
professional under section 552).


 [*P44]  We find the reasoning of the 
Berschauer/Phillips and Rissler & McMurry courts 
to be persuasive. Like the above courts, we have 
consistently emphasized the importance of the 
parties' right to negotiate the terms of a contract, 
limited only by statutory prohibitions or public 
policy. See, e.g., American Towers, 930 P.2d at 
1190; [***46]  Bekins Bar V Ranch v. Huth, 664 
P.2d 455, 459 (Utah 1983); Biesinger v. Behunin, 
584 P.2d 801, 803 (Utah 1978). We have also 
consistently recognized that parties must abide by 
the terms of their respective contracts. See, e.g., 
Geisdorf v. Doughty, 972 P.2d 67, 71 (Utah 1998); 
Johnson v. Carman, 572 P.2d 371, 373 (Utah 
1977); Diamond T. Utah, Inc. v. Canal Ins. Co., 12 
Utah 2d 37, 40, 361 P.2d 665, 667 (1961); Shell Oil 
Co. v. Stiffler, 87 Utah 176, 184-85, 48 P.2d 503, 
507 (1935). Were we to recognize a cause of action 
under section 552, however, parties could 
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essentially sidestep contractual duties by bringing a 
cause of action in tort to recover the very benefits 
they were unable to obtain in contractual 
negotiations. Moreover, we see no principled 
reason why the application of section 552 would 
not extend liability beyond contractors and 
subcontractors to an unlimited number of 
materialmen and workmen who suffer economic 
injury as a result of a design professional's alleged 
negligence, which is precisely the type of situation 
the economic loss rule was designed to prevent. 
 [***47]  Therefore, to maintain the fundamental 
boundary between tort and contract law, we hold 
that when parties have contracted, as in the 
construction industry, to protect against economic 
liability, contract principles override the tort 
principles enunciated in section 552  [**684]  of the 
Restatement (Second) of Torts and, thus, economic 
losses are not recoverable.


 [*P45]  Turning to the facts of this case, the 
gravamen of SME's negligence claims is 
dissatisfaction with the plans and specifications 
prepared by the design team. Indeed, SME 
acknowledges that its tort claims seek purely 
economic damages, unaccompanied by any claim 
of personal injury or damage to other property. 
Moreover, although SME did not contract with 
TVSA, GSBS, or Reaveley for the design of the 
project and therefore had no opportunity to 
negotiate directly with the design team regarding 
the limits of liability, it did have the opportunity to 
allocate the risks associated with the costs of the 
work when it entered into a subcontract agreement 
with Hughes-Hunt, which proved to be an adequate 
contractual remedy considering the fact that SME 
settled with Hughes-Hunt for $ 150,000 and the 
assignment of Hughes-Hunt's claims. Therefore, 
 [***48]  we conclude that the trial court correctly 
dismissed SME's direct and assigned negligence 
claims against the design team under the economic 
loss rule. "To allow the claims would be to impose 
[SME's] economic expectations upon parties whom 
[SME] did not know and with whom [it] did not 
deal and upon contracts to which [it] was not a 
party." American Towers, 930 P.2d at 1192. 


Accordingly, SME's recovery of economic losses is 
limited to those damages recoverable from Hughes-
Hunt, and to any assigned contractual claims that 
survive this appeal on remand.


V. SME'S BREACH OF THIRD-PARTY 
BENEFICIARY CLAIMS


AGAINST TVSA, GSBS, AND REAVELEY


 [*P46]  SME's fifth and final claim alleges direct 
and assigned rights of a third-party beneficiary 
under the County-TVSA, TVSA-GSBS, and 
TVSA-Reaveley contracts. Specifically, SME 
argues that it has enforceable third-party 
beneficiary rights under the respective contracts 
because (1) the County-TVSA contract was 
expressly incorporated into the TVSA-GSBS and 
TVSA-Reaveley contracts, making the County a 
third-party beneficiary of the TVSA-GSBS and 
TVSA-Reaveley contracts, and SME, as assignor of 
the County, assumes the County's [***49]  status, 
11 and (2) even if SME, standing in the shoes of the 
County, does not have a third-party beneficiary 
claim, SME, as subcontractor to and assignee of 
Hughes-Hunt, was an intended third-party 
beneficiary of the County-TVSA, TVSA-GSBS, 
and TVSA-Reaveley contracts. 12 


 [*P47]  "HN40[ ] Third-party beneficiaries are 
'persons who are recognized as having enforceable 
rights created in them by a contract to which they 
are not parties and for which they give no 
consideration.'" Rio Algom Corp. v. Jimco Ltd., 618 
P.2d 497, 506 (Utah 1980) [***50]  (quoting 4 
Arthur L. Corbin, Corbin on Contracts § 774, at 6 
(1960)). HN41[ ] For a third party to have 
enforceable rights under a contract, "the intention 


11  Because this is a County-assigned claim, it is subject to the anti-
assignment provision contained in the County-TVSA contract. 
However, because the trial court determined that this claim failed as 
a matter of law on other grounds, we address it. See supra part II.


12  Apparently, SME also alleged that it was a third-party beneficiary 
under employment agreements between GSBS and Jonathan 
Bradshaw and Reaveley and Earl S. Eppich. However, these 
arguments are abandoned on appeal, and therefore, we do not 
address them.
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of the contracting parties to confer a separate and 
distinct benefit upon the third party must be clear." 
Id. (emphasis added); see also American Towers 
Owners Assoc., Inc. v. CCI Mech., Inc., 930 P.2d 
1182, 1188 (Utah 1996); Ron Case Roofing & 
Asphalt Paving, Inc. v. Blomquist, 773 P.2d 1382, 
1386 (Utah 1989). Accordingly, a party only 
incidentally benefitted has no right to recover under 
the contract.  American Towers, 930 P.2d at 1188; 
Rio Algom, 618 P.2d at 506. Indeed, this court has 
stated that "HN42[ ] 'it is not enough that the 
parties to the contract know, expect or even intend 
that others will benefit from the [contract] . . . . The 
contract must be undertaken for the plaintiff's direct 
benefit and the contract itself must affirmatively 
make this intention clear.'" American Towers, 930 
P.2d at 1188 (quoting 155 Harbor Drive 
Condominium Ass'n v. Harbor Point Inc., 209 Ill. 
App. 3d 631, 568 N.E.2d 365, 374-75, 154 Ill. Dec. 
365 (1991)).


 [*P48]   [***51]   [**685]  Turning to the facts of 
this case, neither the TVSA- GSBS contract nor the 
TVSA-Reaveley contract evidences any intention 
on the part of the contracting parties to confer a 
separate and distinct benefit upon the County. 
Indeed, it is undisputed that GSBS refused to sign 
its contract with TVSA because the contract did not 
contain, among other things, an express disclaimer 
of any intention to create contractual rights in third 
parties, including the County. Moreover, even 
assuming, as SME argues, that GSBS is 
nevertheless bound by the TVSA-GSBS contract 
because it performed in accordance with the terms 
of the contract, SME has failed to cite to any 
contractual language in the TVSA-GSBS or the 
TVSA-Reaveley contract evidencing an intent to 
confer a direct benefit on the County that was 
"separate and distinct" from those conferred upon 
TVSA. Rather, an examination of the terms of the 
TVSA-GSBS and TVSA-Reaveley contracts 
indicates that the contracts were undertaken not for 
the County's direct benefit, but for the sole benefit 
of TVSA. At most, the County was merely an 
incidental beneficiary of the TVSA-GSBS and 
TVSA-Reaveley contracts.


 [*P49]  Similarly, there is nothing in the County-
TVSA,  [***52]  TVSA- GSBS, and TVSA-
Reaveley contracts suggesting that the contracting 
parties clearly and affirmatively contracted to 
confer a separate and distinct benefit upon SME or 
Hughes-Hunt. To the contrary, the County-TVSA 
contract, which SME argues was expressly 
incorporated into the TVSA-GSBS and TVSA-
Reaveley contracts, explicitly disclaims any 
independent duty or liability to the contractors or 
subcontractors working on the project. Specifically, 
the contract states:


It is understood and agreed that the 
CONSULTANT's services under this 
agreement . . . shall not create for the 
CONSULTANT any independent duties, 
liabilities, agreements, or rights to or with the 
contractor, subcontractor, their employees, or 
any third persons.


(Emphasis added.) If TVSA owed no duties to 
SME and Hughes-Hunt, obviously TVSA's 
consultants could not owe any duties to SME or 
Hughes-Hunt in the performances of the same 
services.


 [*P50]  Despite the contractual disclaimer of 
independent duties to third parties, SME argues that 
TVSA, GSBS, and Reaveley generally knew that a 
contractor and/or one or more subcontractors 
involved in constructing the project would use their 
design documents [***53]  to build portions of the 
project, and that this is sufficient to create third-
party beneficiary rights in SME. However, as we 
held in American Towers, "HN43[ ] 'With respect 
to construction contracts . . . it is not enough that 
the parties to the contract know, expect or even 
intend that others will benefit . . . . The contract 
must be undertaken for the plaintiff's direct benefit 
and the contract itself must affirmatively make this 
intention clear.'" 930 P.2d at 1188 (quoting 155 
Harbor Drive Condominium Ass'n, 568 N.E.2d at 
374-75); accord Detweiler Bros. v. John Graham & 
Co., 412 F. Supp. 416, 419 (E.D. Wash. 1976) 
(holding that owner-architect contract did not create 
third-party beneficiary rights in subcontractor); 
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Collins Co. v. City of Decatur, 533 So. 2d 1127, 
1132-34 (Ala. 1988) (holding that HN44[ ] 
owner-architect contract did not create enforceable 
third-party beneficiary rights in contractor); Linde 
Enters., Inc. v. Hazelton City Auth., 412 Pa. Super. 
67, 602 A.2d 897, 900-01 (Pa. Super. Ct. 1992) 
(holding that owner-engineer contract did not create 
enforceable third-party rights in general 
contractor); [***54]  Valley Landscape Co. v. 
Rolland, 218 Va. 257, 237 S.E.2d 120, 122-24 (Va. 
1977) (holding that owner-landscape architect 
contract did not create third-party rights in 
contractor).


 [*P51]  In sum, the respective contracts at issue in 
this case do not evidence an intent on the part of the 
contracting parties to confer a separate and distinct 
benefit upon the County, Hughes-Hunt, or SME. 
Accordingly, the trial court correctly dismissed 
SME's direct and assigned breach of third-party 
beneficiary claims against TVSA, GSBS, and 
Reaveley as a matter of law.


CONCLUSION


 [*P52]  We affirm the trial court's conclusions that 
(1) the County-TVSA contract contained no 
express warranties as a matter of law; (2) the 
economic loss rule bars SME's direct and  [**686]  
assigned negligence claims against the design team; 
and (3) the respective contracts at issue in this case 
do not evidence an intent on the part of the 
contracting parties to confer a separate and distinct 
benefit upon the County, Hughes-Hunt, or SME 
and that, therefore, SME's direct and assigned 
breach of third-party beneficiary claims against 
TVSA, GSBS, and Reaveley fail as a matter of law. 
However, we reverse [***55]  the trial court's 
dismissal of SME's County-assigned breach of 
contract and breach of implied warranty claims 
against TVSA, and remand these issues for a 
determination of whether the parties intended the 
anti-assignment provision contained in the County-
TVSA contract to prohibit the assignment of a 
breach of contract cause of action after the contract 


had been fully performed. If the trial court 
determines that the County's assignment of its 
claims to SME was valid, SME may proceed with 
its breach of contract and breach of implied 
warranty claims in a manner consistent with this 
opinion.


 [*P53]  Justice Durham, Justice Durrant, Justice 
Wilkins, and Judge Taylor concur in Associate 
Chief Justice Russon's opinion.


 [*P54]  Having disqualified himself, Chief Justice 
Howe does not participate herein; District Judge 
James R. Taylor sat.  


End of Document
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Swanson v. Sims


Supreme Court of Utah


December 21, 1917, Decided 


No. 3094.


Reporter
51 Utah 485 *; 170 P. 774 **; 1917 Utah LEXIS 38 ***


SWANSON v. SIMS.


Subsequent History:  [***1]  On Petition for 
Rehearing February 11, 1918.  


Prior History: Appeal from District Court of Salt 
Lake County, Third District; Hon. M. L. Ritchie, 
Judge.


Suit by William H. Swanson against H. A. Sims.


Judgment for plaintiff. Defendant appeals.  


Disposition: REVERSED and remanded, with 
directions.  


LexisNexis® Headnotes


Civil Procedure > Appeals > Record on Appeal


Governments > Courts > Rule Application & 
Interpretation


HN1[ ]  Appeals, Record on Appeal


Utah Sup. Ct. R. 5 provides: For the purpose of 
correcting any error or defect in the transcript either 
party may suggest the same in writing to the court, 
specifying such error or defect, and obtain an order 
that the proper clerk certify the whole or part of the 
record, as may be required.


Contracts Law > Defenses > Fraud & 
Misrepresentation > General Overview


Contracts Law > Contract Interpretation > Parol 
Evidence > General Overview


HN2[ ]  Defenses, Fraud & Misrepresentation


The admission of facts not in any way tending to 
vary or contradict the terms of a written contract, 
but to prevent the enforcement of a contract that 
never, as a matter of fact, existed, and to prevent 
enforcement of a contract the signature to which 
was procured by fraud and deceit, when proven, 
will defeat a recovery upon the written contract.


Civil 
Procedure > ... > Equity > Maxims > General 
Overview


Contracts Law > Remedies > Equitable 
Relief > General Overview


Civil Procedure > Preliminary 
Considerations > Equity > General Overview


Contracts Law > Remedies > Specific 
Performance


HN3[ ]  Equity, Maxims


A specific performance of a contract of sale rests in 
the sound legal discretion of the court, in view of 
all the circumstances of the case. It is not a matter 
of right, but of grace. The defendant will succeed in 
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procuring the dismissal of the bill if he can 
convince the court that the exercise of their 
jurisdiction will be inequitable under the 
circumstances. There are a few cases in which 
equity will insist on the maxim that he who seeks 
equity must do it with more rigor than in those of 
suits for specific performance. It makes no 
difference whether the circumstances which render 
the claim for specific performance, when made, 
inequitable arose prior or subsequent to the date of 
the contract sought to be enforced. In either case, a 
court of equity will leave the parties to their 
remedies at law.


Contracts Law > Remedies > Specific 
Performance


HN4[ ]  Remedies, Specific Performance


Specific performance, even of a binding contract, is 
not a matter of right. A court of equity will refuse it 
and turn the complainant over to his remedy at law 
if not clearly satisfied that it embodies the real 
understanding of the parties.


Civil Procedure > Preliminary 
Considerations > Equity > General Overview


Contracts Law > Remedies > Specific 
Performance


Civil Procedure > ... > Defenses, Demurrers & 
Objections > Affirmative Defenses > Unclean 
Hands


HN5[ ]  Preliminary Considerations, Equity


A court of equity is a court of conscience and any 
one appealing to or asking the aid of such court 
should come into it with clean hands.


Contracts Law > Defenses > Fraud & 
Misrepresentation > General Overview


Contracts Law > Remedies > Equitable 
Relief > General Overview


HN6[ ]  Defenses, Fraud & Misrepresentation


Fraud vitiates all contracts when established and 
any one induced to make a contract by false 
representations can be relieved from the burden 
thereof by a court of equity.


Headnotes/Syllabus


Headnotes


1. APPEAL AND ERROR--RECORD ON 
APPEAL--ENTRIES NUNC PRO TUNC. Court 
rule No. 5 (33 Utah vii, 97 Pac. vii), providing that 
"for the purpose of correcting any error or defect in 
the transcript either party may suggest the same in 
writing to this court, specifying such error or 
defect, and obtain an order that the proper clerk 
certify the whole part of the record, as may be 
required," does not permit consideration of an 
answer to the counterclaim filed after the appeal 
was taken by securing leave of court to file such 
answer nunc pro tunc. (Page 492.)


2. APPEAL AND ERROR--SCOPE OF REVIEW-
-JUDGMENT ROLL. Assignments of error that 
findings are not supported by any evidence and are 
contrary to law may be considered when the 
judgment roll is before the court, though the bill of 
exceptions containing the testimony was stricken. 
(Page 493.)


3. PLEADING--COUNTERCLAIM--FAILURE 
TO REPLY. Failure to reply to a counterclaim 
admits its allegations. (Page 494.)


4. EVIDENCE--ADMISSIBILITY--PAROL 
EVIDENCE VARYING WRITING. The rule 
excluding parol evidence varying writings does not 
prevent taking allegations of the counterclaim as 
admitted when not replied to, in an action to 
restrain breach of prohibitory clause of a contract 
for sale of a moving picture theater, where the 


51 Utah 485, *485; 170 P. 774, **774; 1917 Utah LEXIS 38, ***1
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counterclaim set up fraud alleging that the contract 
as sued on had not in fact been made. 1 (Page 495.)


5. INJUNCTION--RESTRAINING BREACH OF 
CONTRACT ORDERS--DISCRETION OF 
COURT. Restraining the threatened breach of a 
contract not to engage in business under certain 
conditions is a matter within the discretion of the 
court. (Page 496.)


6. EQUITY--RIGHT TO SUE. Where plaintiff 
sued to restrain breach of a contract and the 
counterclaim, which was not denied, alleged that 
the contract as sued on had not been made, plaintiff 
could have no relief, since he did not come into 
court with clean hands. (Page 497.)


On Petition for Rehearing.


7. APPEAL AND ERROR--REHEARING--
GROUNDS. A party who went to trial and 
permitted an appeal upon one theory and argued the 
cause thereon could not, on a motion for rehearing, 
secure consideration of a different ground. (Page 
497.)


8. TRIAL--EQUITY CASE--FINDINGS OF 
JURY--ADOPTION. In an equity case where the 
jury found the facts as alleged in the counterclaim, 
which had not been denied, and the court 
erroneously, in its findings, excluded the 
counterclaim and the admissions contained therein, 
his finding in legal effect adopted the jury's finding 
as being supported by the evidence, if the evidence 
excluded was admissible. (Page 499.)


9. TRIAL--EQUITY CASE--FINDINGS OF 
JURY. In an equity case, the trial court is not bound 
by the findings of the jury. (Page 499.)


10. CONTRACTS--EQUITY--FRAUD--RELIEF. 
Fraud, if established, vitiates all contracts, and the 


1 Smith v. Brown, 50 Utah, 27, 165 Pac. 469; Martineau v. Hanson, 
47 Utah, 549, 155 Pac. 432. Distinguishing Smith v. Cannady, 45 
Utah, 521, 147 Pac. 210, and Vance v. Heath, 42 Utah, 148, 129 
Pac. 365.


party defrauded may be relieved from the burden in 
a court of equity. (Page 499.) 


Counsel: R. W. Young and R. W. Young, Jr., for 
appellant.


APPELLANT'S POINTS


"The rule which excludes parol evidence to 
contradict or vary the terms of a written agreement 
can be applied only when a written agreement is 
proved to exist between the parties, and 
consequently parol evidence is admissable to show 
that a writing, although purporting on its face to be 
a contract, was not in fact intended by the parties to 
be such." 17 Cyc. 692, 694.


And the rule is further stated on page 694 of the 
same volume of Cyc. as follows:


"So also evidence which is offered not for the 
purpose of varying or contradicting the terms of a 
written instrument but to show that it was never 
intended to be operative between the parties and 
never in fact had any legal existence as a contract 
or grant is admissible."


Of course, on principle, there is absolutely no 
distinction between the introduction or oral 
evidence [***2]  to show first, that the contract in 
its entirety is not in fact such, or second, that a 
distinct and easily separate clause has found its way 
into the document against the express 
understanding and agreement of all parties to the 
contract.


(Gregg v. Groesbeck, 11 Utah, 310; Birley & Sons 
v. Dodson, [Md.] 66 Atl. 488; Colonial Park 
Estates v. Massart, [Md.] 77 Atl. 277; Wiltsie v. 
Fifield [Ia.] 121 N. W. 1086; Koehler v. Duggan, 
96 N. Y. S. 1025; Southern Street Ry. v. Metropol 
Shoe Co. [Md.] 46 Atl. 513; Buck v. Dulaney, 153 
N. S. 234; Laoalleur v. Hahn, 132 N. W. 882 [citing 
and approving 17 Cyc. 692]; Brebe v. Swords [N. 
D.] 149 N. E. 127, [citing and approving 17 Cyc. 
694]).


"Where the execution of a written instrument has 
been induced by an oral stipulation made at the 
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time on the faith of which the party executed the 
writing but such agreement is omitted from the 
writing, evidence of the oral agreement may be 
given although it may have the effect of carrying 
the written contract, where there has been an 
attempt to make a fraudulent use of the instrument 
in violation of such promises or agreement, or 
where the circumstances would make the use of the 
writing [***3]  inconsistent with such agreement, 
dishonest or fraudulent." 17 Cyc. 633; 10 R. C. L. 
1059.


Cited and approved in Lavalleur v. Hahn, 132 N. 
W. 877. See, also, O'Brien v. Patterson Brewing & 
Malting Co., 61 Atl. 437; Gaudy v. Weckerly, 69 
Atl. 858; Culman v. Lindsay, 6 Atl. 322; Thomas v. 
Loose, 6 Atl. 326; School District v. Sidney Co., 18 
Atl. 604; Thudum v. Yost, 11 Atl. 436; Chuck Valley 
Co. v. Willing, 36 Atl. 737.


That a promise to do an act in the future if made in 
bad faith constitutes fraud is beyond controversy:


McLaughlin v. Thomas (Conn.) 85 Atl. 370; Sallies 
v. Johnson, 81 Atl. 974; Laugley v. Rodriquez 
[Cal.] 55 Pac. 406.


(This decision is based on a provision of the Cal. 
Civil Code, but this code is in turn the expression 
of the Common Law.)


Murray v. Drake, 46 Cal. 644 (wherein a written 
lease covered the whole building and oral proof, 
admitted, showed an oral modification made before 
signature omitting the second story. See, also, 
Brison v. Brison, 17 Pac. 689.


The law seems well settled that a promise made 
without intention to perform will support an action 
for deceit and fraud. 20 Cyc. 22 (B.), Note 78; Page 
2239, Perm. Anno. Cyc.; Page [***4]  983, 1914-
16 Anno. Cyc.


Allen T. Sanford for respondent.


RESPONDENT'S POINTS


There is, seemingly, some authority in 
Pennsylvania supporting appellant's contention, but 
we believe that even in that state, which has gone 
farther than any other state in admitting oral 
evidence, the appellant's contention finds no 
support. The rule there seems to be that a 
contemporaneous oral agreement inducing the 
making of an instrument may be shown where it is 
not wholly inconsistent with the writing, and it 
appears that the oral agreement has been violated as 
soon as the representation has accomplished its 
purpose. But where the oral agreement is wholly 
inconsistent with the written agreement, and both 
cannot stand, it is held that parol evidence is not 
allowable. (Clarke v. Allen, 132 Pa. 40; 18 Atl. 
1071; Irvin v. Irvin, 142 Pa. 271; 21 Atl. 816; 
Woodock v. Robinson, 148 Pa. 503; 24 Atl. 73; 
Union Storage Co. v. Speck, 194 Pa. 126; 45 Atl. 
48.)


"The averments under consideration do not disclose 
any mutual mistakes in making or reducing to 
writing or performing the agreement of July 22nd, 
because they do not show that the defendants did 
not intend to make and perform that contract. 
 [***5]  They fail to disclose any fraud, because the 
promises they recite relate to the future. They do 
not constitute the misrepresentation of any existing 
fact which conditioned the trade. And fraud may 
not be predicted on a promise or a prophecy. * * * 
The averments of the complaint are that, in the oral 
negotiations which led to it, the defendants 
represented to and assured the plaintiff that this 
contract should not have that effect, but that it 
should itself be void while the contract of June 14th 
should still remain in force. Such allegations as 
these are futile to avoid the deliberate written 
contract of the parties. No evidence can be received 
under them, because its admission would fly in the 
teeth of the salutary rules that all prior negotiations 
are merged in the written contract which results 
from them, and that parol evidence cannot be 
received to contradict or modify its terms or its 
legal effect. (Housekeeper Pub. Co. v. Swift, 97 
Fed. Rep. 290. See also Atchison, T. & S. F. Ry. Co. 
v. Vanordstrand, 73 Pac. 113; Knowlton v. Keenan, 
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146 Mass. 86, 15 N. E. 127.


Parol evidence is not admissible to prove that at the 
time of the execution of a bond, the obligee stated 
he would [***6]  not hold the obligor responsible. 
(Cowel v. Anderson, 33 Minn. 374, 23 N. W. 542; 
Woodward v. McGaugh, 8 Mo. 161; Chetwood v. 
Brittain, 2 N. J. Eq. 438; Wells v. Baldwin, 18 
Johns 45; American Sur. Co. v. Thurber, 23 N. E. 
1129; Howell v. Hooks, 17 N. C. 258; Barnett v. 
Barnett, 2 S. E. 733.)


The matter involved here is really settled by a long 
line of decisions in Utah, the first case being 
Groome v. Ogden City, 10 U. 54; 37 P. 90, in 
which the inviolability of the parole evidence rule 
is sustained.


Next comes the First National Bank v. Foote, 12 U. 
157, 42 P. 205, where the Court, quoting from 
Wright v. Remington, 41 N. J. L., 48, says:


"A person who is so ill advised as to execute a 
written contract in reliance upon the assurance that 
it will not be literally enforced must submit to the 
loss if he is deceived, and cannot ask that a 
principle of great moment to the community shall 
be made to yield for the sake of relieving him from 
the consequences of his indiscretion."


This is followed by the case of Moyle v. 
Congregational Society, 16 Utah 69; 50 P. 806, 
where it was held that oral evidence of an 
understanding of an agreement which nullified a 
part of the stipulation [***7]  of the written 
agreement was clearly inadmissible. Then McCall 
v. Jennings, 26 U. 459, 73 P. 639, holds that oral 
statements and promises made just before the 
execution of the contract tending to vary it are not 
admissible.


The other Utah cases are McCornick v. Levy, 37 
Utah 134, 106, P. 660; Vance v. Heath, 42 Utah 
148, 129 Pac. 365; and Smith v. Cannady, 45 Utah 
521, 147 Pac. 210.  


Judges: GIDEON, J. FRICK, C. J., and 
McCARTY, CORFMAN, and THURMAN, JJ., 


concur.  


Opinion by: GIDEON 


Opinion


 [**774]   [*490]  GIDEON, J.


It is alleged that the defendant, together with four 
others, entered into a contract with plaintiff for the 
sale of all the stock in a Utah corporation known as 
the Liberty Theater Company for a consideration 
mentioned, which consideration was paid. It is 
further alleged that the said theater company was 
the owner of and conducted two moving picture 
shows in Salt Lake City, Utah, known as the 
American and Liberty theaters; that among other 
provisions in the contract defendant, with his 
associates, agreed, each for himself, that they 
would not, directly or indirectly, or through any 
corporation, be in any manner interested in, or 
promote the organization, operation, or 
management [***8]  of any moving picture theater 
 [**775]  in Salt Lake City for a period of five 
years from July 1, 1915. It is also alleged that the 
defendant, at the date of the complaint, was, and 
prior thereto had been, as manager, operating the 
Isis Theater, was interested in such theater, and was 
promoting a corporation for the erection of a 
building on the site where said Isis Theater is 
located with the object of carrying on and 
conducting therein a moving picture show; that the 
same would be a competitor of the American and 
Liberty Theaters, and would be to the injury of 
plaintiff as the owner of the stock of the Liberty 
Theater Company. An order restraining the 
defendant from in any way violating the provisions 
of the contract is prayed for.


The defendant answered, admitting the execution of 
the contract; that he is acting manager of the Isis 
Theater located in Salt Lake City, and also that he 
is promoting a corporation which has for its object 
the erection of a new building on the site of the Isis 
Theater, for the purpose of conducting therein a 
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moving picture show. As a further defense, and by 
way of counterclaim, the defendant alleged that 
prior to July 1, 1915, the date of the 
execution [***9]  of the contract, the parties to that 
contract, including plaintiff and defendant, had 
orally agreed,  [*491]  as a result of numerous 
consultations, upon the terms of a contract for the 
sale of all the stock of the Liberty Theater 
Company; that said agreement, as orally made, did 
not contain any mention of or reference to the 
provision wherein it was provided that defendant 
and the other parties to that agreement would not in 
any way engage in or be connected with the 
ownership or operation of any moving picture show 
within Salt Lake City during five years; that when 
the parties met on July 1, 1915, to execute said 
contract, then for the first time, the written contract 
embodying the provision hereinbefore mentioned 
was submitted to defendant; that upon the 
submission of said written form of contract to 
defendant for his signature he refused to sign the 
same unless the prohibition aforesaid was 
eliminated therefrom; that thereupon plaintiff 
requested defendant to sign the contract as written, 
and agreed and stated that he, the defendant, would 
not be held to or bound by said provision, and that 
he, the plaintiff, would furnish defendant with a 
written agreement, statement, or letter [***10]  to 
that effect; that, relying on such statement by 
plaintiff, and not otherwise, defendant attached his 
name to the contract. The counterclaim further 
states that said agreement or promise on the part of 
plaintiff was fraudulent, and was made to induce 
defendant to sign the contract containing the 
aforesaid objectionable and prohibitory clause; that 
defendant never at any time agreed to such 
provision, and that such alleged agreement or 
provision in said contract was never at any time any 
part of the consideration passing between the 
parties.


Trial was had and findings made in favor of the 
plaintiff. Judgment was entered, restraining 
defendant from in any way violating the terms of 
the contract as set out in the pleadings. From that 
judgment defendant appeals to this court.


A bill of exceptions, embodying the testimony 
taken and the proceedings had at the trial of this 
cause, was, upon motion of plaintiff's counsel, 
stricken from the record on appeal, and the matter 
is now before this court on the judgment roll only. 
From the judgment roll it appears that no reply or 
answer was ever made to the counterclaim.


 [*492]  Before considering the merits of the 
appeal, it is necessary [***11]  to determine one or 
two preliminary matters and some objections made 
by respondent. As stated, no reply or answer, as 
appears from the judgment roll, was made to the 
counterclaim. The appeal was perfected and the 
record filed in this court on June 15, 1917. On 
November 7, 1917, respondent's counsel appeared 
before the district court of Salt Lake county (from 
which court the case had, prior thereto, been 
brought to this court on appeal, and the bill of 
exceptions stricken on respondent's motion as 
aforesaid), and obtained an order from that court 
permitting counsel to file with the clerk of that 
court a reply denying the allegations of the 
counterclaim. The language of the order is:


"The motion of the plaintiff, Wm. H. Swanson, to 
enter upon the record that a reply was filed in the 
above-entitled cause at the time of the trial thereof 
and to file nunc pro tunc, having been heretofore 
argued and submitted to the court and taken under 
advisement, and the court having considered and 
being now fully advised in the premises, it is 
ordered that the motion of the plaintiff to enter 
upon the record that a reply was filed be, and it is 
hereby, denied; but the motion of the plaintiff to 
file [***12]  a reply at this time nunc pro tunc be, 
and the same is hereby, granted."


That order, with the reply, is certified to this court 
by the district court, and respondent now asks that 
it may be considered on this appeal as a part of the 
judgment roll. Counsel claims the right to have 
such reply considered under rule HN1[ ] No. 5 of 
this court (33 Utah vii, 97 Pac. vii), which so far as 
material here, is:


"For the purpose of correcting any error or defect in 
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the transcript either party may suggest the same in 
writing to this court, specifying such error or 
defect, and obtain an order that the proper clerk 
certify the whole or part of the record, as may be 
required."


It affirmatively appears from the foregoing order of 
the district court that the reply now sought to be 
made a part of the judgment roll was not in 
existence, and consequently was no part of the 
record at the time the appeal was perfected.  [*493]  
In other words, it is attempting to get before this 
court proceedings of the district court had months 
after the appeal was perfected, and  [**776]  which 
never existed until such order of the district court 
was made. The object of such rule is to make the 
record in this court state [***13]  the facts as they 
were at the date of appeal, and not to incorporate 
therein something that did not exist at that time. 
The reply cannot be considered in determining this 
appeal.


Respondent contends that under the assignment of 
errors as made there is nothing before this court for 
review. The first assignment assails the finding of 
the court wherein it is found that defendant agreed 
that he would not, either directly or indirectly, be 
interested in or connected with the management of 
any moving picture theater in Salt Lake City for a 
period of five years. The second assignment strikes 
practically at the same matter, in that it is therein 
alleged that the court erred in finding that defendant 
had violated the contract by engaging in the moving 
picture business in Salt Lake City within five years 
from the date of the contract. The third assignment 
is that the court erred in finding that the contract, as 
written, was a binding and subsisting contract. 
Other assignments cover substantially the same 
objections. It is true that the assignments state that 
the objections are made because the findings 
complained of are "not supported by the evidence." 
It is also asserted that the conclusions [***14]  are 
contrary to law. Respondent argues that, inasmuch 
as the evidence is not before this court, it cannot 
determine whether the findings are supported by 
the evidence or not. The record, consisting of the 


judgment roll, is before the court, and if that is not 
sufficient to support the findings complained of, 
then such findings are not supported by any 
evidence. And if the admissions in the record do 
not support the court's conclusions, of necessity, 
such conclusions are contrary to law. This objection 
cannot prevail.


Proceeding now to the merits. No reply having 
been made to the allegations in the counterclaim, 
they stand admitted. In addition it appears from the 
judgment roll that a jury was impaneled in the trial 
of the action, and some fourteen  [*494]  special 
interrogatories were submitted to that jury. The 
answers made by the jury to each and all of the 
interrogatories were to the effect that the 
allegations of the counterclaim were supported by 
the evidence, and were to the effect that the 
allegations of the counterclaim were supported by 
the evidence, and were true. We must assume, not 
having the evidence before us, that there was ample 
testimony submitted to the jury to [***15]  
authorize such findings. It appears from the 
findings that this particular clause or provision of 
the contract now under consideration was never 
discussed, considered, or agreed to, by the parties 
in the oral negotiations; that it was for the first time 
submitted to defendant at the time of the execution 
of the contract; that defendant refused to sign the 
contract without the prohibitory clause being 
eliminated, and that thereupon plaintiff stated to 
him that the same should not be considered 
binding; that, relying upon that statement, 
defendant attached his name to the contract; that 
plaintiff gave such assurance to defendant with the 
intention not to abide by or keep the same. The 
court rejected the findings of the jury, and refused 
to consider any testimony offered by defendant in 
support of the allegations of the counterclaim, on 
the theory that the same was not admissible because 
tending to vary the terms of a written contract. It 
was the contention of appellant in the district court, 
and is in this court, that the allegations of the 
counterclaim and the findings of the jury do not 
tend to vary or contradict the terms of the written 
contract, but, on the contrary, show that no [***16]  


51 Utah 485, *492; 170 P. 774, **775; 1917 Utah LEXIS 38, ***12
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such contract as claimed by respondent was ever in 
existence, and that possession of the contract as 
executed by defendant was given plaintiff on 
condition that the provision of the contract now 
under consideration should not be binding on 
defendant. Such are the allegations of the 
counterclaim which stand admitted, and such are 
the findings of the jury to whom special 
interrogatories were submitted.


That HN2[ ] the admission, as here, of facts, as 
indicated, or that evidence may be heard to 
establish such facts, and, when proven, the 
existence of such facts will defeat a recovery upon 
a written contract, is, we think, clearly established 
 [*495]  by the authorities. Not in any way tending 
to vary or contradict the terms of a written contract, 
but to prevent the enforcement of a contract that 
never, as a matter of fact, existed, and to prevent, as 
alleged in the counterclaim, and as found by the 
jury, enforcement of a contract the signature to 
which was procured by fraud and deceit. Bradburry 
v. White, 4 Greenl. 391; Wiltse v. Fifield, 143 Iowa 
332, 121 N.W. 1086; Burke v. Dulaney, 153 U.S. 
228, 14 S. Ct. 816, 38 L. Ed. 698; 17 Cyc. 692, 694. 
To the same effect [***17]  are the decisions of this 
court in the recent cases of Smith v. Brown, 50 Utah 
27, 165 P. 468, and Martineau v. Hanson, 47 Utah 
549, 155 P. 432. It is true that in the decisions last 
cited the right to introduce parol testimony to show 
that the notes were conditionally delivered was, 
under a statute authorizing such defense, but while 
that is so, that statute is merely declaratory of the 
general rule of law which existed prior to its 
enactment. It may be said that the contract in 
question was not delivered upon condition. Yet the 
facts show that it was executed and delivered on the 
condition and under the express promise that the 
particular provision of the contract in question 
should not be binding upon defendant, and that the 
contract, so far as he was concerned, was not 
complete, but was to be completed by respondent 
causing a writing to be executed, which would 
eliminate that particular  [**777]  provision from 
the contract so far as respondent is concerned.


Respondent further urges that any holding by this 
court contrary to the rulings of the district court 
will be in the face of its prior decisions, and 
especially the recent case of Smith v. 
Cannady [***18]  , 45 Utah 521, 147 P. 210. No 
contention was made in that case that the written 
contract was anything except what the parties 
intended it to be, or that it did not express the 
intention of the parties at the time. In addition, the 
court, in reversing the case and in holding that the 
lower court erred, gave as one of its chief reasons 
that "there are neither allegations nor proof of 
fraud, deceit, or misrepresentations which affect the 
execution or legal existence or binding force of the 
assignment." Neither is there any contention in 
 [*496]  Vance v. Heath, 42 Utah 148, 129 P. 365, 
cited by respondent, that the contract there in 
question was obtained through deceit or false 
promises or representations. The rulings in those 
cases are not applicable to the facts as disclosed by 
the record in the case at bar.


In addition, even though we were constrained to 
hold that the court did not err in excluding the 
testimony on the ground that it tended to vary or 
contradict the terms of the written contract between 
the parties, still the plaintiff would not be entitled to 
the relief sought in this action under the admitted 
facts, or under the facts alleged if proven, because 
restraining [***19]  or enjoining the violation of a 
contract, which in this case is, in effect, decreasing 
a specific performance of the same, is not a matter 
of right, but is a matter of discretion in a court of 
equity. In Huntington v. Rogers, 9 Ohio St. at page 
516, it is said:


HN3[ ] "A specific performance of a contract of 
sale rests in the sound legal discretion of the court, 
in view of all the circumstances of the case. It is not 
a matter of right, but of grace; and the defendant 
will succeed in procuring the dismissal of the bill if 
he can convince the court that the exercise of their 
jurisdiction will be inequitable under the 
circumstances. 2 Leading Cases in Equity, vol. 2, 
pt. 1, Section 547, and cases there cited. 'There are 
a few cases in which equity will insist on the 
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maxim that he who seeks equity must do it with 
more rigor than in those of suits for specific 
performance.' Id. 550. And it makes no difference 
whether the circumstances which render the claim 
for specific performance, when made, inequitable 
arose prior or subsequent to the date of the contract 
sought to be enforced.  Perkins v. Wright, 3 H. & 
McH. 324. In either case, a court of equity will 
leave the parties to their [***20]  remedies at law."


On this same subject, Mr. Justice Cooley, in 
Chambers v. Livermore, 15 Mich. at page 388, 
says:


HN4[ ] "Specific performance, even of a binding 
contract, is not a matter of right; and a court of 
equity will refuse it, and turn the complainant over 
to his remedy at law, if not clearly satisfied that it 
embodies the real understanding of the parties."


See, also, Quinn v. Roath, 37 Conn. 16.


Plaintiff is seeking the aid of a court of equity to 
enforce a contract, which, under the admissions as 
contained in the  [*497]  pleadings, as well as the 
findings of the jury, he procured by fraud and 
deceit. HN5[ ] A court of equity is a court of 
conscience, and any one appealing to or asking the 
aid of such court should come into it with clean 
hands. As indicated, we must assume that the 
allegations of the counterclaim are true for the 
reasons stated. Such being admitted, it would be 
inequitable and unjust to specifically enforce this 
contract as against defendant for the reason that it 
affirmatively appears that the contract was executed 
upon verbal promises and assurances that that 
provision would not be enforced and was not to be 
binding on defendant.


It follows [***21]  that the court erred in its 
findings of fact and in its conclusions and 
judgment. The cause is therefore reversed and 
remanded to the district court of Salt Lake County, 
with directions to that court to make findings of 
fact and conclusions of law in accordance with the 
views herein expressed, and to enter judgment 
dismissing the bill; appellant to recover costs.


FRICK, C. J., and McCARTY, CORFMAN, and 
THURMAN, JJ., concur.


ON Petition for Rehearing.


GIDEON, J.


Respondent has filed a petition for rehearing in 
which it is strenuously insisted that the court erred 
in holding that, as there is no reply made to the 
allegations of the counterclaim appearing in the 
judgment roll, this court was wrong in accepting 
the allegations as admitted facts. Respondent 
contends that, inasmuch as the plaintiff went to trial 
without a reply to the counterclaim, a reply was 
therefore waived, and numerous authorities are 
cited in support of that contention. That question or 
contention is presented for the first time in the 
petition for rehearing. Appeal was perfected and 
transcript filed in this court on June 19, 1917. 
Thereafter, the abstract was filed, and the appellant 
filed his brief  [*498]   [***22]  on October 17th. 
The case was argued on October 18th and 
submitted, and the respondent was then given time 
to file his brief. Thereafter, on October 20th, the 
respondent's motion to strike the bill of exceptions 
was granted, and that left the appeal to be heard and 
determined upon the judgment roll. On November 
10th respondent appeared in this court, and 
presented a certificate from the clerk of the district 
court, indicating that on the 7th day of November, 
1917, counsel had obtained an order from the 
district court in which respondent was authorized to 
file a reply nunc pro tunc to the counterclaim, and 
that was submitted to this court on November 10th, 
based upon a motion to make the reply part of the 
judgment roll. Thereafter,  [**778]  on November 
14th, respondent, within the time allowed, filed his 
brief. In the brief, counsel challenged the 
sufficiency of the assignments, but his chief 
argument and principal contention was that the 
counterclaim did not state facts sufficient to entitle 
the defendant to any relief, either affirmatively or 
as a defense. The case was considered upon the 
points presented in the argument, and this court 
held adversely to respondent's contention.  [***23]  
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Nowhere in his brief or in the oral argument was 
there any intimation or contention that the appellant 
had waived a reply to the allegations of the 
counterclaim. On the contrary, it was, at least by 
inference, admitted that if this court did not permit 
the filing of the reply allowed by the district court 
on November 7th, the case would be considered 
upon the admitted facts as contained in the 
counterclaim, and counsel proceeded to argue and 
have the case determined upon those questions. 
Now, for the first time, we are presented with a new 
theory. Counsel ought to at least be consistent. We 
considered the questions argued by counsel, and 
decided the case on the theory contended for by 
him, and he will not now be permitted to present to 
this court a new theory or contention which was 
neither in the record as it was before this court nor 
in the arguments made. Under the circumstances 
we do not feel called upon to pass upon the 
question as to whether appellant might not or did 
not waive the filing of reply.


In addition, as we view the case, after all it is 
immaterial  [*499]  whether a reply be deemed to 
have been waived or not. The jury impaneled by the 
court found the facts in favor [***24]  of the 
counterclaim. The court below, when rendering its 
findings, did not pass upon the facts at all as found 
by the jury, but erroneously assumed that the 
evidence offered by the defendant was incompetent 
because it tended to vary and contradict a written 
contract. If the court had found in favor of the 
respondent on the evidence, and had found facts not 
in accord with the jury's findings, then a different 
question would be presented to this court. But the 
court's ruling excluding the testimony left the jury's 
findings intact and unimpeached, and in legal effect 
adopted such findings as being supported by the 
evidence, if such evidence was admissible.


It is further insisted that the opinion of the court in 
effect holds that the verdict of a jury in an equity 
case is final and binding upon the chancellor. No 
such statement is contained in the opinion; neither 
can such conclusion be fairly made from the 
opinion as written. What we did hold and do hold is 


that the facts as stated in the counterclaim, and 
which were treated as admitted by counsel in his 
argument, if the reply was not permitted to be filed, 
were sufficient as matters of law to prevent a 
recovery on the part of the plaintiff.  [***25]  Had 
the court sought to disregard the findings of the 
jury as not agreeing with his conclusions of what 
the testimony established, it is needless to say that 
the court was in no sense bound by the jury's 
findings, and could have made such findings as the 
court thought the testimony warranted.


In the counterclaim in question it is alleged that the 
defendant was induced to place his name to the 
contract, sought to be enforced, by the false and 
fraudulent representations of the plaintiff, 
respondent, and which false and fraudulent 
representations were made with the intent and 
purpose of inducing defendant to sign the contract. 
The jury's findings support those allegations. It has 
been considered an elementary proposition that 
HN6[ ] fraud vitiated all contracts when 
established, and that any one induced to make 
 [*500]  a contract by false representations could be 
relieved from the burden thereof by a court of 
equity. Such in short is the holding of this court in 
its opinion in this case. That principle of law has 
been usually recognized by all courts and text-
writers, and we do not feel disposed to depart from 
a rule founded, as it is, upon ordinary common 
honesty.


The petition for rehearing [***26]  is denied.


FRICK, C. J., and McCARTY, CORFMAN, and 
THURMAN, JJ., concur.  


End of Document
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LexisNexis® Headnotes


Civil Procedure > Appeals > Appellate 
Jurisdiction > State Court Review


HN1[ ]  Appellate Jurisdiction, State Court 
Review


On certiorari, the supreme court reviews the 
decision of the court of appeals, not the trial court.


Business & Corporate 
Compliance > ... > Contracts Law > Contract 


Conditions & Provisions > Integration Clauses


Civil Procedure > Appeals > Standards of 
Review > Clearly Erroneous Review


Contracts Law > Contract 
Interpretation > Ambiguities & Contra 
Proferentem > General Overview


Civil Procedure > Appeals > Standards of 
Review > De Novo Review


HN2[ ]  Contract Conditions & Provisions, 
Integration Clauses


Whether a contract is integrated is a question of 
fact reviewed for clear error, and whether a contract 
is ambiguous is a question of law reviewed for 
correctness.


Business & Corporate 
Compliance > ... > Contracts Law > Contract 
Conditions & Provisions > Integration Clauses


Contracts Law > Contract Interpretation > Parol 
Evidence > General Overview


HN3[ ]  Contract Conditions & Provisions, 
Integration Clauses


As a principle of contract interpretation, the parol 
evidence rule has a very narrow application. Simply 
stated, the rule operates, in the absence of fraud or 
other invalidating causes, to exclude evidence of 
contemporaneous conversations, representations, or 
statements offered for the purpose of varying or 
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adding to the terms of an integrated contract. Thus, 
if a contract is integrated, parol evidence is 
admissible only to clarify ambiguous terms; it is not 
admissible to vary or contradict the clear and 
unambiguous terms of the contract. The application 
of the parol evidence rule is therefore a two-step 
process: First, the court must determine whether the 
agreement is integrated. If the court finds the 
agreement is integrated, then parol evidence may be 
admitted only if the court makes a subsequent 
determination that the language of the agreement is 
ambiguous.


Business & Corporate 
Compliance > ... > Contracts Law > Contract 
Conditions & Provisions > Integration Clauses


HN4[ ]  Contract Conditions & Provisions, 
Integration Clauses


An integrated agreement is defined as a writing or 
writings constituting a final expression of one or 
more terms of an agreement.  To determine whether 
a writing is an integration, a court must determine 
whether the parties adopted the writing as the final 
and complete expression of their bargain.  
Importantly, when parties have reduced to writing 
what appears to be a complete and certain 
agreement, it will be conclusively presumed, in the 
absence of fraud, that the writing contains the 
whole of the agreement between the parties.


Business & Corporate 
Compliance > ... > Contracts Law > Contract 
Conditions & Provisions > Integration Clauses


Contracts Law > Contract Interpretation > Parol 
Evidence > General Overview


HN5[ ]  Contract Conditions & Provisions, 
Integration Clauses


Where a contract by an explicit term purports to be 
integrated, a court will nevertheless allow extrinsic 


evidence in support of an argument that the contract 
is not, in fact, valid for certain reasons that the 
court has specified. Extrinsic evidence is 
appropriately considered, even in the face of a clear 
integration clause, where the contract is alleged to 
be a forgery, a joke, a sham, lacking in 
consideration, or where a contract is voidable for 
fraud, duress, mistake, or illegality.  By their very 
nature, these bases for invalidation of a contract are 
not necessarily provable by reference to the 
contract itself.  Moreover, these bases are not 
necessarily inconsistent with an explicit agreement 
that a contract constitutes the complete 
understanding of the parties. In other words, a 
written contract could purport to constitute the 
complete understanding of the parties, yet 
nevertheless be invalid because it is a forgery, a 
joke, a sham, or the result of fraud, duress, mistake, 
or illegality.


Business & Corporate 
Compliance > ... > Contracts Law > Contract 
Conditions & Provisions > Integration Clauses


Contracts Law > Contract Interpretation > Parol 
Evidence > General Overview


HN6[ ]  Contract Conditions & Provisions, 
Integration Clauses


The Supreme Court of Utah will not allow extrinsic 
evidence of a separate agreement to be considered 
on the question of integration in the face of a clear 
integration clause.  To the extent any prior cases 
provide otherwise, the Court overrules those cases, 
including: Ringwood v. Foreign Auto Works, Inc., 
671 P.2d 182 (Utah 1983); Bullfrog Marina, Inc. v. 
Lentz, 501 P.2d 266 (Utah 1972), Eie v. St. 
Benedict's Hospital, 638 P.2d 1190 (Utah 1981); 
Spears v. Warr, 44 P.3d 742 (Utah 2002); Hall v. 
Process Instruments & Control, Inc., 890 P.2d 
1024 (Utah 1995); and Union Bank v. Swenson, 
707 P.2d 663 (Utah 1985).
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Opinion by: DURRANT


Opinion


 [**327]  On Certiorari to the Utah Court of 
Appeals


DURRANT, Justice:


INTRODUCTION


 [*P1]  We granted certiorari in this case to 
consider the court of appeals' assessment of the 
parol evidence rule. The trial court considered 
extrinsic evidence in determining that the lease at 
issue is invalid. The court of appeals reversed and 
held that while the trial court properly considered 
extrinsic evidence in determining whether the lease 
is an integrated writing, it erred in finding the lease 


to be invalid. The court of appeals so concluded 
primarily because the lease contains a clear 
integration clause. The court of appeals concluded 
that the lease is valid, integrated, and unambiguous. 
We consider the question of when extrinsic 
evidence is permitted on the question of integration 
where the contract at issue contains a clear 
integration clause. We conclude that extrinsic 
evidence of a separate oral agreement  [***2] is not 
admissible in the face of such a clause. Thus, 
although we affirm the court of appeals' conclusion 
that the lease is valid, integrated, and unambiguous, 
we disagree with the court's assessment of the parol 
evidence rule insofar as it allowed extrinsic 
evidence to be considered in assessing whether the 
lease is an integration.


BACKGROUND


 [*P2]  In 1981, Richard Tangren purchased 
approximately 135 acres of unimproved land near 
the Colorado River from the State Institutional 
Trust Lands and the Bureau of Land Management. 
This property has since been held in trust by the 
Tangren Family Trust, of which Richard is the 
trustee and his children, including his son Rodney 
Tangren, are beneficiaries.


 [*P3]  Richard decided to build a dude ranch on 
the land. To this end, he built a building with a 
basement and connecting tunnels, which he 
intended to use for storage or guest 
accommodations, by blasting an area out of the side 
of a mountain. He also built a horseshoe pit, a 
tennis court, a baseball diamond, a shooting range, 
an airplane runway,  [**328]  and horse corrals. 
Notwithstanding these improvements, the property 
has never actually operated as a dude ranch because 
it lacks running water, electricity, and 
 [***3] facilities to prepare food for guests.


 [*P4]  Rodney assisted his father in making these 
improvements to the ranch. In fact, among all of 
Richard's children, Rodney was the only one who 
showed significant interest in the ranch. In order to 
make progress on improvements at the ranch, 
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Richard kept Rodney on the payroll of Richard's 
fencing company but allowed Rodney to work at 
the ranch. In the early 1990s, Rodney quit his job at 
the fencing company in order to work on the ranch 
full-time.


 [*P5]  At some point, Rodney became concerned 
that he would lose his investment of capital and 
time that he had put into the ranch. Specifically, he 
worried that once the ranch became profitable, his 
siblings, who are also beneficiaries under the 
Tangren Family Trust, would attempt to take his 
interest in the ranch. In 1992, in response to these 
concerns, Richard had his attorneys prepare a lease 
agreement (the "Lease"). Under the terms of the 
Lease, Richard, as trustee of the Tangren Family 
Trust, agreed to lease the property to Rodney for 
ninety-nine years at $ 275 per month, which 
included rent, taxes, and insurance. The Lease also 
included an integration clause, which reads as 
follows: "Entire Agreement: This  [***4] Lease 
contains the entire understanding between the 
parties with respect to its subject-matter, the 
Property and all aspects of the relationship between 
Lessee and Lessor." The Lease was first executed 
in 1992 and again executed in 1994. The only 
difference between the 1992 and 1994 versions, 
other than a change in the dates, was the removal of 
Rodney's wife, Paula Tangren, as a lessee.


 [*P6]  In 2001, after Richard and Rodney's 
relationship deteriorated, Rodney recorded the 
Lease. Richard thereafter demanded payments 
under the terms of the Lease from Rodney, and 
Rodney tendered checks to Richard for the amount 
owed. Richard never cashed those checks. Richard 
ultimately filed this action against Rodney. In his 
original complaint, Richard claimed only that 
Rodney breached the terms of the Lease and sought 
to recover Lease payments and payment for 
Rodney's alleged damage to and removal of 
Richard's personal property from the ranch. In his 
amended complaint, filed during the course of the 
bench trial two years after the original complaint, 
Richard claimed that Rodney breached the Lease 
and that the Lease "did not form a valid contract 


between the parties because the conditions upon 
which it  [***5] was entered into were never met." 
Rodney counterclaimed for damages relating to 
Richard's alleged trespass on the ranch and claimed 
fraud and negligent misrepresentation relating to 
the execution of the Lease.


 [*P7]  During the bench trial, both Richard and 
Rodney testified regarding the Lease. Richard 
testified that the Lease was not intended to be a 
lease but rather a "stop gap" measure to prevent 
Rodney's siblings from taking Rodney's interest in 
the ranch at some point in the future. Richard 
testified that he did not intend for the Lease to be 
valid and that it was only to be used after his death. 
1 Rodney also testified that the purpose  [**329]  of 


1 Richard testified in this regard as follows:


THE COURT: Did you talk to Rodney about why you were not 
giving him a copy [of the Lease]?


THE WITNESS [Richard Tangren]: Yes.


THE COURT: What did you say?


THE WITNESS: He knew, I told him I said, this lease, 
Rodney, is just a stop-gap measure. It is not a lease. I never 
intended it to be a lease. This is a document that will prevent 
your brothers, your sisters, six of them,  [***6] ever ganging up 
on you sometime in the future. . . .


. . .


THE WITNESS: I said this document Rodney, will prevent 
your brothers and sisters from ever coming in and forcing you 
out of the ranch. Basically that's it.


THE COURT: Did you say anything more?


THE WITNESS: No. That was the idea of the document. That's 
why we prepared the document. I did.


THE COURT: Did you explain to him why you were not 
giving him the original of the lease?


THE WITNESS: Yes. Because it was not to be his because it 
wasn't a lease. It was only to be used and I had it in a place 
where the people running my estate when I died, they could 
bring it out and things, or destroy it or it never happened. In the 
meantime if there was anything that ever happened on any of 
my brother, his brothers and sisters part to come in and attempt 
to ace him out of the position that he was in, running the ranch, 
earning the money, distributing according to the things that we 
had set up. And as long as that was going on they could not 
come in because this lease would be found and I had it in a 
place where it would be found, and could be executed and he 
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the Lease was to protect him from his siblings. And 
he testified that this protection would be necessary 
only after his father's death. 2 


 [*P8]  In its Findings of Fact and Order, the trial 
court found that the Lease was "intended as a 
protection against an incursion upon [Rodney] by 
his siblings and was not intended to govern actions 
as between Richard Tangren and Rodney Tangren 
and both parties agreed and understood that it 
would only take effect if challenged by Rodney's 
siblings." Further, the court found that the Lease "is 
not a valid document" and that Rodney "knew the 
'Lease' was not intended as a functioning agreement 
between the Tangren Trust and [Rodney]." Because 
it found the Lease to be invalid, the court 
determined that Rodney had no obligation to pay 
rent to Richard. The court ordered Rodney off the 
ranch and provided him six months to remove his 
personal property. Rodney appealed.


couldn't do it. They couldn't come in and run him off. It was 
not intended to be a lease,  [***7] You Honor. It was intended 
to be a stop gap measure for that very reason. And that reason 
only.


2 Rodney testified in this regard as follows:


Q. [by attorney Craig Halls] . . . This lease was prepared for 
what purpose?


A. [by Defendant Rodney Tangren] It was to protect me from 
my brothers and sisters.


Q. And is it a fair statement to say that it was to, didn't you 
already testify that is was going to come into effect if 
something happened to your dad and your brothers and sisters 
came in and tried to take the ranch from you?


A. Yes. That's when they would squabble because he wasn't 
there to fight them. But as long as he was alive they wouldn't 
do nothing.


Q. The anticipation, as long as he was alive it was your 
anticipation that you and he would be out there working on this 
thing and it was a kind of a joint venture type thing and the 
lease wasn't required. It wasn't necessary.


A. No. That's not true. He basically, he would come and go, do 
things or whatever. I was the one that actually got in for, since 
actually before the lease. That's how I got the lease was all of 
the time that I'd spent mostly, because I didn't have any money 
back then. I did put money into the thing and that's when I 
 [***8] went to him and said Dad, I need something to protect 
me. And that's how that lease got drawn up.


 [*P9]  The court of appeals reversed. 3 It explained 
that the trial court properly considered extrinsic 
evidence in assessing whether the Lease is an 
integration but that it erred in relying on Richard's 
"testimony regarding his intent in creating the 
Lease . . . in the face of a clear and unambiguous 
integration clause in the Lease itself." 4 
 [***9] Thus, the court of appeals concluded that 
"the trial court's findings as to integration were 
clearly erroneous." 5 The court of appeals found 
that the parties entered into a "valid, integrated, and 
unambiguous lease agreement" and remanded the 
case for a determination regarding Rodney's alleged 
breach of the Lease. 6 We granted certiorari to 
determine whether the court of appeals erred in its 
assessment of the parol evidence rule. 


STANDARD OF REVIEW


 [*P10]  HN1[ ] On certiorari, we review the 
decision of the court of appeals, not the trial court. 7 
HN2[ ] Whether a contract is integrated is a 
question of fact reviewed for clear error, 8 and 
whether a contract is ambiguous is a question of 
law reviewed for correctness. 9 


3 Tangren Family Trust v. Tangren, 2006 UT App 515, P 1, 154 P.3d 
180.


4 Id. P 9.


5 Id.


6 Id. PP 13-14.


7 E.g., Salt Lake County v. Metro W. Ready Mix, Inc., 2004 UT 23, P 
11, 89 P.3d 155.


8 See State v. Levin, 2006 UT 50, P 20, 144 P.3d 1096 ("[A]n 
appellate court reviews the trial court's findings of fact for clear 
error."); Bullfrog Marina, Inc. v. Lentz, 28 Utah 2d 261, 501 P.2d 
266, 270 (Utah 1972) ("[T]he court must determine as a question of 
fact whether the parties did in fact adopt a particular writing or 
 [***10] writings as the final and complete expression of their 
bargain.").


9 See Nielsen v. Gold's Gym, 2003 UT 37, P 6, 78 P.3d 600.
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 [**330]  ANALYSIS


 [*P11]  We have expounded on the parol evidence 
rule on a number of occasions and explained that


HN3[ ] as a principle of contract 
interpretation, the parol evidence rule has a 
very narrow application. Simply stated, the rule 
operates, in the absence of fraud or other 
invalidating causes, to exclude evidence of 
contemporaneous conversations, 
representations, or statements offered for the 
purpose of varying or adding to the terms of an 
integrated contract. 10


Thus, if a contract is integrated, parol evidence is 
admissible only to clarify ambiguous terms; it is 
"not admissible to vary or contradict the clear and 
unambiguous terms of the contract." 11 The 
application of the parol evidence rule is therefore a 
two-step process: "First, the court must determine 
whether the agreement is integrated. If the court 
finds the agreement is integrated, then parol 
evidence may be admitted only if the court makes a 
subsequent determination that the language of the 
agreement is ambiguous." 12 


 [*P12]  We have HN4[ ] defined an integrated 
agreement as "'a writing or writings constituting a 
final expression of one or more terms of an 
agreement.'" 13 To determine whether a writing is 
an integration, a court must determine whether the 
parties adopted the writing "as the final and 
complete expression of their bargain." 14 
Importantly, we have explained "that when parties 
have reduced to writing what appears to be a 
complete and certain agreement, it will be 


10 Hall v. Process Instruments & Control, Inc., 890 P.2d 1024, 1026 
(Utah 1995)  [***11] (citations omitted).


11 Id. at 1026-27.


12 Id. at 1027.


13 Id. (quoting Restatement (Second) of Contracts § 209 (1981)).


14 Bullfrog Marina, Inc. v. Lentz, 28 Utah 2d 261, 501 P.2d 266, 270 
(Utah 1972) (emphasis added).


conclusively presumed, in the absence of fraud, that 
the writing contains the whole of the agreement 
between the parties." 15 


 [*P13]  In this case, the Lease contains an 
integration clause entitled "Entire Agreement" in 
which Richard and Rodney explicitly agree that 
"[t]his Lease contains the entire understanding 
between the parties with respect to its subject-
matter, the Property and all aspects of the 
relationship between Lessee and Lessor." 
Integration clauses, such as this one,


"are routinely incorporated in agreements in 
order to signal to the  [***12] courts that the 
parties agree that the contract is to be 
considered completely integrated. A 
completely integrated agreement must be 
interpreted on its face, and thus the purpose and 
effect of including a merger clause is to 
preclude the subsequent introduction of 
evidence of preliminary negotiations or of side 
agreements in a proceeding in which a court 
interprets the document." 16


 [*P14]  Richard argues that, despite the clear 
integration clause to the contrary, the written Lease 
does not, in fact, contain the entire understanding 
between the parties, but that the parties entered into 
a separate oral agreement. Richard has 
characterized this separate oral agreement in two 
ways. First, he has argued that he and Rodney 
orally agreed that the Lease was not to be a valid 
lease at all. Second, he has argued that he and 
Rodney orally agreed that the effectiveness of the 
Lease was to be subject to a condition precedent--
specifically, an incursion upon Rodney by his 
siblings after Richard's death. Regardless of which 
of these characterizations  [***13] is accepted, 
Richard's argument amounts to a contention that a 
separate oral understanding overrides the written 


15 Id.


16 Ford v. Am. Express Fin. Advisors, Inc., 2004 UT 70, P 28, 98 
P.3d 15 (quoting Sec. Watch, Inc. v. Sentinel Sys., Inc., 176 F.3d 
369, 372 (6th Cir. 1999)).
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Lease's clear integration clause. We reject this 
argument.


 [*P15]  HN5[ ] Where a contract by an explicit 
term purports to be integrated, we will nevertheless 
allow extrinsic evidence in support of an argument 
that the contract is not, in fact, valid for certain 
reasons that we have specified. We have held that 
extrinsic evidence  [**331]  is appropriately 
considered, even in the face of a clear integration 
clause, where the contract is alleged to be a forgery, 
a joke, a sham, lacking in consideration, or where a 
contract is voidable for fraud, duress, mistake, or 
illegality. 17 By their very nature, these bases for 
invalidation of a contract are not necessarily 
provable by reference to the contract itself. 18 
Moreover, these bases are not necessarily 
inconsistent with an explicit agreement that a 
contract constitutes the complete understanding of 
the parties. In other words, a written contract could 
purport to constitute the complete understanding of 
the parties, yet nevertheless be invalid because it is 
a forgery, a joke, a sham, or the result of fraud, 
duress, mistake, or illegality. 


 [*P16]  Richard's argument that the Lease is not 
integrated because he and Rodney entered into a 
separate oral agreement does not present a 
circumstance under which we allow extrinsic 
evidence to be considered on the question of 
integration in the face of a clear integration clause. 
Richard does not argue that the Lease is complete 
yet invalid on one of the above-described bases for 
invalidity. Rather, he argues that it is incomplete 
because he and Rodney entered into a separate oral 
agreement either that it was invalid or subject to a 
condition precedent. To argue that the Lease is not 
the complete agreement of the parties is to argue in 
direct contradiction to the clear integration clause. 
Thus, HN6[ ] we will not allow extrinsic evidence 


17 See Union Bank v. Swenson, 707 P.2d 663, 665 (Utah 1985); 
 [***14] Restatement (Second) of Contracts § 214 cmt. c.


18 See Union Bank, 707 P.2d at 665; Restatement (Second) of 
Contracts § 214 cmt. c ("[I]nvalidating causes need not and 
commonly do not appear on the face of the writing.").


of a separate agreement to be considered on the 
question of integration in the face of a clear 
integration clause. 19 To the extent any of our prior 
cases provide otherwise, we overrule those cases. 20 


19 See, e.g., Howard v. Perry, 141 Idaho 139, 106 P.3d 465, 467-68 
(Idaho 2005)  [***15] ("If a written contract is complete upon its 
face and unambiguous, no fraud or mistake being alleged, extrinsic 
evidence of prior or contemporaneous negotiations or conversations 
is not admissible to contradict, vary, alter, add to, or detract from the 
terms of the contract. A written contract that contains a merger 
clause is complete upon its face. . . . The merger clause is not merely 
a factor to consider in deciding whether the agreement is integrated; 
it proves the agreement is integrated." (citations omitted)); UAW-GM 
Human Res. Ctr. v. KSL Recreation Corp., 228 Mich. App. 486, 579 
N.W.2d 411, 418 (Mich. Ct. App. 1998) ("[W]hen the parties include 
an integration clause in their written contract, it is conclusive and 
parol evidence is not admissible to show that the agreement is not 
integrated except in cases of fraud that invalidate the integration 
clause or where an agreement is obviously incomplete 'on its face' 
and, therefore, parol evidence is necessary for the 'filling of gaps.'" 
(citation omitted)); Peterson v. Cornerstone Prop. Dev., LLC, 2006 
WI App 132, P 31, 294 Wis. 2d 800, 720 N.W.2d 716 ("The general 
rule is that when a contract includes an integration clause, evidence 
of contemporaneous  [***16] or prior oral agreements relating to the 
same subject matter are not admissible. In conjunction with the parol 
evidence rule, an integration clause generally bars the introduction of 
extrinsic evidence to vary or contradict the terms of a writing. 
Absent claims of duress, fraud, or mutual mistake, integration 
clauses are given effect." (citations, internal quotation marks, and 
footnote omitted)).


20 One case explicitly states otherwise, while others could be read to 
suggest otherwise. In Ringwood v. Foreign Auto Works, Inc., 671 
P.2d 182 (Utah 1983), we considered whether a written agreement 
containing a clear integration clause superseded a prior written 
agreement. We stated that "[i]n determining whether an agreement 
was intended to supersede a prior agreement, a court may consider 
extrinsic evidence as to the circumstances of the transaction, 
including the purpose for which the contested agreement was made." 
Id. at 183. Notwithstanding the integration clause, the trial court 
admitted extrinsic evidence on the issue and found that the second 
agreement superseded the prior agreement, and we affirmed. Id. at 
183-84. Because it was improper for the trial court to consider 
extrinsic evidence  [***17] under these circumstances, we overrule 
this case. We note, however, that under the rule that we articulate 
today, we would have given effect to the second agreement's 
integration clause and excluded extrinsic evidence. We therefore 
would have concluded, as did the trial court, that the second 
agreement superseded the first.


In Bullfrog Marina, Inc. v. Lentz we stated, "Whether a document 
was or was not adopted as an integration may be proved by any 
relevant evidence." 28 Utah 2d 261, 501 P.2d 266, 270 (Utah 1972). 
We also stated that "[i]n determining the issue of the completeness of 
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 [*P17]  [**332]   We therefore disagree, in part, 
with the court of appeals' assessment of the parol 
evidence rule. The court of appeals explained that 
"[a]ny relevant evidence, including parol evidence, 
is admissible in the preliminary determination of 
integration" and stated that it was appropriate for 
the trial court to have considered Richard's 
testimony regarding the intent of the Lease. 21 We 
hold today thatHN7[ ]  in the face of a clear 
integration clause, extrinsic evidence of a separate 
oral agreement is not admissible on the question of 
integration. The court of appeals ultimately held, 
however, that "[t]he Lease is an integrated 
agreement, against which parol evidence may not 
be admitted absent some ambiguity in the terms of 
the Lease." 22 We agree that the Lease is a final and 


the integration in writing, evidence extrinsic to the writing itself is 
admissible. Parol testimony is admissible to show the circumstances 
under which the agreement was made and the purpose for which the 
instrument was executed." Id. We quoted this language in Eie v. St. 
Benedict's Hospital, 638 P.2d 1190, 1194 (Utah 1981), and Spears v. 
Warr, 2002 UT 24, P 19, 44 P.3d 742. And in Hall v. Process 
Instruments & Control, Inc. we cited Eie for the proposition that 
"[a]ll relevant evidence is admissible to prove integration." 890 P.2d 
1024, 1028 (Utah 1995). None of the contracts at issue in these cases 
included an integration  [***18] clause. Thus, we were not presented 
with the issue we face in this case: whether extrinsic evidence of a 
separate oral agreement regarding the contract is admissible in the 
face of a clear integration clause. To the extent our statements in 
Bullfrog Marina, Inc., Eie, Spears, and Hall suggest that extrinsic 
evidence of a separate oral agreement is admissible where the 
contract contains a clear integration clause, we disavow them.


Finally, in Union Bank we stated as follows: Protection against 
judicial enforcement of writings that appear to be binding 
integrations but in fact are not lies in the provision that all 
relevant evidence is admissible on the threshold issue of 
whether the writing was adopted by the parties as an integration 
of their agreement. This appears to be so even if the writing 
clearly states it to be a complete and final statement of the 
parties' agreement.


707 P.2d at 665. This statement is properly understood in the context 
of the discussion in which it is found--a discussion explaining that 
extrinsic evidence is admissible on the question of integration when 
a written agreement is alleged to be invalid. See id. But if read in 
isolation, this statement could suggest  [***19] that extrinsic 
evidence is always admissible on the question of integration. Such a 
reading of this statement is inaccurate, and one that we disavow.


21 Tangren Family Trust v. Tangren, 2006 UT App 515, PP 7, 9, 154 
P.3d 180.


complete expression of Richard and Rodney's 
bargain; thus, we affirm this holding.


 [*P18]  Because the Lease is integrated, we 
consider the second step in assessing the 
applicability of the parol evidence  [***20] rule: 
whether the terms of the Lease are ambiguous. If 
the terms are ambiguous, extrinsic evidence is 
admissible to clarify the meaning of those terms. 23 
Neither Richard nor Rodney challenges the Lease's 
terms as ambiguous. For this reason, we affirm the 
court of appeals' conclusion that the Lease is 
unambiguous. 24 The parol evidence rule therefore 
bars the use of extrinsic evidence to vary or add to 
the terms of the Lease because it is valid, 
integrated, and unambiguous. 


CONCLUSION


 [*P19]  Extrinsic evidence of a separate oral 
agreement is not admissible on the question of 
integration where the contract at issue contains a 
clear integration clause. Thus, evidence that 
Richard and Rodney entered into a separate oral 
agreement that the Lease is invalid or that its 
effectiveness is subject to a condition precedent 
was improperly considered by the trial court, given 
that the Lease contains a clear integration clause. 
We conclude that the Lease is integrated and that 
its terms are unambiguous. Thus, the parol 
evidence rule bars the admission of all extrinsic 
evidence regarding the Lease. Affirmed.


 [*P20]  Chief Justice Durham,  [***21] Associate 
Chief Justice Wilkins, Justice Parrish, and Justice 
Nehring concur in Justice Durrant's opinion.


End of Document


22 Id. P 9.


23 See Hall, 890 P.2d at 1026-27.


24 Tangren Family Trust, 154 P.3d 180, 2006 UT App 515, P 11.


2008 UT 20, *20; 182 P.3d 326, **331; 2008 Utah LEXIS 25, ***17
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Securities Law > Blue Sky Laws > Offers & 
Sales


Securities Law > Initial Offerings of 
Securities > Definitions > General Overview


Securities Law > ... > Civil 
Liability > Fraudulent Interstate 
Transactions > General Overview


Securities Law > ... > Express 
Liabilities > Misleading Statements > General 
Overview


HN10[ ]  Scope of Provisions, Definitions


The holders of puts, calls, options, and other 
contractual rights or duties to purchase or sell 
securities are recognized as purchasers or sellers of 
securities for purposes of a 17 C.F.R. § 240.10b-5 
(Rule 10b-5), not because of a judicial conclusion 
that they are similarly situated to purchasers' or 
'sellers, but because the definitional provisions of 
the Securities and Exchange Act of 1934 
themselves grant them such a status.


Contracts Law > Defenses > Fraud & 
Misrepresentation > General Overview


Securities Law > ... > Express 
Liabilities > Misleading Statements > General 
Overview


Securities Law > Blue Sky Laws > Offers & 
Sales


Securities Law > ... > Civil 
Liability > Fraudulent Interstate 
Transactions > General Overview


HN11[ ]  Defenses, Fraud & Misrepresentation


Fraud in the purchase or sale of a security includes 
entering into a contract to sell a security with a 
secret reservation not to fully perform the contract.


Contracts Law > Defenses > Fraud & 
Misrepresentation > General Overview


Securities Law > ... > Express 
Liabilities > Misleading Statements > General 
Overview


Securities Law > ... > Civil 
Liability > Fraudulent Interstate 
Transactions > General Overview


HN12[ ]  Defenses, Fraud & Misrepresentation


It is a party's secret reservation not to fully perform 
a securities contract that distinguishes cases from 
routine breach of contract and common law fraud 
cases and brings them within the scope of 17 C.F.R. 
§ 240.10b-5.


Business & Corporate 
Compliance > ... > Dispute 
Resolution > Conflict of Law > Jurisdiction


Civil Procedure > Preliminary 
Considerations > Venue > General Overview


Civil Procedure > ... > Jurisdiction > Subject 
Matter Jurisdiction > General Overview


Civil Procedure > ... > Subject Matter 
Jurisdiction > Jurisdiction Over 
Actions > General Overview


International Law > Dispute 
Resolution > Comity Doctrine > General 
Overview


International Trade Law > Dispute 
Resolution > International Commercial 
Arbitration > Arbitration


HN13[ ]  Conflict of Law, Jurisdiction


Forum selection issues raise concerns not of subject 
matter jurisdiction but of improper venue or failure 
to state a claim on which relief may be granted. 
Choice of law issues are equally unrelated to 
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subject matter jurisdiction; state and federal courts 
routinely apply the law of other states, even of 
other countries. A district court applying foreign 
law might find it appropriate to exercise its 
discretion and either transfer venue or dismiss a 
case on grounds of forum nonconveniens.


Civil Procedure > Preliminary 
Considerations > Federal & State 
Interrelationships > General Overview


Criminal Law & 
Procedure > ... > Fraud > Securities 
Fraud > Elements


Securities Law > Blue Sky Laws > Offers & 
Sales


Securities Law > Civil Liability 
Considerations > General Overview


Securities Law > ... > Civil 
Liability > Fraudulent Interstate 
Transactions > General Overview


HN14[ ]  Preliminary Considerations, Federal 
& State Interrelationships


The provisions of 17 C.F.R. § 240.10b-5 prohibit 
fraud in the sale of securities when significant 
conduct occurs in the United States or conduct 
occurs anywhere and has substantial effects on 
investors in the United States.


Civil Procedure > ... > Subject Matter 
Jurisdiction > Jurisdiction Over 
Actions > General Overview


International Law > Dispute 
Resolution > Comity Doctrine > General 
Overview


Securities Law > Civil Liability 
Considerations > General Overview


HN15[ ]  Subject Matter Jurisdiction, 
Jurisdiction Over Actions


Where conduct material to the completion of the 17 
C.F.R. § 240.10b-5 fraud occurs in the United 
States, jurisdiction is appropriate despite the fact 
that additional relevant conduct occurs abroad.


Civil 
Procedure > ... > Jurisdiction > Jurisdictional 
Sources > General Overview


Governments > Courts > Judicial Comity


International Law > Dispute 
Resolution > Comity Doctrine > General 
Overview


Governments > Courts > Authority to 
Adjudicate


International Law > Dispute 
Resolution > General Overview


Business & Corporate 
Compliance > ... > Dispute 
Resolution > Conflict of Law > Choice of Law


Business & Corporate 
Compliance > ... > Dispute 
Resolution > Conflict of Law > Jurisdiction


HN16[ ]  Jurisdiction, Jurisdictional Sources


In general, a court will not consider an international 
comity or choice of law issue unless there is a true 
conflict between United States law and the relevant 
foreign law. A true conflict exists only when a 
person subject to regulation by two states cannot 
comply with the laws of both.


Civil Procedure > ... > Federal & State 
Interrelationships > Choice of Law > General 
Overview


210 F.3d 1207, *1207; 2000 U.S. App. LEXIS 8487, **1
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HN17[ ]  Federal & State Interrelationships, 
Choice of Law


To be mandatory, a clause containing binding 
forum selection and choice of law provisions must 
contain language that clearly designates a forum as 
the exclusive one.


Civil Procedure > Preliminary 
Considerations > Federal & State 
Interrelationships > General Overview


HN18[ ]  Preliminary Considerations, Federal 
& State Interrelationships


Courts routinely decline to consider choice of law 
issues in the absence of a demonstrated conflict.


Civil Procedure > Appeals > Standards of 
Review > De Novo Review


Civil Procedure > ... > Jury Trials > Jury 
Instructions > General Overview


HN19[ ]  Standards of Review, De Novo 
Review


The appeals courts review de novo a determination 
that the statute of frauds does not apply.


Civil Procedure > Appeals > Reviewability of 
Lower Court Decisions > Preservation for 
Review


Contracts Law > Statute of 
Frauds > Requirements > Performance


Contracts Law > Statute of Frauds > General 
Overview


Contracts Law > Statute of 
Frauds > Requirements > General Overview


HN20[ ]  Reviewability of Lower Court 


Decisions, Preservation for Review


A party waives its argument on appeal with respect 
to Colo. Rev. Stat. § 38-10-112(a) by failing to 
raise it in district court.


Business & Corporate 
Compliance > ... > Contracts Law > Contract 
Formation > Execution & Delivery


Securities Law > Initial Offerings of 
Securities > Definitions > General Overview


Securities Law > Blue Sky Laws > General 
Overview


Securities Law > Blue Sky Laws > Offers & 
Sales


HN21[ ]  Formation of Contracts, Execution


See Colo. Rev. Stat. § 4-8-319.


Business & Corporate 
Compliance > ... > Contracts Law > Contract 
Formation > Execution & Delivery


Contracts Law > Contract 
Modifications > General Overview


Securities Law > Blue Sky 
Laws > Administration & Enforcement


HN22[ ]  Formation of Contracts, Execution


See Colo. Rev. Stat. § 4-8-113.


Commercial Law (UCC) > Investment 
Securities (Article 8) > General Overview


Securities Law > Initial Offerings of 
Securities > Definitions > General Overview


Securities Law > Blue Sky Laws > Exemptions 
& Exclusions > Exempt Securities


210 F.3d 1207, *1207; 2000 U.S. App. LEXIS 8487, **1
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HN23[ ]  Commercial Law (UCC), Investment 
Securities (Article 8)


The definition of "security" under Colo. Rev. Stat. 
§ 4-8-319 bears little resemblance to the definition 
of "security" under federal securities laws.


Commercial Law (UCC) > Investment 
Securities (Article 8) > General Overview


Securities Law > Blue Sky Laws > Types of 
Securities > Options, Subscription Rights & 
Warrants


Securities Law > Blue Sky Laws > Exemptions 
& Exclusions > Exempt Securities


HN24[ ]  Commercial Law (UCC), Investment 
Securities (Article 8)


Colo. Rev. Stat. § 4-8-102 classifies securities as 
either certificated or uncertificated.


Securities Law > Blue Sky Laws > Types of 
Securities > Options, Subscription Rights & 
Warrants


Securities Law > Blue Sky Laws > Exemptions 
& Exclusions > Exempt Securities


HN25[ ]  Types of Securities, Options, 
Subscription Rights & Warrants


See Colo. Rev. Stat. § 4-8-102 (1)(b).


Commercial Law (UCC) > Investment 
Securities (Article 8) > General Overview


Securities Law > Blue Sky Laws > Types of 
Securities > Options, Subscription Rights & 
Warrants


Securities Law > Blue Sky Laws > Exemptions 
& Exclusions > Exempt Securities


HN26[ ]  Commercial Law (UCC), Investment 
Securities (Article 8)


See Colo. Rev. Stat. § 4-8-102(c).


Business & Corporate 
Compliance > ... > Contract 
Formation > Consideration > Detrimental 
Reliance


Contracts Law > Statute of 
Frauds > Exceptions > General Overview


Commercial Law (UCC) > Investment 
Securities (Article 8) > General Overview


Business & Corporate 
Compliance > ... > Contract 
Formation > Consideration > Promissory 
Estoppel


Contracts Law > Statute of Frauds > General 
Overview


Securities Law > ... > Civil Liability > Blue Sky 
Fraud > General Overview


Securities Law > Blue Sky Laws > Offers & 
Sales


HN27[ ]  Consideration, Detrimental Reliance


Where a party does not establish that an option was 
a security under Colo. Rev. Stat. § 4-8-319, it is not 
entitled to rely on the statute of frauds.


Business & Corporate 
Compliance > ... > Contract 
Formation > Consideration > Detrimental 
Reliance


Contracts Law > Statute of 
Frauds > Exceptions > General Overview


Contracts Law > Statute of Frauds > General 


210 F.3d 1207, *1207; 2000 U.S. App. LEXIS 8487, **1
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Overview


HN28[ ]  Consideration, Detrimental Reliance


The part performance doctrine operates to preclude 
the application of the statute of frauds under Colo. 
Rev. Stat. § 4-8-319.


Business & Corporate 
Compliance > ... > Standards of 
Performance > Partial Performance > Oral 
Agreements


Contracts Law > Statute of 
Frauds > Exceptions > Partial Performance


Business & Corporate 
Compliance > ... > Contract 
Formation > Consideration > Detrimental 
Reliance


Contracts Law > Standards of 
Performance > Partial Performance > General 
Overview


Contracts Law > Statute of Frauds > General 
Overview


Contracts Law > Statute of 
Frauds > Exceptions > General Overview


Business & Corporate 
Compliance > ... > Contracts Law > Types of 
Contracts > Oral Agreements


HN29[ ]  Partial Performance, Oral 
Agreements


The part performance exception to the statute of 
frauds doctrine applies if there is partial 
performance of an oral contract which is (1) 
substantial; and (2) required by, and fairly referable 
to no other theory besides that allegedly contained 
within the oral agreement. This rule is based on the 
premise that the conduct constituting that partial 
performance must convincingly evidence the 


existence of the oral agreement.


Civil Procedure > Appeals > Standards of 
Review > De Novo Review


Criminal Law & Procedure > ... > Standards of 
Review > De Novo Review > Jury Instructions


Civil Procedure > ... > Jury Trials > Jury 
Instructions > General Overview


Civil Procedure > Appeals > Standards of 
Review > Abuse of Discretion


HN30[ ]  Standards of Review, De Novo 
Review


The appeals courts review the district court's refusal 
to give a particular instruction for an abuse of 
discretion. As for the instructions, the appeals 
courts conduct a de novo review to determine 
whether as a whole they correctly stated the 
governing law and provided the jury with an ample 
understanding of the issues and applicable 
standards.


Civil Procedure > ... > Jury Trials > Jury 
Instructions > General Overview


HN31[ ]  Jury Trials, Jury Instructions


A district court may properly give a separate 
instruction on partial performance if it is warranted 
by the evidence.


Civil Procedure > ... > Jury Trials > Jury 
Instructions > General Overview


Civil Procedure > Appeals > Standards of 
Review


HN32[ ]  Jury Trials, Jury Instructions


In reviewing a claim of instructional error, 


210 F.3d 1207, *1207; 2000 U.S. App. LEXIS 8487, **1
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however, the appeals courts consider the 
instructions in their totality and determine not 
whether they were faultless in every particular, but 
whether the jury was misinformed or misled.


Contracts Law > Contract 
Interpretation > Fiduciary Responsibilities


Governments > Fiduciaries


Contracts Law > Breach > General Overview


Torts > ... > Fraud & 
Misrepresentation > Negligent 
Misrepresentation > General Overview


Torts > ... > Fraud & 
Misrepresentation > Negligent 
Misrepresentation > Remedies


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


Torts > Intentional Torts > Breach of Fiduciary 
Duty > General Overview


Torts > Negligence > Defenses > General 
Overview


HN33[ ]  Contract Interpretation, Fiduciary 
Responsibilities


The economic loss rule is designed to preclude 
plaintiffs from circumventing the law of contract 
and seeking recovery in tort for what in essence is 
merely a claim of damages for breach of contract.


Contracts Law > Breach > General Overview


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


Torts > Negligence > Defenses > General 
Overview


HN34[ ]  Contracts Law, Breach


As applied in Colorado, the economic loss rule 
prevents recovery for negligence when the duty 
breached is a contractual duty and the harm 
incurred is the result of failure of the purpose of the 
contract.


Civil Procedure > Appeals > Standards of 
Review > De Novo Review


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


Torts > Business Torts > Bad Faith Breach of 
Contract > General Overview


Torts > Negligence > Defenses > General 
Overview


HN35[ ]  Standards of Review, De Novo 
Review


Appeals courts review de novo the district court's 
rejection of application of the economic loss rule.


Contracts Law > Contract 
Interpretation > Fiduciary Responsibilities


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


Contracts Law > Breach > General Overview


Governments > Fiduciaries


Torts > Business Torts > Bad Faith Breach of 
Contract > General Overview


Torts > Intentional Torts > Breach of Fiduciary 
Duty > General Overview


Torts > Negligence > Defenses > General 
Overview


HN36[ ]  Contract Interpretation, Fiduciary 
Responsibilities


210 F.3d 1207, *1207; 2000 U.S. App. LEXIS 8487, **1
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It is settled in Colorado that the economic loss rule 
applies only to tort claims based on negligence, and 
only to some negligence claims. As a general rule, 
no cause of action lies in tort when purely 
economic damage is caused by negligent breach of 
a contractual duty. Colorado law distinguishes 
situations, which involve a breach of contract and 
negligence claim, from cases in which an 
intentional tort is alleged. Colorado courts and 
courts applying Colorado law have noted this 
distinction and applied the economic rule 
accordingly.


Contracts Law > Breach > General Overview


Governments > Fiduciaries


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


Contracts Law > Contract 
Interpretation > Fiduciary Responsibilities


Torts > Business Torts > Bad Faith Breach of 
Contract > General Overview


Torts > Intentional Torts > Breach of Fiduciary 
Duty > General Overview


Torts > Negligence > Defenses > General 
Overview


HN37[ ]  Contracts Law, Breach


Applying the economic loss rule a court that 
prohibits plaintiffs from maintaining a negligence 
claim based on an alleged breach of a duty that 
arose only from the parties' contract, may allow 
plaintiffs' breach of fiduciary duty claim to stand.


Contracts Law > Defenses > Fraud & 
Misrepresentation > General Overview


Torts > Negligence > Defenses > General 
Overview


Contracts Law > Breach > General Overview


Contracts Law > Contract 
Interpretation > Fiduciary Responsibilities


Governments > Fiduciaries


Torts > Business Torts > Bad Faith Breach of 
Contract > General Overview


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


Torts > Intentional Torts > Breach of Fiduciary 
Duty > General Overview


HN38[ ]  Defenses, Fraud & Misrepresentation


The economic loss rule precludes recovery in tort 
only when the duty breached is a contractual duty. 
The rule is inapplicable where the duty breached 
arises independent of the contract.


Contracts Law > Defenses > Fraud & 
Misrepresentation > General Overview


Torts > ... > Fraud & 
Misrepresentation > Negligent 
Misrepresentation > Remedies


Contracts Law > Breach > Breach of Contract 
Actions > General Overview


Contracts Law > Breach > General Overview


Torts > ... > Fraud & 
Misrepresentation > Negligent 
Misrepresentation > General Overview


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


HN39[ ]  Defenses, Fraud & Misrepresentation


Where a negligence claim is based only on breach 
of a contractual duty, the law of contract rightly 
does not punish the breaching party, but limits the 


210 F.3d 1207, *1207; 2000 U.S. App. LEXIS 8487, **1
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breaching party's liability to damages that naturally 
flow from the breach. It is an altogether different 
situation where it appears two parties have in good 
faith entered into a contract but, in actuality, one 
party has deliberately made material false 
representations of past or present fact, has 
intentionally failed to disclose a material past or 
present fact, or has negligently given false 
information with knowledge that the other party 
would act in reliance on that information in a 
business transaction with a third party. The 
breaching party in this latter situation also is a 
tortfeasor and may not utilize the law of contract to 
shield liability in tort for the party's deliberate or 
negligent misrepresentations.


Contracts Law > Defenses > Fraud & 
Misrepresentation > General Overview


Torts > ... > Fraud & 
Misrepresentation > Negligent 
Misrepresentation > Elements


Torts > ... > Fraud & 
Misrepresentation > Negligent 
Misrepresentation > General Overview


Torts > ... > Fraud & 
Misrepresentation > Negligent 
Misrepresentation > Remedies


Torts > ... > Compensatory Damages > Types 
of Losses > Economic Losses


HN40[ ]  Defenses, Fraud & Misrepresentation


A claim of negligent misrepresentation based on 
principles of tort law, independent of any principle 
of contract law, may be available to a party to a 
contract. A negligent misrepresentation claim is 
based not on a contractual duty but on an 
independent common law duty requiring a party, in 
the course of business, to exercise reasonable care 
or competence in obtaining or communicating 
information on which other parties may justifiably 
rely.


Civil Procedure > Judgments > Relief From 
Judgments > Motions for New Trials


Civil Procedure > Trials > Jury 
Trials > Province of Court & Jury


Civil Procedure > Appeals > Standards of 
Review


Civil Procedure > ... > Standards of 
Review > Substantial Evidence > General 
Overview


Civil Procedure > ... > Standards of 
Review > Substantial Evidence > Sufficiency of 
Evidence


HN41[ ]  Relief From Judgments, Motions for 
New Trials


When a jury verdict is challenged on appeal, the 
appeals court's review is limited to determining 
whether the record, viewed in the light most 
favorable to the prevailing party, contains 
substantial evidence to support the jury's decision.


Civil Procedure > Trials > Jury 
Trials > Province of Court & Jury


HN42[ ]  Jury Trials, Province of Court & 
Jury


The jury has the exclusive function of appraising 
credibility, determining the weight to be given to 
the testimony, drawing inferences from the facts 
established, resolving conflicts in the evidence, and 
reaching ultimate conclusions of fact.


Civil Procedure > Trials > Judgment as Matter 
of Law > Directed Verdicts


Civil Procedure > Trials > Judgment as Matter 
of Law > General Overview


210 F.3d 1207, *1207; 2000 U.S. App. LEXIS 8487, **1
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Civil Procedure > Appeals > Reviewability of 
Lower Court Decisions > Preservation for 
Review


Civil Procedure > ... > Standards of 
Review > Substantial Evidence > Preservation 
for Appeal


HN43[ ]  Judgment as Matter of Law, Directed 
Verdicts


To preserve a sufficiency of the evidence claim for 
appellate review, a party must move for judgment 
as a matter of law (directed verdict) under Fed. R. 
Civ. P. 50(a) (Rule 50) at the close of the evidence. 
Motions under Rule 50 must specify the judgment 
sought and the law and the facts on which the 
moving party is entitled to the judgment. A party 
may not circumvent Fed. R. Civ. P. 50(a) by raising 
for the first time in a post-trial motion issues not 
raised in an earlier motion for directed verdict.


Civil Procedure > Trials > Judgment as Matter 
of Law > Directed Verdicts


Civil Procedure > Trials > Judgment as Matter 
of Law > General Overview


Civil Procedure > Trials > Jury Trials > Right 
to Jury Trial


HN44[ ]  Judgment as Matter of Law, Directed 
Verdicts


In considering whether the grounds of a motion for 
directed verdict are stated with sufficient 
specificity, we liberally construe Fed. R. Civ. P. 
50(a) in light of its purpose to secure a just, speedy, 
and inexpensive determination of a case. Technical 
precision is unnecessary. A rigid application of the 
rule is in order only if such application serves either 
of the rule's rationales, protecting the right to trial 
by jury or ensuring an opposing party has sufficient 
notice of an alleged error so that it may be cured 
before the party rests its case. The court considers 
whether the grounds stated in the motion are 


sufficiently specific on a case-by-case basis.


Civil Procedure > Trials > Judgment as Matter 
of Law > General Overview


Civil Procedure > Judgments > Relief From 
Judgments


Civil Procedure > Appeals > Reviewability of 
Lower Court Decisions > Preservation for 
Review


HN45[ ]  Trials, Judgment as Matter of Law


While Fed. R. Civ. P. 50(a) does not require 
technical precision in stating the grounds of the 
motion, it does require that they be stated with 
sufficient certainty to apprise the court and 
opposing counsel of the movant's position with 
respect to the motion. The statement of one ground 
precludes a party from claiming later that the 
motion should have been granted on a different 
ground.


Civil Procedure > Trials > Judgment as Matter 
of Law > General Overview


Civil Procedure > Judgments > Relief From 
Judgments


Civil Procedure > Appeals > Reviewability of 
Lower Court Decisions > Preservation for 
Review


HN46[ ]  Trials, Judgment as Matter of Law


Merely moving for directed verdict is not sufficient 
to preserve any and all issues that could have been, 
but were not raised in the directed verdict motion.


Civil Procedure > Appeals > Reviewability of 
Lower Court Decisions > Preservation for 
Review


210 F.3d 1207, *1207; 2000 U.S. App. LEXIS 8487, **1
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Torts > Remedies > Damages > General 
Overview


Civil Procedure > Appeals > Standards of 
Review


HN47[ ]  Reviewability of Lower Court 
Decisions, Preservation for Review


Where a party does not submit sufficiency of 
evidence damage issues to the district court until its 
post-trial motion for judgment as a matter of law, 
the appeals court may review its argument only to 
determine if there is any evidence to support the 
damage award.


Civil Procedure > Judgments > Relief From 
Judgments > Motions for New Trials


Torts > Remedies > Damages > General 
Overview


Civil Procedure > Judgments > Relief From 
Judgments > General Overview


Civil Procedure > ... > Relief From 
Judgments > Additur & Remittitur > General 
Overview


Civil Procedure > ... > Relief From 
Judgments > Additur & 
Remittitur > Remittiturs


Civil Procedure > Appeals > Standards of 
Review > Abuse of Discretion


HN48[ ]  Relief From Judgments, Motions for 
New Trials


The district court's denial of a defendant's motion 
for new trial or remittitur on grounds of 
excessiveness of damages will not be disturbed on 
appeal absent a gross abuse of discretion.


Civil Procedure > ... > Relief From 


Judgments > Additur & Remittitur > General 
Overview


Torts > Remedies > Damages > General 
Overview


Civil Procedure > Appeals > Standards of 
Review


HN49[ ]  Relief From Judgments, Additur & 
Remittitur


The appeals court will not disturb a jury's award of 
damages on a claim of excessiveness unless the 
award is so unreasonable as to shock the judicial 
conscience and to raise an irresistible inference that 
passion, prejudice, corruption, or other improper 
cause invaded the trial. It is within the virtually 
exclusive purview of the jury to evaluate credibility 
and fix damages.


Torts > Remedies > Damages > General 
Overview


HN50[ ]  Remedies, Damages


The jury's adoption of the damages amount 
established by a witness indicates it was swayed by 
his testimony, not by passion, prejudice, or other 
improper cause.


Torts > Remedies > Damages > General 
Overview


HN51[ ]  Remedies, Damages


Damages are precluded only where there is mere 
anticipation that an entity will enter the 
marketplace or where the damages are themselves 
not reasonably determinable.


Torts > Remedies > Damages > General 
Overview


210 F.3d 1207, *1207; 2000 U.S. App. LEXIS 8487, **1
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HN52[ ]  Remedies, Damages


As with all claims, a damage award is permissible 
if supported by substantial evidence, which 
together with reasonable inferences to be drawn 
therefrom provides a reasonable basis for 
computation of the damage.


Civil Procedure > Appeals > Standards of 
Review > Abuse of Discretion


Civil Procedure > Appeals > Standards of 
Review > Clearly Erroneous Review


HN53[ ]  Standards of Review, Abuse of 
Discretion


An appeals court reviews a district court's exclusion 
of evidence for an abuse of discretion. An appeals 
court will not disturb the district court's ruling 
absent a distinct showing it was based on a clearly 
erroneous finding of fact or an erroneous 
conclusion of law or manifests a clear error of 
judgment.


Contracts Law > Breach > General Overview


HN54[ ]  Types of Damages, Compensatory 
Damages


Breach of contract damages are generally measured 
at the time of breach.


Contracts 
Law > Remedies > Damages > Avoidable 
Consequences


HN55[ ]  Foreseeable Damages, Avoidable 
Consequences


An injured party claiming breach of contract 
generally has a duty to take such steps as are 
reasonable under the circumstances in order to 
mitigate or minimize the damages sustained.


Civil Procedure > ... > Defenses, Demurrers & 
Objections > Affirmative Defenses > Burdens 
of Proof


Torts > Remedies > Damages > Reductions of 
Damages


HN56[ ]  Affirmative Defenses, Burdens of 
Proof


A defendant bears the burden of proving the 
affirmative defense of failure to mitigate.


Torts > Remedies > Damages > Reductions of 
Damages


HN57[ ]  Types of Damages, Compensatory 
Damages


The defense of failure to mitigate damages will not 
be presented to the jury unless the trial court 
determines there is sufficient evidence to support it.


Torts > Remedies > Damages > Reductions of 
Damages


HN58[ ]  Types of Damages, Compensatory 
Damages


If the injured party could and would have entered 
into the subsequent contract, even if the contract 
had not been broken, and could have had the 
benefit of both, he can be said to have lost volume 
and the subsequent transaction is not a substitute 
for the broken contract.


Civil 
Procedure > Remedies > Damages > Punitive 
Damages


Torts > ... > Types of Damages > Punitive 
Damages > Aggravating Circumstances


210 F.3d 1207, *1207; 2000 U.S. App. LEXIS 8487, **1
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Civil 
Procedure > Remedies > Damages > General 
Overview


Torts > ... > Types of Damages > Punitive 
Damages > General Overview


Torts > ... > Punitive Damages > Measurement 
of Damages > General Overview


HN59[ ]  Damages, Punitive Damages


Colorado permits the imposition of punitive 
damages in all civil actions in which damages are 
assessed by a jury for a wrong done to the person or 
to personal or real property, and the injury 
complained of is attended by circumstances of 
fraud, malice, or willful and wanton conduct. Colo. 
Rev. Stat. § 13-21-102(1)(a). Willful and wanton 
conduct is conduct purposefully committed which 
the actor must have realized as dangerous, done 
heedlessly and recklessly, without regard to 
consequences, or of the rights and safety of others, 
particularly the plaintiff. Colo. Rev. Stat. § 13-21-
102(b). The amount of punitive damages must be 
reasonable, and generally cannot exceed the 
amount of a compensatory damages award. Colo. 
Rev. Stat. § 13-21-102(a). A party must prove 
entitlement to punitive damages beyond a 
reasonable doubt. Colo. Rev. Stat. § 13-25-127(2).


Civil Procedure > Appeals > Standards of 
Review > De Novo Review


Torts > ... > Types of Damages > Punitive 
Damages > General Overview


Civil 
Procedure > Remedies > Damages > Punitive 
Damages


HN60[ ]  Standards of Review, De Novo 
Review


Whether the evidence is sufficient to support a 
punitive damages award is a question of law 


appeals courts review de novo. Appeals courts 
consider the evidence in its totality and in the light 
most supportive of the verdict.


Civil Procedure > ... > Relief From 
Judgments > Additur & Remittitur > General 
Overview


Torts > ... > Types of Damages > Punitive 
Damages > General Overview


Civil 
Procedure > Remedies > Damages > General 
Overview


Civil 
Procedure > Remedies > Damages > Punitive 
Damages


HN61[ ]  Relief From Judgments, Additur & 
Remittitur


Colo. Rev. Stat. § 13-21-102(2) does not direct a 
court to reduce a punitive damages award if the 
conduct has ceased, the deterrent effect has been 
accomplished, or the purpose of punitive damages 
has been otherwise served. The statute grants the 
district court discretion. A court may reduce or 
disallow the award.


Civil 
Procedure > Remedies > Damages > Punitive 
Damages


Constitutional Law > ... > Fundamental 
Rights > Procedural Due Process > Scope of 
Protection


Torts > ... > Punitive Damages > Measurement 
of Damages > Constitutional Requirements


Civil 
Procedure > Remedies > Damages > General 
Overview


210 F.3d 1207, *1207; 2000 U.S. App. LEXIS 8487, **1
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Torts > ... > Types of Damages > Punitive 
Damages > General Overview


HN62[ ]  Damages, Punitive Damages


If a punitive damages award is supported by 
sufficient evidence and not grossly excessive under 
the U.S. Const. amend. XIV, the decision to let the 
award stand is a matter within the discretion of the 
district court.


Civil 
Procedure > Remedies > Damages > Punitive 
Damages


Constitutional Law > ... > Fundamental 
Rights > Procedural Due Process > General 
Overview


Torts > ... > Punitive Damages > Measurement 
of Damages > Constitutional Requirements


Civil 
Procedure > Remedies > Damages > General 
Overview


Constitutional Law > Substantive Due 
Process > Scope


Torts > ... > Types of Damages > Punitive 
Damages > General Overview


Torts > ... > Punitive Damages > Measurement 
of Damages > General Overview


HN63[ ]  Damages, Punitive Damages


The question of whether the punitive damages 
award comports with state law is separate from the 
determination of whether it complies with the Due 
Process Clause of U.S. Const. amend. XIV.


Civil Procedure > Appeals > Standards of 
Review > De Novo Review


Constitutional Law > Substantive Due 
Process > Scope


HN64[ ]  Standards of Review, De Novo 
Review


The appeals courts reviews de novo the issue of 
whether the award of damages complies with the 
Due Process Clause of U.S. Const. amend. XIV.


Civil 
Procedure > Remedies > Damages > Punitive 
Damages


Constitutional Law > Substantive Due 
Process > Scope


Torts > ... > Types of Damages > Punitive 
Damages > General Overview


Civil 
Procedure > Remedies > Damages > General 
Overview


Torts > ... > Punitive Damages > Measurement 
of Damages > General Overview


Torts > ... > Punitive Damages > Measurement 
of Damages > Constitutional Requirements


HN65[ ]  Damages, Punitive Damages


The courts engage in a multi-step analysis to 
determine if an award is constitutionally infirm 
under U.S. Const. amend. XIV. Initially, appeals 
courts identify the state interests that a punitive 
damages award is designed to serve. Punitive 
damages may properly be imposed to further a 
state's legitimate interests in punishing unlawful 
conduct and deterring its repetition. The general 
purposes of punitive damages are punishment of 
the defendant and deterrence against the 
commission of similar offenses by the defendant 
and others in the future. Next, courts determine if 
the defendant received fair notice not only of the 
conduct that will subject him to punishment, but 


210 F.3d 1207, *1207; 2000 U.S. App. LEXIS 8487, **1



https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:405C-DDT0-0038-X1KW-00000-00&context=&link=LNHNREFclscc62

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:405C-DDT0-0038-X1KW-00000-00&context=&link=LNHNREFclscc63

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:405C-DDT0-0038-X1KW-00000-00&context=&link=LNHNREFclscc64

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:405C-DDT0-0038-X1KW-00000-00&context=&link=LNHNREFclscc65





Page 17 of 45


also of the severity of the penalty that a state may 
impose.


Civil 
Procedure > Remedies > Damages > Punitive 
Damages


Constitutional Law > ... > Fundamental 
Rights > Procedural Due Process > General 
Overview


Torts > ... > Types of Damages > Punitive 
Damages > General Overview


Civil 
Procedure > Remedies > Damages > General 
Overview


HN66[ ]  Damages, Punitive Damages


Three factors guide the court's analysis of whether 
a defendant received adequate notice of the 
magnitude of the penalty that might be imposed: (1) 
the degree of reprehensibility of the defendant's 
conduct; (2) the ratio of the punitive damages 
award to the actual or potential harm inflicted on 
the plaintiff; and (3) a comparison of the punitive 
damages award with the civil or criminal penalties 
that could be imposed for comparable misconduct.


Civil 
Procedure > Remedies > Damages > Punitive 
Damages


Torts > ... > Punitive Damages > Measurement 
of Damages > Determinative Factors


Torts > ... > Types of Damages > Punitive 
Damages > General Overview


HN67[ ]  Damages, Punitive Damages


Infliction of economic injury, especially when done 
intentionally through affirmative acts of 
misconduct, or when the target is financially 


vulnerable, can warrant a substantial penalty.


Civil 
Procedure > Remedies > Damages > Punitive 
Damages


Torts > ... > Punitive Damages > Measurement 
of Damages > Determinative Factors


Civil 
Procedure > Remedies > Damages > General 
Overview


Torts > ... > Types of Damages > Punitive 
Damages > General Overview


HN68[ ]  Damages, Punitive Damages


Only in rare circumstances will a court find a 
punitive damages award to be grossly excessive 
where the ratio of the punitive award to the 
compensatory award is less than 1:1.


Torts > ... > Types of Damages > Punitive 
Damages > General Overview


HN69[ ]  Types of Damages, Punitive Damages


There is no precise ratio of punitive damages to 
compensatory damages that is excessive as a matter 
of law.


Civil 
Procedure > Remedies > Damages > Punitive 
Damages


Criminal Law & 
Procedure > Sentencing > Fines


Securities Law > Regulators > US Securities & 
Exchange Commission > Penalties for Knowing 
& Willful Violations


Securities Law > Regulators > US Securities & 


210 F.3d 1207, *1207; 2000 U.S. App. LEXIS 8487, **1
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Exchange Commission > Penalties & Unlawful 
Representations


HN70[ ]  Damages, Punitive Damages


A person or entity violating the Securities 
Exchange Act of 1934 is subject to penalties of fine 
and imprisonment. A fine of up to $ 2,500,000 may 
be imposed upon a corporate entity. Natural 
persons may not be fined more than $ 1,000,000, 
but may be imprisoned for up to ten years.  15 
U.S.C.S. § 78ff(a).


Civil 
Procedure > Remedies > Damages > Punitive 
Damages


Securities Law > Blue Sky Laws > Civil 
Liability > General Overview


Torts > Remedies > Damages > General 
Overview


Torts > ... > Types of Damages > Punitive 
Damages > General Overview


HN71[ ]  Damages, Punitive Damages


The Colorado Securities Act permits fines of up to 
$ 750,000 and imprisonment between four and 
sixteen years for willful violations of its provisions. 
Colo. Rev. Stat. § 11-51-603; Colo. Rev. Stat. § 18-
1-105.


Torts > ... > Types of Damages > Punitive 
Damages > General Overview


HN72[ ]  Types of Damages, Punitive Damages


Comparison of the award to civil or criminal 
penalties is only one of the indicators of whether a 
defendant is on notice of the magnitude of the 
award that may be imposed based on the 
defendant's misconduct.


Civil 
Procedure > Remedies > Damages > Punitive 
Damages


Torts > ... > Types of Damages > Punitive 
Damages > General Overview


Civil 
Procedure > Remedies > Damages > General 
Overview


HN73[ ]  Damages, Punitive Damages


In Colorado, a defendant is on notice of the 
magnitude of the penalty by virtue of Colo. Rev. 
Stat. § 13-21-102(1)(a). That section generally 
prohibits a punitive damages award in excess of the 
compensatory award. Thus, a defendant is on notice 
that a potential punitive award varies with the 
magnitude of the actual harm caused by the 
defendant, but only rarely will it exceed the amount 
reflective of the actual harm. In other words, the 
greater the harm, economic or otherwise, inflicted 
by the defendant, the greater the potential punitive 
award.


Civil Procedure > Remedies > Judgment 
Interest > Prejudgment Interest


Torts > ... > Types of Damages > Judgment 
Interest > General Overview


Civil Procedure > Remedies > Judgment 
Interest > General Overview


HN74[ ]  Judgment Interest, Prejudgment 
Interest


In Colorado, a prevailing party is entitled to 
prejudgment interest when money or property has 
been wrongfully withheld. Colo. Rev Stat. § 5-12-
102(1)(a).


Civil Procedure > Remedies > Judgment 
Interest > General Overview


210 F.3d 1207, *1207; 2000 U.S. App. LEXIS 8487, **1
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Torts > ... > Types of Damages > Judgment 
Interest > General Overview


HN75[ ]  Remedies, Judgment Interest


See Colo. Rev Stat. § 5-12-102(1)(a).


Civil Procedure > Remedies > Judgment 
Interest > General Overview


Torts > ... > Types of Damages > Judgment 
Interest > General Overview


HN76[ ]  Remedies, Judgment Interest


Colo. Rev Stat. § 5-12-102 is broadly construed to 
effectuate the legislative purpose of compensating 
parties for the loss of money or property to which 
they are entitled.


Civil Procedure > Appeals > Standards of 
Review > De Novo Review


Torts > ... > Types of Damages > Judgment 
Interest > General Overview


Civil Procedure > Remedies > Judgment 
Interest > General Overview


Civil Procedure > Remedies > Judgment 
Interest > Prejudgment Interest


HN77[ ]  Standards of Review, De Novo 
Review


Whether a particular factual circumstance falls 
within the terms of the prejudgment interest statute 
is a question of law reviewed de novo.


Civil Procedure > Remedies > Judgment 
Interest > Prejudgment Interest


Contracts Law > ... > Damages > Foreseeable 
Damages > General Overview


Civil Procedure > Remedies > Judgment 
Interest > General Overview


Contracts Law > Breach > General Overview


Torts > ... > Types of Damages > Judgment 
Interest > General Overview


HN78[ ]  Judgment Interest, Prejudgment 
Interest


It is settled in Colorado that one who is damaged by 
a breach of contract is entitled to recover 
prejudgment interest of eight percent annually from 
the time of the breach.


Civil Procedure > Remedies > Judgment 
Interest > Prejudgment Interest


Governments > Fiduciaries


Torts > Intentional Torts > Breach of Fiduciary 
Duty > General Overview


Civil Procedure > Remedies > Judgment 
Interest > General Overview


Torts > ... > Types of Damages > Judgment 
Interest > General Overview


HN79[ ]  Judgment Interest, Prejudgment 
Interest


One who is damaged by a breach of fiduciary duty 
may recover prejudgment interest from the date of 
the breach, since it is the breach itself that makes 
the conduct wrongful.


Contracts Law > Contract 
Interpretation > Fiduciary Responsibilities


Governments > Fiduciaries


Torts > Intentional Torts > Breach of Fiduciary 
Duty > General Overview
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Civil Procedure > Remedies > Judgment 
Interest > General Overview


Civil Procedure > Remedies > Judgment 
Interest > Prejudgment Interest


Civil Procedure > Sanctions > General 
Overview


Torts > ... > Types of Damages > Judgment 
Interest > General Overview


Torts > ... > Types of Damages > Judgment 
Interest > Prejudgment Interest


HN80[ ]  Contract Interpretation, Fiduciary 
Responsibilities


Colo. Rev. Stat. § 5-12-102 is not limited to 
breaches of either contract or fiduciary duty. 
Victims of tortious conduct are clearly entitled to 
prejudgment interest under the statute.


Civil Procedure > ... > Stays of 
Judgments > Appellate Stays > Supersedeas 
Bonds


Civil Procedure > Judgments > Entry of 
Judgments > General Overview


Civil Procedure > Judgments > Enforcement & 
Execution > General Overview


Civil Procedure > Judgments > Enforcement & 
Execution > Writs of Execution


HN81[ ]  Appellate Stays, Supersedeas Bonds


Fed. R. Civ. P. 62(d) provides that a prevailing 
party may not execute a judgment until ten days 
after the entry of judgment. Even after the 
expiration of ten days, execution of a judgment is 
stayed pending appeal once the appellant files a 
supersedeas bond.


Civil Procedure > Appeals > Standards of 
Review > De Novo Review


International Law > Dispute 
Resolution > Comity Doctrine > General 
Overview


Civil Procedure > ... > Subject Matter 
Jurisdiction > Jurisdiction Over 
Actions > General Overview


Civil Procedure > Judgments > Relief From 
Judgments > Independent Actions


International Law > Dispute 
Resolution > General Overview


International Law > ... > Comity 
Doctrine > Comity Doctrine 
Procedures > General Overview


HN82[ ]  Standards of Review, De Novo 
Review


Appeals courts review the district court's 
interpretation of state law de novo.


Civil Procedure > Judgments > Entry of 
Judgments > Compelling Specific Acts


Civil Procedure > Judgments > Enforcement & 
Execution > General Overview


HN83[ ]  Entry of Judgments, Compelling 
Specific Acts


The plain language of Fed. R. Civ. P. 69(a) 
unambiguously permits a federal district court 
sitting in Colorado to reference and apply Colorado 
law in proceedings on and in aid of execution, 
unless a federal statute governs such proceedings. 
Fed. R. Civ. P. 69(a) defers to state law to provide 
methods for collecting judgments.


Civil Procedure > Judgments > Enforcement & 
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Execution > Exemptions From Execution


Civil Procedure > Judicial 
Officers > Masters > General Overview


Civil Procedure > Judgments > Entry of 
Judgments > General Overview


Civil Procedure > Judgments > Enforcement & 
Execution > General Overview


Civil Procedure > Judgments > Enforcement & 
Execution > Writs of Execution


Civil Procedure > Judgments > Entry of 
Judgments > Compelling Specific Acts


Civil Procedure > Remedies > General 
Overview


HN84[ ]  Enforcement & Execution, 
Exemptions From Execution


Colo. R. Civ. P. 69(g) (Rule) provides: The court, 
master, or referee may order any party or other 
person over whom the court has jurisdiction, to 
apply any property other than real property, not 
exempt from execution, whether in the possession 
of such party or other person, or owed the judgment 
debtor, towards satisfaction of the judgment. Any 
party or person who disobeys an order made under 
the provisions of this Rule may be punished for 
contempt. Nothing in this Rule shall be construed 
to prevent an action in the nature of a creditor's bill. 
Colorado clearly recognizes that issuance of a writ 
of execution is not an exclusive remedy, and the 
plaintiff therefore is entitled to employ 
supplemental proceedings in aid of execution to 
collect the judgment from the defendants' property. 
The Rule gives effect to this entitlement and 
permits entry of a turnover order comparable to the 
order entered by the district court here.


Civil Procedure > Judgments > Enforcement & 
Execution > General Overview


Civil Procedure > Remedies > General 
Overview


Civil 
Procedure > Remedies > Injunctions > General 
Overview


HN85[ ]  Judgments, Enforcement & 
Execution


Under the plain language of Fed. R. Civ. P. 69(a), 
factual findings that are a prerequisite to a grant of 
injunctive relief are necessary only if compelled by 
the provisions of a federal statute or the applicable 
state rules for execution of judgments.


Civil Procedure > Remedies > Judgment 
Liens > General Overview


Civil Procedure > ... > Jurisdiction > In Rem & 
Personal Jurisdiction > General Overview


Civil 
Procedure > Remedies > Injunctions > General 
Overview


Civil Procedure > Remedies > Provisional 
Remedies > General Overview


International Law > Dispute 
Resolution > Comity Doctrine > General 
Overview


HN86[ ]  Remedies, Judgment Liens


Extraterritoriality principles limit the United States' 
ability to hold a party legally accountable for 
conduct that occurred beyond its borders. Where 
the district court merely directed a party over whom 
it had personal jurisdiction to turn over assets, the 
location of those assets is irrelevant. Once personal 
jurisdiction of a party is obtained, the district court 
has authority to order it to freeze property under its 
control, whether the property be within or without 
the United States.
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Civil Procedure > Preliminary 
Considerations > Jurisdiction > General 
Overview


Governments > Courts > Judicial Comity


International Law > Dispute 
Resolution > Comity Doctrine > General 
Overview


Governments > Courts > Authority to 
Adjudicate


HN87[ ]  Preliminary Considerations, 
Jurisdiction


Comity counsels voluntary forbearance when a 
sovereign which has a legitimate claim to 
jurisdiction concludes that a second sovereign also 
has a legitimate claim to jurisdiction under 
principles of international law.


Civil Procedure > Appeals > Standards of 
Review > Abuse of Discretion


Civil Procedure > Judgments > Entry of 
Judgments > Compelling Specific Acts


Civil 
Procedure > Remedies > Injunctions > Contem
pt


Civil 
Procedure > Sanctions > Contempt > General 
Overview


Civil Procedure > Sanctions > Contempt > Civil 
Contempt


HN88[ ]  Standards of Review, Abuse of 
Discretion


The appeals courts review a finding of civil 
contempt under an abuse of discretion standard. A 
district court has broad discretion in using its 
contempt power to require adherence to court 
orders.


Civil Procedure > Judgments > Entry of 
Judgments > Compelling Specific Acts


Civil 
Procedure > Remedies > Injunctions > Contem
pt


Civil Procedure > Sanctions > General 
Overview


HN89[ ]  Entry of Judgments, Compelling 
Specific Acts


Colorado specifically contemplates a finding of 
contempt and imposition of sanctions for failing to 
comply with a turnover order: To be sure, in the 
course of execution proceedings upon such a 
money judgment, a court may enter ancillary orders 
directing that the judgment debtor take certain 
actions, including the transfer of property. A willful 
failure to comply with such an order can furnish the 
predicate for the imposition of remedial or punitive 
sanctions.


Counsel: Paul Michael Dodyk, of Cravath, Swaine 
& Moore, New York, New York (William R. 
Jentes, of Kirkland & Ellis, Chicago, Illinois; and 
Scott R. Bauer, of Petrie, Bauer & Vriesman LLP, 
Denver, Colorado, with him on the brief), for the 
appellants.


Louis R. Cohen, of Wilmer, Cutler & Pickering, 
Washington, D.C. (Steven P. Finizio and Jonathan 
J. Frankel, of Wilmer, Cutler & Pickering, 
Washington, D.C.; David B. Wilson, of Holme, 
Roberts & Owen LLP, Denver, Colorado; and 
Jeffrey A. Chase, of Jacobs, Chase, Frick, 
Kleinkopf & Kelley, LLC, Denver, Colorado, with 
him on the brief), for the appellees. 


Malcolm E. Wheeler and Lee Mickus, of Wheeler, 
Trigg & Kennedy, P.C., Denver, Colorado; and 
Hugh F. Young, Jr., Product Liability Advisory 
Council, Inc., Reston, Virginia, on the brief for the 
amicus curiae.  
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Judges: Before BRORBY, HOLLOWAY, and 
BRISCOE, Circuit Judges.  


Opinion by: BRISCOE 


Opinion


 [*1214]  BRISCOE, Circuit Judge.


This case arises out of the award to defendant The 
Wharf (Holdings) Limited (Wharf) of a franchise to 
operate Cable Network Communications [**2]  
Limited (CNCL), a cable television system in Hong 
Kong. United International Holdings, Inc., (UIH) 
initiated this action against Wharf and one of its 
managing directors, Stephen Ng, claiming UIH had 
acquired an option to acquire 10% of the stock of 
CNCL and had been precluded from exercising its 
option. UIH asserted claims under Section 10(b) of 
the Securities Exchange Act of 1934, the Colorado 
Securities Act, and Colorado common law. 
Following an eleven-week trial, a jury found in 
favor of UIH and awarded $ 67,000,000 in 
compensatory damages and $ 58,500,000 in 
punitive damages. The district court awarded $ 
28,208,440 in prejudgment interest. During post-
judgment proceedings, the district court held Wharf 
in contempt of court for failure to comply with the 
court's turnover order, sanctioned Wharf in the 
amount of $ 944,233.10, and awarded UIH post-
judgment attorney fees of $ 144,457.91. Wharf 
appeals and we affirm.


I.


Background


The government of Hong Kong publicized its intent 
to grant an exclusive license for operation of a 
cable television system in Hong Kong in 1991. 
Wharf had little experience in the cable industry 
and directed Ng to locate suitable business 
partners [**3]  with telecommunications and cable 
television experience. Ng initiated discussions with 
NYNEX Network Systems Company (NYNEX) 


representative Paul Duffy, who agreed that 
NYNEX would review the telecommunications 
portion of Wharf's proposal. NYNEX had technical 
and business expertise in the cable television 
industry, particularly in relation to the design, 
installation, and maintenance of subscription 
television networks. NYNEX devoted its resources 
to this early phase of the project with the tacit 
understanding that if Wharf received the award and 
both Wharf and NYNEX were comfortable with the 
relationship and the project, NYNEX would have 
an opportunity to invest in the communications 
company or possibly garner an operations and 
maintenance contract for its efforts.


Mark Schneider, vice president of UIH, met with 
Ng in early 1991. UIH is based in Denver, 
Colorado, and owns, operates, and invests in 
worldwide cable television systems. UIH 
representatives made it clear they were not 
interested in serving as a consultant on the project 
for a fee, but would commit their resources in 
exchange for a right to invest in CNCL if Wharf 
was awarded the license. Ng wrote to William 
Hudon of UIH [**4]  on July 20, 1991, stating: "If 
as a result of our discussions you continue to be 
interested in co-investing in Wharf Cable's project 
in Hong Kong . . . I would appreciate hearing from 
you very soon." Appellants' Addendum at 31. In 
response to UIH overtures that it was interested in 
obtaining a greater ownership interest, Ng added: 
"Under the present rules in Hong Kong governing 
television franchises, a foreign company is not 
permitted to own more than 10% in the cable 
operator." Id. In October 1991, Schneider signed a 
confidentiality agreement on behalf of UIH, 
prohibiting UIH from divulging confidential and 
proprietary information provided by Wharf.


Ng and Schneider met in Singapore in June 1992 
and Ng informed Schneider that Wharf had selected 
UIH as its cable  [*1215]  partner. Ng also 
mentioned that Wharf was engaged in serious 
negotiations with NYNEX regarding a telephone 
partnership. According to Schneider, Ng did not 
expressly state that NYNEX's involvement was a 
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prerequisite to any deal between UIH and Wharf. 
Schneider recalled that Ng offered UIH a 10% 
ownership interest in CNCL. Schneider returned to 
Denver and sent a memo to the chair of the UIH 
board, stating: "It looks like [**5]  we are in for 
10% of the Hong Kong project." Id. at 34.


Beginning in August 1992, several UIH employees, 
at UIH's expense, went to Hong Kong to assist 
Wharf in crafting the cable proposal, negotiating 
key contracts, designing the cable system, 
recruiting potential employees, and arranging 
financing. Hudon, UIH's financial specialist, 
contacted banks and other funding sources 
regarding UIH's 10% contribution obligation which 
would be triggered if UIH exercised its option.


UIH and Wharf drafted several letters of intent and 
shareholders' agreements. The initial letter of intent 
drafted by Wharf and submitted to UIH in early 
August recognized the "intention of the parties to 
cooperate together and invest in" the cable 
company for the purpose of preparing and 
submitting the license application and, hopefully, 
constructing, operating, and managing the cable 
television network. Id. at 43. Under the heading 
"Corporate Structure and Shareholdings," the draft 
provided that UIH would hold 10% of the 
company's share capital. Id. However, the draft 
letter provided: "This letter does not create legally 
binding and enforceable obligations and is intended 
to identify in general terms [**6]  a number of the 
principal matters forming the basis of the 
cooperation between the parties." Id. The letter 
concluded: "Each of the parties will negotiate in 
good faith, and use all reasonable endeavors to 
conclude the terms of a formal, legally binding 
shareholders' agreement between them by not later 
than Friday 25th September, 1992." Id. at 46-47. 
Sonjia Norman, UIH's Hong Kong counsel, 
responded to this draft letter by advising UIH:


"Our signing of the full Shareholder's 
Agreement after this letter of intent should be 
conditional upon: (a) our approval of the 
financial, operating and programming plans; 
(b) board consent on both sides; (c) award of 


the local franchise; (d) the subscription of 
NYNEX of 20% of Wharf Cable. (Mike [Fries, 
senior vice president of UIH], is this still our 
concern?)"


Id. at 48. The parties never signed a letter of intent.


Schneider went to Hong Kong in September 1992 
during Wharf's final bid preparations. Ng expressed 
concern that NYNEX might withdraw and deal 
Wharf's chances a critical blow, and that UIH's 
unimpressive balance sheet would make Wharf's 
bid less attractive. Schneider offered to discuss 
UIH's financial status [**7]  with Wharf's board 
and specifically inquired as to Ng's authority to 
"make this deal" on behalf of Wharf. At trial, 
Schneider testified that Ng expressed full authority 
to offer UIH a 10% right of investment, but no 
more. The parties were unable to consummate a 
shareholders' agreement before the deadline for the 
license application. 


As the bid date came nearer, Wharf was 
increasingly uncomfortable with the lack of a 
signed letter of intent or a signed shareholders' 
agreement and the perceived weaknesses of its 
proposal. To demonstrate it had secured sufficient 
technical expertise to construct and operate the 
system, Wharf entered into separate Technical 
Cooperation Agreements with NYNEX and UIH on 
September 25, 1992. The UIH agreement obligated 
UIH to do nothing until Wharf was awarded the 
license. The agreement acknowledged that Wharf 
"wishes to obtain the benefit of UIH's experience, 
and to engage UIH for the purpose of receiving 
assistance with respect to the administrative and 
technical operations of the subscription television 
system." Id. at 149. The agreement listed UIH's 
qualifications and duties with  [*1216]  respect to 
construction and operation of the system, described 
UIH [**8]  as "an independent contractor," and 
specified "UIH shall have no right or interest in the 
Company or in the CATV System, nor any claim or 
lien with respect thereto, arising out of this 
Agreement or the performance of its services 
hereunder." Id. at 156. The agreement specifically 
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provided: "Notice of termination, changes and 
additions to this Agreement as well as any 
additional or supplemental agreements to this 
Agreement must be made in writing. Additional 
oral agreements are invalid. The requirement to use 
the written form may be waived only in writing." 
Id. at 160. Michael Fries, senior vice president of 
UIH, signed the Technical Cooperation Agreement 
on behalf of UIH. This is the only agreement that 
was signed by the parties during the course of their 
relationship. According to UIH, the agreement was 
simply a tool used to support Wharf's bid for the 
cable project. Fries, UIH's primary negotiator, 
specifically deleted a section providing that the 
agreement "supersedes and invalidates all 
commitments, representations, warranties and other 
agreements relating to the subject matter hereof, . . . 
either orally or in writing prior to or 
contemporaneously with the date hereof.  [**9]  " 
Appellees' Suppl. App. at 428. Fries characterized 
the agreement as part of a last minute filing 
strategy. He claimed Emil Fung, who was heavily 
involved in negotiations on behalf of Wharf, 
promised that notwithstanding the Technical 
Cooperation Agreement, the submitted bid would 
clearly identify UIH's right to invest. Fries testified 
at trial that he made it clear that UIH would not 
agree to the proposed Technical Cooperation 
Agreement approach without inclusion in the bid 
document of UIH's right to invest. UIH introduced 
a draft bid at trial that stated: "Wharf, as the 100% 
owner, has offered options to NYNEX and UIH to 
purchase up to 30% of the shares in CNCL." Id. at 
403. Schneider authorized Fries to sign the 
Technical Cooperation Agreement after Fries 
viewed this draft bid. Fung testified at trial that 
UIH representatives were shown the final license 
application before it was submitted and did not 
object to its content.


On September 30, 1992, Wharf submitted the 
license application in its own name. The bid 
document contemplated "initial sole ownership and 
Board control by The Wharf (Holdings) Limited 
coupled with the technical cable expertise and 
experience of its two technical [**10]  partners, 


NYNEX Network Systems Company and United 
International Holdings, Inc." Appellants' 
Addendum at 191. Under the heading, "Ownership 
Structure," the bid provided: "If Wharf Cable is 
successful in its license application, Wharf will 
consider the introduction at the appropriate time of 
NYNEX, UIH and other strategic partners as co-
investors to purchase up to 40% of the shares in 
CNCL." Id. at 196. UIH officials were concerned 
by the "noncommittal" language used by Wharf in 
the bid. According to Schneider, Ng promised to 
resolve any problems when the parties met in 
Denver in October.


At a meeting on October 8, 1992, Ng allegedly 
requested that UIH continue to provide high level 
UIH employees until Wharf could hire suitable 
permanent employees. UIH officials agreed to 
comply with this request if UIH's investment right 
in CNCL was "absolutely firm." Ng allegedly 
agreed that in exchange for UIH's commitment to 
the project and continuing technical and support 
service, Wharf would grant UIH an option to 
invest. The alleged terms of the right to invest 
were: (1) UIH had an option to purchase 10% of 
CNCL's stock; (2) UIH's option purchase price was 
10% of the equity capital required [**11]  to fund 
the project, less UIH's expenses and the value of 
UIH's previous services; (3) UIH's option was 
exercisable only if UIH demonstrated its ability to 
fund for 18 months its portion of the project's 
equity capital requirements; and (4) the option 
expired if not exercised by UIH within six months 
after Wharf received the franchise. This agreement 
was not put in writing and, at trial, Ng denied 
granting  [*1217]  UIH a 10% option. Shortly after 
the meeting, UIH officials went to Hong Kong and 
Ng introduced UIH as Wharf's "strategic partner." 
In addition, Ng allegedly accompanied UIH 
officials to at least one bank meeting where the 
subject was UIH's attempt to raise money to invest 
in the cable company.


In October and November, Wharf and UIH 
exchanged three different drafts of proposed 
shareholders' agreements. The drafts all contained 
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the following clause:


This Agreement supersedes and invalidates all 
commitments, representations, warranties and 
other agreements relating to the subject matter 
hereof which may have been made by the 
Shareholders either orally or in writing prior to 
or contemporaneously with the date hereof, and 
which, if any exist, shall now become invalid 
from the [**12]  date this Agreement becomes 
effective.


Id. at 252, 306. 388. Wharf and UIH could not 
reach an agreement on any of the drafts and they all 
remained unsigned.


In late December 1992, NYNEX informed Ng it 
was having difficulties "with the internal sale of 
this opportunity," and would "again examine the 
opportunity for investment" at service launch. Id. at 
393. Ng disclosed NYNEX's tentative withdrawal 
to Schneider on January 14, 1993, and suggested 
that Wharf and UIH "defer ownership discussions 
but [Schneider] wanted to leave the door open . . . 
[and] talk to [Ng] in London at the end of next 
week." Id. at 394. After the London meeting, 
Schneider informed Ng that UIH "would like to 
discuss having a stake in the venture in the 25% 
range provided that NYNEX is not going to 
participate in the business as an investor." 
Appellees' Suppl. App. at 610. Ng responded that 
"given the NYNEX situation, we should put 
ownership issues on hold until after service 
launch." Appellants' Addendum at 396.


UIH filed its Form S-1 Registration Statement with 
the Securities and Exchange Commission on April 
21, 1993. The statement disclosed UIH's current 
and potential investments,  [**13]  and stated that 
upon award of the franchise to Wharf, UIH "will be 
entitled to acquire a minimum of 10% of the equity 
in Wharf Cable, with Wharf Holdings maintaining 
the remaining portion." Id. at 619. UIH and Wharf 
continued their discussions throughout the spring of 
1993, but were unable to reduce an agreement to 
writing. This prompted Fries to submit a proposed 
"Memorandum of Understanding" to Wharf stating 


that acquisition of the shares of CNCL by UIH "is 
conditioned upon approval by both UIH and Wharf 
of" several documents, including "the terms of the 
Shareholders' Agreement." Id. at 401. This initial 
draft of the "Memorandum of Understanding" 
designated that, subject to the stated conditions, 
"UIH shall notify Wharf in writing of its intent to 
acquire" up to 20% of the shares of CNCL. Id. The 
final version stated "UIH will acquire a [10%] 
ownership interest in CNCL." Id. at 623. The 
percentage of UIH's potential ownership interest 
ranged from "up to 20% but not less than 10%," id. 
at 409, to 15%, and in the final version 10%. As 
with the letters of intent and the shareholders' 
agreements, the parties never signed any version of 
the Memorandum of Understanding. 


 [**14]  On May 27, 1993, the Broadcasting 
Authority of the Hong Kong government awarded 
the franchise license to Wharf, effective June 1, 
1993. UIH conducted a public offering and raised 
approximately $ 66,000,000 for its initial 
investment in CNCL. In late July or early August, 
UIH informed Ng it had satisfied the conditions of 
its option agreement and was ready to exercise its 
option. 


Discussions regarding UIH's claimed right of 
investment were occurring inside Wharf. On 
August 11, 1993, Fung addressed a memorandum 
to Ng evaluating the "pros and cons of minority 
(10%) equity participation by United International 
Holdings in CNCL/Wharf Cable." Appellees' 
Suppl. App. at 700. He recommended "structuring a 
10% UIH investment"  [*1218]  in recognition of 
the "'sweat-equity' contributed by UIH in [Wharf 
Cable's] nascent beginnings." Id. at 701. Fung 
authored another memorandum to Ng on September 
1 expressing that "a partnership with UIH can be of 
strategic benefit to Wharf Cable," and reiterating 
that UIH's contribution "was made in the spirit of 
entrepreneurial partnership and justifies a form of 
compensation commensurate with the expected 
upside of the Wharf Cable project." Id. at 885. 
Ng [**15]  approached the Wharf board in early 
September to discuss UIH's investment in CNCL. 
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On September 9, Ng reported to Fung: "Didn't get 
very far with the Chairman! More interested in a 
telecom partner! How do we get out?" Id. at 887.


Schneider and Ng continued to correspond in 
September and October. According to Schneider, 
Ng hinted for the first time that a deal might not be 
forthcoming without a telephone partner. Schneider 
pressed Ng for completion of the memorandum of 
understanding and stressed that "our deal was never 
to seek compensation but to be a 10-20% investor 
in the project. This was our agreement from the 
very beginning." Id. at 888. Ng advised Schneider 
that "you were made aware early on that board 
approval was necessary on our side. You were also 
made aware at the time NYNEX made the decision 
at the end of last year, that firstly we would need to 
find a new basis, and that secondly, my board 
directed we should focus on station launch." 
Appellants' App. at 3237-38


Schneider and Fries traveled to Hong Kong for 
Wharf's station launch on October 31. While there, 
they explained to Wharf's board chairman UIH's 
contribution to the cable project and UIH's 
concomitant right [**16]  of investment. According 
to Schneider, the chairman looked surprised. After 
the meeting, Ng urged Schneider to be patient. 


On November 5, 1993, UIH submitted its final draft 
memorandum of understanding to Wharf, which 
stated that "UIH's investment in CNCL is 
conditioned upon the approval of the board of UIH 
and WCIL." Appellants' Addendum at 623. 
Schneider also addressed a letter to Ng, stating: "As 
you and I have discussed, UIH has an expectation 
and desire to invest not less than 10% in the Wharf 
Cable project. This has been our intent from the 
very beginning and has been reconfirmed by both 
of us throughout our relationship." Id. at 620.


UIH prepared another S-1 statement in early 
November. After discussions between UIH and 
Wharf concerning language to describe the parties' 
relationship, UIH settled on the following:


[UIH] continues to pursue its opportunity to 


acquire through UIH Asia a 10% interest in 
Wharf Cable Limited and its affiliated 
programming company. . . . [UIH] is currently 
negotiating the acquisition of the 10% interest 
in Wharf Cable . . . . [UIH] anticipates that the 
terms of this investment will be finalized 
during the first three months of [**17]  1994; 
however, there can be no assurance that the 
Company will acquire an interest in Wharf 
Cable.


Id. at 631. A December 11 internal Wharf note 
regarding the S-1 states that the


proper legal disclaimers have been inserted in 
the language so as to not bind us to UIH's 
representation which speaks to an 
"opportunity" to acquire a 10% interest in 
Wharf Cable. Our next move should be to 
claim that our directors got quite upset over 
these representations and have therefore 
instructed us to "settle up" on the [technical 
cooperation agreement] only. Publicly, we do 
not acknowledge the opportunity and speak 
only to UIH's involvement vis a vis the 
[Technical Cooperation Agreement].


Appellees' Suppl. App. at 925 (emphasis in 
original). Similarly, in a November 24 document 
entitled "Bi-Weekly Meeting with Chairman" under 
the topic "UIH," the following notations were 
made: "start to back pedal" and "Activate TCA 
[Technical Cooperation Agreement]." Id. at 926.


 [*1219]  On December 1, 1993, Ng conveyed to 
Schneider that the Wharf board was divided over 
UIH's participation and the matter was "unlikely to 
be resolved . . . in the near term." Id. at 928. 
 [**18]  A memo prepared by Ng to the Wharf 
board indicated that Ng "encouraged [UIH] to 
activate" the Technical Cooperation Agreement, 
"but they were careful not to take the bait." Id. 
Schneider wrote a letter to Ng stating UIH would 
be "happy" to accept payment under the Technical 
Cooperation Agreement provided UIH was not "in 
any way prejudicing our position that we have been 
working under the expectation of an investment 
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into Wharf Cable." Id. at 931. Scribbled in the 
margin of Ng's copy of the letter are the words "be 
careful, must deflect this! how?" Id. In an internal 
Wharf document entitled "Agenda for Meeting with 
Chairman," the word "stall" was written next to the 
topic "partnership strategy: UIH/others." Id. at 933. 
After significant pressing, Schneider met with 
Wharf's board in Hong Kong on March 18, 1994, to 
describe UIH's involvement in the Wharf cable 
project. Schneider told the board that UIH would be 
pleased to have the right to invest and was glad to 
be partners with Wharf. Approximately two hours 
after the meeting, Ng informed Schneider that the 
"board is not ready to entertain your investment at 
this time." Appellants' App. at 2453.


Instant litigation


 [**19]  UIH initiated this action in November 
1994, asserting it had provided invaluable services 
that enabled Wharf not only to obtain the cable 
license, but also to develop and implement the 
system. UIH contended these services were 
rendered with the parties' mutual understanding that 
UIH was entitled to a 10% option to invest in 
CNCL. According to UIH, Wharf sold the option 
on October 8 in exchange for UIH's services. UIH 
alleged Wharf deliberately misled UIH and never 
intended to honor the option to invest. Based on 
these facts, UIH asserted twelve claims for relief in 
its amended complaint, including violation of 
Section 10(b) of the Securities Exchange Act, 
violation of the Colorado Securities Act, breach of 
contract, fraud, breach of fiduciary duty, and 
negligent misrepresentation. UIH sought both 
compensatory and punitive damages.


Wharf denied all allegations and asserted UIH was 
aware from even preliminary negotiations that any 
deal was contingent on involvement of a telephone 
partner such as NYNEX. Wharf denied the 
existence of a joint venture. In addition, Wharf 
claimed the documentary evidence demonstrated its 
unequivocal intention not to be bound by anything 
short of a written [**20]  agreement. Finally, Wharf 
contended any deal was subject to approval by each 


party's board of directors.


II.


Subject matter jurisdiction


On appeal, Wharf contends UIH has not stated an 
actionable federal claim and, as a result, we must 
dismiss not only the Rule 10b-5 claim but also the 
state claims. HN1[ ] We consider this 
jurisdictional issue de novo. See Brumark Corp. v. 
Samson Resources Corp., 57 F.3d 941, 944 (10th 
Cir. 1995).


In its complaint, UIH alleged subject matter 
jurisdiction existed by virtue of a federal question, 
namely securities fraud in violation of section 10(b) 
of the Securities Exchange Act and Securities 
Exchange Commission Rule 10b-5. See 28 U.S.C. § 
1331. UIH pleaded supplemental jurisdiction 
existed over the state law claims pursuant to 28 
U.S.C. § 1367(a). Implicit in Wharf's argument is 
the notion that dismissal of a federal claim either in 
the district court or on appeal automatically 
compels dismissal of pendent state claims. HN2[ ] 
This clearly is not our rule. We recognize that a 
federal court must have constitutional power to 
exercise pendent jurisdiction. The scope of a 
federal court's [**21]  jurisdictional power, 
however, does not fluctuate with the fate of a 
federal claim at trial or on appeal, but exists if the 
federal claim initially had "substance sufficient to 
confer subject matter jurisdiction on the  [*1220]  
court." Jones v. Intermountain Power Project, 794 
F.2d 546, 549 (10th Cir. 1987), overruled on other 
grounds, Yellow Freight Sys., Inc. v. Donnelly, 494 
U.S. 820, 108 L. Ed. 2d 834, 110 S. Ct. 1566 
(1990). A federal claim is insubstantial, and 
incapable of conferring jurisdiction, "only if it is 
'obviously without merit or is wholly frivolous,' or 
'is clearly foreclosed by prior decisions of the 
Supreme Court.'" Plott v. Griffiths, 938 F.2d 164, 
167 (10th Cir. 1991). Once federal question 
jurisdiction exists, it is within the trial court's 
discretion to exercise supplemental jurisdiction 
over those state law claims that derive from a 
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common nucleus of facts. See Thatcher Enters. v. 
Cache County Corp., 902 F.2d 1472, 1477 (10th 
Cir. 1990). Thus, HN3[ ] a district court has the 
constitutional power to exercise supplemental 
jurisdiction over state claims even after a federal 
claim has been dismissed, provided [**22]  the 
federal claim was not insubstantial from the outset. 
See 13B Charles A. Wright et al., Federal Practice 
and Procedure, § 3564 (1984), at 74 ("The practical 
importance of the distinction between [dismissal for 
failure to state a claim and dismissal for bringing an 
insubstantial claim] is that if the federal claim is 
substantial enough to invoke federal jurisdiction, 
the court has power to exercise pendent jurisdiction 
over other claims that also may be asserted in the 
complaint, for which there is no independent 
jurisdictional basis."). The same rule applies on 
appeal: "Once a trial is held . . . this court will order 
dismissal of a pendent claim on remand only when 
the federal cause of action was so insubstantial and 
devoid of merit that there was no federal 
jurisdiction to hear it." Jones, 794 F.2d at 549 
(citations omitted). Therefore, we will uphold the 
district court's exercise of jurisdiction if the 
allegations in UIH's complaint state a substantial 
and nonfrivolous 10b-5 claim.


HN4[ ] Section 10(b) of the Securities Exchange 
Act, codified at 15 U.S.C. § 78j, declared it


unlawful for any person, directly or indirectly, 
by [**23]  the use of any means or 
instrumentality of interstate commerce or of the 
mails, or of any facility of any national 
securities exchange
. . .
(b) To use or employ, in connection with the 
purchase or sale of any security . . . any 
manipulative or deceptive device or 
contrivance in contravention of such rules and 
regulations as the Commission may prescribe.


HN5[ ] In accordance with section 10(b), the 
Commission prescribed HN6[ ]  17 C.F.R. § 
240.10b-5 (Rule 10b-5), which renders it unlawful 
for any person, in connection with the purchase or 


sale of any security:
(a) To employ any device, scheme, or artifice 
to defraud,
(b) To make any untrue statement of a material 
fact or to omit to state a material fact necessary 
in order to make the statements made, in the 
light of the circumstances under which they 
were made, not misleading, or
(c) To engage in any act, practice, or course of 
business which operates or would operate as a 
fraud or deceit upon any person.


HN7[ ] To state an actionable 10b-5 claim, a 
plaintiff must allege (1) the defendant made an 
untrue statement of material fact or failed to state a 
material fact; (2) the defendant made the 
misrepresentation in connection with [**24]  the 
purchase or sale of a security; (3) the defendant 
made the misrepresentation with scienter; and (4) 
the plaintiff relied on the misrepresentation and 
sustained damages as a proximate result of the 
misrepresentation. See Anixter v. Home-Stake Prod. 
Co., 77 F.3d 1215, 1225 (10th Cir. 1996).


In resolving Wharf's jurisdictional challenge, our 
task is to review UIH's complaint, identify the 
alleged security, ascertain whether it allegedly was 
purchased or sold as defined under the Securities 
Exchange Act, and determine if Wharf's alleged 
misrepresentations were made in connection with 
the purchase or sale of a security. After conducting 
this review, we  [*1221]  are convinced that UIH's 
allegations not only are substantial and 
nonfrivolous, but state an actionable 10b-5 claim 
sufficient to withstand a motion to dismiss.


UIH has asserted throughout this case, without 
challenge from Wharf, that the security for 10b-5 
purposes is not the CNCL stock but is the option 
itself ("The grant of the option to acquire at least 
10% of the stock of CNCL was the sale of a 
security to [UIH], within the meaning of the 
Securities Exchange Act." Appellants' App. at 90.). 
Wharf does not contest [**25]  on appeal the 
classification of the option as a security. Therefore, 
we assume the option is a security for purposes of 
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our review. See One-O-One Enterprises, Inc. v. 
Caruso, 270 U.S. App. D.C. 251, 848 F.2d 1283, 
1288 (D.C. Cir. 1988). UIH also alleges that the 
option was purchased by UIH on October 8, 1992, 
in exchange for its continued and expanded 
assistance to Wharf in the pursuit of the cable 
television bid. Thus, UIH was a purchaser of a 
security within the scope of the Exchange Act. 
Finally, UIH alleges that Wharf made material 
misrepresentations and omissions regarding the 
option. See Superintendent of Ins. v. Bankers Life 
& Cas. Co., 404 U.S. 6, 12, 30 L. Ed. 2d 128, 92 S. 
Ct. 165 (1971) (concluding HN8[ ] the "in 
connection with" requirement is satisfied if plaintiff 
has "suffered an injury as a result of deceptive 
practices touching" the purchase or sale of a 
security). Wharf's representations allegedly were 
false when made and were made either with 
knowledge of their falsity or with reckless 
disregard for their truth or falsity. The 
representations allegedly were made to induce UIH 
to purchase the option. As such, the 
misrepresentations were [**26]  made to influence 
UIH's investment decision and were made in 
connection with the purchase or sale of a security. 
See SEC v. Jakubowski, 150 F.3d 675, 679 (7th 
Cir. 1998); Angelastro v. Prudential-Bache Secs., 
Inc., 764 F.2d 939, 943 (3d Cir. 1985).


Wharf describes UIH's 10b-5 claim as involving a 
mere allegation that Wharf misrepresented its intent 
to sell UIH securities or a simple dispute between 
Wharf and UIH over its rights to purchase stock. 
Wharf claims such disputes are outside the scope of 
the federal securities laws. Wharf relies heavily on 
Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 
723, 44 L. Ed. 2d 539, 95 S. Ct. 1917 (1975). In 
Blue Chip Stamps, the Court held that HN9[ ] 
only actual purchasers or sellers of securities, or 
those designated by the Securities Exchange Act as 
purchasers or sellers, have standing to bring a 
private cause of action for a 10b-5 violation.  Id. at 
749. Here, UIH was an actual purchaser of a 
security as it purchased the option from Wharf on 
October 8, 1992. Blue Chip does not preclude 
UIH's 10(b)(5) claim. See id. at 751 ("HN10[ ] 


the holders of puts, calls, options,  [**27]  and 
other contractual rights or duties to purchase or sell 
securities have been recognized as 'purchasers' or 
'sellers' of securities for purposes of Rule 10b-5, not 
because of a judicial conclusion that they were 
similarly situated to 'purchasers' or 'sellers,' but 
because the definitional provisions of the 1934 Act 
themselves grant them such a status"). 


Further, we disagree with Wharf's assertion that 
misrepresentations regarding intent to sell securities 
or disputes over a right to purchase stock 
necessarily are outside the scope of Rule 10b-5. 
Courts have noted that HN11[ ] fraud in the 
purchase or sale of a security includes entering into 
a contract to sell a security with a secret reservation 
not to fully perform the contract. See In re Phillips 
Petroleum Secs. Litig., 881 F.2d 1236, 1245 n.13 
(3d Cir. 1989); Luce v. Edelstein, 802 F.2d 49, 56 
(2d Cir. 1986); Threadgill v. Black, 235 U.S. App. 
D.C. 48, 730 F.2d 810, 811-12 (D.C. Cir. 1984); 
Richardson v. MacArthur, 451 F.2d 35, 40 (10th 
Cir. 1971). HN12[ ] It is a party's secret 
reservation not to fully perform a securities contract 
that distinguishes these cases from routine [**28]  
breach of contract and common law fraud cases and 
brings them within the scope of Rule 10b-5. See 
Mills v. Polar Molecular Corp., 12 F.3d 1170, 
1176 (2d Cir. 1993). 


 [*1222]  We conclude the other cases cited by 
Wharf are distinguishable or inapposite. Two of the 
three cases involved breaches of contract and not 
misrepresentations regarding an option or other 
security.  Hunt v. Robinson, 852 F.2d 786, 787 (4th 
Cir. 1988) (noting the plaintiff had "alleged no 
misrepresentation of the value of the stock which 
was to be conveyed"); Tully v. Mott Supermarkets, 
Inc., 540 F.2d 187, 194 (3d Cir. 1976) (noting the 
plaintiff did allege fraud, but not just in connection 
with the sale that actually occurred). In the third 
case cited by Wharf, Gurwara v. LyphoMed, Inc., 
937 F.2d 380 (7th Cir. 1991), the defendant 
misrepresented to plaintiff, its employee, that 
plaintiff's option to buy defendant's stock would be 
unaffected by his termination for disability. When 
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plaintiff attempted to exercise his option after 
accepting a disability assignment, however, 
defendant cited his disability status and did not 
allow his purchase of the stock. [**29]  Plaintiff 
sued under Rule 10b-5 for securities fraud. Unlike 
here, the plaintiff in Gurwara alleged that the 
security was the stock to be purchased and not the 
option to purchase the stock. Therefore, defendant's 
misrepresentations were not related to the stock but 
to the option, which was neither alleged nor 
assumed to be a separate security. The court 
dismissed the claim because defendant's 
misrepresentations related not to the value of the 
stock that plaintiff sought to purchase, but to the 
value of the option. In doing so, the court stated: 
"Whether [plaintiff] might have sued successfully 
under section 10(b) for misrepresentations in 
connection with his option contract is an issue we 
need not resolve. Throughout the lawsuit, [plaintiff] 
has clearly relied on the LyphoMed stock itself as 
the 'security' on which his 10(b) action was based." 
Id. at 382 n.2. Viewed in this light, Gurwara is 
entirely inapplicable to UIH's claim. 1


 [**30]  In summary, if a party alleges a substantial 
and nonfrivolous federal claim, a district court 
obtains subject matter jurisdiction and may, in its 
discretion, exercise supplemental jurisdiction over 
related state law claims. Once subject matter 
jurisdiction exists, a district court has constitutional 
authority to hear related state claims even if the 
federal claim is later dismissed by the district court 


1 Moreover, in SEC v. Jakubowski, 150 F.3d at 679, the court 
retreated from Gurwara:


Gurwara was foreordained by Blue Chip Stamps, which held 
that a misrepresentation that induces a decision not to purchase 
securities is outside the scope of § 10(b) and Rule 10b-5. . . . In 
both Blue Chip Stamps and Gurwara stock had a bargain 
element that eluded a potential purchaser because of a deceit, 
which fell outside Rule 10b-5 because there was no sale. . . . 
True enough, we wrote in Gurwara that the "misrepresentation 
went only to Gurwara's opportunity to purchase the stock at the 
described price. It in no way related to the value of that stock." 
. . . But this passage was irrelevant to the question whether the 
statements were "in connection with" a (nonexistent) purchase 
or sale. Dicta cannot control over the language of the statute.


or by this court on appeal. Here, UIH's 10b-5 
allegations clearly are not frivolous, and in fact are 
sufficient to state a claim under Rule 10b-5.


Applicability of Hong Kong law


Wharf argues that the relationship between Wharf 
and UIH was governed by Hong Kong law, that the 
application of Hong Kong law precludes 
application of the federal securities laws, and that 
nonapplicability of the federal securities laws 
prevents the exercise of federal jurisdiction.


We disagree with the premise underlying this 
argument - that forum selection or choice of law 
issues implicate a court's subject matter 
jurisdiction. HN13[ ] Forum selection issues raise 
concerns not of subject matter jurisdiction but of 
improper venue or failure to state a claim on which 
relief may be granted. See Lipcon v. Underwriters 
at Lloyd's, London, 148 F.3d 1285, 1289-90 (11th 
Cir. 1998), [**31]  cert. denied, 525 U.S. 1093, 119 
S. Ct. 851, 142 L. Ed. 2d 704 (1999); New Moon 
Shipping Co., Ltd. v. MAN B & W Diesel AG, 121 
F.3d 24, 28 (2d Cir. 1997); Riley v. Kingsley 
Underwriting Agencies, Ltd., 969 F.2d 953, 956 
 [*1223]  (10th Cir. 1992). Choice of law issues are 
equally unrelated to subject matter jurisdiction; 
state and federal courts routinely apply the law of 
other states, even of other countries. See 
Vukadinovich v. McCarthy, 59 F.3d 58, 62 (7th Cir. 
1995); Rivendell Forest Prods., Ltd. v. Canadian 
Pac. Ltd., 2 F.3d 990, 994 (10th Cir. 1993). 
Although a district court applying foreign law 
might find it appropriate to exercise its discretion 
and either transfer venue or dismiss a case on 
grounds of forum nonconveniens, the court here 
denied Wharf's motion to dismiss for forum 
nonconveniens, a ruling that Wharf does not 
separately appeal.


Wharf has not presented any choice of law issue 
with respect to UIH's Rule 10b-5 claim. It is 
sufficient that the anti-fraud provisions of the 
Securities Exchange Act reach Wharf's conduct. 


210 F.3d 1207, *1222; 2000 U.S. App. LEXIS 8487, **28
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HN14[ ] These provisions prohibit fraud in the 
sale of securities when significant [**32]  conduct 
occurs in the United States or conduct occurs 
anywhere and has substantial effects on investors in 
the United States. See Bersch v. Drexel Firestone, 
Inc., 519 F.2d 974, 993 (2d Cir. 1975); Restatement 
(Third) of Foreign Relations Law of the United 
States § 416 (1987). Here, the crux of UIH's 10b-5 
claim is the October 8, 1992, meeting between 
Wharf and UIH in Denver, Colorado. The security 
was sold at that meeting, the negotiations for the 
sale occurred at that meeting, and the most material 
of Wharf's misrepresentations were made at that 
meeting. HN15[ ] Since conduct material to the 
completion of the fraud occurred in the United 
States, jurisdiction is appropriate despite the fact 
that additional relevant conduct occurred abroad. 
See Alfadda v. Fenn, 935 F.2d 475, 478-79 (2d Cir. 
1991); Psimenos v. E.F. Hutton & Co., 722 F.2d 
1041, 1045-46 (2d Cir. 1983).


Wharf has not identified any international comity 
or international choice of law issues that would 
reasonably compel a court to decline to exercise its 
jurisdiction in these circumstances. HN16[ ] In 
general, we will not consider an international 
comity or choice of law issue unless [**33]  there is 
a "true conflict" between United States law and the 
relevant foreign law.  Hartford Fire Ins. Co. v. 
California, 509 U.S. 764, 798-99, 125 L. Ed. 2d 
612, 113 S. Ct. 2891 (1993); In re Maxwell 
Communication Corp., 93 F.3d 1036, 1049-50 (2d 
Cir. 1996). A true conflict exists only when a 
person subject to regulation by two states cannot 
comply with the laws of both.  Hartford Fire, 509 
U.S. at 799; Filetech S.A. v. France Telecom S.A., 
157 F.3d 922, 932 (2d Cir. 1998); Metro Indus., 
Inc. v. Sammi Corp., 82 F.3d 839, 847 n.5 (9th Cir. 
1996). A true conflict would exist here only if 
Hong Kong law compelled securities fraud rather 
than just permitted it.


Wharf has presented scant evidence either that 
Hong Kong is the appropriate forum or that Hong 
Kong law applies to the dispute at issue. Wharf 
reasons that from language in unsigned documents 


which states that Hong Kong law applies and that 
the parties would submit to the non-exclusive 
jurisdiction of the Hong Kong courts, we can infer 
the parties intended that any forum selection and 
choice of law provisions be given effect. We 
disagree. These [**34]  documents at best represent 
the parties' intent. The documents are virtually 
irrelevant in their unsigned form and are 
insufficient to constitute binding forum selection 
and choice of law provisions. "HN17[ ] To be 
mandatory, a clause must contain language that 
clearly designates a forum as the exclusive one." 
Northern California Dist. Council of Laborers v. 
Pittsburg-Des Moines Steel Co., 69 F.3d 1034, 
1037 (9th Cir. 1995).


Wharf cites Scherk v. Alberto-Culver Co., 417 U.S. 
506, 41 L. Ed. 2d 270, 94 S. Ct. 2449 (1974), and 
Riley, 969 F.2d 953. Neither case is contrary to the 
result we reach here. Both cases involved 
unambiguous forum selection clauses and choice of 
law provisions in signed, bargained-for contracts. 
Wharf also cites provisions of Restatement 
(Second) of Conflict of Laws which direct that if 
parties have not specified the law to be applied, the 
law of the jurisdiction with the most significant 
relationship  [*1224]  to the incident is adopted. 
Again, however, Wharf does not direct our 
attention to specific Hong Kong law that conflicts 
with the law of the forum. Contrary to Wharf's 
assertions, HN18[ ] courts routinely decline to 
consider choice [**35]  of law issues in the absence 
of a demonstrated conflict. See In re Payless 
Cashways, 203 F.3d 1081, 1084 (8th Cir. 2000); 
Millipore Corp. v. Travelers Indem. Co., 115 F.3d 
21, 29 (1st Cir. 1997); Oil Shipping (Bunkering) 
B.V. v. Sonmez Denizcilik Ve Ticaret A.S., 10 F.3d 
1015, 1018 (3d Cir. 1993); Barron v. Ford Motor 
Co., 965 F.2d 195, 197 (7th Cir. 1992).


Statute of Frauds


Wharf asserts the district court erred in refusing to 
instruct the jury on the statute of frauds. The court 
ruled that the option did not fit neatly within the 


210 F.3d 1207, *1223; 2000 U.S. App. LEXIS 8487, **31
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definition of "security" under C.R.S. § 4-8-319, and 
that several exceptions took the option agreement 
outside the scope of the statute of frauds. HN19[ ] 
We review de novo a determination that the statute 
of frauds does not apply. See Horace Mann Ins. Co. 
v. Johnson, 953 F.2d 575, 576 (10th Cir. 1991) 
(reviewing district court's interpretation and 
application of state law de novo).


Wharf argues that UIH's oral option is barred by 
two Colorado statute of frauds provisions. First, 
Wharf urges us to apply C.R.S. § 4-8-319, the 
statute of frauds applicable to "a contract [**36]  
for the sale of securities." Second, Wharf seeks 
application of C.R.S. § 38-10-112(a), the statute of 
frauds for agreements that by their terms may not 
be performed within a year of their making. HN20[


] Wharf has waived its argument with respect to 
§ 38-10-112(a) by failing to raise it in district court.


HN21[ ] Section 4-8-319 provides that a contract 
for the sale of securities is not enforceable by way 
of action or defense unless (1) there is some writing 
signed by the party against whom enforcement is 
sought sufficient to indicate that a contract has been 
made for sale of a stated quantity of described 
securities at a defined or stated price; (2) delivery 
of a certificated security or transfer instruction has 
been accepted, or transfer of an uncertificated 
security has been registered and the transferee has 
not timely sent a written objection; (3) there is a 
confirming writing; or (4) the party against whom 
enforcement is sought admits the contract in a 
pleading, testimony or court. 2


 [**37]  Initially, we must identify what constitutes 
the alleged "security" for purposes of our analysis. 
Wharf asserts the security is CNCL stock. UIH 
asserts the option itself is the instrument that should 
be analyzed to determine if it is a "security." The 


2 Section 4-8-319 was repealed in 1996. HN22[ ] Under current 
Colorado law, a "contract or modification of a contract for the sale or 
purchase of a security is enforceable whether or not there is a writing 
signed or record authenticated by a party against whom enforcement 
is sought, even if the contract or modification is not capable of 
performance within one year of its making." C.R.S. § 4-8-113.


October 8, 1992, contract was for the purchase of 
the option. UIH traded its services to Wharf and in 
turn received an option to purchase CNCL 
securities.


We next consider if the option is in fact a "security" 
for purposes of § 4-8-319. HN23[ ] The definition 
of "security" under § 4-8-319 bears little 
resemblance to the definition of "security" under 
federal securities laws. HN24[ ] Section 4-8-102 
classifies securities as either certificated or 
uncertificated. HN25[ ] A certificated security is a 
share, participation, or other interest in property or 
an enterprise of the issuer or an obligation of the 
issuer which is


(I) Represented by an instrument issued in 
bearer or registered form;
(II) Of a type commonly dealt in on securities 
exchanges or markets or commonly recognized 
in any area in which it is issued or dealt in as a 
medium for investment; and


(III) Either one of a class or series or by its 
terms divisible into a class or series of shares, 
 [**38]  participations, interests, or obligations.


 [*1225] C.R.S. § 4-8-102(1)(b). HN26[ ] An 
uncertificated security is a share, participation, or 
other interest in property or an enterprise of the 
issuer or an obligation of the issuer which is


(I) Not represented by an instrument and the 
transfer of which is registered upon books 
maintained for that purpose by or on behalf of 
the issuer; and
(II) Of a type commonly dealt in on securities 
exchanges or markets; and
(III) Either one of a class or series or by its 
terms divisible into a class or series of shares, 
participations, interests, or obligations; and
(IV) Not a partnership interest in a limited 
partnership.


C.R.S. § 4-8-102(c).


Wharf has not explained, and we cannot discern, 
how UIH's option fits within either definition. We 
agree with the district court that UIH's oral option 


210 F.3d 1207, *1224; 2000 U.S. App. LEXIS 8487, **35
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was not a security under § 4-8-102(1), but was a 
security under the federal Securities Exchange Act. 
See Comment to § 4-8-102 ("This definition has no 
bearing upon whether an interest is a 'security' for 
purposes of federal securities laws. By the same 
token the definitions of 'securities' for purposes of 
those laws has no bearing upon whether an 
interest [**39]  is a security within the definition of 
this Article."). HN27[ ] Because Wharf did not 
establish that the option was a security under 4-8-
319, it was not entitled to rely on the statute of 
frauds.


The district court ruled that "several equitable 
exceptions" to the statute of frauds applied. 
Although the court mentioned in its order the fraud, 
promissory estoppel, and full performance 
exceptions, it primarily discussed the partial 
performance exception. We agree that, even if 
UIH's option is a security for purposes of § 4-8-
319, the partial performance exception precludes 
application of the statute of frauds. "HN28[ ] The 
part performance doctrine operates to preclude the 
application" of the statute of frauds.  Nelson v. 
Elway, 908 P.2d 102, 108 (Colo. 1995). HN29[ ] 
The doctrine applies if there is partial performance 
of an oral contract which is "(1) substantial; and (2) 
required by, and fairly referable to no other theory 
besides that allegedly contained within the oral 
agreement." Id. "This rule is based on the premise 
that the conduct constituting that partial 
performance must convincingly evidence the 
existence of the oral agreement." Id.


The alleged oral agreement between UIH [**40]  
and Wharf required UIH to provide additional 
services to Wharf. It cannot be disputed that UIH 
substantially, and most likely fully, satisfied its 
obligations. Indeed, Wharf does not dispute the 
assistance rendered by UIH, but asserts the 
assistance was fairly referable to Wharf's theory 
that UIH performed services relating to the cable 
television project in the hope of persuading Wharf 
to sell it 10% of CNCL stock. Because the issue of 
partial performance presents factual questions, see 
A & R Co. v. Union Air Transport, Inc., 738 P.2d 


73, 74-75 (Colo. App. 1987), Wharf contends the 
district court improperly took this issue from the 
jury and exacerbated its error by failing to instruct 
on partial performance.


We conclude the district court did not take the issue 
of partial performance from the jury, nor did it err 
in instructing the jury. HN30[ ] We review the 
district court's refusal to give a particular 
instruction for an abuse of discretion. As for the 
instructions, we conduct a de novo review to 
determine whether as a whole they correctly stated 
the governing law and provided the jury with an 
ample understanding of the issues and applicable 
standards.  Allen v. Minnstar, Inc., 97 F.3d 1365, 
1368 (10th Cir. 1996). [**41]  


We agree with the district court that Wharf's 
proposed instruction on partial performance was 
superfluous. The breach of contract instruction on 
consideration precluded recovery on breach of 
contract if the jury found that UIH "in exchange for 
the option . . . did or promised to do nothing more 
than it was already  [*1226]  obligated to do, or was 
working voluntarily for its own benefit." Appellees' 
Suppl. App. at 81. Because the jury found that 
consideration existed and the oral option agreement 
was valid, it necessarily concluded that UIH 
provided Wharf assistance in exchange for the 
option and not for an extraneous reason or in 
accordance with a separate "fairly referable" theory 
proffered by Wharf. See Ellis Canning Co. v. 
Bernstein, 348 F. Supp. 1212, 1229 (D. Colo. 
1972).


We concede that HN31[ ] a district court may 
properly give a separate instruction on partial 
performance if it is warranted by the evidence. 
HN32[ ] In reviewing a claim of instructional 
error, however, we consider the instructions in their 
totality and determine not whether they were 
faultless in every particular, but whether the jury 
was misinformed or misled.  Resolution Trust 
Corp. v. Stone, 998 F.2d 1534, 1549 (10th Cir. 
1993). [**42]  We can discern no prejudice to 
Wharf based on the district court's failure to 


210 F.3d 1207, *1225; 2000 U.S. App. LEXIS 8487, **38
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separately instruct the jury as to partial 
performance.


Economic Loss Rule


Wharf argues that UIH's fraud, breach of fiduciary 
duty, and negligent misrepresentation claims are 
barred by the economic loss rule. HN33[ ] The 
economic loss rule is designed to preclude plaintiffs 
from circumventing the law of contract and seeking 
recovery in tort for what in essence is merely a 
claim of damages for breach of contract. HN34[ ] 
As applied in Colorado, the rule "prevents recovery 
for negligence when the duty breached is a 
contractual duty and the harm incurred is the result 
of failure of the purpose of the contract." Jardel 
Enterprises, Inc. v. Triconsultants, Inc., 770 P.2d 
1301, 1303 (Colo. App. 1988). Wharf asserts the 
economic loss rule is triggered here because UIH's 
tort claims do not allege tortious conduct 
independent of Wharf's breach of contract, but rest 
solely on UIH's allegation that Wharf did not honor 
its option agreement. HN35[ ] We review de novo 
the district court's rejection of Wharf's contentions. 
See Horace Mann, 953 F.2d at 576.


Wharf's argument that the economic loss 
rule [**43]  precludes UIH's fraud and breach of 
fiduciary duty claims is without merit. HN36[ ] It 
is settled in Colorado that the economic loss rule 
applies only to tort claims based on negligence, and 
only to some negligence claims. "As a general rule, 
no cause of action lies in tort when purely 
economic damage is caused by negligent breach of 
a contractual duty." Jardel, 770 P.2d at 1303. The 
Colorado Court of Appeals distinguished the 
situation in Jardel, which involved a breach of 
contract and negligence claim, from cases in which 
an intentional tort was alleged.  Id. at 1304. Since 
Jardel, Colorado courts and courts applying 
Colorado law have noted this distinction and 
applied the economic rule accordingly. See Town of 
Alma v. Azco Constr., Inc., 985 P.2d 56 (Colo. App. 
1999) Terrones v. Tapia, 967 P.2d 216, 220 (Colo. 
App. 1998); Commercial Union Ins. Co. v. 


Roxborough Village Joint Venture, 944 F. Supp. 
827, 832 (D. Colo. 1996); Cook v. Rockwell Int'l 
Corp., 778 F. Supp. 512, 516 (D. Colo. 1991). The 
Colorado Court of Appeals implicitly reinforced 
HN37[ ] this interpretation of the 
economic [**44]  loss rule in Grynberg v. Agri 
Tech, Inc., 985 P.2d 59 (Colo. App. 1999), where it 
prohibited plaintiffs from maintaining a negligence 
claim based on an alleged breach of a duty that 
arose only from the parties' contract. Without 
comment, the court allowed plaintiffs' breach of 
fiduciary duty claim to stand.


In characterizing UIH's fraud and breach of 
fiduciary duty claims as factually synonymous with 
UIH's breach of contract claim, Wharf assumes the 
economic loss rule bars all claims related to a 
contractual transaction except breach of contract 
claims. This assumption is erroneous. HN38[ ] 
The economic loss rule precludes recovery in tort 
only when "the duty breached is a contractual 
duty." Jardel, 770 P.2d at 1303. The rule is 
inapplicable where "the duty breached . . . arises 
independent of the contract." Id. at 1304. Here, 
UIH's breach of fiduciary duty claim arose not from 
the contract but from the  [*1227]  parties' status as 
joint venturers. See McCrea & Co. Auctioneers, 
Inc. v. Dwyer Auto Body, 799 P.2d 394, 398 (Colo. 
App. 1989). UIH's fraud claim, although premised 
on representations made in the course of 
contractual negotiations,  [**45]  likewise arose 
independently of the contract. In Brody v. Bock, 
897 P.2d 769, 776 (Colo. 1995), the Colorado 
Supreme Court rejected the trial court's ruling that 
representations that formed the basis for a common 
law fraud claim could not also form the substance 
of an alleged oral contract.


The rationale underlying the economic loss rule 
also explains why the rule does not preclude UIH's 
negligent misrepresentation claim. HN39[ ] 
Where a negligence claim is based only on breach 
of a contractual duty, the law of contract rightly 
does not punish the breaching party, but limits the 
breaching party's liability to damages that naturally 
flow from the breach. It is an altogether different 


210 F.3d 1207, *1226; 2000 U.S. App. LEXIS 8487, **42
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situation where it appears two parties have in good 
faith entered into a contract but, in actuality, one 
party has deliberately made material false 
representations of past or present fact, has 
intentionally failed to disclose a material past or 
present fact, or has negligently given false 
information with knowledge that the other party 
would act in reliance on that information in a 
business transaction with a third party. The 
breaching party in this latter situation also is a 
tortfeasor and [**46]  may not utilize the law of 
contract to shield liability in tort for the party's 
deliberate or negligent misrepresentations.


Colorado has recognized that "HN40[ ] a claim of 
negligent misrepresentation based on principles of 
tort law, independent of any principle of contract 
law, may be available to a party to a contract." 
Mehaffy, Rider, Windholz & Wilson v. Central 
Bank Denver, 892 P.2d 230, 235-36 (Colo. 1995). 
A negligent misrepresentation claim is based not on 
a contractual duty but on an independent common 
law duty requiring a party, in the course of 
business, to exercise reasonable care or competence 
in obtaining or communicating information on 
which other parties may justifiably rely.  Id. at 236. 
Consequently, the economic loss rule does not bar 
UIH's negligent misrepresentation claim.


Sufficiency of evidence regarding oral option 
contract


Wharf contends the evidence introduced at trial was 
insufficient to support a finding that UIH had 
acquired an option to invest. Wharf asserts the 
documentary evidence - the draft letters of intent, 
memoranda of understanding, and shareholders' 
agreements - is flatly inconsistent with the concept 
of an [**47]  oral option. "HN41[ ] When a jury 
verdict is challenged on appeal, our review is 
limited to determining whether the record - viewed 
in the light most favorable to the prevailing party - 
contains substantial evidence to support the jury's 
decision." Thunder Basin Coal Co. v. Southwestern 
Pub. Serv. Co., 104 F.3d 1205 (10th Cir. 1997). 


HN42[ ] The jury has the "exclusive function of 
appraising credibility, determining the weight to be 
given to the testimony, drawing inferences from the 
facts established, resolving conflicts in the 
evidence, and reaching ultimate conclusions of 
fact." Id.


We conclude there is ample evidence in the record 
to support the jury's finding that UIH obtained an 
option on October 8, 1992. UIH officials testified 
that Ng specifically granted such an option in 
exchange for UIH's continued and expanded 
provision of services to Wharf. UIH partially or 
fully performed its obligations under the alleged 
option agreement. Internal Wharf documents, while 
not explicitly conceding that UIH had a 10% option 
to invest in CNCL, expressly discussed steps that 
Wharf should take to "get out" of the agreement 
and contemplated stalling and back pedaling. 
Viewed in light of [**48]  the totality of the 
evidence presented at trial, the proposed unsigned 
documents heralded by Wharf do nothing more 
than create factual conflicts and raise questions of 
witness credibility. See Mohler v. Park County Sch. 
Dist. RE-2, 32 Colo. App. 388, 515 P.2d 112, 114 
(Colo.  [*1228]  App. 1973). The jury resolved 
these conflicts in favor of UIH by specifically 
finding in the special verdict form that UIH and 
Wharf did not intend to be bound only by a written 
contract and that UIH would not have known that 
Wharf intended to be bound only by a written 
contract. See Appellants' App. at 1569. We will not 
disturb the jury's resolution of these issues where, 
as here, there is substantial evidence in the record 
to support the jury's verdict.


Damages


The jury awarded $ 67,000,000 in compensatory 
damages on the securities fraud claims, common 
law fraud claim, breach of contract claim, and 
breach of fiduciary duty claim, and $ 58,500,000 in 
punitive damages on the common law fraud claim 
and breach of fiduciary duty claim. Judgment was 
entered by the district court for $ 125,000,000 


210 F.3d 1207, *1227; 2000 U.S. App. LEXIS 8487, **45
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because UIH indisputably is limited to a single 
recovery for its loss. Wharf argues the 
compensatory damages [**49]  award was not 
supported by the evidence, was speculative and 
facially excessive, and did not account for UIH's 
obligation to mitigate its damages. Wharf asserts 
the punitive damages award was not supported by 
the evidence and was contrary both to Colorado and 
federal law.


Compensatory damages


Wharf contends that the evidence introduced at trial 
was insufficient to sustain the $ 67,000,000 award. 
Specifically, Wharf argues that UIH damage expert 
Robert Jones grossly overstated the value of UIH's 
alleged option by failing to "deduct the price . . . 
UIH had to pay to exercise the option - a price 
guesstimated at $ 50,000,000 or more." Appellants' 
Br. at 40. In other words, Wharf argues Jones 
estimated the value of a 10% stock interest in 
CNCL without considering the corresponding 10% 
capital funding contribution UIH was required to 
make to exercise the option.


Initially, we must determine whether Wharf 
preserved this issue for review. HN43[ ] To 
preserve a sufficiency of the evidence claim for 
appellate review, a party must move for judgment 
as a matter of law (directed verdict) under Federal 
Rule of Civil Procedure 50(a) at the close of the 
evidence. See FDIC v. United Pacific Ins. Co., 20 
F.3d 1070, 1076 (D.C. Cir. 1994). [**50]  Motions 
under Rule 50 must "specify the judgment sought 
and the law and the facts on which the moving 
party is entitled to the judgment." Fed. R. Civ. P. 
50(a)(2). A party may not circumvent Rule 50(a) 
by raising for the first time in a post-trial motion 
issues not raised in an earlier motion for directed 
verdict. See FDIC, 20 F.3d at 1076.


Wharf asserts it raised this specific damage issue in 
its motion for directed verdict at the close of 
evidence and reasserted the issue in its post-trial 
motions. Clearly, Wharf presented the issue in its 
post-trial motions. See Appellants' App. at 1602 


("The Court should enter judgment for defendants 
or order a new trial because the jury's award is not 
supported by legally sufficient evidence. It is based 
on the asserted value of a 10% interest in the Wharf 
cable project, rather than the value of plaintiffs' 
alleged 'option' to obtain such an interest, which is 
legally, economically and factually different.").


Wharf's motion for directed verdict at the close of 
evidence was made orally. It comprised ten 
transcribed pages in the trial record and covered a 
multitude of subjects. However, not once did Wharf 
mention damages.  [**51]  Id. at 10023-10033. 
Wharf argues the damage issue was included by 
implication in the other issues raised in the motion 
for directed verdict and thereby preserved for both 
post-trial and appeal purposes. HN44[ ] In 
considering whether the grounds of a motion for 
directed verdict were stated with sufficient 
specificity, we liberally construe Rule 50 in light of 
its purpose "to secure a just, speedy, and 
inexpensive determination of a case." Anderson v. 
United Tel. Co., 933 F.2d 1500, 1503 (10th Cir. 
1991). Technical precision is unnecessary. A rigid 
application  [*1229]  of the rule is in order only if 
such application serves either of the rule's 
rationales - protecting the right to trial by jury or 
ensuring an opposing party has sufficient notice of 
an alleged error so that it may be cured before the 
party rests its case. Id. We consider whether the 
grounds stated in the motion are sufficiently 
specific on a case-by-case basis. See id. at 1504.


Wharf has not satisfied the "specific grounds" 
requirement no matter how liberally we construe it. 
HN45[ ] While Rule 50 "does not require 
technical precision in stating the grounds of the 
motion[,] [it] does require that [**52]  they be 
stated with sufficient certainty to apprise the court 
and opposing counsel of the movant's position with 
respect to the motion." 9A Charles A. Wright & 
Kenneth A. Graham, Jr., Federal Practice and 
Procedure § 2533 (1995), 310. "The statement of 
one ground precludes a party from claiming later 
that the motion should have been granted on a 
different ground." Id.


210 F.3d 1207, *1228; 2000 U.S. App. LEXIS 8487, **48



https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:405C-DDT0-0038-X1KW-00000-00&context=&link=clscc43

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GYC-22N1-6N19-F02X-00000-00&context=

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GYC-22N1-6N19-F02X-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-77B0-003B-P06R-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-77B0-003B-P06R-00000-00&context=

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GYC-22N1-6N19-F02X-00000-00&context=

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GYC-22N1-6N19-F02X-00000-00&context=

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GYC-22N1-6N19-F02X-00000-00&context=

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GYC-22N1-6N19-F02X-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-77B0-003B-P06R-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:405C-DDT0-0038-X1KW-00000-00&context=&link=clscc44

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GYC-22N1-6N19-F02X-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-D870-008H-V4HT-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-D870-008H-V4HT-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-D870-008H-V4HT-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-D870-008H-V4HT-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:405C-DDT0-0038-X1KW-00000-00&context=&link=clscc45

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GYC-22N1-6N19-F02X-00000-00&context=





Page 38 of 45


In Green Constr. Co. v. Kansas Power & Light Co., 
1 F.3d 1005, 1012-13 (10th Cir. 1993), we refused 
to entertain on appeal a defendant's sufficiency of 
the evidence argument regarding the plaintiff's 
breach of contract, retainage, and alter ego claims 
where in its directed verdict motion the defendant 
raised sufficiency only with respect to plaintiff's 
misrepresentation claim. In FDIC, we rebuffed a 
defendant's attempt to raise sufficiency questions 
regarding proof of bond coverage because the 
defendant moved for directed verdict only on the 
ground that the plaintiff's claim "was based on 
speculation and conjecture." 20 F.3d at 1075. See 
also Kientzy v. McDonnell Douglas Corp., 990 
F.2d 1051, 1060 (8th Cir. 1993); House of Koscot 
Dev. Corp. v. American Line Cosmetics, Inc., 468 
F.2d 64, 67-68 (5th Cir. 1972). [**53]  As these 
cases demonstrate, HN46[ ] merely moving for 
directed verdict is not sufficient to preserve any and 
all issues that could have been, but were not raised 
in the directed verdict motion. See First Sec. Bank 
v. Taylor, 964 F.2d 1053, 1056-57 (10th Cir. 1992).


HN47[ ] Since Wharf did not submit this issue to 
the district court until its post-trial motion for 
judgment as a matter of law, we may review its 
argument only to determine if there is any evidence 
to support the damage award.  United States v. 
Flintco, Inc., 143 F.3d 955, 967 (5th Cir. 1998); 
House of Koscot, 468 F.2d at 68 n.5. Jones' 
testimony was more than sufficient to satisfy this 
standard. Jones was an experienced financial 
analyst with particular expertise in business 
valuation of cable television systems. He described 
in detail the basis and methods used to value UIH's 
loss and explained the rationale underlying his 
conclusions. His calculations represented a 
determination of the net present value that UIH's 
10% investment in CNCL would have yielded had 
UIH contributed its 10% funding contribution. 
Jones' testimony indicated that in determining 
CNCL's net present value, he [**54]  considered 
not only CNCL's projected revenue stream, but also 
its operating expenses and, significantly, 100% of 
the projected capital/equity necessary to fund 
CNCL. This 100% by definition included UIH's 


10% capital contribution requirement even if not 
precisely labeled as such in Jones' analysis. Jones 
discounted his net calculation to present value and 
multiplied by 10% to obtain the net value of UIH's 
10% interest. Thus, the evidence introduced at trial 
supported the jury's $ 67,000,000 compensatory 
damage award. See Hudson v. Smith, 618 F.2d 642, 
646 (10th Cir. 1980).


Wharf contends the jury's compensatory damage 
award was grossly excessive and based on sheer 
speculation. HN48[ ] The district court's denial of 
Wharf's motion for new trial or remittitur on 
grounds of excessiveness will not be disturbed on 
appeal absent a gross abuse of discretion. See 
Campbell v. Bartlett, 975 F.2d 1569, 1577 (10th 
Cir. 1992). HN49[ ] We will not disturb a jury's 
award of damages on a claim of excessiveness 
unless the award is so unreasonable  [*1230]  as to 
shock the judicial conscience and to raise an 
irresistible inference that passion, prejudice, 
corruption, or other improper cause [**55]  invaded 
the trial.  Sanjuan v. IBP, Inc., 160 F.3d 1291, 1300 
(10th Cir. 1998). It is within the virtually exclusive 
purview of the jury to evaluate credibility and fix 
damages. See Bennett v. Longacre, 774 F.2d 1024, 
1028 (10th Cir. 1985).


Wharf's excessive claim is without merit. Jones' 
testimony and the projections on which it was 
based provided a sufficiently precise basis for the 
jury's damage award. None of UIH's claims 
required measurement of damages by out-of-pocket 
expenses. UIH instead was entitled to 
compensation for the loss suffered by Wharf's 
wrongful deprivation of 10% of CNCL. Jones' 
testimony establishes this amount as $ 67,000,000. 
HN50[ ] The jury's adoption of the amount 
established by Jones indicates it was swayed by his 
testimony, not by passion, prejudice, or other 
improper cause.


Wharf also asserts the award is improperly based 
on speculative income stream projections. Contrary 
to Wharf's contentions, however, new businesses 
are not precluded from seeking damages. Rather, 


210 F.3d 1207, *1229; 2000 U.S. App. LEXIS 8487, **52
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HN51[ ] damages are precluded only where there 
is mere anticipation that an entity will enter the 
marketplace or where the damages are themselves 
not reasonably determinable.  [**56]  Roberts v. 
Holland & Hart, 857 P.2d 492, 497 (Colo. App. 
1993). HN52[ ] As with all claims, a damage 
award is permissible here if supported by 
"substantial evidence, which together with 
reasonable inferences to be drawn therefrom 
provides a reasonable basis for computation of the 
damage." Pomeranz v. McDonald's Corp., 843 P.2d 
1378, 1383 (Colo. 1993). Jones' testimony and the 
projections on which it was based provide a 
sufficiently precise basis for the jury's damage 
award. See Brown v. Presbyterian Healthcare 
Servs., 101 F.3d 1324, 1330-31 (10th Cir. 1996); 
Rainbow Travel Serv. v. Hilton Hotels Corp., 896 
F.2d 1233, 1238-39 (10th Cir. 1990).


Wharf challenges the district court's refusal to 
admit evidence of CNCL's post-1994 actual 
performance and UIH's purported failure to 
mitigate damages. HN53[ ] We review a district 
court's exclusion of evidence for an abuse of 
discretion. See Orjias v. Stevenson, 31 F.3d 995, 
999 (10th Cir. 1994). We will not disturb the 
district court's ruling absent a distinct showing it 
was based on a clearly erroneous finding of fact or 
an erroneous conclusion of law or manifests a 
clear [**57]  error of judgment. See Lyons v. 
Jefferson Bank & Trust, 994 F.2d 716, 727 (10th 
Cir. 1993).


At trial, Wharf sought to demonstrate that the cable 
project's actual performance was worse than 
forecasted by Jones and that Jones improperly 
assessed the risks associated with the project. The 
district court excluded the evidence as irrelevant 
because damages became fixed on the date Wharf 
finally denied UIH's option claim - March 18, 
1994. See Southern Colo. MRI, Ltd. v. Med-
Alliance, Inc., 166 F.3d 1094, 1100 (10th Cir. 
1999) ("HN54[ ] Breach of contract damages are 
generally measured at the time of breach."). The 
court did not abuse its discretion in excluding this 
evidence.


As regards Wharf's contention  [*1231]  that UIH 
failed to mitigate its damages, Wharf argued that 
UIH could have invested elsewhere the funds 
intended for investment in the cable project and that 
UIH's failure to do so required reduction of any 
compensatory damage award. HN55[ ] An injured 
party claiming breach of contract generally has a 
"duty to take such steps as are reasonable under the 
circumstances in order to mitigate or minimize the 
damages sustained." Fair v. Red Lion Inn, 943 P.2d 
431, 437 (Colo. 1997). [**58]  HN56[ ] A 
defendant bears the burden of proving the 
affirmative defense of failure to mitigate. "HN57[


] However, the defense of failure to mitigate 
damages will not be presented to the jury unless the 
trial court determines there is sufficient evidence to 
support it." Id. In its offer of proof made before 
trial, Wharf did not present any evidentiary support 
that UIH failed to mitigate its damages. Nor did it 
direct the court's attention to any evidence that UIH 
had a substitute investment opportunity. Further, 
production of such evidence would not have 
compelled admission of mitigation of damages 
evidence and the giving of a mitigation of damages 
instruction unless Wharf also offered evidence that 
UIH could not have accepted both the additional 
investment opportunity and the CNCL investment. 
See Katz Communications, Inc. v. Evening News 
Ass'n, 705 F.2d 20, 26 (2d Cir. 1983); Restatement 
(Second) of Contracts § 347, comment f ("HN58[
] If the injured party could and would have entered 
into the subsequent contract, even if the contract 
had not been broken, and could have had the 
benefit of both, he can be said to have 'lost volume' 
and the subsequent transaction is not a substitute 
for [**59]  the broken contract."). The district court 
did not abuse its discretion in excluding Wharf's 
purported evidence of UIH's failure to mitigate 
damages.


Punitive damages


Wharf contends the evidence is insufficient to 
sustain the punitive damages award. Wharf argues 
the evidence at best indicates it "did not promptly 


210 F.3d 1207, *1230; 2000 U.S. App. LEXIS 8487, **55
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advise UIH of its intention not to proceed with the 
transaction under negotiation." Appellants' Br. at 
47. Wharf described UIH's injury as the loss of a 
contractual opportunity.


HN59[ ] Colorado permits the imposition of 
punitive damages in "all civil actions in which 
damages are assessed by a jury for a wrong done to 
the person or to personal or real property, and the 
injury complained of is attended by circumstances 
of fraud, malice, or willful and wanton conduct." 
C.R.S. § 13-21-102(1)(a). Willful and wanton 
conduct is "conduct purposefully committed which 
the actor must have realized as dangerous, done 
heedlessly and recklessly, without regard to 
consequences, or of the rights and safety of others, 
particularly the plaintiff." C.R.S. § 13-21-102(b). 
The amount of punitive damages must be 
reasonable, and generally cannot exceed the 
amount of a compensatory damages award.  [**60]  
C.R.S. § 13-21-102(a). A party must prove 
entitlement to punitive damages beyond a 
reasonable doubt. C.R.S. § 13-25-127(2). HN60[ ] 
Whether the evidence is sufficient to support a 
punitive damages award is a question of law we 
review de novo. Miller v. Byrne, 916 P.2d 566, 580 
(Colo. App. 1996). We consider the evidence in its 
totality and "in the light most supportive of the 
verdict." Life Care Ctrs. of America, Inc. v. East 
Hampden Assocs. Ltd. Partnership, 903 P.2d 1180, 
1188 (Colo. App. 1995).


There was ample evidence to support the jury 
award. The jury necessarily found that on October 
8, 1992, Ng agreed to grant UIH a 10% option, 
knowing even then that Wharf would not allow 
UIH to exercise that option. Wharf's internal 
memos in particular not only evidence Wharf's 
deliberate misrepresentations regarding the 
existence of UIH's option, but also reveal Wharf's 
internal generation of fabricated excuses and 
purposeful implementation of stall tactics in its 
subsequent dealings with UIH. Wharf points out 
that UIH's depiction of events was contradicted by 
other credible evidence. "The presence of 
conflicting testimony need not prevent a jury from 


deciding [**61]  that one side has proven the 
existence of facts beyond a reasonable doubt." 
Klein v. Grynberg, 44 F.3d 1497, 1504 (10th Cir. 
1995). Wharf had its opportunity at trial to 
convince the jury. Our review is complete if, as 
here, there is evidence in the record which if 
believed would support a punitive damages award 
beyond a reasonable doubt. Id.


Wharf also asserts the district court improperly 
declined to reduce or disallow the award pursuant 
to its authority under C.R.S. § 13-21-102(2)(a)-(c). 
The court properly considered Wharf's motion and 
rejected it based on Wharf's "utter disregard" of 
UIH. See Appellants' App. at 2092. Contrary to 
Wharf's assertion, HN61[ ] § 13-21-102(2) does 
not "direct" a court to reduce a punitive damages 
award if the conduct has ceased, the deterrent effect 
 [*1232]  has been accomplished, or the purpose of 
punitive damages has been otherwise served. The 
statute grants the district court discretion ("court 
may reduce or disallow the award"). HN62[ ] If a 
punitive damages award is supported by sufficient 
evidence and not "grossly excessive" under the 
Constitution, the decision to let the award stand is a 
matter within the discretion of the district court. 


 [**62]  Wharf finally argues the punitive damages 
award is unconstitutional. HN63[ ] The question 
of whether the punitive damages award comports 
with state law is separate from the determination of 
whether it complies with the Due Process Clause of 
the Fourteenth Amendment. In BMW of North 
America, Inc. v. Gore, the Supreme Court refined 
the analysis used to determine if a punitive 
damages award is "grossly excessive" and thus 
unconstitutional.  517 U.S. 559, 562, 116 S. Ct. 
1589, 134 L. Ed. 2d 809 (1996). HN64[ ] We 
review this issue de novo. FDIC v. Hamilton, 122 
F.3d 854, 857 (10th Cir. 1997).


Under BMW, HN65[ ] we engage in a multi-step 
analysis to determine if an award is constitutionally 
infirm. Initially, we identify the State interests that 
a punitive damages award is designed to serve.  517 
U.S. at 568. "Punitive damages may properly be 


210 F.3d 1207, *1231; 2000 U.S. App. LEXIS 8487, **59
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imposed to further a State's legitimate interests in 
punishing unlawful conduct and deterring its 
repetition." Id. See Lexton-Ancira Real Estate Fund 
v. Heller, 826 P.2d 819, 822 (Colo. 1992) (stating 
the general purposes of punitive damages are 
punishment of the defendant and deterrence against 
the commission of similar offenses by the 
defendant [**63]  and others in the future). Next, 
we determine if the defendant received "fair notice 
not only of the conduct that will subject him to 
punishment, but also of the severity of the penalty 
that a State may impose." 517 U.S. at 574. HN66[


] Three factors guide our analysis of whether a 
defendant received adequate notice of the 
magnitude of the penalty that might be imposed: (1) 
the degree of reprehensibility of the defendant's 
conduct; (2) the ratio of the punitive damages 
award to the actual or potential harm inflicted on 
the plaintiff; and (3) a comparison of the punitive 
damages award with the civil or criminal penalties 
that could be imposed for comparable misconduct.  
Id. at 583. See Deters v. Equifax Credit 
Information Servs., 202 F.3d 1262, 1272 (10th Cir. 
2000).


Viewed in the light most favorable to UIH, the 
evidence depicts reprehensible conduct. The jury 
found Wharf deliberately misled UIH to secure for 
itself a sought-after license worth at least $ 
500,000,000. Wharf's deliberate misrepresentations 
and nondisclosures were not limited to a single 
episode but occurred repeatedly over a protracted 
period of time. Wharf used UIH's name, contacts, 
and expertise (all given [**64]  with an 
understanding that UIH would have a right to invest 
in CNCL) to obtain the franchise and then used its 
financial and negotiating leverage to string on UIH 
for several months. UIH's injury admittedly was 
economic in nature and thus less worthy under 
BMW of a punitive damages award. See BMW, 
517 U.S. at 576. The nature of the injury, however, 
is just one factor among many. "HN67[ ] 
Infliction of economic injury, especially when done 
intentionally through affirmative acts of 
misconduct, or when the target is financially 
vulnerable, can warrant a substantial penalty." Id. 


There was sufficient evidence here to support a 
conclusion that Wharf's affirmative acts of 
misconduct were intentional.


We next consider the ratio of the punitive damages 
award to the actual or potential harm to the 
plaintiff. Although the Court eschewed any precise 
mathematical formula in BMW, it appeared to 
consider any punitive damages award more than ten 
times the amount of either the actual or potential 
harm to the plaintiff to be dangerously close to the 
boundary of constitutional infirmity.  517 U.S. at 
581. This factor weighs compellingly in favor of 
UIH. The $ 58,500,000 [**65]  punitive damages 
award, although large, was  [*1233]  only 87% of 
the $ 67,000,000 compensatory damages award. 
HN68[ ] Only in rare circumstances will we find a 
punitive damages award to be "grossly excessive" 
where the ratio of the punitive award to the 
compensatory award is less than 1:1. See Hamilton, 
122 F.3d at 861 (finding a 6:1 ratio permissible in a 
purely economic injury case). HN69[ ] There is 
no precise ratio that is excessive as a matter of law.  
Post Office v. Portec, Inc., 913 F.2d 802, 810 (10th 
Cir. 1990).


Last, we compare the punitive damages award to 
the amount of civil and criminal penalties that 
could be imposed on Wharf for comparable 
misconduct. HN70[ ] A person or entity violating 
the Securities Exchange Act is subject to penalties 
of fine and imprisonment. A fine of up to $ 
2,500,000 may be imposed upon a corporate entity. 
Natural persons may not be fined more than $ 
1,000,000, but may be imprisoned for up to ten 
years. See 15 U.S.C. § 78ff(a). HN71[ ] The 
Colorado Securities Act likewise permits fines of 
up to $ 750,000 and imprisonment between four 
and sixteen years for willful violations of its 
provisions. See C.R.S. § 11-51-603;  [**66]  C.R.S. 
§ 18-1-105. The fines are relatively stiff, but 
obviously not as severe from a financial point of 
view as the amount of punitive damages levied 
against Wharf. This fact alone, however, does not 
compel reduction of the punitive damages award. 
HN72[ ] Comparison of the award to civil or 


210 F.3d 1207, *1232; 2000 U.S. App. LEXIS 8487, **62
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criminal penalties is only one of the indicators of 
whether a defendant is on notice of the magnitude 
of the award that may be imposed based on the 
defendant's misconduct. HN73[ ] In Colorado, a 
defendant is on notice of the magnitude of the 
penalty by virtue of C.R.S. § 13-21-102(1)(a). That 
section generally prohibits a punitive damages 
award in excess of the compensatory award. Thus, 
a defendant is on notice that a potential punitive 
award varies with the magnitude of the actual harm 
caused by the defendant, but only rarely will it 
exceed the amount reflective of the actual harm. In 
other words, the greater the harm, economic or 
otherwise, inflicted by the defendant, the greater 
the potential punitive award.


We agree that the punitive damages award here is 
large. However, it is only 87% of the compensatory 
damages award and is a product of the immensity 
of UIH's loss. Coupled with the reprehensible 
nature [**67]  of Wharf's conduct, the award was 
not "grossly excessive" in violation of the 
Fourteenth Amendment.


Prejudgment interest


Wharf contends the district court erred in awarding 
UIH $ 28,208,440 in prejudgment interest. The 
district court awarded prejudgment interest on the 
compensatory damages award at eight percent 
interest from October 31, 1992, to May 21, 1997, 
the date of entry of judgment.


HN74[ ] In Colorado, a prevailing party is entitled 
to prejudgment interest "when money or property 
has been wrongfully withheld." C.R.S. § 5-12-
102(1)(a). HN75[ ] "Interest shall be an amount 
which fully recognizes the gain or benefit realized 
by the person withholding such money or property 
from the date of wrongful withholding to the date 
of payment or to the date judgment is entered, 
whichever first occurs." Id. HN76[ ] Section 5-12-
102 is broadly construed "to effectuate the 
legislative purpose of compensating parties for the 
loss of money or property to which they are 
entitled." Westfield Dev. Co. v. Rifle Inv. Assocs., 


786 P.2d 1112, 1122 (Colo. 1990). HN77[ ] 
Whether a particular factual circumstance falls 
within the terms of the prejudgment interest statute 
is a question of law reviewed [**68]  de novo. See 
Frontier Exploration, Inc. v. American Nat'l Fire 
Ins. Co., 849 P.2d 887, 893 (Colo. App. 1992).


Wharf contends § 5-12-102 is not applicable here 
because nothing was "wrongfully withheld" as UIH 
claims only a "right to future income." See Bennett 
v. Greeley Gas Co., 969 P.2d 754, 766 (Colo. App. 
1998) ("prejudgment interest may not be awarded 
for future lost profits or earnings"). We disagree. 
HN78[ ] It is settled in Colorado that "one who is 
damaged by a breach of contract is entitled to 
recover prejudgment interest of eight percent 
annually  [*1234]  from the time of the breach." 
Ballow v. PHICO Ins. Co., 878 P.2d 672, 684 
(Colo. 1994). Likewise, "HN79[ ] one who is 
damaged by a breach of [fiduciary] duty may 
recover prejudgment interest from the date of the 
breach, since it is the breach itself that makes the 
conduct wrongful." Vento v. Colorado Nat'l Bank, 
907 P.2d 642, 647 (Colo. App. 1995). HN80[ ] 
Section 5-12-102 is not limited to breaches of either 
contract or fiduciary duty. As we have observed, "it 
would appear . . . that victims of tortious conduct 
are clearly entitled to prejudgment interest under 
the statute." Estate of Korf v. A.O. Smith 
Harvestore Prods., Inc., 917 F.2d 480, 486 (10th 
Cir. 1990). [**69]  Because UIH prevailed on its 
contract and tort claims, it is entitled to 
prejudgment interest under C.R.S. § 5-12-102.


Post-judgment issues - contempt and sanctions


HN81[ ] Federal Rule of Civil Procedure 62(a) 
provides that a prevailing party may not execute a 
judgment until ten days after the entry of judgment. 
Even after the expiration of ten days, execution of a 
judgment is stayed pending appeal once the 
appellant files a supersedeas bond. Fed. R. Civ. 
Pro. 62(d). Wharf did not satisfy the judgment 
within ten days or file a supersedeas bond, despite 
its undisputed financial ability to do so. UIH sought 


210 F.3d 1207, *1233; 2000 U.S. App. LEXIS 8487, **66
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execution of the judgment after obtaining leave 
from the court to register the judgment under 28 
U.S.C. § 1963. After learning that Wharf was in the 
process of selling a hotel in California, UIH filed a 
motion in the United States District Court for the 
Central District of California for an order that UIH 
was entitled to the sale proceeds. The court granted 
the motion. In defiance of the order, Wharf closed 
the sale and transferred the funds from the United 
States. Next, UIH propounded interrogatories in an 
attempt to identify Wharf's assets in the 
United [**70]  States. Wharf's responses to the 
interrogatories indicated it had less than $ 50,000 in 
bank accounts in New York.


On July 23, 1997, UIH filed a Motion for 
Assistance in Connection with a Writ of Execution. 
The motion sought a turnover order commanding 
Wharf to deliver certain personal property 
consisting of various foreign bank accounts and 
stock certificates to the United States Marshal for 
the District of Colorado. A magistrate judge 
granted the motion pursuant to his authority under 
Federal Rule of Civil Procedure 69(a) and 
Colorado Rule of Civil Procedure 69(g). The 
magistrate directed Wharf to collect $ 150,000,000 
of assets in Hong Kong and Singapore and transfer 
them to the clerk of the court. Wharf filed 
objections and the district court entered an order 
staying enforcement of the order until a hearing 
could be held. The district court conducted a 
hearing on October 23 and affirmed the magistrate's 
order. The court rejected Wharf's contention that 
the turnover order provided UIH undeserved 
injunctive relief, and reiterated that "Wharf can 
avoid all of this difficulty by posting a supersedeas 
bond." Appellants' App. at 2121. Wharf did not 
comply with the turnover order and [**71]  its 
motion for stay of the order was denied.


On November 17, the district court entered an order 
directing Wharf to show cause why it should not be 
held in contempt of court. At a hearing on 
December 4, the court ruled that Wharf willfully 
and inexcusably was in contempt of court. The 
court required that Wharf pay UIH's attorney fees 


in connection with the post-judgment proceedings. 
The attorney fee order was not subject to vacatur. 
Further, the court allowed Wharf to purge itself of 
contempt if it posted a supersedeas bond within ten 
days from the date of the hearing. Also, the court 
imposed a daily monetary contempt sanction 
equivalent to the amount of the daily interest 
accruing on the judgment. The court cautioned 
Wharf that after expiration of the ten-day grace 
period, the accruing monetary sanction would not 
be vacated under any circumstances. The sanction 
was to continue until Wharf posted a supersedeas 
bond or complied with the turnover order.


 [*1235]  Wharf did not post a supersedeas bond by 
the end of the ten-day grace period. The court 
issued an order reiterating the sanction and advising 
Wharf the sanction was no longer subject to 
vacatur. At a hearing on December 22, the 
court [**72]  considered alternative measures and 
added additional provisions to its contempt order 
after counsel advised that Wharf had not posted a 
supersedeas bond. First, the court barred Wharf 
from seeking equitable relief from the court as long 
as Wharf remained in contempt. Second, the court 
ruled:


Wharf Holdings shall not, directly or through 
any person or entity under its direct or indirect 
control, transact any business . . . with any 
bank, brokerage, or other institution, wherever 
located, that (a) is in the business of loaning 
money, raising money for the benefit of others, 
accepting money or other property for deposit, 
or transferring or facilitating the transfer of 
money or property for the benefit of others, and 
(b) is chartered or incorporated or maintains a 
branch or office in the United States, including 
without limitation [numerous banks].


Id. at 2233-34. Under the terms of the court's order, 
"transacting business" included depositing, 
receiving, or transferring money from any of the 
long list of financial institutions.


In mid-January 1998, Wharf sought to obtain a 
supersedeas bond. The court ordered cessation of 


210 F.3d 1207, *1234; 2000 U.S. App. LEXIS 8487, **69
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accrual of contempt sanctions and, on 
January [**73]  27, approved Wharf's supersedeas 
bond and ordered UIH to stay enforcement 
proceedings against Wharf pending appeal. The 
court vacated its October 23, 1997, turnover award. 
At the time the contempt sanctions ceased, $ 
944,233.10 in contempt sanctions and $ 144,457.91 
in attorney fees had accrued.


Wharf appeals the imposition of the sanctions and 
fees. Wharf urges us to reverse and vacate the 
district court's order because (1) the court lacked 
subject matter jurisdiction over the underlying 
matter; (2) the turnover order constituted improper 
use of equitable relief to assist money judgment 
creditors in the collection of judgments; and (3) the 
turnover order violated principles of 
extraterritoriality and international comity. HN82[


] We review the district court's interpretation of 
Colorado law de novo. See Gust v. Jones, 162 F.3d 
587, 591 (10th Cir. 1998).


HN83[ ] The plain language of Federal Rule of 
Civil Procedure 69(a) unambiguously permits a 
federal district court sitting in Colorado to 
reference and apply Colorado law in "proceedings 
on and in aid of execution," unless a federal statute 
governs such proceedings. "Federal Rule of Civil 
Procedure Rule 69(a) . . . defers to state [**74]  
law to provide methods for collecting judgments." 
Mackey v. Lanier Collection Agency & Serv., Inc., 
486 U.S. 825, 834, 100 L. Ed. 2d 836, 108 S. Ct. 
2182 (1988). As a result, the district court's 
turnover order was valid if authorized by Colorado 
law. See 12 Charles A. Wright et al., Federal 
Practice and Procedure, § 3012 (1997), at 148. 
HN84[ ] Colorado Rule of Civil Procedure 69(g) 
provides:


The court, master, or referee may order any 
party or other person over whom the court has 
jurisdiction, to apply any property other than 
real property, not exempt from execution, 
whether in the possession of such party or other 
person, or owed the judgment debtor, towards 
satisfaction of the judgment. Any party or 
person who disobeys an order made under the 


provisions of this Rule may be punished for 
contempt. Nothing in this Rule shall be 
construed to prevent an action in the nature of a 
creditor's bill.


Colorado clearly recognizes that "issuance of a writ 
of execution . . . is not an exclusive remedy, and the 
plaintiff . . . therefore [is] entitled to employ 
supplemental proceedings in aid of execution to 
collect the judgment from the defendants' property. 
 [**75]  " First Nat'l Bank of Denver v. District 
Court, 652 P.2d 613, 617 (Colo.  [*1236]  1982). 
Rule 69(g) gives effect to this entitlement and 
permits entry of a turnover order comparable to the 
order entered by the district court here. 3 See 
Hudson v. American Founders Life Ins. Co., 160 
Colo. 420, 417 P.2d 772 (Colo. 1966) (construing 
former Rule 69(f)).


Wharf argues the turnover order was in effect a 
mandatory injunction entered by the court without 
making the factual findings that are a prerequisite 
to a grant of injunctive relief. HN85[ ] Under the 
plain language of Federal [**76]  Rule 69(a), such 
factual findings are necessary only if compelled by 
the provisions of a federal statute or the applicable 
state rules for execution of judgments. Wharf has 
not directed us to any authority interpreting 
Colorado law as requiring a district court to make 
factual findings sufficient to warrant injunctive 
relief before acting under Colorado Rule 69(g).


Wharf also asserts the turnover order conflicts with 
principles of extraterritoriality and the comity of 
nations. HN86[ ] Extraterritoriality principles 
limit the United States' ability to hold a party 
legally accountable for conduct that occurred 
beyond its borders. Here, the district court merely 
directed a party over whom it had personal 
jurisdiction to turn over assets. The location of 


3 The host of cases cited by Wharf are not to the contrary. Those 
cases all involved reversal of district court enforcement actions that 
were invalid because the actions taken were not authorized by or 
effectuated in accordance with state law. See, e.g., Aetna Cas. & Sur. 
Co. v. Markarian, 114 F.3d 346, 349-50 (1st Cir. 1997); Hilao v. 
Estate of Marcos, 95 F.3d 848, 856 (9th Cir. 1996).
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those assets is irrelevant. See In re Simon, 153 F.3d 
991, 997 (9th Cir. 1998). "Once personal 
jurisdiction of a party is obtained, the District Court 
has authority to order it to 'freeze' property under its 
control, whether the property be within or without 
the United States." United States v. First Nat'l City 
Bank, 379 U.S. 378, 384, 13 L. Ed. 2d 365, 85 S. 
Ct. 528 (1965). HN87[ ] Comity "counsels 
voluntary forbearance [**77]  when a sovereign 
which has a legitimate claim to jurisdiction 
concludes that a second sovereign also has a 
legitimate claim to jurisdiction under principles of 
international law." United States v. Nippon Paper 
Indus. Co., 109 F.3d 1, 8 (1st Cir. 1997). Wharf has 
not offered a compelling reason to justify 
overruling the turnover order on comity grounds. 
Compliance with the turnover order did not require 
Wharf to violate Hong Kong law, nor did it 
preclude Wharf from satisfying its obligations 
elsewhere. At best, Wharf has demonstrated that its 
willful noncompliance with the turnover order led 
to complications between Wharf and its banks. The 
fault in that regard lies with Wharf, not the district 
court.


Having determined that the district court had 
authority to enter the turnover order, we next 
determine if it acted properly in holding Wharf in 
contempt for failure to comply with that order. 
HN88[ ] We review a finding of civil contempt 
under an abuse of discretion standard.  O'Connor v. 
Midwest Pipe Fabrications, Inc., 972 F.2d 1204, 
1209 (10th Cir. 1992). A district court has broad 
discretion in using its contempt power to require 
adherence to court orders.  [**78]  Id.


Wharf argues the district court improperly used its 
contempt power to force compliance with a money 
judgment. This argument misconstrues the nature 
of the court's order. The court held Wharf in 
contempt for failing to comply with the court's 
properly entered turnover order. HN89[ ] 
Colorado has specifically contemplated a finding of 
contempt and imposition of sanctions for failing to 
comply with a turnover order.


To be sure, in the course of execution 
proceedings upon such a [money] judgment, a 
court may enter ancillary orders directing that 
the judgment debtor take certain actions, 
including the transfer of property. A willful 
failure to comply with such an order could 
furnish the predicate for the imposition of 
remedial or punitive sanctions.


 [*1237]  In re Marriage of Nussbeck, 949 P.2d 73, 
77 (Colo. App. 1997), reversed on other grounds, 
974 P.2d 493 (Colo. 1999).


The district court did not abuse its discretion in 
finding Wharf in contempt of court and in imposing 
sanctions. Nothing more was required of Wharf 
than of any other litigant. A party against whom 
judgment is entered may either satisfy the judgment 
or post a supersedeas [**79]  bond. Wharf opted to 
do neither. Its decision to ignore the turnover order 
was willful by its own admission. Wharf 
indisputably had sufficient financial resources 
either to satisfy the judgment or to post a 
supersedeas bond.


AFFIRMED.  


End of Document
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Utah Code Ann. § 78B-4-513


 Statutes current through the 2017 First Special Session 


Utah Code Annotated  >  Title 78B Judicial Code  >  
Chapter 4 Limitations on Liability  >  Part 5 
Miscellaneous Provisions


78B-4-513. Cause of action for defective 
construction.


(1) Except as provided in Subsection (2), an 
action for defective design or construction 
is limited to breach of the contract, whether 
written or otherwise, including both express 
and implied warranties.


(2) An action for defective design or 
construction may include damage to other 
property or physical personal injury if the 
damage or injury is caused by the defective 
design or construction.


(3) For purposes of Subsection (2), property 
damage does not include:


(a) the failure of construction to function as 
designed; or


(b) diminution of the value of the 
constructed property because of the 
defective design or construction.


(4) Except as provided in Subsections (2) and 
(6), an action for defective design or 
construction may be brought only by a 
person in privity of contract with the 
original contractor, architect, engineer, or 
the real estate developer.


(5) If a person in privity of contract sues for 
defective design or construction under this 
section, nothing in this section precludes 
the person from bringing, in the same suit, 
another cause of action to which the person 
is entitled based on an intentional or willful 


breach of a duty existing in law.


(6) Nothing in this section precludes a person 
from assigning a right under a contract to 
another person, including to a subsequent 
owner or a homeowners association.


History


C. 1953, 78B-4-512, enacted by L. 2008, ch. 280, § 
1; recompiled as § 78B-4-513.


Annotations


Notes


Compiler’s Notes. 


This section was enacted as § 78B-4-512; it was 
recompiled by the Office of Legislative Research 
and General Counsel because another § 78B-4-512 
was enacted at the 2008 session.


Effective Dates. —


Laws 2008, ch. 280 became effective on May 5, 
2008, pursuant to Utah Const., Art. VI, Sec. 25.


NOTES TO DECISIONS


Assignment.


No privity of contract.


Go to table1


Assignment.


Assignment does not always have to contain 
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precise, formulaic language. But the language must, 
at the very least, manifest a homeowner's intent to 
transfer is or her right to pursue claims; 
accordingly, although the statute does not require 
precise language of assignment, the statute 
contemplates an assignment that expresses some 
intent to actually assign a claim.Gables at Sterling 
Vill. Homeowners Ass'n v. Castlewood-Sterling 
Vill. I, LLC, No. 20160100, 2018 Utah LEXIS 5 
(Utah Feb. 9, 2018).


Supreme court cannot use public policy to rewrite 
an explicit statutory requirement, and this is 
especially true where the legislature appears to 
have built in some protection against the result 
feared; the statute recognizes that a homeowner can 
assign his or her claims to a homeowners 
association.Gables at Sterling Vill. Homeowners 
Ass'n v. Castlewood-Sterling Vill. I, LLC, No. 
20160100, 2018 Utah LEXIS 5 (Utah Feb. 9, 2018).


No privity of contract.


District court properly dismissed a homebuyer's 
construction defect claims because the homebuyer 
was not in privity with the contractor and had no 
right to sue as an assignee; the homebuyer was in 
no position to assert a claim under the bankruptcy 
assignment of the company that sold him the home 
because as of the time of that assignment, the 
company had not asserted a direct construction 
defect claim against the contractor.  Tomlinson v. 
Douglas Knight Constr., Inc., 2017 UT 56, 846 
Utah Adv. 16, 2017 Utah LEXIS 132 (Utah 2017).


District court did not err in granting a property 
developer summary judgment on a homeowner's 
association's claim for breach of the implied 
warranty of workmanlike manner and habitability 
because the association lacked contractual privity 
with the developer; the declaration of covenants of 
the planned unit development did not assign the 
homeowners' claims against the developer to the 
association because its plain language did not 
manifest the homeowners' intent.Gables at Sterling 
Vill. Homeowners Ass'n v. Castlewood-Sterling 


Vill. I, LLC, No. 20160100, 2018 Utah LEXIS 5 
(Utah Feb. 9, 2018).


District court did not err in granting a property 
developer summary judgment on a homeowner's 
association's claim for breach of the implied 
warranty of workmanlike manner and habitability 
because the association lacked contractual privity 
with the developer; although the supreme court 
may favor a broad construction of the implied 
warranty, it cannot use public policy to rewrite an 
inconvenient statute.Gables at Sterling Vill. 
Homeowners Ass'n v. Castlewood-Sterling Vill. I, 
LLC, No. 20160100, 2018 Utah LEXIS 5 (Utah 
Feb. 9, 2018).


Utah Code Annotated
Copyright © 2018 Matthew Bender & Company, Inc. a 
member of the LexisNexis Group. All rights reserved.
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Wardley Corp. v. Meredith Corp.


United States Court of Appeals for the Tenth Circuit


February 24, 2004, Filed 


No. 03-4021 


Reporter
93 Fed. Appx. 183 *; 2004 U.S. App. LEXIS 3503 **


WARDLEY CORPORATION, a Utah corporation, 
Plaintiff-Appellant, v. MEREDITH 
CORPORATION; and MEREDITH 
CORPORATION d/b/a BETTER HOMES & 
GARDENS REAL ESTATE SERVICE, 
Defendants-Appellees.


Notice:  [**1]  RULES OF THE TENTH 
CIRCUIT COURT OF APPEALS MAY LIMIT 
CITATION TO UNPUBLISHED OPINIONS. 
PLEASE REFER TO THE RULES OF THE 
UNITED STATES COURT OF APPEALS FOR 
THIS CIRCUIT.  


Prior History: (D. Utah). D.C. No. 01-CV-496-K.  


Disposition: AFFIRMED.  


LexisNexis® Headnotes


Civil Procedure > Appeals > Standards of 
Review > De Novo Review


Civil Procedure > Preliminary 
Considerations > Federal & State 
Interrelationships > General Overview


Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to 
State Claim


HN1[ ]  Standards of Review, De Novo Review


The United States Court of Appeals for the Tenth 
Circuit reviews claims dismissed pursuant to Fed. 
R. Civ. P. 12(b)(6) de novo.


Business & Corporate 
Compliance > ... > Contracts Law > Contract 
Conditions & Provisions > Integration Clauses


Contracts Law > Contract Interpretation > Parol 
Evidence > General Overview


Evidence > Types of Evidence > Documentary 
Evidence > Parol Evidence


HN2[ ]  Contract Conditions & Provisions, 
Integration Clauses


Where a contract is integrated, a party may not vary 
or modify its terms based on parol evidence.


Business & Corporate 
Compliance > ... > Contracts Law > Types of 
Contracts > Covenants


Contracts Law > Breach > General Overview


Contracts Law > Contract 
Interpretation > Good Faith & Fair Dealing


HN3[ ]  Types of Contracts, Covenants


Utah law recognizes that the covenant of good faith 
and fair dealing is implied in all contracts to 
effectuate their terms. Thus, where there is no 
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breach of an express covenant in a contract, there 
can be no cause of action for breach of an implied 
covenant arising therefrom.


Business & Corporate 
Compliance > ... > Contract 
Formation > Consideration > Detrimental 
Reliance


Contracts Law > Contract 
Formation > Consideration > General Overview


Business & Corporate 
Compliance > ... > Contract 
Formation > Consideration > Promissory 
Estoppel


HN4[ ]  Consideration, Detrimental Reliance


Promissory estoppel requires that reliance be 
reasonable. When the alleged promises made are 
contrary to the terms of the contract, reliance on 
such promises would be unreasonable.


Contracts Law > Defenses > Fraud & 
Misrepresentation > General Overview


Torts > ... > Fraud & 
Misrepresentation > Negligent 
Misrepresentation > Elements


Contracts Law > Breach > Breach of Contract 
Actions > General Overview


Torts > Business Torts > Fraud & 
Misrepresentation > General Overview


Torts > ... > Fraud & 
Misrepresentation > Negligent 
Misrepresentation > General Overview


HN5[ ]  Defenses, Fraud & Misrepresentation


Claims of misrepresentation and fraud are not 
cognizable under Utah law when they are based on 


the allegations that are the gravamen of the contract 
claim; a claim exists only if an independent breach 
of a duty is alleged. Reasonable reliance is a 
necessary element of any claim of negligent 
misrepresentation or fraud.


Civil Procedure > Appeals > Standards of 
Review > Abuse of Discretion


Civil Procedure > Judgments > Relief From 
Judgments > General Overview


Civil Procedure > Judgments > Relief From 
Judgments > Altering & Amending Judgments


HN6[ ]  Standards of Review, Abuse of 
Discretion


The United States Court of Appeals for the Tenth 
Circuit reviews a district court's grant of a motion 
for reconsideration for an abuse of discretion. 
Under that standard, the court will not reverse 
unless the trial court has made an arbitrary, 
capricious, whimsical, or manifestly unreasonable 
judgment.


Counsel: For WARDLEY CORPORATION, a 
Utah corporation on behalf of themselves and all 
others similarly situated, Plaintiff - Appellant: 
Stanford B. Owen, Scott R. Sabey, Fabian & 
Clendenin, Salt Lake City, UT.


For MEREDITH CORPORATION, MEREDITH 
CORPORATION dba Better Homes & Gardens 
Real Estate Service, Defendants - Appellees: 
Robert M. Callagy, Satterlee, Stephens, Burke & 
Burke, New York, NY. Candice Anderson Vogel, 
Manning, Curtis, Bradshaw & Bednar, Salt Lake 
City, UT.  


Judges: Before LUCERO, TYMKOVICH, and 
PORFILIO, Circuit Judges.  


Opinion by: Carlos F. Lucero
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 [*183]  ORDER AND JUDGMENT *


 [**2]  Wardley Corporation ("Wardley") brought 
breach of contract, negligent misrepresentation, 
 [*184]  and fraud claims against Meredith 
Corporation ("Meredith") following Meredith's sale 
of the rights to its Better Homes and Gardens 
trademarks to GMAC Home Services ("GMAC"). 
The district court exercised diversity jurisdiction 
over the matter pursuant to 28 U.S.C. § 1332(a)(1) 
and dismissed pursuant to Fed. R. Civ. P. 12(b)(6). 
Wardley appeals the dismissal as well as the district 
court's decision to grant Meredith's motion to 
reconsider its motion to dismiss. We AFFIRM.


I


Meredith, publisher of Better Homes and Gardens 
magazine since 1924, began to develop a real estate 
franchising service in 1978; the franchising service 
allowed member franchisees to use the trademarks 
(the "Marks") owned by Meredith and associated 
with Better Homes and Gardens. Wardley began to 
participate in the service in 1983, and the 
relationship was covered by a series of written 
contracts, the last of which was entered on May 1, 
1998 (the "Contract").


On June 29, 1998, Meredith announced the sale of 
its franchising service to GMAC.  [**3]  The terms 
of the transfer provided that former franchisees 
could continue to use the Better Homes and 
Gardens Marks temporarily, but it was uncertain 
whether GMAC might ultimately require the 
franchisees to change to GMAC Marks. In April 
1999, Wardley learned that GMAC would indeed 
require its franchisees to make the alteration, and 
that the change would be at Wardley's expense. 
Nonetheless, Wardley entered a new contract with 
GMAC. Notably, GMAC is not a party to this 


* This order and judgment is not binding precedent, except under the 
doctrines of law of the case, res judicata, and collateral estoppel. The 
court generally disfavors the citation of orders and judgments; 
nevertheless, an order and judgment may be cited under the terms 
and conditions of 10th Cir. R. 36.3.


litigation. Some time later, Wardley sold its real 
estate service, allegedly because of the costs of 
changing its Marks.


Claiming that Meredith breached its contract by: 
(1) selling to GMAC, and (2) failing to "protect and 
defend" the Marks as required by the Contract, 
Wardley sued Meredith for breach of contract, 
breach of the implied covenant of good faith, 
promissory estoppel, and unjust enrichment. 
Wardley further asserted claims of negligent 
misrepresentation and fraud, alleging that various 
officers of Meredith orally represented that they 
would never sell, and that the decision to sign the 
Contract was induced by those representations.


After a hearing, the district court initially dismissed 
a substantial [**4]  portion of Wardley's claims, 
relying on several contractual provisions. First, 
Paragraph 16(a) of the Contract clearly allowed 
Meredith to transfer or assign its rights and 
obligations: "Assignment. Better Homes and 
Gardens shall have the right to transfer or assign all 
or any part of its rights or obligations under this 
Contract to any person or legal entity." Paragraph 3 
required Meredith to "protect and defend" the 
Marks: "Better Homes and Gardens will protect 
and defend the Marks in order to maintain their 
value to [Wardley] and Better Homes and 
Gardens." Finally, Paragraph 20 of the Contract 
contained the following integration clause: 
"[Wardley] acknowledges that neither Better 
Homes and Gardens nor any of its employees has 
made representations, promises, or agreements. . . 
not set forth in this Contract. . . and that this 
Contract is the entire agreement of the parties."


Based on Paragraph 16's clear allowance of 
transfers and assignments, the district court 
dismissed Wardley's claims to the extent that they 
relied on the argument  [*185]  that Meredith 
breached by selling to GMAC. Troubled by 
Meredith's apparent obligation to "protect and 
defend" the Marks, though,  [**5]  the district court 
initially refused to dismiss Wardley's claims to the 
extent that they relied on that language. Meredith 
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moved for reconsideration of the district court's 
refusal to dismiss the claims that were based on the 
"protect and defend" language, pointing to 
Paragraph 18 of the Contract, which states that 
"after termination, expiration, transfer, or 
assignment of this Contract for any reason, Member 
shall cease to have any right to use the Marks in 
any manner."


Finding that language dispositive, the district court 
granted Meredith's motion for reconsideration and 
dismissed the remainder of Wardley's contract-
based claims. In addition, the court found that even 
if Meredith had represented to Wardley that it 
would never sell the Marks, the Contract's language 
precluded reasonable reliance on such statements; 
consequently, it dismissed Wardley's negligent 
misrepresentation and fraud claims. Wardley 
appeals.


II


HN1[ ] We review claims dismissed pursuant to 
Fed. R. Civ. P. 12(b)(6) de novo. Wark v. United 
States, 269 F.3d 1185, 1190 (10th Cir. 2001). 
Under the principles of diversity jurisdiction, and 
because the choice [**6]  of law provision in the 
Contract provides that "the Contract shall be 
construed in accordance with the laws of the state 
in which Member is licensed to use the Marks," we 
look to Utah law for our review of the substantive 
claims in this case. See Lytle v. City of Haysville, 
138 F.3d 857, 868 (10th Cir. 1998).


A


With respect to Wardley's breach of contract claim 
based on Meredith's sale of its service to GMAC, 
Paragraph 16(a) of the Contract specifically 
provides that "Better Homes and Gardens shall 
have the right to transfer or assign all or any part of 
its rights or obligation under this Contract to any 
person or legal entity." Moreover, Paragraph 20 
contains a specific integration clause, thus 
precluding any claim of breach based on extra-
contractual representations; HN2[ ] where, as 


here, a contract is integrated, a party may not vary 
or modify its terms based on parol evidence. See 
Lee v. Barnes, 1999 UT App 126, 977 P.2d 550, 
552 (Utah Ct. App. 1999). The plain language of 
the contract therefore compels us to agree with the 
district court's dismissal of Wardley's claim based 
on Meredith's sale to GMAC.


As to Wardley's second claim, grounded [**7]  in 
Meredith's alleged failure to "protect and defend" 
the Marks as required by Paragraph 16, the district 
court initially refused to dismiss Wardley's claims 
that relied on that language. After granting 
Meredith's motion for reconsideration, however, it 
looked to Paragraph 18, which states that "after 
termination, expiration, transfer, or assignment of 
this Contract for any reason, Member shall cease to 
have any right to use the Marks in any manner." 
The district court interpreted the language to 
eliminate all of Wardley's contractual rights 
following Meredith's sale of the service to GMAC 
and dismissed the remainder of Wardley's claims. 


To the extent that the district court reads Paragraph 
18 to imply that Wardley's rights to the Marks 
terminated against all parties following Meredith's 
sale of the service to GMAC, we disagree. Such an 
interpretation would create the possibility of an 
illusory obligation; we conclude that the most 
plausible reading of Paragraph 18 is that Wardley's 
rights to use the Marks would cease only upon 
transfer or assignment by Wardley. Thus,  [*186]  
even following the assignment by Meredith, 
Wardley had a right to use the Marks; accordingly, 
the new assignee of [**8]  the obligations under the 
contract--GMAC--had an obligation to protect and 
defend the Marks.


The action before us, however, is a complaint by 
Wardley not against GMAC, but against Meredith. 
For us to find Meredith liable for a breach of 
contract would require the counter intuitive 
conclusion that Meredith's assignable obligations 
under the Contract continued as to Meredith even 
after the transfer of those obligations to GMAC. 
We draw no such conclusion. Meredith's sale of the 
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service to GMAC included, among other things, an 
assignment of its obligation to protect and defend 
the Marks. To the same effect, Wardley conceded 
at oral argument that GMAC assumed the 
obligations under the Contract.


Whether GMAC breached its obligation to protect 
and defend the Marks once it had assumed the 
obligations under the contract is not before us. (At 
oral argument it became apparent that Wardley 
initially took legal action against GMAC and 
ultimately reached a settlement agreement.) Rather, 
we must decide whether Meredith breached its 
contract with Wardley; we conclude that as 
between Wardley and Meredith, no breach of 
contract occurred.


Turning to Wardley's claims of breach of the 
implied covenant [**9]  of good faith and fair 
dealing, HN3[ ] Utah law recognizes that the 
covenant of good faith and fair dealing is implied in 
all contracts to effectuate their terms. See, e.g., 
Craner v. Northwestern Mut. Life Ins. Co., 12 F. 
Supp. 2d 1234, 1242 (D. Utah 1998). Thus, "where 
there is no breach of an express covenant in a 
contract, there can be no cause of action for breach 
of an implied covenant arising therefrom." Id. As 
described above, we have concluded that a breach 
of contract did not occur in the instant case as 
between Wardley and Meredith; having so 
concluded, there can be no breach of the implied 
covenant of good faith and fair dealing.


B


We proceed to the claims based on non-contract 
theories. With respect to the promissory estoppel 
claims, Wardley contends that it reasonably relied 
on Meredith's oral promises; Wardley argues, 
therefore, that the principles of promissory estoppel 
compel relief. However, HN4[ ] promissory 
estoppel requires that reliance be reasonable, see, 
e.g., Petty v. Gindy Mfg. Corp., 17 Utah 2d 32, 404 
P.2d 30, 32 (Utah 1965); when the alleged 
promises made are contrary to the terms of the 
contract, reliance on such promises [**10]  would 
be unreasonable. Under the contract before us, 


Meredith could transfer or assign its rights and 
obligations. Any reliance on statements that 
Meredith would never sell, or that its obligations 
would continue after it assigned the obligations 
under the contract, would therefore have been 
unreasonable. We accordingly affirm the district 
court's dismissal of Wardley's promissory estoppel 
claims. 1


As to Wardley's claims of negligent 
misrepresentation and fraud, such HN5[ ] claims 
are not cognizable under Utah law when they are 
based on the allegations that are the gravamen of 
the contract claim, see Craner, 12 F. Supp. 2d at 
1242; a claim exists only if an independent breach 
of a duty is alleged. See, e.g., Beck v. Farmers Ins. 
Exchange, 701 P.2d 795, 801 n.3  [*187]  (Utah 
1985). [**11]  Once more, however, reasonable 
reliance is a necessary element of any claim of 
negligent misrepresentation or fraud, and as 
discussed above, any reliance upon representations 
that Meredith would never sell or that it would 
continue to assume obligations after it assigned the 
obligations under its contract would have been 
unreasonable. Thus, we affirm the district court's 
dismissal of the negligent misrepresentation and 
fraud claims.


III


Finally, Wardley appeals the district court's 
decision to grant reconsideration of its initial 
refusal to dismiss Wardley's claims based on the 
"protect and defend" language. HN6[ ] We review 
a district court's grant of a motion for 
reconsideration for an abuse of discretion; under 
that standard, we "will not reverse unless the trial 
court has made an arbitrary, capricious, whimsical, 
or manifestly unreasonable judgment." Weitz v. 
Lovelace Health System, Inc., 214 F.3d 1175, 1181 
(10th Cir. 2000) (quotation omitted). On the record 


1 Wardley contends that in the unlikely event of a finding that no 
contract exists, it should have a remedy in the doctrine of unjust 
enrichment. Because we conclude that a contract existed, we affirm 
the dismissal of this claim.
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before us, we cannot conclude that the district court 
abused its discretion in granting Meredith's motion 
for reconsideration. Accordingly, we AFFIRM.


ENTERED FOR THE COURT


Carlos F. Lucero


Circuit [**12]  Judge 


End of Document
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