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Introduction

In June 2012, Respondent, Craig Feasel, rode as a passenger in a bass fishing boat
manufactured by Petitioner Tracker Marine, LLC, that was equipped with an engine
manufactured by Petitioner Brunswick Corporation. The boat was driven by Monty
Martinez. The boat struck something, causing the boat to turn sharply and eject both Feasel
and Martinez into the water.

At this point, Feasel and Martinez learned firsthand that the boat had a deadly latent
danger: If unmanned and under power, it has a tendency to turn tightly in a deadly circle
that can trap and repeatedly strike anyone unfortunate enough to be in the water. The engine
continues at the throttle level set when the driver was ejected. Feasel was repeatedly struck
by the encircling boat and repeatedly cut by the propeller, at high throttle. While Martinez
was able to swim away from the danger, Feasel was trapped and struck at least three times
by the boat. Feasel was life-flighted to a hospital to treat his grave injuries, including
multiple bones broken in his face that required 12 screws and 3 steel bars to repair,* a “two-
inch puncture wound near his heart,” and 3-inch deep cuts from the propeller.? Feasel was
hospitalized for 52 days® and considers it a “miracle” he survived.* Physicians expressed

disbelief that his left arm did not require amputation from his injuries.®

1 R. 3411-12, 3500 (“But I feel like the third lap was the lap that hit my head and jaws and
broke my face and nose, my whole face and my teeth, knocked all kinds of teeth in my
mouth, and my mouth was instantly full of blood.”).

2R. 2529.

3 R. 88 (injury occurred June 30), 3254 (released from hospital August 21).

4 R. 3395 (“I’'m not supposed to be alive.”).

> R. 3479.



Feasel, Martinez, and the rescuer were experienced boaters, but were all shocked
the boat moved at high speed in a tight circle after the driver was ejected. They were
unaware of this danger inherent in the design of the boat and engine. Petitioners, however,
knew of this deadly problem for decades. It is known in the industry as “the circle of death.”
Yet Petitioners failed to warn users about this latent danger, choosing instead to simply
warn about the open and obvious danger that contacting the propeller can cause injury.
This is analogous to users of a beach being warned, “Caution, No Swimming,” rather than
“Caution, No Swimming, Shark Infested Water”—while the instruction is the same, the
general warning is inadequate to warn of the more specific, deadly danger the presence of
sharks presents.

A safety device known as a kill-switch lanyard can be worn by the driver to nullify
the risk of the circle of death by shutting off the engine if the driver is ejected. However,
none of the warnings or instructions Petitioners provided with the boat show or explain that
using the kill-switch lanyard is necessary to prevent the circle of death. Petitioners admit
they knew for decades that boat operators routinely fail to use the kill-switch lanyard. They
also knew operators fail to wear the lanyard because operators do not understand its
purpose and do not know the risks of failing to wear it.

Feasel is entitled to have a jury decide whether Petitioners are liable to Feasel for
their failure to warn of the specific risk of the circle of death and their failure to adequately
warn of the need to wear the lanyard. The district court found the warnings were adequate
as a matter of law, but only after excluding key evidence offered by Feasel, including the

testimony (1) of Feasel that he was unaware of the circle-of-death risk and that if he were
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warned of that phenomenon and its connection to the lanyard, he would not have ridden in
the boat unless the operator wore the lanyard and (2) of Martinez that he would have worn
the lanyard had he been so warned. The Court of Appeals properly overturned the district
court’s exclusion of this evidence, making the factual record even more favorable to Feasel.
That evidentiary ruling was not part of this Court’s grant of certiorari review.

Petitioners not only seek to turn products liability law on its head by having this
Court determine that their non-specific, ambiguous warnings and instructions were
adequate as a matter of law, but Petitioners also seek a determination that they satisfied
their duty to Feasel by giving warnings to Martinez. Petitioners are incorrect. It was
unreasonable and negligent for Petitioners to rely on an unsophisticated user such as
Martinez to convey warnings to passengers. First, they never adequately warned Martinez.
Second, Petitioners could have easily and inexpensively warned passengers directly by
placing a warning on the boat itself.

Statement of the Issues

1. Whether the Court of Appeals erred in concluding that Petitioners had failed to
demonstrate that, as a matter of law, adequate warnings were provided to the operator of
the boat in which Respondent was traveling when he was thrown from the boat and injured
by it.

This issue was presented in the petition for certiorari on pages 11 through 15.

2. Whether the Court of Appeals erred in reversing the district court’s conclusion that
Petitioners had no duty to warn Respondent directly as a passenger.

This issue was presented in the petition for certiorari on pages 16 through 17.
3



Statement of the Case

|I. Statement of Facts

A. Petitioners Knew Their Products Had a Propensity to Enter the
Circle of Death and Knew Their Warnings Were Inadequate

1. The product safety manager for Brunswick, Peter Chisholm, testified the circle of
death “is a common phenomenon” that Brunswick knew about for “most of his career”
(which began in 1980).°
2. Chisholm testified he knew that operators did not use the lanyard beginning when
Brunswick “instituted the lanyard in the late ‘70s.”’
3. Since 1980, Brunswick knew that users of its products are injured because boat
operators do not wear the lanyard.®
4, From its own customer research, Brunswick knew half of the operators of its boats
openly admit to not using the lanyard.®
5. Brunswick knows there are at least two reasons why boaters do not use the lanyard:
(1) they are unaware of the risks of not wearing it; and (2) they do not know the purpose
of the lanyard:

Q. What are some of the reasons that you know of and have

learned of when operators don’t use the lanyard and Kkill
switch?

®R. 4228 (51:19-52:12).

"R. 4229-30 (65:24-66:4).

8 R. 4236 (101:15-20).

° R. 4230, 5468-69, 5475 (“my testimony is that 50 percent of the people do not use the
lanyard.”).



A. | think it’s a convenience issue. Some people simply just
choose not to hook it up because they don’t want to be bothered
with it or they feel that there is no risk.

Q. And they feel that there’s no risk, is that what you said?
A. Correct.

Q. Any other reasons that you’ve come to know of?

A. Being unaware of what the purpose of the switch is.°

6. Brunswick admits it does not warn boaters about the circle of death:
Q. Is there anything in this manual that tells the operator if for
some reason he loses control of the boat or falls out of the boat,

there is the potential that the boat could turn into a tight circle
and come back on the operator?

A. The answer to your specific question is no.!

7. Tracker’s compliance engineer, Denzel Hellesen, testified that Tracker knows
boaters do not use the lanyard but nonetheless chose not to include further warnings than
those included in its manuals. 2

8. Hellesen admits he has (1) attended U.S. Coast Guard information seminars for
manufacturers of bass boats informing them about the circle of death and (2) read about
the “circle of death” in “a number of publications” warning manufacturers about this
danger. 3

9. Tracker admits the circle of death has been a concern for the American Boat and

Yacht Council, in which Tracker participates as a committee member.4

10 R, 4235 (90:10-23).

1R, 4229 (61:13-62:6).

12 R, 4240 (50:15-51:10), 4245 (80:12-22).
13 R, 4246 (93:20-94:17).

4R, 425253,



B. Feasel’s Testimony

10.  Feasel testified that on “June 30, 2012, | was injured in a boating accident. During
the accident, | was ejected from the boat. The boat then began tightly circling around me.
The boat and propeller struck me at least three separate times during at least three separate
circles.”®

11.  Feasel, a life-long boater, testified that “[b]efore the accident, | did not know about
the Circle of Death” and that “the Circle of Death was not a danger that | contemplated for
boating.”1®

12.  Feasel testified that if “I had known about the Circle of Death, | would have insisted
that the operator of the boat use the kill-switch lanyard while operating the boat.” Feasel
also testified that if “I had known about the Circle of Death, | would not have ridden in any
bass boat in which the operator is not using the kill-switch lanyard.”*’

13.  Feasel testified that “I have been boating nearly my whole life. In my experience,
very few boaters use the kill-switch lanyard.”*8

14.  Feasel testified that since the accident “I have spoken with many boaters about the
Circle of Death. All of these boaters were surprised to learn about the Circle of Death

because they had never heard about it.”*°

15 R. 4217. See also R. 1500-02 (describing boat impacts); supra nn.1-5 (describing
injuries).

16 R, 4218.

"R, 4218.

18 R. 4218.

PR, 4218.



C. Rescuer’s Testimony

15.  Kristen Lefevor, who rescued Feasel, testified she did not know about the circle-of-
death phenomenon despite boating for decades and being a “careful, safe boater.”?°

D. Martinez’s Testimony

16.  Martinez testified that before the accident he did not know that “the boat would spin
with no one in them [sic] in clear weather.”?!
17.  Martinez also testified as follows:

a. The “weather was clear at the time of the accident so | was not wearing the
kill-switch lanyard.”??

b. Martinez was driving the boat at full throttle when it hit something in the
water, causing him and Feasel to be ejected from the boat into the water.?

c. “[T]he boat started spinning in circles.”?*

d. If “I had known at the time of the accident that in clear weather a boat could
spin when all people are thrown from the boat, | would have worn the engine-
stop-switch lanyard.”?°

e. “Since the accident, | now wear the kill-switch lanyard when | drive the boat,

irrespective of the weather conditions, because | now know that a boat can

20 R, 7546-47 (quoting Lefevor deposition during summary judgment hearing).
21 R, 4222.

22 R, 4222.

23 R. 2775-2780 (Martinez Dep.).

24 R. 4222.

2 R. 4222.



continue to spin even without people in the boat.”?

E. Testimony by Warnings Expert William Kitzes

18.  Feasel retained product warnings expert William Kitzes to determine whether
Petitioners’ warnings for the bass boat were adequate.?’

19.  Kitzes has testified as a product-warnings expert in more than 400 depositions and
125 trials, in favor of both plaintiffs and defendants.?®

20.  After reviewing the case materials, industry standards, research, reports, and
instructional materials, Kitzes assessed the adequacy of Petitioners” warnings. 2° Kitzes did
this by evaluating a multitude of factors, including: the safety risks of the bass boat; the
severity of those risks; how those risks are identified in warnings; the warnings’
environment; foreseeable uses by consumers; Petitioners’ monitoring of customers’ safety
performance; Petitioners’ reactions to customers’ safety performance; and how the product
is promoted.® Kitzes has used this same methodology for more than 400 cases in which he
testified.3!

21.  Kitzes concluded that Petitioners “failed to adequately warn boat and engine users”
and failed to “motivate them to avoid injury” by using the lanyard.2

22.  Kitzes testified this lack of adequate warnings made the bass boat unreasonably

26 R. 4222.

27'R. 3535 (PI.”s Expert Disclosures).

28 R. 4001.

29 R. 3535 (Pl.’s Expert Disclosures), 3866, 3890-91, 390811, 3919-20, 3966-67, 3983
85.

30 R. 4006.

31 R. 3859, 4001.

32 R. 3880, 3998.



dangerous.
23.  Kitzes made it clear that Petitioners’ warnings were inadequate, as opposed to just

being capable of improvement.34

24.  Kitzes explained that national and industry standards require product warnings to
inform users about the dangers from the product’s foreseeable use. Kitzes testified it is
reasonably foreseeable that boaters would not use the lanyard and confirmed that
Petitioners needed to “inform the product user of the hazard, inform them of how to avoid
the hazard, and the consequences if they fail to do s0.”%

F. Kitzes’s Exemplar Warning Labels for the Boat and Manuals

25.  To illustrate the inadequacies of Tracker’s and Brunswick’s warnings, Kitzes
created exemplars of adequate alternative warnings for use both on the boat and in the

manuals, duplicated below.3

$R. 3978.

3 R. 3915 (“I think their material is inadequate to convey the risk so that people understand
the danger. . . . [I]t needs to be supplanted with something that adequately conveys the risk,
the danger, the hazard, how to avoid it, and under what circumstances it occurs.”).

% R. 3863.

% R. 3920, 3918-21 (Kitzes authenticating his alternative warnings); 4264 (submitting
alternative warning); Addendum 6.
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26.  Supportive of Kitzes’s testimony, similar warnings are publicly available. For

example, the following warning is given by PropellerSafety.com.®’

27. The Safe Boating Council posed the following warning on Twitter on May 14,

2016.38

37 Available at http://www.propellersafety.com/12691/propeller-guard-thoughts/open-
letter-to-fell-marine-mob-plus/.
38 Available at https://twitter.com/SafeBoatCouncil/status/731620394268905472/photo/1.

11



G. Tracker and Brunswick’s Inadequate Warning Label on the Boat

28.  Incontrast to Kitzes’s alternative warnings, Tracker and Brunswick’s warning label
on the boat,*® duplicated below, does not mention the dangers of the boat circling or of a
person thrown from the boat being struck multiple times. Nor does it mention the operator
must wear the lanyard to avoid this grave danger. Indeed, the instruction to wear the lanyard
is not even on the “warning” label; it is on an entirely separate checklist.*’ Although a
“warning” label mentions the danger of the propeller, it does so in the obvious context of
using the ladder at the back of the boat to get in and out of water (as opposed to the non-

obvious situation of being ejected and trapped by the circle of death).**

39 R. 2942 (Photo of labels on the boat).
40 R. 3193 (Photo of boater’s checklist affixed to boat).
41 Addendum 7; R.6084 (Martinez Dep., describing warnings on boat).
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29.  The rear of the boat also carries a warning to passengers about the dangers of carbon

monoxide. 106

H. Tracker’s and Brunswick’s Inadequate Warnings in Their Manuals

30.  Tracker issued a 96-page manual with the boat purchased by Martinez.1%
31.  The Tracker manual never describes the boat’s tendency to turn tightly in a circle if
unmanned or under power, nor does it give any indication of that danger.%

32.  The Tracker manual describes its warning symbols as follows: %

33.  What Tracker has chosen to include in its manual does not convey adequate

warnings related to the injury suffered by Feasel:

106 Addendum 7; R. 6084.

107 R, 2943-3048 (Tracker manual).
108 See generally id.

19 R, 2954,
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a. The lanyard is not identified in the Table of Contents under “Boating Safety,”
“Emergency Procedures,” “Water Sports” (which includes “Fishing”), or

“Getting Underway.” 110

b. The lanyard sometimes is and sometimes is not included in the manual’s

lists of safety equipment.!!

110 R, 2949. See also R. 2950 (identifying the lanyard under “Controls/Indicators™).
11 R, 2954 (including lanyard), R. 2955 (excluding lanyard from list of safety equipment
and recommended items to bring aboard).
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c. The lanyard is not mentioned in connection with “PASSENGER

SAFETY."112

112 R, 2957.
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d. The lanyard is not mentioned in the 7-page section regarding “Emergency
Procedures,” including the subsection regarding “PERSON
OVERBOARD.”13

e. The lanyard is not mentioned in the 3-page section regarding “Water Sports,”
including the subsection regarding “FISHING.”%4

f. The lanyard is mentioned in a section regarding, “Getting Underway,” but
nothing there provides a warning or indication of any danger in connection

with the lanyard or provides any information about its purpose:

113 R. 2960-66.
114 R. 2967-69.
15 R, 2976-77.
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g. A safety checklist states the lanyard stop switch should be checked to ensure

it is operational but says nothing about ensuring the operator wears it.1*®

h. The lanyard is mentioned in the context of “getting on plane,” but with no

indication that failing to wear the lanyard is dangerous.*’

116 R, 2979.
117 R, 2982.
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i. The lanyard is mentioned in connection with “Launching and Loading,” but
is not included in the list of “Safety equipment.” The section does not indicate

any danger or warning in connection with failing to wear the lanyard.

J. The lanyard is described in a half-page section. That section: (1) describes
that the lanyard is “strongly recommended” and “should” be worn but does
not say wearing it is mandatory; (2) does not say that failing to wear the
lanyard will cause injury or death; (3) never gives any indication that the boat
can turn tightly in a deadly circle if the lanyard is not worn; and (4) describes
risks of wearing the lanyard, including that if the lanyard is not long enough

it can cause inadvertent activation, that “[a]ccidental loss of power can be

20



hazardous,” and that if the kill-switch is activated the boat “can cause injury

to anyone in the boat’s path.” 118

34. In a separate section, the Tracker manual refers to “steering torque” but (1) never
indicates that the boat has a tendency to turn in a tight circle of death if unmanned and

under power and (2) never connects “steering torque” to the need to wear the lanyard.°

118 R. 3006.
119 R, 2983, 3010.
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35.  Similar to the Tracker manual, Brunswick’s 125-page manual never gives any
indication that the engine and boat have a tendency to create a circle of death if unmanned
and under power.'?® Nor does the manual give any indication that wearing the lanyard
mitigates that risk.*?!

36. Brunswick’s manual describes its warning indications as follows:*??

120 See generally R. 1052-1195 (Brunswick manual). See also R. 3049-3189 (same).
121 See generally id.
122 R, 1083.
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This manual as well as safety labels posted on the uuth?ard use
the following safety alerts to draw your attention to special safety
instructions that should be followed.

Indicates a hazardous situation which, if not avoided, will result
in death or serious injury.

Indmatas a hazarduus srtuatinn whu:h if nnt avnl.dad cnu!d result
in death or serious Injury.

A CAUTION

Indir:atas a hazardous situation which, if not auoidad could result
in minor or moderate injury.

Indicates a situation which, if not avoided, could result In engine
or major camponent failure.

37.  Brunswick’s manual includes two pages about the lanyard. The first page notes that
the lanyard is an optional accessory, stating “[a] lanyard switch can be installed as an
accessory.”'? It notes the lanyard can be “entangle[d] with nearby objects” and cause
“accidental activation” of the kill switch. This page identifies no other danger and provides

no additional warnings:

123 R, 1089 (emphasis added).
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38.  The second page of the Brunswick manual addressing the lanyard includes the sole
warning in either manual or on the boat that the lanyard should *“always [be] properly
connected” to the operator.'>* The preceding sentence, however, contemplates that an
operator will not use the lanyard, stating: “If the operator falls out of the boat, stop the
engine immediately . . . .” Of course, if an operator is wearing the lanyard and is ejected,
there is no need to stop the engine because that is done by the kill switch. Further, the

warning is followed by another warning, of equal intensity, of the risks of accidental

124 R, 1090. See also R. 4048-49 (Kitzes testifying about warning).
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activation of the switch resulting from wearing the lanyard. It also notes the danger that if

the lanyard is worn and activated, the boat “can cause injury to anyone in the boat’s path”:

25



I. Testimony Regarding the Severity of Danger and Efficacy of Warnings

39.  Kitzes testified that, as Chisholm (Brunswick’s product safety manager) admitted,
boaters do not use the lanyard because they do not understand the danger of not doing so.1%
Kitzes also testified that an adequate warning, which makes the danger of the circle of
death explicit, would result in more boaters using the lanyard.%®

40.  Kitzes relied upon research data from the U.S. Coast Guard’s Boating Accident
Report Database (BARD). BARD recognized “that being thrown overboard is the common
causality in many of these incidents, that [the boat] circles around, and it goes at the speed
it was at when you fell out, and the boat, or the propeller, could hit you.” **” BARD data
shows that in 2009 only an estimated 20% of boaters wore the lanyard, which dropped to
13% the following year.1?®

41.  Kitzesrelied upon U.S. Coast Guard research data showing in just a four-year period
between 2002 and 2006 there were 35 deaths and 99 injuries that could have been prevented
by using kill-switch lanyards, with another 17 deaths that may have been prevented by
using Kill-switch lanyards. These deaths and injuries would likely have been prevented
with an adequate warning.?°

42.  Kitzes testified adequate warnings, like his proposed warnings, would more likely

than not result in more people using the lanyard, preventing injuries like Feasel’s.**

125 R, 4052-53; supra Statement of Facts (“S.O.F.”) { 5.
126 R, 4052.

127 R, 3904-3905.

128 R, 3893-94.

129 See R. 3900, 3969-70.

130 R, 4052, 4076.
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J. Testimony by Boating Expert Gary Polson

43. Feasel retained a boating mechanical engineer named Gary Polson. 3

44.  Polson testified that “the boat and outboard motor at issue in this case had, at the
time it was sold, a characteristic, propensity, risk, and danger known as the ‘Circle of
Death.” This means that the boat, when underway with no one at the helm, has a propensity
to spin in tight circles and strike an ejected occupant with the propeller or other part of the
boat.” 132

45, Polson testified that the “Circle of Death is a different and more threatening type
of danger than the danger of being hit by a non-circling boat. A non-circling boat may
strike an ejected occupant once; but a boat engaged in the Circle of Death can strike an
ejected occupant multiple times, particularly with the propeller. This different type of
danger is not contemplated by the ordinary and prudent buyer, consumer, and user.”*3
46. Polson testified that “[b]ass boats, like the boat in this case, have a higher risk of
occupant ejections than other types of boats,” given their low-slung build.***

47.  Polson testified that there are more than 70 documented fatalities and injuries from

the Circle of Death.1%

131 R. 3535 (Pl.’s Expert Disclosures).

12 R. 4127.

183 R. 4127.

134 R. 4127; see also R. 3087 (Brunswick manual—“Falling overboard and accidental
ejections are more likely to occur in certain types of boats such as low-sided inflatables,
bass boats . . . .”).

135 R, 4130.
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Il. Procedural History

Feasel sued Tracker and Brunswick asserting strict liability and negligence claims
based on their failure to adequately warn of the risks associated with the tendency of the
boat to enter a circle of death and the need to wear the lanyard.% Feasel brought additional
claims that are not at issue before this Court, including claims for design defect and breach
of warranties.*®’

Tracker and Brunswick moved for summary judgment. Feasel opposed the motion,
in part on grounds that genuine disputes of material fact precluded summary judgment.3
The district court excluded certain evidence offered by Feasel, including portions of
declaration testimony of Feasel and Martinez.*3® With this evidence excluded, the district
court granted summary judgment in favor of Tracker and Brunswick on all of Feasel’s
claims.'#? Feasel appealed the district court’s order on summary judgment, as well as its
order excluding declaration testimony.#

The Utah Court of Appeals held that genuine disputes of material fact precluded
summary judgment on Feasel’s “inadequate warning claim,” not distinguishing between

Feasel’s negligence and strict liability theories regarding the inadequate warning.'*?> The

136 R, 88-98 (First Am. Compl.).

1371d. Feasel also sued Martinez, the driver of the boat, before settling claims against him
and dismissing him as a defendant. See R. 7845-46 (Order Dismissing Martinez)).

138 R. 2383-4090 (Joint Motion for Summary Judgment and Exhibits); R. 4091-4312
(Opposition to Joint Motion for Summary Judgment and Exhibits).

139 Opinion, 1 8.

140 R, 7742 (Order Granting Summary Judgment).

141 R, 7847 (Notice of Appeal).

142 Opinion, 11 19-27.
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Court of Appeals also reversed the district court’s conclusion that “the duty to warn extends
to the operator of the boat,” not to Feasel.*® Tracker and Brunswick petitioned this Court
for certiorari review on several issues.*** This Court granted the petition on June 26, 2020,
as to two issues.
I11. Disposition in the Lower Courts and Orders Under Review
The Order under review is the Opinion of the Utah Court of Appeals, 2020 UT App
28 (“Opinion”), which reviewed and reversed, as applicable here, the district court’s Order

on Defendants Tracker and Brunswick’s Joint Motion for Summary Judgment.4

143 Opinion, 11 30-31; R. 7740 1 7.
144 Tracker and Brunswick’s Petition for Writ of Certiorari, filed April 22, 2020.
145 R, 7736-7744.
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Summary of the Arqgument

The Court granted certiorari with respect to only two issues, which concern the
Court of Appeals’ holdings that (1) Petitioners’ failed to demonstrate the adequacy of their
warnings as a matter of law, and (2) the district court erred by holding that Petitioners’
“duty to warn extends to the operator of the boat,” not to Feasel.45

Feasel addresses the adequacy of the warnings issue by showing that the Court of
Appeals ruled correctly by: (1) applying the House factors to the incomplete and
ambiguous “warnings” supplied by Petitioners; (2) viewing the facts in the light most
favorable to Feasel; and (3) concluding that triable issues of fact precluded judgment as a
matter of law in favor of Petitioners. Further, Feasel has created a triable issue by showing
Petitioners acted unreasonably and negligently by failing to change their warnings in light
of their knowledge that users routinely failed to wear the kill-switch lanyard.

Feasel addresses the duty issue by demonstrating: (1) under the applicable
Restatement of Torts sections and case law, duties in strict liability and negligence are
owed ultimately to all “users” of a product, which includes boat passengers; (2) whether
Petitioners satisfied their duty to warn Feasel by relying on Martinez, an intermediary, is a
question of fact for the jury; and (3) it was unreasonable to rely on Martinez to forward

warnings to Feasel.

146 Opinion, 19 30-31; R. 7740 1 7.
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ARGUMENT

It is well established that “under Utah law, a manufacturer may be held strictly liable
for any physical harm caused by its failure to provide adequate warnings regarding the use
of its product.”!#’ Feasel also brought claims of negligent failure to provide adequate
warnings, 48 on the basis that a “manufacturer has a duty to warn against a product’s latent
hazards that are known to the manufacturer but unknown to the consumer.”*4® Under either
theory, Petitioners were “required to warn about a danger from the [product]’s foreseeable
use of which [Petitioners] knew or reasonably should have known and that a reasonable
user would not expect.”*%0

This Court granted certiorari on two questions, relating to the adequacy of
Petitioners’ warnings and to whom Petitioners were required to issue those warnings. There

being no error by the Court of Appeals, this Court should affirm.

147 House v. Armour of Am., Inc., 929 P.2d 340, 343 (Utah 1996).

148 See, e.g., R. 91 1 25(b); 94 1 47(c). See also Slisze v. Stanley-Bostitch, 1999 UT 20, { 8,
979 P.2d 317 (holding that plaintiff may “simultaneously bring a negligence and a strict
liability claim” with respect to the same product).

149 Slisze, 1999 UT 20, 1 15 (citing RESTATEMENT (SECOND) OF TORTS § 388 cmt.
b; Anderson v. Dreis & Krump Mfg. Corp., 739 P.2d 1177, 1182 (Wash. Ct. App. 1987)
(describing inadequate warning theories under strict liability and negligence)). While
similar in practice, such claims brought under strict liability focus on the product itself,
asking whether it was unreasonably dangerous because it lacked adequate warnings; on the
other hand, such claims brought under negligence ask, essentially, whether the defendant
exercised reasonable care in supplying the product without that warning. See, e.g., Phillips
v. Kimwood Mach. Co., 525 P.2d 1033, 1039 (Or. 1974) (describing theories of failure to
adequately warn).

150 Model Utah Jury Instructions (Second) CVV1007-1008 and CV 1017-1018 (quoted in
Pet’rs’ Br., 30).
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l. THE COURT OF APPEALS CORRECTLY HELD THAT
PETITIONERS’ WARNINGS TO THE BOAT OPERATOR WERE
NOT ADEQUATE AS A MATTER OF LAW.

Petitioners do not dispute the existence of a duty to warn.*! Nor do they dispute the
legal standard employed by the Court of Appeals. Rather, Petitioners’ only challenge is
that the Court of Appeals “too strictly applied the standard for determining” whether they
provided adequate product warnings.*%?

The Utah Court of Appeals did not err. It carefully applied Utah law and correctly
concluded that genuine issues of material fact existed regarding the adequacy of
Petitioners” warnings.'>® That opinion was in line with countless decisions across the

country that have left such matters to the jury.>*

151 pet’rs” Br., 4 (admitting that “Tracker and Brunswick’s duty to warn extended ... to
Martinez as the owner/operator”).

152 pet’rs’ Br., 3; see also Pet’rs’ Br., 16-17, 22-27.

153 House v. Armour of Am., Inc., 886 P.2d 542, 551 (Utah Ct. App. 1994) (House 1), aff'd,
929 P.2d 340 (Utah 1996) (“It was error for the trial court to grant summary judgment on
this issue unless reasonable minds could reach only one result taking all disputed facts and
inferences in a light most favorable to [the nonmoving party].” (citations omitted)).

154 See, e.g., id. (“Whether the warning provided by the label was adequate presents a
question of fact, to be resolved by the trier of fact.” (citing DeBry v. Valley Mortgage Co.,
835 P.2d 1000, 1004 (Utah Ct. App. 1992))). See also Anderson v. Klix Chem. Co., 472
P.2d 806, 810 (Or. 1970) (noting “this question,—was the warning reasonable?—is the
kind of question that is usually answered by a jury”); Duford v. Sears, Roebuck & Co., 833
F.2d 407, 410 (1st Cir. 1987) (jury question whether arrows and word “up” on chimney
pipe adequately warned of need to install pipe in certain orientation); Patch v. Stanley
Works (Stanley Chem. Co. Div.), 448 F.2d 483, 489-90 (2d Cir. 1971) (jury question
whether defendant knew of certain use of product that risked explosion and thus had a duty
to warn); Smith v. U.S. Gypsum Co., 612 P.2d 251, 254 (Okla. 1980) (jury question whether
warnings “DANGER,” “EXTREMELY FLAMMABLE,” “VAPORS MAY CAUSE
FLASH FIRE,” “Vapors may ignite explosively” and others were adequate where product
exploded); De Luryea v. Winthrop Laboratories, Div. of Sterling Drug, Inc., 697 F.2d 222,
224-25 (8th Cir. 1983) (jury question whether warnings adequate even though no physician
testified that “warnings were inadequate or that [the physician] would have acted
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A. The Utah Court of Appeals Correctly Applied the House Factors to
Determine That Factual Issues Remained Regarding Whether
Petitioners Issued an Adequate Warning That “Completely Disclosed
All the Risks Involved, as Well as the Extent of Those Risks.”

The clearest evidence of the inadequacy of Petitioners’ warnings is that users of
their products in fact (1) did not know of the danger of the circle of death, and (2) routinely
failed to wear the kill-switch lanyard because they did not understand its purpose or the
dangers it avoided. A warning cannot be adequate as a matter of law where it is in fact
ineffective. On that basis alone Petitioners were not entitled to judgment as a matter of law.

Here, no “reasonable” or “ordinary” user would be adequately warned.**® Indeed,

the purported warnings on the boat and in the manuals differ significantly from the

descriptions in Petitioners’ brief. For example, Petitioners have stated as follows:

differently if different warnings had been given”); Incollingo v. Ewing, 282 A.2d 206, 220
(Pa. 1971) (jury questions presented as to whether warnings were adequate and whether
warnings were “in effect cancelled out and rendered meaningless in the light of the sales
effort”); Ross v. Jacobs, 684 P.2d 1211, 1214 (Okla. Civ. App. 1984) (“We initially
conclude that most courts have been reluctant to decide adequacy of warning as a matter
of law.” (citations omitted)).

155 5.0.F. 11 4-5. See also S.O.F. 11 2, 3, 6, 11-16, 17(d), 17(e), 21, 39, 45.

156 See, e.g., House, 929 P.2d at 344 (a “product may still be unreasonably dangerous if
the hazards or risks associated with its use were not such that they should have been
realized by a reasonable user or consumer of the product” (emphasis added)
(quoting House 1, 886 P.2d at 548)); RESTATEMENT (SECOND) OF TORTS § 402A
cmt. i (product is unreasonably dangerous if “[t]he article sold [is] dangerous to an extent
beyond that which would be contemplated by the ordinary consumer who purchases it,
with the ordinary knowledge common to the community as to its characteristics.”
(emphasis added)).
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Petitioners’ Statement

Response

“The warnings and instructions
in manuals and on a placard
next to the helm of the boat
describe the function and
purpose of the stop switch
lanyard and why the operator
needs to wear it.”

Pet’rs’ Br. 8 (emphasis added).

No citation to the record.

The statement on the helm says nothing
regarding the “function” or “purpose” of the

lanyard nor “why the operator needs to wear
it."157

The statement on the helm is not a warning
because it is not accompanied by indications
that there is any danger or risk associated with
not wearing the lanyard.

No statement on the boat or in either manual
discloses that the boat has a tendency to turn in
a tight circle if unmanned and under power or
that wearing the lanyard mitigates that risk.

The warnings “told [Martinez]
that the boat would not circle or
spin if the lanyard was worn.”

Pet’rs’ Br. 15.

No citation to the record.

The statement referenced (without citation) in
Tracker’s manual is not a warning, as it gives
no indication of “WARNING” or
“CAUTION” 158

The statement in the manual actually describes
a danger of wearing the lanyard if it activates to
stop the boat: “the boat can continue to coast for
several hundred feet depending on the velocity
at shut-down and the degree of any turn.
However, the boat will not complete a full
circle. While the boat is coasting, it can cause
injury to anyone in the boat’s path . . . .”*%

The statement in the manual says nothing to
indicate that not wearing the lanyard poses a
danger because the boat has a propensity to turn
tightly in a circle if unmanned and under power.

157 R, 3193.
158 R, 2954, 3006; S.O.F. § 32.
159 R 3006; S.O.F. { 33(j).
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Martinez “was told to always
inform at least one passenger
about the boat and engine’s
safety features and warnings.”

Pet’rs’ Br. at 15 (emphasis
added).

No citation to the record.

Nothing in the manuals instruct operators to
disclose “warnings” to passengers. Rather, the
Tracker manual merely states to “make sure”
that a passenger “is familiar with the proper
operation and safety aspects of the boat in case
of emergency” and to “[s]how all passengers the
location of safety equipment and ensure that
they know how to use the safety equipment.”16°

Importantly, the lanyard is not part of the ten-
item list of “safety equipment” listed on the
boat’s “BOATER’S CHECKLIST.” 61

The warnings “explain that if
the lanyard is not worn and the
operator is ejected, the boat’s
steering wheel can spin thereby
causing the boat to circle while
under power.”

Pet’rs’ Br. at 19.

No citation to the record.

Nowhere does any warning or other statement
say that the boat can, or has a propensity to, turn
inacircle.

“The warnings link the circling
phenomenon to not wearing the
lanyard. The warnings notify
the user that if the lanyard is
worn, the engine will stop if the
operator is ejected and ‘the boat
will not complete a full circle.””

Pet’rs’ Br. at 19.

Petitioners employ a logical fallacy to
misrepresent the statements in the manual.
Where the manual describes the danger of
wearing the lanyard, the statement that the boat
“will not” go in a circle if the lanyard is worn
does not give a reasonable user indication that
the boat will go in a circle if the lanyard is not
worn.

Nowhere does any warning or other statement
say that the boat can, or has a propensity to, turn
in a circle, let alone repeated, deadly circles.

Nowhere does any warning or other statement
link wearing the kill-switch lanyard to the risk
of the boat turning tightly in a circle of death.

160 R, 2953 (emphasis added).

161 R. 3193. See also S.O.F. 1 33(b), (c), (i).
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Petitioners have described warnings they wish were included with their dangerous
products. As an additional example, Petitioners state the warnings communicate “the
engine’s ‘steering torque’ can cause the boat’s steering wheel to “spin’ and the boat to turn
ina “circle’ if the driver is ejected without wearing the lanyard.” Tellingly, Petitioners must
use extremely selective quoting to make their argument. For their untrue statement,
Petitioners cite two pages of the Tracker manual, R. 2983 and R. 3010.

First, R. 2983 is not a “warning,” even according to Tracker.!%? It describes that
“Under certain trim positions and/or bow-up attitude, such as when getting on plane, there
can be a noticeable pull on the steering wheel, often referred to as ‘steering torque.””
Second, R. 3010, which is 17 pages away in the manual, warns only about keeping “at least
one hand on the steering wheel.” In connection with keeping one hand on the steering
wheel, it notes that “steering torque” can cause the “wheel to spin if released,” which can
result in “serious damage to the boat or serious injury or death to dislodged occupants.”

No reasonable user would understand that: (1) these statements have anything to do
with a kill-switch lanyard; (2) the boat has a propensity to turn in a tight circle when
unmanned and under power; or (3) such risk is mitigated by wearing the kill-switch
lanyard. The actual record, rather than Petitioners” misrepresentation of it, makes clear not
only that the warnings were inadequate, but that the district court absolutely could not hold

the warnings were adequate as a matter of law. Indeed, the warnings were inadequate on

every factor articulated in House I, as relied upon by the Court of Appeals in this matter:

1625.0.F. 1 32.
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An adequate warning “must completely disclose all the risks involved, as well
as the extent of those risks”; specifically, it must “(1) be designed so it can
reasonably be expected to catch the attention of the consumer; (2) be
comprehensible and give a fair indication of the specific risks involved with the
product; and (3) be of an intensity justified by the magnitude of the risk.”63

1. The Purported Warnings Could Not “Reasonably Be Expected to
Catch the Attention” of Users Because Placards on the Boat Were
Hidden Behind a Seat, and the Purported Warnings in the Manuals
Were Mere Statements.

Petitioners rely on the following statement affixed to the boat: “CHECK BEFORE
YOU START YOUR ENGINE: ... Lanyard stop switch (operational and securely
fastened).”1%* That statement gives no indication of danger or the possibility of injury or
death. It is not accompanied by any word or symbol indicating “warning” or “caution.”
Further, that instruction is very small and tucked away behind the driver’s seat, obscured
by the seat and by the body of anyone seated there.®® “A warning that is inconspicuously
located and written in small print may be deficient.”6

The Tracker and Brunswick manuals use “WARNING” and “CAUTION” labels to
indicate hazardous situations.'®” However, statements relied upon by Petitioners about the
purpose of the lanyard, safety of passengers, and that while wearing the lanyard “the boat

will not complete a full circle” do not indicate any warning or caution. 68

163 Opinion, 1 24 (emphasis added) (quoting House I, 886 P.2d at 551).

164 R, 3193.

165 R. 2942.

186 Derienzo v. Trek Bicycle Corp., 376 F. Supp. 2d 537, 568 (S.D.N.Y. 2005). See also
infra n.243.

167 R. 1083, 2954.

168 R, 1089-90, 2951, 2953, 2957, 2983, 3006. See also Black v. Gorman-Rupp, 655 So.
2d 717, 723 (La. Ct. App. 1995) (“the issue of whether the warning must be placed on the
product itself must be considered on a case-by-case, or at least product-by-product, basis.
Consideration must be given to the nature and severity of the danger to be warned against,
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2. The Purported Warnings Gave No “Comprehensible” or “Fair”
Indication of the “Specific Risk’ of the Boat’s Propensity to Turn
Tightly in a Circle of Death or Why the Lanyard Must be Worn.

For decades, cases across the country have required product warnings to describe
product risks with specificity.® It is not enough to warn of general dangers. For example,
in Alder v. Bayer Corp., AGFA Div., 2002 UT 115, { 38, 61 P.3d 1068, this Court held that
“there is a triable issue as to adequate warning” where defendant communicated “the
requirement for ten complete air exchanges per hour” but did not inform technicians of

facts making the product “likely to be dangerous,” including “disclosure of the specific,

the likelihood that the product will be used by persons who have not read the manual, the
practicality and effectiveness of placing the warning on the product itself and any other
relevant factors.”).

169 See, e.g., Casetta v. U.S. Rubber Co., 260 Cal. App. 2d 792, 816-17, 67 Cal. Rptr. 645
(1968) (jury question whether defendant’s general instructions for mounting tires
adequately warned of “a special hazard [of explosion that] arose in mounting tube-type
tires on safety or hump-type rims”); Marois v. Paper Converting Mach. Co., 539 A.2d 621,
624 (Me. 1988) (even though plaintiff knew of dangerous “nip point area” of paper
rewinder, it was a jury question whether he knew of the specific danger his hand could be
drawn into the machine while clearing); Garner v. Santoro, 865 F.2d 629, 640 (5th Cir.
1989) (jury question whether plaintiff was adequately warned even though instructed about
safety equipment and its purpose); Tucson Indus., Inc. v. Schwartz, 501 P.2d 936, 940-41
(Ariz. 1972) (affirming verdict of inadequate warning where product could cause blindness
to someone in different room despite clear warnings regarding toxic vapors and necessity
of ventilation); Anderson v. Hedstrom Corp., 76 F. Supp. 2d 422, 451 (S.D.N.Y. 1999)
(“Whether those warnings should have specified, for example, the specific danger of
paralysis from neck injury, rather than only the danger of ‘serious injuries,’ is a question
upon which reasonable people could disagree.”); Crane v. Sears, Roebuck & Co., 218 Cal.
App. 2d 855, 859, 32 Cal. Rptr. 754 (1963) (question of fact whether warning was adequate
that stated “Caution: Inflammable Mixture. Do not use near fire or flame” and product
caused burst of flame when used six feet from pilot light). See also Lancaster Silo & Block
Co. v. N. Propane Gas Co., 75 A.D.2d 55, 65, 427 N.Y.S.2d 1009, 1015 (1980) (“The
degree of danger is a crucial factor in determining the specificity required in a warning.”).
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serious, long-term effects of chemical exposure.” Similarly, the adequacy of the warning
IS a jury question here because Petitioners made statements that boat drivers should wear
the lanyard, but did not inform users of the boat of the “specific, serious” risks entailed
with failing to ensure the driver wore the lanyard.

An analogous case, Chronister v. Bryco Arms, 125 F.3d 624 (8th Cir. 1997),
addressed the adequacy of warnings and instructions accompanying a handgun. The
defendant provided a general instruction to wear “hearing protection” while using the
gun.t’® The gun, however, had a “specific risk” that it “was prone to misfeeding, which
could result in a cartridge discharging with the chamber open.”*’* That propensity came to
fruition while plaintiff used the gun, resulting in catastrophic damage to his ear that could
have been prevented had he worn hearing protection. The court held that because the
plaintiff “testified that he did not know of the risk that [the gun] could misfire on an open
chamber while he held it, producing an explosion greater than the routine discharge,” the
“jury could reasonably have concluded that, had an adequate warning of the [gun’s]
particular risks been present, [plaintiff] would have altered his behavior.”’2 That is exactly
the situation here: Petitioners failed to disclose the “specific risk” that the boat was “prone”
to enter the circle of death. A jury could reasonably conclude that had Martinez and Feasel

been warned of that risk, they would have altered their behavior and used the lanyard.

170 125 F.3d at 628.
171 |,
172 1d, at 629 (emphasis added).
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Reflecting that Petitioners were fully capable of describing latent dangers of the
boat in detail, the Tracker manual describes in detail the phenomenon of “porpoising,”
where the bow moves up and down uncontrollably.1” That Petitioners did not describe the
circle-of-death phenomenon in similar detail would justify a reasonable juror in finding
Petitioners did not act reasonably in issuing warnings and instructions.

Requiring product manufacturers and suppliers to warn of specific, known, and
foreseeable dangers and to connect safety instructions—such as the instruction to wear a
kill-switch lanyard—to those dangers is justified by the policy considerations underlying
strict products liability in Utah.1’* The doctrine of strict products liability was judicially
adopted in Utah: (1) “because of the economic and social need for the protection of
consumers in an increasingly complex and mechanized society”;1™ (2) “because of the
limitations in the negligence and warranty remedies”;1’® (3) “to ensure ‘that the costs of
injuries resulting from defective products are borne by the manufacturer that put such
products on the market rather than by the injured persons who are powerless to protect

themselves”;1’" (4) because “retailers and manufacturers ‘should absorb the inevitable

13 R, 2983.

174 See Johnson v. Colt Indus. Operating Corp., 797 F.2d 1530, 1537 (10th Cir. 1986)
(“Appellant's only attempt to lessen the risk was the single statement in the gun’s
instructions that ‘the safest way to carry your [gun] is with five cartridges in the chamber
and the hammer on the sixth chamber’. While appellant terms this statement a ‘warning’,
it is evident that the statement neither describes the risk involved nor warns of the possible
consequences.” (alteration in original)).

175 Bylsma v. R.C. Willey, 2017 UT 85, 1 22, 416 P.3d 595 (quoting Ernest W. Hahn, Inc.
v. Armco Steel Co., 601 P.2d 152, 156 (Utah 1979)).

176

-
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losses which must result in a complex civilization from the use of their products, because
they are in the better position to do so, and through their prices to pass such losses on to
the community at large’”;1’8 and (5) “to create incentives that protect future consumers.”*"

Allowing suppliers or manufacturers of products to escape liability where they issue
overly generalized warnings that fail to disclose the specific risks known to them
undermines the important policy decisions supporting strict products liability. “[T]his
incentive scheme falls apart when the manufacturer cannot be held liable.”8 Here, this is
largely because “the consumer is not on an equal footing with the manufacturer who is in
a unique position to know the specific risks involved.”*8!

3. The “Magnitude” of the Danger Presented by the Boat’s Propensity
to Enter a Circle of Death Required Warnings of a Far Greater
“Intensity” Than the Purported Warnings Given.

The instructions to wear the lanyard were not warnings and did not present a
significant enough magnitude of danger. In Brown v. Sears, Roebuck & Co., 667 P.2d 750
(Ariz. 1983), a man was electrocuted while standing on damp ground and using a saw that
was connected to an ungrounded, two-pronged extension cord. A red tag labelled
“CAUTION” accompanied the saw and “*required’ that a three-pronged grounded cord be
used for ‘your safety’ to ‘protect the user from shock.’”182 The saw’s instruction booklet

also listed “Do’s and Don’ts,” including “DO be sure tool is properly grounded especially

178 1d. § 30 (quoting William L. Prosser, The Assault upon the Citadel (Strict Liability to
the Consumer), 69 Yale L.J. 1099, 1120 (1960). See also infra n.227.

179 1d. 1 29.

180 1d. (multiple citations omitted).

181 Cooley v. Carter-Wallace Inc., 478 N.Y.S.2d 375, 376 (1984).

182 Brown, 667 P.2d at 757.
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if you are on damp floor or ground.”* It also stated, “DON’T use a 2-wire extension cord.”
Despite these numerous clear instructions, which would have saved the man’s life if he had
followed them, the court found that genuine questions of material fact existed as to the
adequacy of the instructions and warnings. The court noted a distinction: “Instructions are
to be followed to secure the most efficient or satisfactory use of the product; warnings are
instructions as to dangers that might occur if the instructions are not followed.”*8* The
court relied on the following statement of the law:

Even though a product may be accompanied by complete and adequate

directions for its proper use, and even though the product is safe if such

directions are followed, if there are dangers that are not obvious that may

arise if the directions are not followed, the manufacturer may be held liable

for failing to warn of such dangers. Determination of liability in those cases

would seem to turn on the question of whether it was reasonably foreseeable

that the user would fail to read the directions or fail to follow them, in the

absence of a warning as to the consequences of such misuse. &

Here, Petitioners gave instructions to wear the kill-switch lanyard, but never
connected that instruction to the danger—well known to Petitioners—that failure to wear

the lanyard could lead to the latent, unique, and deadly danger of the boat entering a circle

of death. That danger is “not obvious” and “may arise if the directions [to wear the lanyard]

183]d. at 758.

184 1d. (emphasis in original) (citations omitted). See also RESTATEMENT (THIRD) OF
TORTS: PROD. LIAB. § 2 cmt. i (“Instructions inform persons how to use and consume
products safely. Warnings alert users and consumers to the existence and nature of product
risks so that they can prevent harm either by appropriate conduct during use or
consumption or by choosing not to use or consume.”).

185 W. Kimble and R. Lesher, Products Liability § 199 at 210-11 (1979) (emphasis added)
(quoted in Brown, 667 P.2d at 758). See also Cooley, 478 N.Y.S.2d at 646-48 (warning to
not use Nair on genital area was not adequate as a matter of law because it did not fairly
indicate the severity of injury that could result).
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are not followed.” Further, it was beyond foreseeable, and actually known to Petitioners,*8®
that users routinely “fail[ed] to follow” Petitioners’ instructions to wear the lanyard.
Accordingly, Petitioners can be held liable for failing to warn of specific, known, and latent
dangers arising from not wearing the lanyard and are not entitled to a determination that
their warnings are adequate as a matter of law.

Further, the instructions about the lanyard differ from the descriptions in Petitioners’
brief, which repeatedly describes them in absolute terms: “the operator needs to wear” the
lanyard;8” “the operator must wear” the lanyard;% the operator “must ensure the stop
switch lanyard is ‘operational and securely fastened’”;'8 “the operator must wear the
engine stop switch lanyard”;'% “the operator must always wear the lanyard.”*%! But those
are the words of Petitioners’ counsel, not the words of the warnings themselves.

On the boat itself, the placard simply states, “CHECK BEFORE YOU START
YOUR ENGINE: ... Lanyard stop switch (operational and securely fastened).”!%? The
manuals state, equivocally: “A lanyard stop switch can be installed as an accessory™;1% “It
is strongly recommended that the operator make use of [the lanyard]”;1%* and “The operator

should attach the lanyard . . . before operating the boat.”*%

186 5.0.F. 11 2-7.

187 Pet’rs’ Br., 8 (emphasis added).
188 1d. at 18 (emphasis added).

189 1d. at 20 (emphasis added).

190 1d. at 45 (emphasis added).

191 1d. at 48 (emphasis added).

192 R, 3193.

193 R. 1089 (emphasis added).

194 R. 3006 (emphasis added).

195 1d. (emphasis added).
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Only one warning says the operator should “always” be connected to the lanyard.%
But that statement is immediately preceded by a warning that contemplates the operator
will not use the lanyard; moreover, it is located between descriptions and warnings about
the danger of wearing the lanyard.%’

The equivocal “warnings” in this case contrast starkly with those found to be
adequate as a matter of law in Hood v. Ryobi America Corp., 181 F.3d 608 (4th Cir. 1999),
relied on by Petitioners. In that case, an electric saw and its manual “bore at least seven
clear, simple warnings not to operate the tool with the blade guards removed.”'%® Those
warnings included “ALWAYS USE THE SAW BLADE GUARD”; “NEVER operate this
saw without all guards in place and in good operating condition”; “NEVER PERFORM
ANY CUTTING OPERATION WITH THE UPPER OR LOWER BLADE GUARD
REMOVED”; “USE OF SAW WITHOUT THIS GUARD WILL RESULT IN SERIOUS
INJURY™; and other similarly clear and absolute warnings.*

Unlike the clear warnings in Hood, the purported warnings here are equivocal and

ambiguous; thus, they do not provide a fair warning commensurate with the severe

19% R, 1090.

1971d. (“While activation of the lanyard stop switch will stop the engine immediately, a
boat will continue to coast for some distance . . . . While the boat is coasting, it can cause
injury to anyone in the boat’s path. ... Avoid serious injury or death from deceleration
forces resulting from accidental or unintended stop switch activation.”); S.O.F. { 38.

19 181 F.3d at 609.

199 1d. at 609-10. See also Groesbeck v. Bumbo Int’l Trust, 718 Fed. App’x 604, 608 (10th
Cir. 2017) (unpublished) (multiple, unequivocal warnings to “never use” baby seat on an
elevated surface were adequate); Kelso v. Bayer Corp., 398 F.3d 640, 642 (7th Cir. 2005)
(“plain, clear and unambiguous” warnings that stated “[d]o not use this product for more
than 3 days” and “[s]top use and ask a physician if symptoms persist” was adequate
warning regarding injuries resulting from using longer than three days).
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magnitude of risk. The magnitude of the risk should be assessed not only in terms of the
likelihood of injury, but also in terms of the severity of injury that may occur.?® Here,
where the injuries that may result from failing to use the lanyard are catastrophic physical
injury and death, Petitioners’ ambiguous statements failed to provide a fair warning
commensurate with the magnitude of the risk.
B. The Utah Court of Appeals’ Decision Regarding Adequacy Must
Also Be Affirmed Because Feasel Presented Evidence of Petitioners’
Negligence and Unreasonableness; Specifically, Petitioners Knew of

the Widespread Disregard of Instructions to Wear the Lanyard, Yet
Failed to Make Appropriate Changes.

Petitioners had knowledge: (1) of the specific risk of boats having a propensity to
turn tightly in a circle of a death; (2) that users routinely failed to wear the kill-switch
lanyard despite Petitioners’ instructions; and (3) that users failed to wear the kill-switch
because they did not understand its purpose or the risks it protected against.?*

“When a required warning is retained unchanged in the face of being widely
disregarded, and the supplier knows or has reason to know of such wide disregard, a
jury may be permitted to find the warning insufficient.”?2 In light of Petitioners’
knowledge of the wide disregard of its instructions to wear the lanyard, the question of the

adequacy of the warnings must be submitted to the jury.

200 See infra 57-58.
201 5. 0.F. 11 1-9.
202 Incollingo v. Ewing, 282 A.2d 206, 222 (Pa. 1971) (emphasis added).
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II. THE COURT OF APPEALS CORRECTLY REVERSED THE
DISTRICT COURT’S ERRONEOUS CONCLUSION THAT
PETITIONERS OWED NO DUTY TO FEASEL TO WARN OF
THE BOAT’S LATENT DANGERS.

The Utah Court of Appeals correctly applied section 402A of the Second
Restatement of Torts to determine that Petitioners owed a duty to Feasel, as a “user” of the
boat, to promulgate adequate warnings.?%®> That conclusion is also supported by Section
388 of the Second Restatement of Torts; Section 1 of the Third Restatement of Torts:
Products Liability;?* this Court’s precedents regarding duty in negligence cases; Utah
statutes;2%® and failure-to-warn cases throughout the country.

The Court of Appeals did not express what Petitioners were required to do to satisfy
that duty. Nor should it have. Neither the Court of Appeals nor this Court can determine as
a matter of law what conduct would have been “reasonable” in light of the genuine disputes
of material fact in the record. Petitioners rely on statements of purported warning affixed
to the boat and in manuals; whether those statements satisfied Petitioners’ duty to Feasel,

however, is a question of fact that must be left to the jury.

203 Opinion, 11 30-31.

204 That section provides as follows: “One engaged in the business of selling or otherwise
distributing products who sells or distributes a defective product is subject to liability for
harm to persons or property caused by the defect.”

205 See Utah Code 8§ 78B-6-702 (defining “unreasonably dangerous” with respect to the
“buyer, user, or consumer”), 78B-6-703 (describing product liability defects “which made
the product unreasonably dangerous to the user or consumer” (emphasis added)).
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A. Petitioners Owed a Duty to Feasel to Ensure That Adequate Warnings
Were Issued in Connection with the Boat.

The parties agree that a product supplier is “required to warn about a danger from
the [product]’s foreseeable use of which [he] knew or reasonably should have known and
that a reasonable user would not expect.”2% It is a basic principle of product liability law
that manufacturers and distributors owe this duty to the ultimate user of the product.®’
Petitioners agree that Petitioners’ duty is ultimately owed to Feasel.?% In this respect, the
district court erred by holding that Feasel “failed to establish an appropriate basis on which
to extend such a duty [to warn] to [Feasel].”?% As a matter of first principles, Petitioners
owed their duties to the users of their product, including Feasel as a passenger of the boat.

Petitioners argue instead that they satisfied their duty to Feasel by issuing warnings

to Martinez.?!® Besides reaching an incorrect conclusion, Petitioners’ analysis is fraught

206 Model Utah Jury Instructions (Second) CVV1007-1008 and CV 1017-1018 (quoted in
Pet’rs’ Br., 30).

207 See, e.g., Barson v. E.R. Squibb & Sons, Inc., 682 P.2d 832, 835 (Utah 1984) (“The
manufacturer of ethical drugs has the duty of making timely and adequate warnings to the
medical profession of any dangerous side effects produced by its drugs of which it knows
or has reason to know. The manufacturer is directly liable to the patient for the breach of
such duty.”).

208 Pet’rs’ Br. 4 (Section 402A “establishes that passengers injured by unreasonably
dangerous products may assert strict liability claims based upon failure to warn. That is a
given. The more specific question is, what is the scope of that duty under the circumstances
of a particular case?”).

29R. 77409 7.

210 pet’rs” Br. at 29 (Petitioners “adequately warned Martinez . . . and therefore . . . did not
have an independent duty to warn Feasel”), 30 (“[T]he scope of the duty to warn is limited,
and may be satisfied in certain cases by reasonably warning an intermediary. That is the
case here.”).
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with factual issues preventing a determination as a matter of law.?!!

Because this Court has adopted sections of the Second Restatement of Torts
applicable to strict products liability (Section 402A) and negligence for failure to warn
(Section 388), those sections are an appropriate starting point for determining the scope of
Petitioners’ duty. Indeed, those sections fully resolve the duty question in a failure-to-warn
case such as this.?*?

1. Under Section 402A of the Restatement, a Manufacturer Owes a
Duty in Strict Liability to All Ultimate Users, Including Boat
Passengers.

Utah has adopted section 402A of the Second Restatement of Torts.?!3 Accordingly,
“a manufacturer may be held strictly liable for any physical harm caused by its failure to
provide adequate warnings regarding the use of its product.”?4 “Where a manufacturer
*knows or should know of a risk associated with its product,” the absence or inadequacy of

warnings renders that product ‘unreasonably dangerous,” subjecting the manufacturer to

211 Pet’rs’ Br., 32 (“the question may arise as to whether the person supplying the chattel
IS exercising that reasonable care” (quoting RESTATEMENT (SECOND) OF TORTS 8§
388 cmt. n)); 32 (“the rule cannot be mechanically applied in cases involving warnings
given to intermediaries, and whether a duty is owed depends on the specific facts of a given
case: ... The standard is one of reasonableness in the circumstances.”” (quoting
RESTATEMENT (THIRD) OF TORTS: PROD. LIAB. § 2(c))).

212 See Sumsion v. J. Lyne Roberts & Sons, Inc., 2019 UT 14, 23, 443 P.3d 1199 (“Because
each of these cited Restatement sections establishes a duty and fully explains the scope of
that duty, the task before us in this case is to determine which Restatement section applies
and determine whether the duty identified therein extends to [plaintiff].”). See also Tabor
v. Metal Ware Corp., 2007 UT 71, 1 14, 168 P.3d 814 (answering certified questions about
existence and scope of duty imposed on successor corporation to independently warn
customers of defects by relying on Restatement).

213 See Bylsma v. R.C. Willey, 2017 UT 85, { 21, 416 P.3d 595.

214 House, 929 P.2d at 343; House |, 886 P.2d at 547.
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strict liability.””?'> Comment | to section 402A defines “user” to include “those who are
passively enjoying the benefit of the product, as in the case of passengers in automobiles
or airplanes.” There is thus no question that suppliers of products owe their duties to the
“users” of their products, including passengers on a boat.

2. Under Section 388 of the Restatement, a Manufacturer Owes a

Duty in Negligence to AIll Ultimate Users, Including Boat
Passengers.

Utah has adopted Section 388 of the Second Restatement of Torts.?'® Under that
section, suppliers of products are liable in negligence where the supplier:

(a) knows or has reason to know that the chattel is or is likely to be
dangerous for the use for which it is supplied, and

(b) has no reason to believe that those for whose use the chattel is
supplied will realize its dangerous condition, and

(c) fails to exercise reasonable care to inform them of its dangerous
condition or of the facts which make it likely to be dangerous.

That section squarely applies here. Feasel’s complaint alleged not only a failure to
warn arising in strict liability, but also in negligence.?!” Each element under Section 388 is
satisfied under the facts presented by Feasel. Petitioners knew, for many years, that the

boat and engine supplied by them had a dangerous tendency to circle when unmanned and

215 House, 929 P.2d at 343 (citing House 1, 886 P.2d at 547). See also Utah Code § 78B-6-
702 (defining “unreasonably dangerous”); RESTATEMENT (THIRD) OF TORTS:
PROD. LIAB. § 2 (defining product defect to include inadequate instructions or warnings).
216 Schneider v. Surhmann, 8 Utah 2d 35, 37, 327 P.2d 822, 823 (1948); Alder v. Bayer
Corp., AGFA Div., 61 P.3d at 1079 n.14, (“Schneider referenced the original restatement.
However, since the language of section 388 in the original and the Restatement (Second)
are substantially similar in all material respects, we impute adoption of the Restatement
(Second) of Torts.”).

217 R. 91-94. The district court incorrectly described Feasel’s failure-to-warn theory as
solely arising in strict liability. R. 7740-41.
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under power.?*® Petitioners had actual knowledge that (1) users of its products would not,
and did not, realize the danger of the circle-of-death phenomenon and (2) operators did not
wear the lanyard because they did not understand its purpose or the risks of not wearing
it.21% Accordingly, Petitioners failed to exercise reasonable care because they failed to warn
of the circle of death and issued inadequate instructions regarding the lanyard.

Comment a to Section 388 makes clear the duty owed by suppliers runs to
passengers of a boat. It specifies that liability runs to “all those who are members of a class
whom the supplier should expect to use [the chattel] or occupy it or share in its use.” In the
case of an automobile, which is clearly analogous to a boat, the comment specifies that
liability runs to “anyone” a rightful possessor of the automobile “chooses to receive in it
as passenger or guest.”

3. Under This Court’s Precedents Regarding Negligence, Petitioners
Owed a Duty to Feasel to Adequately Warn of the Latent Dangers
of the Boat.

Finding that Petitioners owed a duty to Feasel, as a user and passenger of the boat,
under applicable Restatement provisions as described above, is also consistent with this
Court’s precedents regarding when a duty is owed generally in negligence cases. “Duty
must be determined as a matter of law and on a categorical basis for a given class of tort
claims.”??° This Court has unequivocally rejected that “duty determinations should be fact

specific.”??! Rather, the duty factors are “analyzed at a broad, categorical level for a class

285 O.F. 11,7, 8.

2195 O.F. 9 5-7.

220 B R. ex rel. Jeffs v. West, 2012 UT 11, 23, 275 P.3d 228.
221 |d
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of defendants.”??2 Here, the general circumstances require the question to be framed as
whether manufacturers and suppliers of watercraft owe duties to passengers to issue
adequate warnings about latent dangers of the watercraft.

This Court articulated several factors to determine whether a class of defendants
owes a duty to a class of plaintiffs to exercise reasonable care: (1) the existence of special
relationships that “arise when one assumes responsibility for another’s safety or deprives
another of his or her normal opportunities for self-protection”; (2) the distinction between
misfeaseance and nonfeasance; (3) “the foreseeability or likelihood of injury”; (4) “public
policy as to which party can best bear the loss occasioned by the injury”; and (5) other
general policy considerations.??

Manufacturers and suppliers of watercraft are engaged in affirmative acts to produce
and sell their products. The injuries from using watercraft, including the injuries to
passengers from the circle-of-death phenomenon, are not only foreseeable but actually
known by this class of defendants.??* Moreover, the public policy principles that support
strict products liability generally also support that manufacturers and suppliers should be

liable to passengers of watercraft;??° that class of defendants is the “least-cost avoider” for

222 |d

223 |d. 1 5-7 (citations omitted).
224 5.0.F. 11 1-9.

225 See supra 40-41.
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such risks because the cost of issuing warnings is almost non-existent??® while the cost to
passengers of being inadequately warned is immense.??’

That watercraft manufacturers and suppliers generally owe duties to passengers to
issue adequate warnings about the danger of their products is consistent with the fact that
watercraft routinely include warning placards that communicate various dangers to any
passenger on the boat.??®

B. Petitioners Had a Duty to Communicate a Warning to Feasel; Whether
They Breached That Duty by Unreasonably Relying on Martinez Is a
Question of Fact to Be Decided by the Jury.

Having established that Petitioners owed duties to Feasel to ensure adequate
warnings were made regarding their products, the remaining question is whether
satisfaction of that duty required direct warnings to Feasel as a passenger of the boat.

Whether a supplier has “provided warning to the end user, not just an intermediary” is not

226 Cooley v. Carter-Wallace Inc., 102 A.D.2d 642, 644, 478 N.Y.S.2d 375 (1984) (“Since
the cost of providing warnings is often minimal, the balance usually weighs in favor of an
obligation to warn.”).

227 See, e.g., Air & Liquid Sys. Corp. v. DeVries, 139 S. Ct. 986, 997 (2019) (“The
manufacturer of a product is in the best position to understand and warn users about its
risks; in the language of law and economics, those who make products are generally
the least-cost avoiders of their risks. By placing the duty to warn on a product's
manufacturer, we force it to internalize the full cost of any injuries caused by inadequate
warnings—and in that way ensure it is fully incentivized to provide adequate warnings. By
contrast, we dilute the incentive of a manufacturer to warn about the dangers of its products
when we require other people to share the duty to warn and its corresponding costs.”). Also,
the evidence in this case reflects that boat users, including passengers, would modify their
behavior to ensure the driver of a boat wears the kill-switch lanyard if they were adequately
warned of the dangers. S.O.F. {1 11-12, 17(d).

228 See, e.g., S.O.F. 11 28-29.
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a question of the existence of a duty but only “one factor in determining whether” a supplier
“has discharged its duty to warn.”??°

Additionally, Petitioners raise a red herring regarding preservation.?° This Court
did not grant certiorari with respect to Petitioners’ claim that the Court of Appeals erred by
remanding to the district court to determine whether Feasel preserved the argument that
Petitioners owed him a duty to issue adequate warnings. This Court therefore cannot decide

that issue.?3! Further, Feasel did preserve the argument.?*? Petitioners were also notified

229Tabor v. Metal Ware Corp., 2007 UT 71, § 13, n.3, 168 P.3d 814 (emphasis added) (“If
a successor corporation has a duty to warn under section 13 [of the Restatement (Third) of
Torts: Products Liability], one factor in determining whether a successor corporation has
discharged its duty to warn is whether it provided warning to the end user, not just an
intermediary like a distributor or retailer. . . . Thus, if Metal Ware does have a duty to warn,
it would owe that duty to end users, like the Tabors, not just its retail distributors, such as
Shopko.”). See also Ritchie v. Glidden Co., 242 F.3d 713, 724 (7th Cir. 2001) (analyzing
warning to sophisticated intermediary as a question of whether defendant “discharged” its
duty owed to the ultimate user); Hale v. Beckstead, 2005 UT 24, { 38, 116 P.3d 263
(holding that, under applicable Restatement provisions, because disputed issues of fact
“bear upon whether Beckstead had a duty to warn or otherwise protect Hale from the
unenclosed balcony, it was error to affirm the grant of summary judgment”); Alder, 2002
UT 115, 1 24 (“if the legal framework exists for a duty of care, contingent upon proof of
specific facts supported by evidence in the record, we must remand to the trial court for
factual determinations™); Riggs v. Asbestos Corp., Ltd., 2013 UT App 86, { 23, 304 P.3d
61 (to whom product warnings must be issued was a question for the jury); Frantz v.
Brunswick Corp., 866 F. Supp. 527, 535 (S.D. Ala. 1994) (holding that Brunswick,
apparently the same party as Petitioner in this matter, was not entitled to summary
judgment on its adequate warning claims due to disputed material facts, including whether
warning to a third party satisfied Brunswick’s duty to the plaintiff to issue adequate
warnings (citing RESTATEMENT (SECOND) OF TORTS § 388)).

230 pet’rs’ Br. 28-29.

231 See DeBry v. Noble, 889 P.2d 428, 445 (Utah 1995) (“That issue was not raised in the
petition for certiorari, and we do not address it on the merits.”).

232 See, e.g., R. 89-95, 11 10 (“Plaintiff Craig Feasel was a passenger in the Bass Tracker.”),
32 (“The Bass Tracker and its component parts, which Defendant Tracker Marine, LLC
designed, tested, [and] manufactured . . . were defective. These defects included but are not
limited to defects in design and failure to give adequate instructions and warnings, as
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early in discovery that Feasel’s allegations of inadequate warning relied on the fact that
Petitioners failed to warn passengers.?3

C. Petitioners Could Not Satisfy Their Duty to Feasel by Relying on
Martinez.

Petitioners did not, and could not, satisfy their duties to Feasel by warning Martinez
as an intermediary. Depending on the facts specific to each case, a supplier may in certain

circumstances rely on an intermediary to convey a warning—at least in negligence cases.?3*

alleged herein.” (emphasis added)), 54 (“The Optimax engine and its component parts,
which Defendant Brunswick Corporation designed, tested, [and] manufactured . . . were
defective. These defects included but are not limited to defects in design and failure to give
adequate instructions and warnings, as alleged herein.” (emphasis added)). See also, e.g.,
Blackham v. Snelgrove, 280 P.2d 453, 454 (Utah 1955) (“[A] pleader is required only to
make a short and plain statement of his claim, and the requirement of technical exactness
is excluded. Fine detail is not required.”). This Court should not countenance Petitioners’
belated raising of a purported pleading defect. Petitioners failed to raise this issue until
after the district court ruled the duty to warn extended only to Martinez. R. 7603-11. See
also Harman v. Yeager, 110 P.2d 352, 354 (Utah 1941) (when pleading defects are not
raised until trial, “the pleading should be liberally construed in favor of the pleader with all
reasonable inferences from the facts pleaded indulged with a view to a trial on the merits
and doing substantial justice between the parties”).

233 R, 7681 (“Tracker’s Interrogatory No. 4: Describe in detail all facts upon which you
base your allegation that Tracker failed to adequately warn boat operators of dangers of the
circle of death and of the importance of using/wearing a kill switch lanyard. Feasel’s
Response: Tracker issued no warnings whatsoever to boat operators or passengers, or,
to Plaintiff’s knowledge, to anyone else, concerning the circle of death.” (emphasis
added)).

234 See RESTATEMENT (SECOND) OF TORTS §& 388 cmt. n. See also Smith v. Walter
C. Best, Inc., 927 F.2d 736, 741 (3d Cir. 1990) (“There is a split of authority as to the
availability of the sophisticated purchaser defense in cases alleging strict liability for failure
to warn. Some jurisdictions, notably Pennsylvania and New Jersey, have held that the
defense is available only in cases involving negligent failure to warn. These jurisdictions
hold that where a seller is under a duty to warn all foreseeable users of the dangerous
product, the risk of an employer's failure to warn is imputed to the seller.” (citations
omitted)).
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Feasel has put forward substantial evidence that would easily allow a jury to find
Petitioners acted unreasonably in relying on Martinez.

1. Petitioners Did Not Adequately Warn Martinez.

As discussed supra, 32-45, Petitioners did not warn Martinez about the latent
danger of the boat’s tendency to turn tightly in a circle of death if unmanned and under
power. Neither did Petitioners adequately warn Martinez that wearing the kill-switch
lanyard was necessary. Because Petitioners did not adequately warn the intermediary,
Petitioners’ warnings to the intermediary cannot satisfy their duty to Feasel.

2. The Sophisticated Intermediary Doctrine Does Not Apply.

Martinez was not an industry professional, was not a distributor in Petitioners’
supply chain, and had no employment relationship with Feasel. Martinez simply owned
and operated the boat. Accordingly, Martinez cannot be said to be an “employer [that]
already has a full range of knowledge of the dangers, equal to that of the supplier.”®

Yet, Petitioners insistently rely on inapplicable authorities decided “in the context
of a product supplier which sells a product to a business, which business in turn acts as the
intermediary by allowing employees of the business to use the product.”?3¢ Petitioners rely
on inapposite cases: (1) Grier v. Cochran W. Corp., 705 A.2d 1262, 1266 (N.J. Super. Ct.
App. Div. 1998) (a machine manufacturer warned Continental Airlines and not the airline’s
employees); (2) Smith v. Walter C. Best, Inc., 927 F.2d 736, 737 (3rd Cir. 1990) (a

manufacturer warned an employer about dangers of exposure to silica dust); (3) Davis v.

235 Gray v. Badger Min. Corp., 676 N.W.2d 268, 277 (Minn. 2004) (cited in Pet’rs’ Br. at
32, without the critical word “employer”).
236 pet’rs’ Br., 34.
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Avondale Industries, 975 F.2d 169, 171 (5th Cir. 1992) (a manufacturer warned an
employer of dangers from breathing fumes emitted while welding); (4) Stoffel v.
Thermogas Co., 998 F. Supp. 1021 (N.D. lowa 1997) (a pipeline operator relied on a
propane shipper to forward warnings); (5) Alm v. Aluminum Co. of Am., 717 S.W.2d 588,
591 (Tex. 1986) (a manufacturer of soda-bottle-cap-fastening machines had no means of
warning ultimate soda customers because of independent intermediaries); and (6) Webb v.
Special Elec. Co., 370 P.3d 1022 (Cal. 2016) (raw material suppliers warned company
purchasing the material and not that company’s employees).

Those cases cited by Petitioners have nothing to do with this case. At most, they
support the proposition that whether a supplier can reasonably rely on a third-party
intermediary to carry forward warnings about its products depends on the facts of the case
and is ordinarily a jury question. Indeed, even addressing truly sophisticated
intermediaries, totally unlike Martinez, courts often find there remain questions of fact
regarding whether the manufacturer or supplier acted reasonably in relying on the
sophisticated intermediary.?*” None of the cases cited by Petitioners, however, have any
factual similarity to this case, where Petitioners could have easily warned Feasel directly
with a placard on the boat and nothing about Martinez (or lay boat owners or operators,

generally) gave any indication that Petitioners could rely on him to warn passengers.

237 See, e.g., Ritchie v. Glidden Co., 242 F.3d 713, 724-25 (7th Cir. 2001) (factual issues
precluded summary judgment in favor of supplier of airless spray paint equipment who
merely warned intermediary); Russo v. Abex Corp., 670 F. Supp. 206, 209 (E.D. Mich.
1987) (supplier who sold asbestos to automobile manufacturers would have to prove at trial
that cost of effectively warning unsophisticated, ultimate users outweighed danger to such
users of prolonged contact with asbestos).
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3. Whether It Would Be Reasonable for Petitioners to Rely on
Martinez Is a Question of Fact for the Jury.

Comment n to Section 388 addresses the reasonableness of relying on an
intermediary to convey a warning with respect to claims of negligent failure to warn.
Section 402A does not make reference to Section 388; however, some authorities find
Section 388 persuasive in interpreting Section 402A.2% Pursuant to Comment n to Section
388, whether it is reasonable for Petitioners to rely on Martinez (or, generally, boat owners
and operators) to warn a passenger like Feasel depends on three factors: (1) the gravity of
the risks posed by the product; (2) the likelihood that the intermediary will convey the
information to the ultimate user; and (3) the feasibility and effectiveness of giving a
warning directly to the user.?%

a. The Gravity of Risk Was Exceptionally High Because the Circle of
Death Has Repeatedly Caused Catastrophic Injury and Death.

Comment n to § 388 notes that “the magnitude of the risk involved must be
compared with the burden which would be imposed by requiring [precautions] (see § 291),
and the magnitude of the risk is determined not only by the chance that some harm may

result but also the serious or trivial character of the harm which is likely to result (see §

238 See, e.g., Failure to warn as basis of liability under doctrine of strict liability in tort, 53
A.L.R.3d 239, § 2(b) (“it has been noted that notwithstanding the fact that there is no cross-
reference from § 402A of the Restatement of Torts 2d (which sets out the strict tort liability
doctrine) to 8 388 of the Restatement of Torts 2d (which spells out the duty to warn in
negligence actions), the principles applicable in the latter should be applicable to the
former.”).

239 RESTATEMENT (THIRD) OF TORTS: PROD. LIAB. § 2 cmt. i; RESTATEMENT
(SECOND) OF TORTS 8§ 388 cmt. n. See also Webb v. Special Elec. Co., 370 P.3d 1022,
1033-38 (Cal. 2016) (analyzing defendant’s burden in proving sophisticated intermediary
defense and noting that proving reasonable reliance on the intermediary “will typically
raise questions of fact for the jury to resolve”).
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293).” Here, the magnitude of the risk is high because the “seriousness” of the harm is at
its highest—the circle-of-death phenomenon has led to numerous deaths that could have
been prevented by the driver’s use of a kill-switch lanyard.?*® Accordingly, this factor
weighs in favor of requiring Petitioners to take on the minimal cost and responsibility to
place a warning on the boat to alert passengers of the risks of (1) the boat’s tendency to
enter a circle of death when unmanned and under power and (2) the related need to ensure
the operator always wears the lanyard.

b. Petitioners Knew the Owners and Operators of Its Boats
Would Most Likely Not Convey Relevant Warnings to
Passengers.

Petitioners knew that owners and drivers of their products did not understand the
risks of the boat’s tendency to enter a circle of death when unmanned and under power and
the related need to ensure the driver always wears the lanyard.?*! Accordingly, Petitioners
also knew that passengers would not be informed of such risks by those intermediaries.

c. It Was Reasonable and Easy to Warn Feasel Directly, Just as
Petitioners Warned Feasel of Other Dangers Through
Warning Placards on the Boat Itself.

Petitioners venture into the absurd, stating “[t]here is no reasonable way for Tracker
and Brunswick to directly warn every passenger that might venture onto a boat during the
boat’s lengthy period of useful life.”?*? That untenable argument ignores that Petitioners

can simply place a placard on the boat itself, just as they have done regarding the danger

240 5 O.F. 11 41, 47.
2415 O.F. (5.
242 pet’rs’ Br., 16.
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of carbon monoxide.?*® Petitioners could easily and inexpensively place additional
warnings about (1) the latent danger that the boat has a propensity to turn tightly in a circle
of death if unmanned and under power and (2) that such risk is mitigated if the driver
merely wears the Kill-switch lanyard. Feasel has presented an example of such a warning,
along with testimony that such a warning would apprise users of the circle-of-death risk
and the related need to ensure the operator always wears the lanyard.?** Feasel has further
presented evidence that such a warning would have been effective in modifying his
behavior, which enforces the heeding presumption whereby this Court must assume that
Feasel would have adhered to such a warning.?*®

CONCLUSION

There being no error by the Court of Appeals, this Court should affirm. There is no
dispute that Petitioners owed their duty to warn ultimately to Feasel. Feasel has presented

evidence from which a reasonable juror could easily conclude that Petitioners failed to

243 5,0.F. 1 29. See also Colombo v. BRP US Inc., 230 Cal. App. 4th 1442, 1455, 179 Cal.
Rptr. 3d 580, 593 (2014) (passengers of watercraft had claim of inadequate warning where
jet thrust could cause bodily injury if wetsuit was not worn and warning was not visible to
passengers); Bickram v. Case I.H., 712 F. Supp. 18, 22 (E.D.N.Y. 1989) (jury question
whether warning inside backhoe’s cab was adequate when operator and plaintiff were
outside cab).

244 5.0.F. 11 25, 39, 42.

245 5. O.F. 11 11, 12, 17d; House, 929 P.2d 340 at 347 (“in cases in which it cannot be
demonstrated what the plaintiff would have done had he or she been adequately warned,
the plaintiff should be afforded a rebuttable presumption that he or she would have
followed an adequate warning had one been provided.” (quoting House I, 886 P.2d at 552)).
See also RESTATEMENT (THIRD) TORTS: PROD. LIAB. § 2 cmt. i (users should be
warned of risks so they can “prevent harm by appropriate conduct” or “choosing not to
use” a product).
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issue adequate warnings and acted unreasonably in relying on Martinez to forward

warnings to Feasel.

DATED this 25th day of November 2020:
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CHRISTIANSEN FORSTER, Judge:

M1  Craig Feasel appeals the district court’s decision granting
Tracker Marine LLC (Tracker) and Brunswick Corporation’s
(Brunswick) (collectively, Defendants) motion to strike Feasel’s
and another witness’s declarations and its grant of summary
judgment in favor of Defendants on Feasel’s failure-to-warn
claim. We reverse and remand for further proceedings.



Feasel v. Tracker Marine

BACKGROUND!

92 In June 2012, Feasel went fishing in a small bass boat with
a friend, Martinez, on a reservoir in Morgan County, Utah.
Martinez was driving the boat, which was manufactured by
Tracker and equipped with an engine manufactured by
Brunswick. The boat struck an unknown object, and Feasel and
Martinez were ejected from the boat. Although the boat was
equipped with a kill-switch lanyard,? Martinez was not wearing
it at the time of the impact, and the boat continued to operate
under power after the two men were ejected. But rather than
move forward, away from the men, the boat turned into a tight
circle. Martinez was able to swim out of the boat’s path, but
Feasel was repeatedly struck and sliced by the boat’s propellers
as the boat continued to circle. Nearby boaters succeeded in
rescuing Feasel, who was flown to the hospital.

I3  The boat’s user manuals included warnings regarding the
use and purpose of the kill-switch lanyard, the danger presented
by a spinning propeller blade, and the possibility that the
steering wheel may spin if released. Additionally, labels affixed
near the boat’s steering wheel warned users to wear the kill-
switch lanyard, to “[k]eep a firm and continuous grip on the
steering wheel,” to check that no one is in the water near the
boat when the engine is started, and that the rotating propeller
could cause injury. None of the warnings stated that wearing the

1. “In reviewing a district court’s grant of summary judgment,
we view the facts and all reasonable inferences drawn therefrom
in the light most favorable to the nonmoving party and recite the
facts accordingly.” Ockey v. Club Jam, 2014 UT App 126, 12 n.2,
328 P.3d 880 (quotation simplified).

2. When properly worn by the boat’s driver, a kill-switch
lanyard will shut off the boat’s engine if the driver is accidentally
ejected from the boat.
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Feasel v. Tracker Marine

kill-switch lanyard would prevent the boat from turning in
circles if the driver was ejected from the boat.

4  Feasel sued Defendants® asserting strict Liability and
negligence claims based on defective design and failure to warn,
as well as claims for breach of warranty. Following discovery,
Defendants moved for summary judgment on Feasel’s claims.*

15  Feasel opposed the motion, asserting that genuine issues
of material fact precluded summary judgment. Feasel presented
evidence that the physical phenomenon whereby a driverless
boat begins circling—referred to colloquially as the circle of
death—is well-known in the boating industry but is not common
knowledge among “[o]rdinary boat users.” Although the kill-
switch lanyard is designed to shut off the motor if the driver is
accidentally ejected from the boat, so that it does not begin
turning in a circle of death, Defendants were aware that fewer
than fifty percent of boaters actually use the lanyard. A safety
manager for Brunswick opined that people do not wear the
lanyard because they do not understand its purpose. And a
compliance engineer for Tracker stated that Tracker was aware
that people do not wear the lanyard and had discussions about
how to encourage lanyard use but that “[t]he outcome of those
discussions was essentially the continuance of the information”
already contained in Tracker’s manual.

q6 Feasel also relied on declarations he and Martinez
submitted to the court. Feasel’s declaration stated that he had
not heard of the circle of death before the accident and that if he
had known about it, he would have “insisted” that Martinez

3. Feasel also sued Martinez for negligence, but this claim was
voluntarily dismissed after the parties reached a settlement.

4. Although the district court granted summary judgment in
favor of Defendants on all Feasel's claims, on appeal he
challenges only the court’s ruling on his failure-to-warn claim.
We therefore discuss only the facts relating to that issue.
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wear the lanyard and would not have ridden in any boat in
which the driver was not wearing a lanyard. Martinez’s
declaration stated that before the accident, he had read that
driverless boats can circle in stormy weather but that he did not
understand that this could happen in clear weather. He stated
that if he had known that the circle of death could occur in clear
weather, he would have worn the lanyard on the day of the
accident.

97  Finally, Feasel presented expert testimony indicating that
the circle of death presents a “different situation[]” from the
general danger a rotating propeller poses to people in the water
and that Defendants’ warnings were inadequate to convey the
specific danger presented by the circle of death. One of Feasel’s
experts crafted an alternate proposed warning specifically
explaining the circle of death and linking the risk of such a
danger to the need for boaters to always wear the kill-switch
lanyard. The expert opined that a more explicit warning similar
to the one he designed would result in people “more likely than
not” wearing the lanyards.

98  Prior to the hearing on the summary judgment motion,
Defendants moved to strike Feasel’s and Martinez’s declarations,
asserting that certain of their statements were inconsistent with
previous statements made in their depositions. The district court
agreed and struck those paragraphs in which Feasel and
Martinez expressed their lack of awareness of the circle-of-death
phenomenon and asserted that they would have acted
differently if they had been aware of the danger. The court then
granted Defendants’ motion for summary judgment. Specifically
with respect to the failure-to-warn issue, the district court
determined that Feasel could not establish his claim as a matter
of law because (1) Defendants provided warnings in the boat’s
user manuals and the labels on the boat, and Martinez was
aware of these warnings; (2) Defendants had no duty to warn
Feasel directly, as a passenger; (3) no warning Martinez could
have received would have made a difference to his heeding the
warning; and (4) the expert’s proposed alternative warning was
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too speculative to create a factual issue for the jury. Feasel now
appeals.

ISSUES AND STANDARDS OF REVIEW

9 Feasel first challenges the district court’s decision to strike
his and Martinez’s declarations on the ground that the
declarations were inconsistent with their earlier depositions.
“We review a district court’s decision on a motion to strike
affidavits submitted in support of or in opposition to a motion
for summary judgment for an abuse of discretion.” Mower v.
Simpson, 2017 UT App 23, 1 11, 392 P.3d 861 (quotation
simplified).

110 Feasel further asserts that he presented sufficient evidence
to preclude summary judgment on his inadequate warning claim
and that the court erred in granting summary judgment in
Defendants’ favor. “Because a district court’s ruling on summary
judgment is a question of law, we review it for correctness.”
Rupp v. Moffo, 2015 UT 71, q 5, 358 P.3d 1060.

ANALYSIS

L. The District Court Exceeded Its Discretion in Striking
Martinez’s and Feasel’s Declarations.

111 Feasel first argues that the district court exceeded its
discretion by striking his and Martinez’s declarations on the
ground that certain statements in the declarations contradicted
their deposition testimony. “When a party takes a clear position
in a deposition, that is not modified on cross-examination, he
may not thereafter raise an issue of fact by his own affidavit
which contradicts his deposition, unless he can provide an
explanation of the discrepancy.” Magana v. Dave Roth Constr.,
2009 UT 45, T 39 n.33, 215 P.3d 143 (quotation simplified).
Having reviewed Feasel’s and Martinez’'s declarations, as well as
their depositions, we see no evidentiary basis for the district
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court’s determination that the statements made in the two men’s
declarations contradicted their deposition testimony.

112 The district court struck the following statements from
Feasel’s declaration:

5. Before the Accident, I did not know about the
Circle of Death.

7. Before the Accident, the Circle of Death was not
a danger that I contemplated for boating.

8. Before the Accident, I did not have any
experience or training about the Circle of Death.

9. If I had known about the Circle of Death,
I would have insisted that the operator of the
boat use a kill-switch lanyard while operating the
boat.

10. If I had known about the Circle of Death, I
would have not ridden in any bass boat in which
the operator is not using the kill-switch lanyard.

13 Inhis deposition, Feasel testified as follows:

Q. Where did you first hear that phrase, the circle
of death?

A. After my accident, when I got home and I
started looking at accident statistics, injuries, the
boating industry reports, coast guard, those kinds
of things, because I was curious as all get out.

Q. And based on your knowledge of how the kill
switch works when the lanyard is attached, as far
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as you know, if Mr. Martinez had simply attached
the lanyard to his person, the kill switch would
have stopped the motor when he was ejected; true?

A. True.

Q. And if the kill switch immediately stops the
motor, then the boat is not going to circle and
strike you; true?

A. True.

Q. When you operate your Skeeter boat, before this
accident with Mr. Martinez, you were certainly
well aware that you were responsible for safe
operation, including attaching the lanyard, the kill
switch lanyard?

A. Yes.

. I've just never, ever fathomed the violent
potential of circle of death situation in a boat.

Q. But you would agree with me, would you not,
that you knew that a rotating propeller, a boat at
full throttle with a rotating propeller, that propeller
could cause injury if you came in contact with it?

A. T think that's pretty much common sense, yes, I
do agree with you.

Q. And you knew that prior to the accident;
correct?

A. Yes.

14 Defendants assert that these statements indicate that
Feasel
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was aware of the dangers of a rotating
propeller and [a driverless] boat, he was aware
of the danger of being hit by a propeller when in
the water, he knew that a boat driver always
needed to wear the stop switch lanyard, and he
knew that if the stop switch is worn and stops the
motor, the boat will not circle and strike an ejected
occupant.

They maintain that the stricken portions of Feasel’s declaration
contradicted representations made during his deposition.
But Feasel’s declaration did not state that he was unaware of
the general dangers posed by a propeller; rather, he stated
that he was unaware that a driverless boat would begin
turning in a circle of death, returning to strike the
ejected occupants. This is not inconsistent with his deposition
statement that he did not learn of the circle-of-death
phenomenon until after the accident. And although Feasel
acknowledged that he knew the function of a kill switch, that
a lanyard should be worn for safe operation of a boat, and that
he would not have been struck by the circling boat if Martinez
had worn the kill-switch lanyard, he never stated that he knew
prior to the accident that a driverless boat was prone to circling
or that the kill switch was intended to prevent the specific
danger of an ejected driver or passengers being struck by a
circling boat.

915 As to Martinez’s declaration, the district court struck
the following statements:

3. Prior to the Accident, I had read that boats
could spin in a circle when people were thrown
from the boat in stormy weather.

4. Because of this danger in stormy weather, I
wore the kill-switch lanyard when I drove the boat
in stormy weather.
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5. Prior to the Accident, I did not know that people
would be thrown from a boat and the boat would
spin with no one in them in clear weather.

9. Prior to the Accident, I did not know that when
all people in a boat are thrown out of the boat it
can continue to circle in clear weather.

10. If I had known at the time of the Accident that
in clear weather a boat could spin when all people
were thrown from the boat, I would have worn the
engine-stop-switch lanyard.

12. Since the Accident, I now wear the kill-switch
lanyard when I drive the boat, irrespective of the
weather conditions, because I now know that a

boat can continue to spin even without people in
the boat.

916 In his deposition, Martinez testified as follows:

Q. So you also knew that if you were to fall out or
be ejected, that that kill switch could save your life
if you wore the lanyard?

A. Correct.

Q. And that could happen in a couple of ways. You
know the boat would keep running if you didn’t
wear the lanyard and you were thrown out, and so
you might not be able to get back to the boat; right?

A. Correct.

Q. So you knew that there was a risk of drowning
if you didn’t wear that lanyard; right?
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A. Correct.

Q. You also knew that if you didn’t wear that
lanyard and you were thrown out, that the boat
would keep going. It might strike a person in the
water; right? That's a risk?

A.Iwould say yes.

Q. Right. You knew that before this accident, didn’t
you?

A.Iwould say I was aware of that, yes.

Q. And if for some reason the boat does a circle,
then you could be the person that gets hit by the
boat; right?

A. Right.

Q. That’s obvious, too, isn’t it?

A. Yes.

Q. And you knew that before this accident; right?
A.Iwill say yes.

Q. No one had to tell you that, you knew that;
right?

A. I read about it before. I just didn’t think it was
going to happen to me.

Q. You knew it could happen but you didn’t think
it would happen?

A. Right.
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Q. I guess you thought it might happen if you were
in stormy weather, though, that's why you wore
the lanyard.

A. Correct.

Q. [In your answer to Interrogatory No. 2,] you
say, “The lanyard was used in stormy weather.”
Did I read that correctly?

A. Yes.

Q. Are you referring to the kill switch or the stop
switch lanyard on the throttle control?

A. Yes.

Q. Why would you use the lanyard in stormy
weather?

A. Because it's spooky out at—it's really —when
you get bad weather, the waves get really high.
And if it's stormy around here, and windy, it can

be pretty scary.

Q. So you were anticipating, because of the waves,
that you wanted to wear the lanyard in case you hit
a big wave?

A. Correct.

Q. Is that the only time you used the lanyard on
your boat before this accident, was in stormy
weather?

A. Yes.
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Q. You didn’t need Tracker Marine to invent some
other gadget, you didn't need some additional
warning, you knew, as the operator of the boat,
that you had to take responsibility for safe
operation, which included wearing the lanyard,
true?

A. T don’t know about all the first statements that
you're talking about creating or making a better
product, but if I would have been wearing the
lanyard, yes, the accident would not have
happened.

Q. And you knew that before the accident?

A. Yes.

Q. So you didn’t need any other warning or
gadget, you just needed to wear the lanyard to
prevent this accident; right?

A. Right.

117 As with Feasel's declaration, nothing in Martinez’s
declaration contradicts his deposition testimony. In his
deposition, Martinez stated that he knew that “if for some
reason” the boat circles, it can return to hit the people who had
been ejected from the boat, but he did not state that he was
aware that a boat could circle in clear weather, and in fact, he
emphasized that he believed it was necessary to wear the
lanyard primarily in stormy weather. And as with Feasel,
Martinez’s acknowledgment that the accident would not have
happened if he had worn the lanyard does not demonstrate that
he was aware of the specific circle-of-death phenomenon. His
declaration merely “clarifies[] and expands his deposition
testimony” regarding his beliefs about the relative dangers of
stormy and clear weather rather than contradicting it. Cf. Uintah
Basin Med. Center v. Hardy, 2005 UT App 92, 1 14 n.1, 110 P.3d
168.
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118 While the jury might ultimately question the credibility of
Feasel's claim that he was unaware of the circle-of-death
phenomenon or Martinez’s claim that he believed it occurs only
in times of bad weather, the depositions and declarations are not
inconsistent. The district court therefore exceeded its discretion
in striking them.

II. Material Disputed Facts Precluded Summary Judgment on
Feasel’s Inadequate Warning Claim.

119 We next turn to the question of whether the district court
correctly granted summary judgment to Defendants on Feasel's
inadequate warning claim. “[Ujnder Utah law, a manufacturer
may be held strictly liable for any physical harm caused by its
failure to provide adequate warnings regarding the use of its
product.” House v. Armour of Am., Inc. (House II), 929 P.2d 340,
343 (Utah 1996). To establish his inadequate warning claim,
Feasel is required to prove (1) that Defendants had a duty to
warn, (2) that the warning was inadequate, (3) that the
inadequate warning made the product unreasonably dangerous,
and (4) that the lack of an adequate warning caused the injury.
See id. at 343, 346.

A.  Adequacy of the Warnings

920 The first ground on which the district court relied in
granting summary judgment on Feasel’s inadequate warning
claim was its determination that warnings were provided to boat
drivers in the boat manuals and on labels affixed near the boat’s
steering wheel and that Martinez testified that he read and
understood the warnings. But Feasel does not dispute that
Defendants provided warnings in the boat manuals and on
labels on the boat or that both Feasel and Martinez understood
them as they were presented. Rather, he disputes that those
warnings were adequate to warn of the danger posed by the
circle-of-death phenomenon. Feasel asserts that Defendants had
a duty to provide a specific warning regarding the risk of the
circle of death and that the existing warnings exhorting users to
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wear the kill-switch lanyard were inadequate because they did
not mention the circle of death’5 The adequacy of a warning
ordinarily “presents a question of fact, to be resolved by the trier
of fact.” House v. Armour of Am., Inc. (House I), 886 P.2d 542, 551
(Utah Ct. App. 1994), aff'd, 929 P.2d 340 (Utah 1996).

121 Defendants maintain that the district court correctly
rejected Feasel’s inadequate warning arguments as a matter of
law because (1) the danger was open and obvious such that a
warning was not required as a matter of law; (2) Martinez’s and
Feasel’s actual knowledge, training, and experience precluded a
finding that the lack of warnings made the boat unreasonably
dangerous; and (3) the warnings were adequate as a matter of
law. We address each argument in turn.

P22 Defendants’ assertion that “a reasonable consumer would
‘generally know’ and ‘recognize’ that the boat propeller could
strike and seriously injure or kill them if they were ejected,”
(citing House II, 929 P.2d at 343 (quotation simplified)), ignores
the basis of Feasel's claim—that consumers were unlikely to
know that a driverless boat would spin into a circle of death.
Even if we accept the idea that consumers are generally aware
that they may be injured by a propeller if ejected from a boat, the
danger of incurring multiple propeller wounds from a circling
boat is more specific. No information was presented to the
district court to show that consumers generally are aware of the
propensity of boats without a driver to circle, and indeed, Feasel
presented evidence to the contrary. Based upon the evidence
presented to the district court, the particular danger at issue
here—the circling boat—was not so open and obvious that

5. The manuals included warnings that “[t]he steering torque of
the engine can cause the steering wheel to spin if released,
resulting in serious damage to the boat or serious injury or death
to dislodged occupants,” but this warning was not included in
the warning explaining the purpose of the lanyard or on the
labels affixed to the boat.
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Defendants had no duty to warn as a matter of law. See House II,
929 P.2d at 343 (explaining that an open and obvious danger is
one that is “generally known and recognized” (quoting
Restatement (Second) of Torts § 402A cmt. j (Am. Law Inst.
1965))); see also infra q 26.

Y23 Defendants further assert that Feasel cannot establish that
the absence of adequate warnings made the boat unreasonably
dangerous, because Martinez and Feasel had extensive
knowledge, training, and experience with respect to boating.
Under Utah law, whether a product is “unreasonably
dangerous” must be considered in light of the “actual
knowledge, training, or experience possessed by that particular
buyer, user, or consumer.” Utah Code Ann. § 78B-6-702
(LexisNexis 2018). Defendants assert that “[i]t is undisputed that
Martinez and Feasel had actual knowledge, training and
experience regarding the reasons why operators must wear the
lanyard and the hazards of not doing so.” But Feasel stated in his
declaration that he was unaware of the circle-of-death
phenomenon until after the accident, and Martinez stated in his
declaration that he believed boats would circle only in bad
weather. Thus, there exists a dispute of material fact as to
whether Feasel and Martinez, who were seasoned boaters, had
actual knowledge of the specific hazard at issue in this case.

924 Finally, Defendants assert that the warnings provided
were adequate as a matter of law. An adequate warning “must
completely disclose all the risks involved, as well as the extent of
those risks”; specifically, it must “(1) be designed so it can
reasonably be expected to catch the attention of the consumer;
(2) be comprehensible and give a fair indication of the specific
risks involved with the product; and (3) be of an intensity
justified by the magnitude of the risk.” House I, 886 P.2d at 551
(quotation simplified). Defendants argue that the warnings they
provided in their manuals and on their boats were adequate
because the warnings “explain the ability of the lanyard to stop
the boat from circling in the water.” But the warnings do not
explicitly link the admonition to wear the lanyard with the
danger of a driverless boat turning in a tight circle.
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25 The manual contains a number of warning boxes, set
apart from the main text and labeled with the all-caps word
WARNING and a symbol of an exclamation point set inside a
triangle. Several of these warnings explain that the lanyard’s
purpose is to turn off the engine in the case of accidental ejection.
However, none of these warnings explain the danger presented
by the boat turning back toward ejected passengers and circling
over them. One line in each of Tracker’s and Brunswick’s
manuals states, “While activation of the lanyard stop switch will
stop the engine immediately, a boat will continue to coast for
some distance depending upon the velocity and degree of any
turn at shut down. However, the boat will not complete a full
circle.” This information is included in the main text of the
manual rather than in one of the labeled warning boxes, and the
danger presented by the boat continuing to circle is not
articulated. A warning box in a different part of the manual
directs users to keep a hand on the steering wheel at all times
because “[t]he steering torque of the engine can cause the
steering wheel to spin if released, resulting in . . . serious injury
or death to dislodged occupants.” But this warning is linked
specifically to the need for the driver to keep at least one hand
on the steering wheel, not the need to wear the lanyard. Further
warnings instruct users about the dangers of the propellers and
advise users to shut off the motor if anyone is in the water or if
the driver falls out. One warning label affixed to the right of the
steering wheel instructs users to ensure that the lanyard is
“operational and securely fastened” before starting the engine,
and a separate label nearby warns that a “[r]otating propeller
may cause serious injury or death.” None of the affixed labels
refer to the possibility that a driverless boat may spin in a tight
circle while under power.

926 Given that none of the warnings provided here
specifically warn that the failure to wear a lanyard may result in
a circle-of-death situation, Defendants have not demonstrated
that, as a matter of law, the warnings were adequate. Rather, we
think this is a question for the jury. A jury may well conclude
that the warnings, read together, were adequate, but without
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more explicit warnings, this issue should not have been resolved
as a matter of law. Cf. Groesbeck v. Bumbo Int’l Trust, 718 F. App’x
604, 618 (10th Cir. 2017) (holding that multiple clear and
prominent on-product warnings directing consumers not to use
a baby seat on elevated surfaces and specifically warning that
babies can fall out of the seat were adequate as a matter of law).

127 Because the question of whether the warnings here were
adequate should have been left to the fact-finder, the district
court erred in granting summary judgment on this basis.

B. Causation

128 The district court next determined that Feasel could not
establish causation because Martinez stated in his deposition
that “any other warning that he may have received would not
have made any difference” to his heeding that warning.
However, this does not appear to be an accurate characterization
of Martinez’s testimony. Although Martinez stated that he
should have worn the lanyard, even in the absence of additional
or more explicit warnings, he never stated that an additional
warning would not have made a difference. And in his
declaration, which we have determined to be admissible, he
explicitly declared, “If I had known at the time of the Accident
that in clear weather a boat could spin when all people were
thrown from the boat, I would have worn the engine-stop-switch
lanyard,” and, “Since the Accident, I now wear the kill-switch
lanyard when I drive the boat, irrespective of the weather
conditions, because I now know that a boat can continue to spin
even without people in the boat.” This evidence is sufficient to
put the question of causation in the hands of the jury, and
therefore the district court erred in ruling on the issue of
causation as a matter of law.

III. Additional Issues

129 Feasel raises two additional issues on appeal that are not
essential to our determination. Nevertheless, because these
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matters may be relevant on remand, we address them briefly
here.

A.  Duty to Passengers

930 During oral argument on the motion for summary
judgment, Defendants asserted, for the first time, that the duty to
warn does not extend to passengers.® When it became clear that
this was a question the district court was considering, Feasel
requested the opportunity to brief it further, which the court
denied. The court then concluded that Defendants had no duty
to warn Feasel directly as a passenger and relied on this
conclusion in its summary judgment ruling.

131 Utah has adopted section 402A of the Second Restatement
of Torts with respect to strict products liability. See Bylsma v. R.C.
Willey, 2017 UT 85, ] 21, 416 P.3d 595. The comments to section
402A define “user” as including “those who are passively
enjoying the benefit of the product, as in the case of passengers
in automobiles or airplanes.” Restatement (Second) of Torts
§402A cmt. 1 (Am. Law Inst. 1965). Likely due to the lack of
briefing, the district court did not analyze this provision or
explain why it believed the provision would not apply in this

6. The district court also observed that Feasel’s assertion that
Defendants had a duty to warn him directly was a new theory
not raised in his complaint, which alleged only that Defendants
had “fail[ed] to adequately warn boat operators.” Feasel appears
to be using this alternate theory to guard against the possibility
that the jury might find that Martinez had actual knowledge of
the dangers presented by the circle of death. See supra I 23. On
appeal, we address only the court’s legal conclusion that the
duty to warn does not extend to passengers. The possibility that
Feasel may be precluded from pursuing his theory for
procedural or other reasons is a matter for the court to address
on remand.
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case.” Defendants have pointed us to no case law that would
preclude applying this definition of “user” in the failure-to-warn
context.? Thus, the district court erred on this point.

7. The district court cited the example of other occupants of the
reservoir who might be in danger from a driverless boat,
pointing out that it would be impossible to provide warnings to
such individuals. But a passenger clearly has a greater ability to
ensure his own safety than a person in the water who has no
connection to a boat or its driver. A boat passenger who receives
an adequate warning has the ability to encourage the driver to
follow safety instructions or to elect not to ride in the boat if the
driver does not do so.

8. Defendants have misinterpreted the cases they cite. For
example, they represented the holding in Marshall v. Ford Motor
Co., 446 F.2d 712 (10th Cir. 1971), as follows: “The Tenth Circuit
... conclud[ed] that the driver, not the manufacturer, had the
obligation to warn passengers of relevant hazards arising from
seatbelt nonuse. Where the driver was adequately warned, such
that she knew about the need for passengers to wear seatbelts,
no separate or independent duty to warn extended to
passengers.” In reality, the plaintiff’s failure-to-warn argument
was rejected in that case because “the function of seat belts is a
matter of common knowledge.” Id. at 715. The court went on to
point to the fact in that case that the driver had repeatedly
warned her passengers to wear seatbelts. Id. Thus, the Marshall
court did not hold that the duty to warn does not generally
extend to passengers. In citing Stevens v. Cessna Aircraft Co., 115
Cal. App. 3d 431 (Ct. App. 1981), Defendants accurately
represent the court’s holding that an aircraft manufacturer was
not required to warn passengers about aircraft weight
limitations, but they neglect to acknowledge that the court
explicitly distinguished airplane passengers from other types of
passengers due to the fact that airplane passengers “necessarily
depend[] upon the skill and judgment of the pilot.” Id. at 434. In

(continued...)
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B. Expert Testimony

132 Feasel also takes issue with the district court’s
determination that his expert’s testimony was too speculative to
support a finding of causation. Feasel analyzes this issue under
rule 702 of the Utah Rules of Evidence and challenges the court’s
decision to “exclude” the expert testimony without motion or
briefing. The district court did not actually go so far as to
exclude the testimony, primarily because its summary judgment
ruling obviated the need for a trial. We are therefore not in a
position to review the admissibility of the expert testimony.

133 However, we do believe that the court’s finding regarding
the sufficiency of the expert testimony was premature and
possibly based on erroneous information. This issue was raised
for the first time at the summary judgment hearing and was not
fully briefed by the parties. Further, Feasel alleges that counsel
for Defendants made a number of representations regarding the
expert’s testimony that were not entirely accurate and on which
the district court may have relied in assessing Feasel’s expert’s
reliability.

134 In screening out unreliable expert testimony, district
courts “must be careful not to displace the province of the
factfinder to weigh the evidence.” State v. Jones, 2015 UT 19, { 26,
345 P.3d 1195. Rule 702 “requires only a basic foundational
showing of indicia of reliability for the testimony to be
admissible, not that the opinion is indisputably correct.” Majors
v. Owens, 2015 UT App 306, ] 12, 365 P.3d 165 (quoting Utah R.
Evid. 702 advisory committee’s note). In the event that
Defendants seek to exclude Feasel’s expert at trial, the court
should entertain full briefing on the matter and thoroughly

(...continued)

short, the cases cited by Defendants do not support their
position that the duty to warn does not extend to passengers in a
small boat.
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examine the expert's proposed testimony before reaching a
decision on admissibility.

CONCLUSION

I35 The district court exceeded its discretion in striking
Martinez’s and Feasel’s declarations on the ground that they
contradicted earlier deposition testimony. Because their
declarations did not conflict with their deposition testimony,
there was no basis on which to strike them. Further, the district
court erred in granting summary judgment in favor of
Defendants, because genuine issues of material fact remain,
specifically with respect to the adequacy of the warnings,
whether Martinez and Feasel had actual knowledge of the
specific danger that would result from not wearing the kill-
switch lanyard, and whether the failure to warn caused Feasel’s
injuries. Accordingly, we reverse the district court’s grant of
Defendant’s motion to strike and motion for summary judgment
with respect to Feasel's failure-to-warn claim and remand for
further proceedings consistent with this opinion.

20180332-CA 21 2020 UT App 28



CERTIFICATE OF MAILING

I hereby certify that on the 21* day of February, 2020, a true and correct copy of the
attached OPINION was sent by standard or electronic mail to be delivered to:

NATHAN D. ALDER

SARAH E SPENCER
CHRISTENSEN & JENSEN PC
NATHAN.ALDER@CHRISJEN.COM
sarah.spencer@chrisjen.com

MICHAEL A. WOREL
RICHARD ERIC SHELTON
DEWSNUP KING & OLSEN
MWOREL@DKOWLAW.COM
RICKY@eYHMLAW.COM

PATRICK X. FOWLER
ELISABETH M MCOMBER
SNELL & WILMER LLP
pfowler@swlaw.com
EMCOMBER@SWLAW.COM

MICHAEL C MCMULLEN
BAKER STERCHI COWDEN & RICE LLC
mmcmullen@bscr-law.com

HONORABLE NOEL S. HYDE
SECOND DISTRICT, MORGAN DEPT

SECOND DISTRICT, MORGAN DEPT

ATTN: BROOKE MCKNIGHT
brookem@utcourts.gov

YO

Judicial Secretgy

TRIAL COURT: SECOND DISTRICT, MORGAN DEPT, 140500037
APPEALS CASE NO.: 20180332-CA



ev6e



2044



2945



2946



LY6¢C



2948



6v6¢



2950



1G6¢



2952



€G6¢



2954



GG6C



2956



1G6C



2958



656¢



2960



196¢



2962



€96¢



2964



G96¢



2966



196¢



2968



696¢



2970



L L6¢C



2972



€.6¢



2974



Gl6¢



2976



L16¢C



2978



6.6¢



2980



186¢



2982



€86¢



2984



G86¢



2986



186¢



2988



686¢



2990



1662



2992



€66¢



2994



G66¢



2996



L66¢



2998



666¢



3000



100€



3002



€00¢



3004



G00¢



3006



L00€



3008



600€



3010



L 10€



3012



€10¢



3014



Glo¢



3016



L10€



3018



610€



3020



1 Z0€



3022



€c0ge



3024



Gc0o¢e



3026



YRAV



3028



6¢0€



3030



L€0E



3032



€eoe



3034



GeEOE



3036



LE0E



3038



6€0€



3040



L ¥0€



3042



evoe



3044



Gv0¢€



3046



LY0€



3048



1052



1053



1054



1055



1056



1057



1058



1059



1060



1061



1062



1063



1064



1065



1066



1067



1068



1069



1070



1071



1072



1073



1074



1075



1076



1077



1078



1079



1080



1081



1082



1083



1084



1085



1086



1087



1088



1089



1090



1091



1092



1093



1094



1095



1096



1097



1098



1099



1100



1101



1102



1103



1104



1105



1106



1107



1108



1109



1110



1111



1112



1113



1114



1115



1116



1117



1118



1119



1120



1121



1122



1123



1124



1125



1126



1127



1128



1129



1130



1131



1132



1133



1134



1135



1136



1137



1138



1139



1140



1141



1142



1143



1144



1145



1146



1147



1148



1149



1150



1151



1152



1153



1154



1155



1156



1157



1158



1159



1160



1161



1162



1163



1164



1165



1166



1167



1168



1169



1170



1171



1172



1173



1174



1175



1176



1177



1178



1179



1180



1181



1182



1183



1184



1185



1186



1187



1188



1189



1190



1191



1192



1193



1194



1195
























2942



BOATER’S CHECKLIST

For improved safety and enjoyment check each of these items:

CHECK BEFORE YOU LAUNCH YOUR BOAT:

Read and understand the Owner’s Manual

Drain plug (securely in place)

Propeller condition (prop nut tight and secured, not
cracked or bent blades)

Steering system (working Smoothly and properly; self
locking nuts in place)

Battery (fully charged, cable terminals clean and tight)
Capacity plate (are you overpowered)

Weather conditions (safe to go out)

Fuel & oil (sufficient for trip, check bilge area for gas
odor, no leaks) :

Hoses & connectors (no leaks or damage)

Electrical equipment (light, horn, pumps, etc.)

Safety equipment (fire extinguisher, bailer, paddie, anchor
and line, mooring lines, signaling device, tool kit, first aid
kit, first aid manual)

Float plan submitted to responsible person (verbal or
written)

CHECK BEFORE YOU START YOUR ENGINE:

Fuel (sufficient for trip,gcheck bilge area for gas odor)
Control in neutral

Capacity plate (are you overloaded or overpowered)
Personal flotation devices on all occupants

Seating (everyone in proper place)

Lanyart stop switch (operational and securely fastened)
No one in water near boat '

firm and continuous grip on the steering wheel.
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