
































































note of Mr. MacDonald's allegation "that the sales price [of Lot l] was higher than he 

had anticipated." (R.821 at� 14.) .. However, the Court finds the evidence shows that Mr. 

MacDonald knows that real estate values fluctuate and can fluctuate quickly. He testified 

that markets change and the evidence showed that one piece of real estate appreciated by 

$500,0002 in a matter of months." (Id.) The District Court then quoted Jense for the 

proposition "that to allow a plaintiff to come back later and ask the Court to modify the 

property settlement on the basis of a decline in value occurring subsequent to the decree 

is to ask the Court to overturn his bad bargain." (R.821 at �15, quoting Jense.) And, as 

demonstrated above, because there were no stipulated property values in the Decree and 

no mechanism in the Decree to reallocate the parties' settlement based on a perceived 

change in value, the District Court made the appropriate analogy that either party may 

sell their real property assets for as much as they can get and the other party has no 

grounds to attack the settlement, including alimony. (R.821-22 at� 16.) 

Mr. MacDonald, as he did in the Petition, at trial and now on appeal, makes a 

losing distinction between the value of Lot 1, and the income Ms. Fahey may derive from 

the sale proceeds of Lot l: 

Unlike the husband in Jense, Mr. MacDonald has not asked the court to 
change a property settlement or to vacate a judgment against him. In fact, 
Mr. MacDonald agrees that Ms. Fahey is entitled to all of the proceeds 
from sales of her prope1iies ... Instead, Mr. MacDonald asked the trial 
court to recognize that a substantial change in circumstances occurred for 
purposes of alimony because, as a result of the annual income Ms. Fahey 

2 The District Court was referring to the 71 st Street prope1iy discussed above. 
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generated from the conversion of stock options granted to him in the divorce. The 

appellate court agreed: "The mere exchange of an asset awarded as property in a 

dissolution decree, for cash, the liquid form of the asset, does not transform the property 

into income" for purposes of a change in financial circumstances to be considered in 

modification action. Id. Moreover, "the fact that the asset, when converted into cash, 

produced a profit is irrelevant because onJy in cases of fraud can a modification be based 

on an increase in the value of assets." Id. (Internal citation and quotation omitted). 
3

The Petition was nothing more than a repackaging of Mr. MacDonald's Rule 60(b) 

motion, after the Rule 60(b) motion was denied and ostensibly to take advantage of a 

lesser standard for modification. Regardless of how Mr. MacDonald labels his effort to 

rescind the deal, at its core he is pursing the same asset awarded in the divorce. And, as 

3 
The only case Mr. MacDonald cites that even peripherally involves proceeds from an 

asset awarded in the divorce is Esposito v. Esposito, 385 A.2d 1266 (N.J. Super. Ct. App. 

Div. 1978). (Br. at 21, fn. 2.) This case is inapposite because there, the wife complained 

that alimony fashioned by the court to meet her needs was inadequate. The court relied 

on values affixed to the marital property to make the property division and alimony 

award, and in so doing had contemplated that she would use proceeds from the sale of the 

house to supplement her alimony. See id. at 1274. The other cases Mr. MacDonald cites 

as standing for the proposition that a change in future income can support an alimony 

modification involved entirely different streams of income. See, e.g., Haslam v. Haslam, 

657 P.2d 575, 757-58 (Utah 1982) (husband's retirement and wife's unexpected 

employment); Bolliger, 2000 UT App at� 11 (wife's social security and husband's 

unexpected early retirement); Munns v. Munns, 790 P.2d 116, 122 (Utah Ct. App. 1990) 

(social security or retirement benefits); Johnson v. Johnson, 855 P.2d 250, 253 (Utah Ct. 

App. 1993) (future retirement benefits). Where alimony was modified, these cases also 

found, unJike here, that the change in income was not contemplated at the time of the 

divorce. 
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the District Court keenly observed, this a party cannot do "every time the property [the 

parties] received in the decree changed in value." (R.822 at ,11, quoting Jense.) 

The Dist1ict Court's reference to Jense and principles pertaining to property 

division were appropriate and correct because there is no practical distinction between the 

value of Lot l and what value Ms. Fahey ultimately derived from Lot 1 after the divorce. 

Even if there is a distinction, Ms. Fahey's sale of Lot 1 and her intent to use and live off 

those proceeds was contemplated by the Decree. 

B. Ms. Fahey's "Need" is Not a Relevant Consideration.

Closely related to Mr. MacDonald's efforts to retreat from his failed assault 

on the parties' property division, is his insistence that the District Court should 

have evaluated Ms. Fahey's "reasonable need" in deciding the Petition, separate 

and apart from the value of Lot l .  (See Br. at 32-33, claiming that the "value of 

the lots has no significance" because alimony is based on need, and "[n]ow that 

she has transformed one of the pieces of dirt into an income-producing investment, 

she is able to meet all or some of her own needs.") 

To be clear, "need," as Mr. MacDonald invokes it, refers to the so-called 

"Jones factors" under Utah law. (Br. at 10.) These factors apply when courts are 

making a judicial determination of a request for alimony in fixing a decree. Here, 

they had no application at the time of the parties' divorce, and had no application 

in deciding the Petition. This is because the alimony payments in the Decree were 
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not fixed by a court on a need-based analysis. They constituted a negotiated and 

stipulated obligation of Mr. MacDonald. "Need" was never determined in this case 

by design of the parties. Wall is illustrative: 

We conclude that simply because the parties stipulated to $800 per month 

alimony does not mean that they implicitly agreed $800 would sufficiently 

meet Mrs. Wall's needs. Instead, the stipulation indicates that they 

implicitly agreed that Mr. Wall has a legal obligation to pay alimony. 

Parties settle on alimony amounts for various reasons, including to balance 
a budget or to avoid extensive litigation. 

Id. at �16. As noted previously, the court in Wall prefaced its discussion with a 

disclaimer that although it was addressing Mr. Wall's need-based arguments, they were 

not "determinative" because, like the District Court did here, it had already found that the 

alleged change in circumstances was contemplated. Id. at� 14. 

The need-based cases cited by Mr. MacDonald (Br. at I 0-11) do not disagree that 

a "contemplated change" supersedes and renders moot any other considerations. For 

example, Mr. MacDonald cites Callister v. Callister, 261 P .2d 944 (Utah 1953) for the 

proposition that courts retain jurisdiction to modify alimony, even if the decree is based a 

stipulation instead of a judicially-detennined decree. (Br. at 11.) Callister also 

recognized, however, that a court may modify a decree "when change of circumstances 

justifies it." Id. at 949. A change does not justify modification if it was contemplated. 

Mr. MacDonald agrees. (Br. at 25, "When a divorce decree does refer to anticipated 

changes, it should not later be modified.") (citing Bolliger, 2000 UT App 47 at �12.) 

Here, because the change was contemplated, there was no occasion for the District Court 
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to revert to a need-based analysis for the first time. Mr. MacDonald also claims that the 

court had to make specific findings as to all foreseeable changes in the Decree and how 

they would affect the alimony award. (Br. at 24.) He is incorrect because, again, the 

parties' alimony provision was not determined by the court based on Ms. Fahey's need.
4

For this reason, it bears noting that even if the change was not contemplated by the 

Decree, there is no baseline or mechanism for the District Court to make an entirely new, 

need-based determination of alimony-not without unwinding the Agreement forged by 

the parties after ann's-length negotiations. In actuality, if the Court requires the District 

Court to revisit and redo the entire Decree, it is more likely than not that Mr. MacDonald 

4 

(Br. at 24, citing Richardson v. Richardson, 2008 UT 57, �10, 201 P.3d 942 and 

Johnson v. Johnson, 855 P.2d 250, 253 (Utah Ct. App. l 993).) Johnson stated, in regard 
to the judicially detennined alimony award in that case: "We do not believe it makes for 
good law or sound policy to have parties arguing years after the fact over what a trial 
court may or may not have considered when making an alimony award. Utah appellate 
courts have consistently required that trial courts make adequate findings on all material 
issues of alimony to reveal the reasoning followed in making the award." Id. at 253. 
(Emphasis added). Johnson continued, "Consequently, if a trial court knows that a party 
will be receiving additional future income it should make findings as to whether such 
additional income will affect the alimony award." Id. There, the trial court abused its 
discretion "by failing to expressly indicate whether the future retirement benefits were 

considered in making the alimony award." Id. at 254. Roberts v. Roberts, 2014 UT App 
211, �14, 335 P.3d 378, also cited Mr. MacDonald's brief with respect to alimony, 
illustrates how the context is inapposite to this case. Roberts involved an appeal of the 
trial court's determination of alimony. The court "made detailed findings of fact on 
Wife's needs, her income, and Husband's ability to provide support," but the trial court 
did not explain why it calculated alimony in a manner that appeared to exceed the Wife's 
demonstrated monthly need of $1,000. See id. Here, there was no obligation to make 
findings about how foreseeable changes would affect Ms. Fahey's alimony because the 
court's. determination of need was not the basis for the award. 
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will have to pay more alimony based on the standard of living Ms. Fahey enjoyed when 

they were married, compared to her current lifestyle pending resolution of Mr. 

MacDonald's efforts to rescind the parties' deal. Mr. MacDonald lives in a multi-million 

dollar brownstone in the Upper West Side of Manhattan (R.982: l - l  3) with other 

properties including a weekend home on the Hudson (R.986: 18-25; R.987: 1-5), and 

private club memberships in Utah, California and New York (R. l 007: l 7-19; R. l 000: 12-

22; R.1008: 15-17; R.1009: 13-21), whereas Ms. Fahey lives in a one-floor cottage on a 

farm in Kentucky that she does not own on a month-to-month lease for a thousand dollars 

a month. (R.1055:3-14; R.1093:7-9; R.1132:7-25.) 

C. Whether the Change in Circumstances was "Substantial" or

Occurred After the Divorce is Moot and Unproven.

Finally, because the change in circumstances was contemplated, it is 

irrelevant whether Ms. Fahey's change in income was "substantial" or whether it 

occurred before or after the divorce. 

Mr. MacDonald devotes a significant portion of his brief attempting to 

distinguish Wall and why the District Court erred in citing to it in its Order. (Br. 

29-3 l.) He also argues that Ms. Fahey has received a substantial change in 

income. (Br. at 19-22.) The District Court did, in fact, find that Ms. Fahey's 

income has changed. (R.822-23 at �18.) However, Mr. MacDonald 

rnischaracterizes the District Court's reliance on Wall as standing for the 

proposition that the "mere fact" of a change income is insufficient to modify 
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