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Introduction 

The opening brief presents the narrow question of “[w]hether income 

generated from investments made after a divorce qualifies as a substantial and 

material change in circumstances that was not contemplated in the divorce 

decree.” (Op. Br. at 2, 12-13.) This issue is purely legal and concerns whether the 

court misidentified what sort of change can constitute a “change in income.”  

Ms. Fahey understandably wants the question to be factual. (Resp. Br. at 1, 

23.) She asserts that this court “must accept” the factual findings because Mr. 

MacDonald has not marshalled evidence. (Resp. Br. at 21-23.) While this is true, it 

is beside the point because the opening brief presents a legal question of whether 

investment income generated after a divorce can warrant a change in alimony.  

Under Utah law, a court may reopen alimony after a substantial change in 

circumstances, which “includes a change in income not anticipated in the divorce 

decree.” Busche v. Busche, 2012 UT App 16, ¶12, 272 P.3d 748. At issue here is a 

new stream of income generated from investments made by selling property 

divided in the divorce. The parties did not anticipate the investment at the time 

of divorce, even if they did the property division. This issue focuses on the new 

income generated each year in dividends, not on the principal invested.  

Ms. Fahey does not address that legal question, leaving nearly the entire 

response brief beside the point. This court should hold that new income 

generated after a divorce constitutes a substantial change in circumstances.  
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Argument 

Ms. Fahey asserts that “Mr. MacDonald . . . makes a losing distinction 

between the value of Lot 1, and the income Ms. Fahey may derive from the sale 

of proceeds of Lot 1.” (Resp. Br. at 28.) But that is not the distinction at issue. 

While the liquidated value received from the sale of Lot 1 could be “income,” the 

argument here concerns the new income generated from the investment of the 

proceeds from the sale of Lot 1. Even if the liquidated principal is not new 

income, the dividends generated from the invested principal is new income.  

Where the parties anticipate that a spouse receiving alimony will graduate 

from college and get a new job, the income generated from that job constitutes a 

substantial change in circumstances that can warrant a reduction in alimony. 

Rayburn v. Rayburn, 738 P.2d 238, 241 (Utah Ct. App. 1987). Investment income is 

no different. Even if the parties contemplated that Ms. Fahey would receive a 

windfall from the sale of Lot 1—a hotly contested issue that requires additional 

factual development—they did not contemplate that should would invest, rather 

than spend, that windfall. That new income, like a new job, constitutes a 

substantial change in circumstances.  

In what follows, Mr. MacDonald first clarifies the distinction between a 

new stream of income and the principal used to generate that income. He then 

shows how the district court’s failure to draw that distinction was prejudicial. 

Finally, he addresses some notable factual misstatements in the response brief.   
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1. Income from new investments is a type of “income” that constitutes a 
substantial change in circumstances 

Under Utah law, “a substantial change in circumstances includes a change 

in income not anticipated in the divorce decree.” Busche v. Busche, 2012 UT App 

16, ¶12, 272 P.3d 748; see also Johnson v. Johnson, 855 P.2d 250, 253-54 (Utah Ct. 

App. 1993); Munns v. Munns, 790 P.2d 116, 120-21 (Utah Ct. App. 1990). Utah 

courts have held that “income” in this context includes income generated from 

employment, as well as from social security payments. Haslam v. Haslam, 657 

P.2d 757, 757-58 (Utah 1982); Bolliger v. Bolliger, 2000 UT App 47, ¶¶14-16, 997 

P.2d 903.  

Utah does not exclude from that analysis types of income, such as 

investment income, likely because there is no reasonable basis to do so. Such line 

drawing would be inconsistent with the “core function of alimony” which is 

“economic.” Roberts v. Roberts, 2014 UT App 211, ¶14, 335 P.3d 378. “The 

purposes of alimony are (1) to get the parties as close as possible to the same 

standard of living that existed during the marriage, (2) to equalize the standards 

of living of each party, and (3) to prevent the recipient spouse from becoming a 

public charge.” Id. (internal quotation marks omitted). All forms of new income 

are relevant to whether the former spouse can maintain the requisite lifestyle 

after the divorce.  

Other jurisdictions have reached the same conclusion. In North Carolina, 

for example, alimony is not “designed to allow [the wife] to increase her wealth 
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at the expense of [the husband].” Rowe v. Rowe, 287 S.E.2d 840, 847 (N.C. 1982) 

(internal quotation marks omitted). After all, “the purpose of alimony is not to 

allow a party to accumulate savings.” Parsons v. Parsons, 752 S.E.2d 530, 535 (N.C. 

Ct. App. 2013) (internal quotation marks omitted). Instead, the purpose is to 

ensure that a person has enough income to satisfy needs, and “[i]nvestment 

income is certainly an important component of a party’s total income.” Id.  

Applying that rule, one court reduced a former spouse’s alimony where 

she began earning income from investments because her “change in her financial 

holdings from a passive investment . . . to investments actively producing 

income was voluntary. When she did this, [she] changed her need for 

maintenance and support.” Rowe, 287 S.E.2d at 847. That court noted that the 

wife was “not depleting her estate to meet her living expenses. Her income 

derives almost exclusively from interest earned on her investments.” Id. 

Similarly, “[s]hould the wife’s capital assets increase in value, through inflation, 

prudent investment or otherwise, and result[] in an increase in her income, [the 

husband] would, of course, be entitled to petition the court for modification of 

the alimony order.’” Id. (internal quotation marks omitted). 

Ms. Fahey asserts that the analysis differs if the investment capital comes 

from property distributed in the divorce. She cites a Connecticut case, but it does 

not stand for that proposition. (Resp. Br. at 29.) In Denley v. Denley, the court 

awarded to husband stock options, some of which he liquidated. 661 A.2d 628, 



 5

631 (Conn. App. Ct. 1995). His ex-wife argued that this constituted a substantial 

change in circumstances because his income was higher after liquidating assets. 

Id. at 629. She did not assert that the husband’s income was higher because he 

began generating income from investing the stock options. Id. at 631. The court 

instead held that the “mere exchange of an asset awarded as property . . . for 

cash . . . does not transform the property into income.” Id.  

That is not the issue here. Mr. MacDonald argues that Ms. Fahey had a 

change in income because she invested the cash and began generating annual 

income from that windfall of cash from the sale of Lot 1. Put differently, it is not 

the principal she invested that is at issue, it is the new income generated from 

that invested principal after it was liquidated.  

Under Utah law, a substantial change in circumstances includes any 

change in income not anticipated in the divorce decree. The phrase “change in 

income” includes any new income, including investment income. The district 

court erred when it conflated the principal invested, which was property 

awarded in the divorce, with the new investment income, which was neither 

awarded in nor contemplated during the divorce.  

2. The divorce decree does not “anticipate” that Ms. Fahey would generate 
investment income  

Had the district court focused on Ms. Fahey’s “change in income,” the 

remaining question was whether that “change in income [was] anticipated in the 
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divorce decree.” Busche, 2012 UT App 16, ¶12. Here, the parties did not 

contemplate the change in income.   

Ms. Fahey, like the district court, cites the correct test but then misapplies 

it.  Under Utah law, “[i]n order for a material change in circumstances to be 

contemplated in a divorce decree there must be evidence, preferably in the form 

of a provision within the decree itself, that the trial court anticipated the specific 

change.” Durfee v. Durfee, 796 P.2d 713, 716 (Utah Ct. App. 1990) (emphases 

added). Said differently, “if both the divorce decree and the record are bereft of 

any reference to the changed circumstance at issue in the petition to modify, then 

the subsequent changed circumstance was not contemplated in the original 

divorce decree.” Bolliger, 2000 UT App 47, ¶13; (Resp. Br. at 24). The purpose of 

this test is to reduce the likelihood that “parties [will] argu[e] years after the fact 

over what a trial court may or may not have considered when making an 

alimony award.” Johnson, 855 P.2d at 253.  

Thus, the issue is whether the parties contemplated the specific change. If 

there is no evidence they did—if the record is “bereft” of evidence that Ms. Fahey 

would generate income from her investments—then the change in income was 

not anticipated, and the court should have reopened the alimony determination.  

Ms. Fahey asserts that the parties anticipated that she would sell property, 

invest the proceeds, and generate income. (Resp. Br. at 24.) But the record says 

otherwise.  
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In making her assertion, Ms. Fahey refers to portions of the decree that say 

nothing about whether she would generate income. The portions cited imply, at 

most, that Ms. Fahey might someday sell property to liquidate it to cash. There is 

no mention of a new income stream from investing that liquidated cash, as 

opposed to spending the cash on, for example, a new fixed asset. In fact, she 

concedes that there was no plan as to what she would do with any proceeds 

when she states that “the idea that Ms. Fahey would take those sale proceeds and 

use them to her benefit . . . — to live off, to invest, or to embark on a spending 

spree the day the sale closed — is obvious.” (Resp. Br. at 25-26.) It is obvious that 

she could have done any of those things, so the specific choice of investing the 

proceeds was not her plan, let alone a plan both parties contemplated.  

Ms. Fahey also cites the district court’s statement that “[t]he Decree 

expressly contemplated that Ms. Fahey would sell the lot(s) and would thereby 

receive proceeds and be able to invest those proceeds and live off of those in 

addition to the alimony.” (R.822.) But the court’s statement is demonstrably 

incorrect, and even it were not, it states only that Ms. Fahey had the option of 

investing the income.  

The district court’s statement is incorrect. In making that statement, both 

the district court and Ms. Fahey cite paragraph 9 of the decree, which says 

nothing about generating income. (Resp. Br. at 25; R.20, 820.) It states only that if 
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or when Ms. Fahey sells a property, she will reimburse Mr. MacDonald for the 

homeowner fees he fronted:  

[Mr. MacDonald] shall pay the Homeowner’s 
Association fees and property taxes on The Preserve 
Lots for a period of five years commencing January 1, 
2011 or until [Ms. Fahey] sells one of The Preserve Lots. 
[Mr. MacDonald]’s payment of the HOA fees and 
property taxes shall be treated as a loan to [Ms. Fahey], 
and [Ms. Fahey] shall reimburse him for those 
payments without interest at the time she sells one of 
The Preserve Lots.  

(R.20.) 

The district court confused the fact that Ms. Fahey might sell the properties 

and repay Mr. MacDonald with the parties’ contemplating that she would invest 

the proceeds to generate a new stream of income. The two are distinct.  

Rather than demonstrating that the divorce decree anticipated the new 

income, Ms. Fahey’s argument relies on a series of inferences about what Ms. 

Fahey could do with the cash from the sale of the property. Apart from 

addressing principal rather than new income generated from the principal, a 

series of inferences is not adequate under Utah law. Utah law instead requires 

that the decree expressly reference the anticipated change in circumstances: “if a 

trial court knows that a party will be receiving additional future income it should 

make findings as to whether such additional income will affect the alimony 

award. . . . [T]he trial court must make findings indicating that the future income 

has not been considered in making the present award.” Johnson, 855 P.2d at 253-
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54 (emphasis added); see also Durfee, 796 P.2d at 716 (“[t]here must be evidence, 

preferably in the form of a provision within the decree itself, that the trial court 

anticipated the specific change.” (emphasis added)). 

In fact, the district court made two statements that highlight the lack of 

evidence regarding Ms. Fahey’s anticipated stream of income. First, the district 

court agreed that Ms. Fahey’s income had changed, stating that “the evidence is 

that the income has changed for Ms. Fahey from the time of the Decree, where it 

was at or near zero, to the time of trial where the testimony was that it was 

$45,000 or $67,200 a year depending on the source of the testimony. So it has 

changed.” (R.822-23.) The district court also stated that the decree did not specify 

a future income stream: “[t]he Decree also did not set forth an expected income 

number that Ms. Fahey would derive due to her investment of the lot sale 

proceeds, or how much she might make on selling the lots.” (R.819.) Taken 

together, these statements show that (i) Ms. Fahey did have a “change in income” 

and (ii) the parties did not anticipate the “change in income” in the decree.  

In short, Ms. Fahey points to no evidence—because there is none—that the 

parties, much less the divorce decree, anticipated that she would sell a property, 

invest the income, and generate new income to meet her own needs. Her 

statement that she could do whatever she wanted if she sold the property, 

including embark on a spending spree, (Resp. Br. at 25-26), illustrates the point. 
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The divorce decree did not contemplate any particular use for the windfall in 

cash, which makes its investment an unanticipated change in circumstance.  

This court should clarify that (i) any new stream of “income”—even new 

income stemming from the liquidating and investing of property received in the 

divorce decree—constitutes “a change in income” for determining a substantial 

change in circumstances; and (ii) the divorce decree here did not anticipate that 

Ms. Fahey would invest the windfall in cash and generate new income. 

3. Ms. Fahey is incorrect that “need” is irrelevant because parties cannot, 
by contract, divest a court of jurisdiction to reconsider alimony  

Ms. Fahey argues that “need” is irrelevant when determining alimony. 

(Resp. Br. at 31.) In doing so, she attempts to circumvent any future alimony 

analysis. She asserts that need “had no application at the time of the parties’ 

divorce, and had no application in deciding the Petition.” (Id.) She contends that 

“[t]his is because the alimony payments in the Decree were not fixed by a court 

on a need-based analysis [but instead] constituted a negotiated and stipulated 

obligation of Mr. MacDonald.” (Id. at 31-32.) She concludes that “‘[n]eed’ was 

never determined in this case by design of the parties.” (Id. at 32.)  

While somewhat confusing, Ms. Fahey appears to contend that no alimony 

evaluation will be appropriate in this case because the parties contracted away 

the “need” component of alimony. If that is her contention, she is incorrect. Utah 

law is clear that parties cannot contract away a court’s ability to modify alimony 

on the basis of “need” or any other consideration.  
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Alimony ensures that each spouse has adequate financial resources to 

satisfy their needs. For that reason, the fundamental calculation in any alimony 

consideration considers “the payor spouse’s ability to pay and the recipient 

spouse’s need and ability to produce income.” Hansen v. Hansen, 2014 UT App 

96, ¶6, 325 P.3d 864 (internal quotation marks omitted) (citing Utah Code § 30-3-

5(8)(a)). Consistent with that guiding principle, “regardless of the payor spouse’s 

ability to pay more, the [recipient] spouse’s demonstrated need must ... 

constitute the maximum permissible alimony award.” Roberts, 2014 UT App 211, 

¶14 (internal quotation marks omitted) (alteration and omission in original); see 

also Jensen v. Jensen, 2008 UT App 392, ¶13, 197 P.3d 117; Bingham v. Bingham, 872 

P.2d 1065, 1068 (Utah Ct. App. 1994).  

This court has stated that “parties cannot by contract divest a court of its 

statutorily granted subject matter jurisdiction to make alimony modifications.” 

Sill v. Sill, 2007 UT App 173, ¶17, 164 P.3d 415. To the contrary, “the court has 

continuing jurisdiction to raise or lower alimony irrespective of any agreement of 

the parties, if there [is a] chance of circumstances warranting such modification – 

a principle which consistently we have espoused.” Felt v. Felt, 493 P.2d 620, 622 

(Utah 1972).  

In other words, the parties’ agreeing to a settlement does not obviate the 

court’s obligation to review Ms. Fahey’s need. “[A]n agreement or stipulation 

between parties to a divorce suit as to alimony or payments for support of 
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children is not binding upon the court in entering a divorce decree, but serves 

only as a recommendation, and if the court adopts the suggestion of the parties it 

does not thereby lose the right to make such modification or change thereafter as 

may be requested by either party, based upon change of circumstances 

warranting such modification.” Callister v. Callister, 261 P.2d 944, 946 (Utah 1953). 

Ms. Fahey cannot circumvent that fundamental legal principle by arguing that 

the parties stipulated to an alimony amount without regard to her “need.” 

Thus, the issue is not whether the parties agreed to the correct amount of 

alimony that covers Ms. Fahey’s “needs.” Under any alimony analysis, the issue 

is whether the alimony recipient can satisfy some or all of her own needs with 

not only her liquidated assets but also any newly acquired income. On remand, 

that will be an issue properly before the district court.  

Ms. Fahey contends otherwise by citing Wall v. Wall, 2007 UT App 61, 157 

P.3d 341 (Resp. Br. at 13-15). But Wall reaffirms that the test is whether a change 

in circumstances justifies reopening alimony. In Wall, as here, the parties 

stipulated to alimony without the court’s determining the parties’ needs. Id. ¶15. 

The husband later petitioned to modify alimony based upon a change in 

circumstances. Id. ¶10. This court agreed that a change in circumstances had 

occurred, but determined that the change was anticipated in the divorce decree. 

Id. ¶18. The court held that modification was not appropriate. Id. The case says 
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nothing about whether the court can consider need where there is an 

unanticipated change in circumstances.  

Additionally, Ms. Fahey opines on possible outcomes should this court 

remand. (Resp. Br. at 33-34.) Besides having no basis in the record, those 

possibilities are not before the court. The issue here is whether Ms. Fahey’s new 

income from invested principal qualifies as “income” that could justify a 

modification of alimony, and, if so, whether the new income was anticipated at 

the time of divorce. If the change in income was not anticipated in the divorce 

decree, this court should remand and let the district court address needs.  

4. The “Value of Lot 1” is not relevant and Ms. Fahey has misrepresented 
the settlement discussions concerning the value of Lot 1 

While not relevant to the issues before the court, Mr. MacDonald feels that 

it is necessary to correct the assertions in the response brief concerning the 

“value of Lot 1.” (Resp. Br. at 17-24.) Ms. Fahey asserts that “[t]he first change 

alleged by Mr. MacDonald is that Lot 1 sold for what he believed to be double its 

value when entering into the Agreement.” (Resp. Br. at 17.) Her assertion is 

beside the point because it says nothing about the new income at issue on appeal.  

Her related assertions are incorrect, and worth correcting. Ms. Fahey 

asserts that Mr. MacDonald “unilateral[ly]” determined the value of the 

property, rather than Mr. MacDonald and Ms. Fahey together. (Resp. Br. at 18, 

22.) Referring primarily to Mr. MacDonald’s Statement of Facts, she asserts he 

misstated the facts; she contends that it was Mr. MacDonald alone, rather than 
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the parties together, who determined the numbers used in the settlement 

agreement. (Resp. Br. at 22.) She asserts that Mr. MacDonald “ignor[es] the[ trial 

court’s] findings and repeatedly and casually misstat[es] that the parties – not 

Mr. MacDonald – jointly agreed to or contemplated the value of Lot 1 at the time 

of the Decree.” (Resp. Br. at 22.)  

Apart from being irrelevant, it is incorrect, and contrary to the position Ms. 

Fahey’s counsel took at trial. Ms. Fahey was involved in reaching the settlement, 

which included dividing the properties. The settlement agreement itself states 

that “[t]he Parties mediated this matter . . . and reached agreement on the terms 

set forth herein. Each party has consulted with attorneys and/or advisors of their 

choosing and has been duly advised regarding the terms of this Agreement.” 

(R.19.) She does not disagree. (Resp. Br. at 6.) Nor could she: her current counsel 

filed an affidavit with the district court that agreed that Ms. Fahey had 

participated in mediation negotiations with and without Judge Billings. (R.86-

87.)  

At trial, the question of negotiations was an issue, contrary to Ms. Fahey’s 

assertion. (Resp. Br. at 23.) Mr. MacDonald testified that the parties had arrived 

at an agreed valuation for the properties during their pre-settlement 

negotiations. (R.862:15.) Mr. MacDonald pointed to two documents, Exhibits 15 

and 16, which were a balance sheet of the parties’ assets and liabilities. (R.863:12-

22, 866:24-867:7; Pet. Ex. 15, 16.) Mr. MacDonald testified that the subsequent sale 
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of the property “upset completely the calculations that we based—that, that we 

based our division of assets and liabilities on.” (R.879:7-9.) 

Ms. Fahey objected to the admission of these statements and documents, 

on the grounds that they violated rule 408 of the Utah Rules of Evidence and 

were parol evidence. (R.862:21; 864:14-18; 866:2-7; 868:6-9; 870:2-15; 879:16-880:2.) 

The trial court allowed the evidence to the extent that it was “being offered to 

show whether or not the change that’s the subject of the petition was 

contemplated by the parties.” (R.866:8-12). Said differently, the trial court 

allowed the evidence “for the baseline of what the understanding was and what 

was contemplated in arriving at the agreement that they did. (R.880:8-12; see also 

868:12-15; 870:16-871:1; 880:3-881:11.) The trial court excluded any evidence that 

went “to negotiations and were these negotiated values.” (R.1037:22-24; 1039:14-

15.)   

In contrast, Ms. Fahey testified that she was awarded “[t]hree pieces of dirt 

that generated nothing” in terms of income. (R.1077:6.) She testified that “[w]ho 

knows if they would ever sell and what they were really worth. But I knew 

someday they would be of value.” (R.1077:21-22.) In fact, she also testified that 

she “had plans to sell one or both of the lots when it was possible.” (R.1059:12.) 

She testified that she knew that, several years earlier, someone had made an offer 

“[i]n the 700, 800-thousand-dollar range.” (R.1061:9.) But she also indicated that 

she expected the property to sell for $1,425,000 “or more.” (R.1059:21.) She 
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expected such a high price because “it was always known, and we had always 

talked about it, that Lot 1 was the premier lot at The Preserve. . . So I felt it was 

always going to be the – you know, a really valuable lot, to the right buyer.” 

(R.1059:21-1060:15.)  

In short, Ms. Fahey misses the mark both legally and factually when she 

contends that “the Decree never set a stipulated value or sales price for Lot 1, or 

conditioned the other provisions in the Decree—including alimony—on the sale 

proceeds or income realized from the sale proceeds of the real property divided 

between the parties.” (Resp. Br. at 23.) The point is not relevant. As explained 

above, this case is not about the parties’ property division or the proceeds that 

Ms. Fahey acquired after selling that property. The case is about the narrow 

question of whether income she derived from her investments qualifies as 

“income” for purposes of asking whether she had a “change in income,” and, if 

so, whether that income was anticipated in the divorce decree. Ms. Fahey has 

provided no reasonable argument that distinguishes investment income from 

any other, or that demonstrates that her investment income was anticipated in 

the divorce decree.  

Conclusion and Relief Requested 

The district court erred when it ruled that Ms. Fahey’s stream of income—

rather than the principal invested to generate that stream of income—was 

anticipated in the divorce decree. This court should conclude as a matter of law 



that income generated from the investment of proceeds that result from the sale 

of property received in a divorce is "income." This court should further conclude 

that nothing in the divorce decree anticipates that Ms. Fahey will generate 

income and use it to support herself. This court should reverse and remand with 

instructions to recalculate alimony in light of Ms. Fahet s new income. 

DATED this 25th day of May, 2016. 

ZIMMERMAN JONES BOOHER 

Troy L. \)()her 
Julie J. Nelson 
Attorneys for Appellant Kirkpatrick 
MacDonald 
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164 P.3d 415
Court of Appeals of Utah.


Kallie J. SILL, Petitioner and Appellee,
v.


Joel Gordon SILL, Respondent and Appellant.


No. 20060296–CA.
|


May 24, 2007.


Synopsis
Background: Ex-husband filed a petition to modify the
divorce decree. The Third District Court, Silver Summit
Department, 004600060, Bruce C. Lubeck, J., granted ex-
wife's motion to dismiss ex-husband's petition to modify the
parties' divorce decree, and ex-husband appealed.


[Holding:] The Court of Appeals, Billings, J., held that
the non-modification provision that parties stipulated to
in the property settlement agreement, and that trial court
subsequently incorporated into divorce decree, did not divest
the trial court of its continuing statutory jurisdiction to make
alimony modifications.


Reversed and remanded.


Orme, J., concurred specially and filed opinion.


Attorneys and Law Firms


*416  Christina Inge Miller, David B. Thompson, and
Natalie C. Segall, Park City, for Appellant.


David S. Dolowitz, Dena C. Sarandos, and Thomas J. Burns,
Salt Lake City, for Appellee.


Before BENCH, P.J., BILLINGS and ORME, JJ.


OPINION


BILLINGS, Judge:


¶ 1 Respondent Joel Gordon Sill (Husband) appeals the trial
court's grant of Petitioner Kallie J. Sill's (Wife) motion to
dismiss Husband's petition to modify the parties' divorce


decree. On appeal, Husband contends the trial court erred
in concluding that the parties' stipulation, incorporated into
the divorce decree, to waive all modification rights divested
the court of its statutorily granted jurisdiction to modify
the alimony award. See Utah Code Ann. § 30–3–5(8)(g)(i)
(Supp.2006). We reverse and remand.


BACKGROUND


¶ 2 In March 2000, Husband and Wife agreed to end their
eighteen-year marriage, and Wife filed a divorce petition.
Both parties retained competent counsel, and Husband and
Wife entered into settlement negotiations.


¶ 3 Eventually, the parties reached a stipulation and property
settlement agreement (the Agreement). The Agreement
provides that the stipulation “resolves all issues between
[the parties].” Under the terms of the Agreement, the parties
agreed that in “divid[ing] the marital assets and income, ...
[Husband] w[ould] pay [Wife] the sum of $1,780,000[ ]
within ninety (90) days of execution of th[e] [A]greement.”
Additionally, the parties agreed as to the division of real and
personal properties and the division of Husband's retirement
account. The Agreement also provides that Husband will
provide Wife with $6000 per month in alimony for a period of
ten years and that Husband will pay an additional $8000 per
month in alimony (totaling $14,000 per month) for however
many months it takes Husband to pay the $1.78 million in
full. Finally, the Agreement includes a stipulation specifying
that “[t]he provisions of th[e] [A]greement shall be non-
modifiable as shall the Decree of Divorce which implements
it with the sole exception that if all of the assets have not been
disclosed and divided in th[e] [A]greement, those may be
brought back before the [c]ourt for appropriate disposition.”


¶ 4 The trial court approved the Agreement and incorporated
its provisions into the parties' March 2001 divorce decree
(the Decree), determining that “[the Agreement is] a fair and
equitable method of resolving all issues between [the parties]
and provides for the support of each of the parties and the
division of their assets and payment of debts.”


¶ 5 Following the issuance of the Decree, the parties adhered
to the Agreement. But on September 13, 2005, Husband filed
a petition to modify the Decree, in which he asked the court
to reduce the amount of alimony he agreed to pay because he
had suffered a substantial decrease in income. Wife moved
to dismiss Husband's petition to modify, claiming that in
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accordance with the Agreement incorporated in the Decree,
both parties had waived the right to modify any terms of the
Agreement, including the alimony award.


¶ 6 The trial court agreed with Wife that the parties' waiver of
all modification rights barred Husband's requestto modify the
alimony award and therefore dismissed Husband's petition to
modify the Decree.


¶ 7 Husband appeals.


*417  ISSUE AND STANDARD OF REVIEW


[1]  ¶ 8 On appeal, Husband asserts that the trial court
erroneously dismissed his petition to modify the Decree.
Husband contends that the trial court wrongly determined that
the parties' waiver of modification rights divests the court
of its jurisdiction to make alimony modifications under Utah
Code section 30–3–5(8)(g)(i). See Utah Code Ann. § 30–
3–5(8)(g)(i). “ ‘[A]lthough [this court] generally review[s]
the determination to modify a divorce decree for an abuse
of discretion, insofar as that determination is based on a
conclusion of law, we review it for correctness.’ ” Medley v.
Medley, 2004 UT App 179, ¶ 6, 93 P.3d 847 (first alteration
in original) (quoting Krambule v. Krambule, 1999 UT App
357, ¶ 10, 994 P.2d 210).


ANALYSIS


[2]  ¶ 9 Under section 30–3–5(8)(g)(i), “[t]he court has
continuing jurisdiction to make substantive changes and new
orders regarding alimony based on a substantial material
change in circumstances not foreseeable at the time of
the divorce.” Utah Code Ann. § 30–3–5(8)(g)(i) (emphasis


added). 1  The issue we must decide is whether the non-
modification provision that the parties stipulated to in the
Agreement, and that the trial court subsequently incorporated
into the Decree, usurped the trial court of this continuing
jurisdiction to make alimony modifications. We conclude that
pursuant to Utah law, the non-modification provision did not
divest the court of its continuing jurisdiction under section
30–3–5(8)(g)(i).


[3]  ¶ 10 First, we begin by examining the language of the
statute itself. See State v. Barrett, 2005 UT 88, ¶ 29, 127
P.3d 682 (“When interpreting statutes, this court first looks
to the plain language.”). In so doing, “ ‘[w]e presume that


the legislature used each word advisedly and give effect to
each term according to its ordinary and accepted meaning.’
” Id. (quoting C.T. ex rel. Taylor v. Johnson, 1999 UT 35,
¶ 9, 977 P.2d 479). Thus, although section 30–3–5 provides
no explicit guidance as to the issue before us now, we note
the significance of the legislature's inclusion of the adjective
“continuing” to refer to the court's jurisdiction and that the
generally accepted definition of continuing is “enduring”
or “constant.” Merriam Webster Collegiate Dictionary 251
(10th ed.2004).


¶ 11 Second, we acknowledge that this court has previously
explained that “[w]here the parties' stipulation is accepted
by the trial court and incorporated into its [divorce] order,
the subject matter of the stipulation is within the continuing
jurisdiction of the court.” Gates v. Gates, 787 P.2d 1344, 1346
(Utah Ct.App.1990).


¶ 12 Third, we highlight that the effect of parties' alimony
stipulations, subsequently incorporated into a decree, on
a court's jurisdiction to modify alimony is “no longer
considered an open question in this [s]tate.” Jones v. Jones,
104 Utah 275, 139 P.2d 222, 223–24 (1943).


“In a divorce action the trial court
should make such provision for
alimony as the present circumstances
of the parties warrant, and any
stipulation of the parties in
respect thereto serves only as a
recommendation to the court. If the
court adopts the suggestions of the
parties it does not thereby lose the
right to make such modification or
change thereafter as may be requested
by either party based on some change
or circumstances warranting such
modification.”


Id. at 224 (quoting Barraclough v. Barraclough, 100 Utah
196, 111 P.2d 792, 793 (1941) (per curiam)); see also Huck
v. Huck, 734 P.2d 417, 419 (Utah 1986). That is,


“the law was intended to give
the courts power to disregard the
stipulations or agreement of the
parties in the first instance and
enter judgment for such alimony or
child support as appears reasonable,
*418  and to thereafter modify
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such judgments when change of
circumstances justifies it, regardless
of attempts of the parties to control the
matter by contract.”


Diener v. Diener, 2004 UT App 314, ¶ 5, 98 P.3d 1178
(emphasis added) (quoting Naylor v. Naylor, 700 P.2d 707,
709–10 (Utah 1985)) (affirming trial court's denial of father's
petition to modify child support but emphasizing that the
parties' prior stipulation as to father's child support obligation
was, “standing alone,” an insufficient basis for denying the
petition to modify because “when presented with a petition to
modify a child support order, the trial court may not simply
rely upon a prior stipulation entered into by the parties and
accepted by the court”).


¶ 13 Finally, we rely on the Utah Supreme Court's decision
in Callister v. Callister, 1 Utah 2d 34, 261 P.2d 944 (1953),
in which the court considered whether the trial court had
the power and jurisdiction under Utah Code section 30–
3–5 to modify the parties' divorce decree with regard to
alimony payments even if the parties had entered into an
agreement, incorporated into the divorce decree, intending
for the alimony amount provision to be nonmodifiable. In
deciding “that the trial court had power and jurisdiction to
modify the decree ... with respect to the [alimony] payments,”
id. at 949, the court held that


by approval of the agreement in the
decree the court did not divest itself of
jurisdiction under the statute to make
such subsequent changes and orders
with respect to alimony payments as
might be reasonable and proper, based
upon a change of circumstances. [And
the court] hold[s] this to be true even
though the provisions of the agreement
should be interpreted to mean that the
parties intended to stipulate for a fixed
and unalterable amount of monthly
alimony.


Id. at 948. 2


¶ 14 We recognize that at the time of the Callister decision
section 30–3–5 read:


“When a decree of divorce is made the
court may make such orders in relation
to the children, property and parties,


and the maintenance of the parties and
children, as may be equitable.... Such
subsequent changes or new orders may
be made by the court with respect
to the disposal of children or the
distribution of property as shall be
reasonable and proper.”


Id. at 946 (omission in original) (quoting Utah Code Ann.
§ 30–3–5 (1953) (amended 1969)). But we do not find that
the statute's present day language undermines the holding in
Callister; rather, we believe the fact that the court decided
Callister prior to the legislature's inclusion of the continuing
jurisdiction language strongly supports our decision that the
parties' non-modification provision did not divest the court of
its jurisdiction to make alimony modifications. Further, courts
interpret the Callister decision as “hold[ing] in effect that the
court has continuing jurisdiction to raise or lower alimony
irrespective of any agreement of the parties.” Felt v. Felt, 27
Utah 2d 103, 493 P.2d 620, 622 (1972) (noting that this is “a
principle which [the court has] consistently ... espoused”).


¶ 15 We acknowledge, however, Wife's reliance on Kinsman
v. Kinsman, 748 P.2d 210 (Utah Ct.App.1988), for her
assertion that “Utah courts have long recognized a party's
ability to waive the right to modify the terms of an
alimony award contained in a stipulated divorce decree.”
In Kinsman, the wife sought to modify a divorce decree
that incorporated the parties' property settlement agreement,
in which they agreed as part of the property distribution
to forever waive their rights to alimony payments. See
id. at 211. The trial court granted the wife's petition for
modification and awarded the wife alimony based upon a
substantial change in circumstances. See id. The husband
appealed, arguing that the parties' waiver provision barred
the wife from obtaining an alimony award. See id. On
appeal, this court affirmed the trial court's modification,
although it declined to do so based on a *419  change of
circumstances, explaining that “to base the award of alimony
on changed circumstances ignores the finality of the terms of
the stipulation which should only be overturned ‘with great
reluctance and for compelling reasons.’ ” Id. at 212 (citation
omitted). Alternatively, the court “based [its affirmance] on a
contract theory” and decided that because the husband “failed
to perform [a material] condition precedent” upon which the
wife's promise to waive alimony was premised, the alimony
waiver stipulation was “no longer enforceable.” Id. at 212–13.


¶ 16 Here, Wife reads the court's language in Kinsman
“declin[ing] to hold that a change of circumstances can
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overcome a knowing and specific waiver in a stipulation,” id.
at 212, to mean that the court is divested of its continuing
jurisdiction to modify alimony where there has been a specific
and knowing waiver by the parties to alter the alimony
amount. We think Wife reads Kinsman too broadly. The
language in Kinsman does not denote that a court is divested
of its statutorily granted jurisdiction where parties have
waived their right to modify. Rather, Kinsman merely reflects
the rule that courts are more reluctant to overturn specific
and knowing waivers of property distribution rights and thus
require a movant to show more than changed circumstances
—i.e., the movant must demonstrate compelling reasons—
for the court to modify and override the parties' waiver. See,
e.g., Land v. Land, 605 P.2d 1248, 1251 (Utah 1980) (“[T]he
law limits the continuing jurisdiction of the court where a
property settlement agreement has been incorporated into the
decree, and the outright abrogation of the provisions of such
agreement is only to be resorted to with great reluctance and
for compelling reasons.”).


¶ 17 In sum, considering section 30–3–5(8)(g)'s continuing
jurisdiction language and Utah case law holding that parties
cannot by contract divest a court of its statutorily granted
subject matter jurisdiction to make alimony modifications,
even if the parties intend the alimony provisions to be
nonmodifiable, we conclude that the trial court erred in
granting Wife's motion to dismiss Husband's petition to
modify. We therefore reverse and remand for the trial court
to consider Husband's petition to modify on the merits.


[4]  ¶ 18 Importantly, however, we agree with the court
in Kinsman that a trial court should be reluctant to
overturn parties' specific and knowing waivers in agreements
governing both property rights and alimony. See Kinsman v.
Kinsman, 748 P.2d 210, 212 (Utah Ct.App.1988). Therefore
a movant, such as Husband, must show compelling reasons,
see id., to modify a divorce decree that includes a provision
that the decree is nonmodifiable.


¶ 19 We further note that the parties included the alimony
stipulation as part of an agreement dividing the parties'
property. If on remand the trial court decides to reexamine
the alimony issue, determining that compelling reasons
exist to support a finding that a substantial change of
circumstances has occurred, the court, if requested, should
reexamine how any change in alimony would affect the
Agreement's property division provisions incorporated into
the Decree. The non-modification provision was certainly a
part of the bargaining process when the parties agreed to


both the alimony and the property division provisions in the
Agreement that were incorporated into the Decree. Thus, if
the trial court determines on remand that it should modify
the alimony awarded in the Decree, then it is reasonable
for the court to examine the effect of that modification
on the original property division. See Noble v. Noble, 761
P.2d 1369, 1373 (Utah 1988) (“[T]he issues of alimony and
property distribution are not entirely separable. ‘Neither the
trial court nor this [c]ourt considers the property division in
a vacuum. The amount of alimony awarded and the relative
earning capabilities of the parties are also relevant, because
the relative abilities of the spouses to support themselves
after the divorce are pertinent to an equitable determination
of the division of the fixed assets of the marriage.’ ” (quoting
Newmeyer v. Newmeyer, 745 P.2d 1276, 1279 n. 1 (Utah
1987))); see also Willey v. Willey, 866 P.2d 547, 551–52 (Utah
Ct.App.1993) (“[T]he trial court should consider [parties']
debt when it reexamines the alimony award on remand,
because this debt has a direct bearing on *420  [relevant
factors in alimony determination].”); D'Aston v. D'Aston, 808
P.2d 111, 115 (Utah Ct.App.1990) (“Because we reverse and
remand the property division, we also reverse and remand
on the issue of alimony.”); Davis v. Davis, 2001 UT App
327, 2001 WL 1340747 (mem.) (holding that “[a]n equitable
division of marital property is not purely an independent
determination, but must be made in light of the alimony, if
any, that is awarded” and deciding that “[b]ecause we vacate
and remand the alimony award, we also vacate and remand
the marital property division for further consideration”). See
generally Burt v. Burt, 799 P.2d 1166, 1172 n. 10 (Utah
Ct.App.1990) (“[A]lteration of pivotal portions of the ...
decree may necessitate reassessment and adjustment of other
portions of the decree and ... the trial court has the authority to
reconsider its entire decree ... and to make such adjustments
as may be necessary to achieve an equitable overall result.”).


CONCLUSION


¶ 20 Because we conclude that the parties' non-modification
provision incorporated into the Decree did not divest the trial
court of its statutorily granted continuing jurisdiction to make
alimony modifications, we determine that the trial court erred
in granting Wife's motion to dismiss Husband's petition to
modify. Accordingly, we reverse and remand for proceedings
consistent with this opinion.


¶ 21 I CONCUR: RUSSELL W. BENCH, Presiding Judge.
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ORME, Judge (concurring specially):
¶ 22 I agree we should remand for the trial court to exercise
its subject matter jurisdiction, and I concur in most of what


is said in the lead opinion. 1  I wish, however, to highlight a
couple of points that I believe merit emphasis.


¶ 23 This case presents a conflict between two very important
precepts in our jurisprudence: First, parties to litigation are
free—indeed, encouraged—to stipulate to the resolution of
their disputes and, when they do so, the courts of this
state will enforce those agreements as written and will not
paternalistically substitute their judgment for that of the
parties. Second, courts are jealous of their subject matter
jurisdiction and strongly disinclined to let private litigants
deprive the courts of that jurisdiction via contract. Against the
backdrop of this dichotomy, there is nothing, in my opinion,
to stop grown adults, represented by competent counsel, from
introducing greater predictability and stability into their post-
marriage lives by stipulating away their statutory right to have
alimony revisited in the future even if their circumstances
materially change. See, e.g., Medley v. Medley, 2004 UT App
179, ¶ 10, 93 P.3d 847 (holding that right to future alimony
based upon material change in circumstances pursuant to
Utah Code section 30–3–5(8)(g) can be waived “by explicit


reference to the statute or ... a clear reference to the concept of
future alimony”); Kinsman v. Kinsman, 748 P.2d 210, 212–
13 & n. 2 (Utah Ct.App.1988). That said, I agree that parties
cannot stipulate away a court's subject matter jurisdiction.


¶ 24 I agree with my colleagues, then, that the trial court
erred in dismissing Husband's modification petition for lack
of jurisdiction. I also agree we should remand and direct
the court to exercise its jurisdiction. From there, I may part
company with the lead opinion. (I say “may” because it is
unclear how much wiggle room the majority really believes
a trial court should have in finding that “compelling reasons”
exist to relieve a party of his or her bargain.) In my view, in
exercising its subject matter jurisdiction in such a case, the
trial court should routinely enforce the stipulated agreement
to the same extent it would any other stipulated agreement,
provided only that the intention to waive one's statutory
modification rights is “ ‘clear and unmistakable.’ ” Medley,
2004 UT App 179 at ¶ 10, 93 P.3d 847 (quoting *421
Metropolitan Edison Co. v. NLRB, 460 U.S. 693, 708, 103
S.Ct. 1467, 75 L.Ed.2d 387 (1983)).


All Citations
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Footnotes
1 Generally, “[a] party seeking modification of a divorce decree must demonstrate that a substantial change in


circumstances has occurred since entry of the decree [that was] not contemplated in the decree itself.” Bayles v. Bayles,
1999 UT App 128, ¶ 12, 981 P.2d 403 (quotations and citations omitted); see also Utah Code Ann. § 30–3–5(8)(g)(i)–
(ii) (Supp.2006). Here, the trial court dismissed Husband's petition to modify for lack of jurisdiction and therefore did not
reach the issue of changed circumstances.


2 Unlike here, the agreement in Callister v. Callister, 1 Utah 2d 34, 261 P.2d 944 (1953), did not expressly involve a non-
modification provision. But the court read the parties' agreement in that case to mean that the “parties intended to stipulate
for a fixed and unalterable amount of monthly alimony.” Id. at 948.


1 I do think the lead opinion spends way too much time treating Callister v. Callister, 1 Utah 2d 34, 261 P.2d 944 (1953).
While an historically important opinion, Callister is essentially irrelevant to the present dispute given that, as the lead
opinion recognizes in its footnote 2, that case did not involve an actual stipulation with a non-modification clause. See
id. at 945, 948.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Ex-husband appealed from decision of the
Third District Court, Salt Lake Department, Sandra N. Peuler,
J., modifying decree of divorce and denying his motion for
new trial.


Holdings: The Court of Appeals, Billings, J., held that:


[1] downward modification of ex-wife's alimony award was
not warranted, and


[2] trial court was within its discretion in refusing to make the
child support modification order retroactive.


Affirmed and remanded.
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*342  Gregory B. Wall, Wall & Wall, Salt Lake City, for
Appellant.


Robert H. Wilde, Robert H. Wilde PC, Midvale, for Appellee.


Before BENCH, P.J., BILLINGS and DAVIS, JJ.


OPINION


BILLINGS, Judge:


¶ 1 Cory R. Wall appeals from the trial court's order
modifying decree of divorce and order denying motion for
new trial. Specifically, Mr. Wall argues that the trial court
erred when it denied his petition to reduce or terminate his
alimony obligation to his ex-wife, Laurie P. Wall; denied his
request to make the child support modification retroactive;


denied his request for a new trial; and awarded Mrs. Wall
attorney fees. We affirm and remand for a determination of
attorney fees accrued on appeal.


BACKGROUND


¶ 2 Mr. and Mrs. Wall were married on June 10, 1981,
and were divorced by decree of divorce (the Decree) on
November 2, 2000. At the time of the divorce, Mrs. Wall
was not working because she was caring for the parties'
three children and attending college. Mr. Wall was self-
employed as an attorney. *343  Due to the nature of his
law practice, his income fluctuated; however, at the time of
the divorce, Mr. Wall's most current tax returns reflected a
gross monthly income of $4734. According to the parties'
settlement agreement (the Settlement Agreement) and the
original Decree, Mr. Wall was required to pay Mrs. Wall
$1200 per month in child support and $800 per month in
alimony.


¶ 3 Following the parties' divorce, Mrs. Wall graduated
from college and found full-time employment. On March 3,
2004, Mr. Wall filed a verified petition to modify the decree
of divorce (the Petition). The Petition sought to terminate
or reduce Mr. Wall's alimony obligation and to reduce his
child support obligation based on Mrs. Wall's change in
circumstances, specifically her graduation from college and
subsequent employment.


¶ 4 On November 1, 2005, the trial court conducted a
one-day trial regarding the Petition. At that time, the court
determined that Mr. Wall's gross monthly income was
approximately $4706 and Mrs. Wall's gross monthly income
was approximately $2666. At the conclusion of the trial,
the court found that there had been a substantial change in
circumstances sufficient to reduce Mr. Wall's child support
obligations to $977 per month, effective December 1, 2005.
The court declined to make the modified child support
order retroactive because it would harm the children as Mrs.
Wall was unable to pay Mr. Wall the retroactive amount of
approximately $4000.


¶ 5 Regarding Mr. Wall's alimony obligation, the trial court
found that the parties did not agree at the time of divorce that
the $800 monthly alimony was sufficient to meet Mrs. Wall's
needs and that the documents on file with the court at the time
of the divorce showed that the $800 per month actually did not
meet her needs. The trial court further found that Mrs. Wall's
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completion of college and getting a job were contemplated by
the parties at the time of divorce, and therefore she did not
experience a substantial change in circumstances. The trial
court declined to modify Mr. Wall's alimony obligations, and
determined that the alimony should remain consistent with the
provisions of the original Decree. The court awarded attorney
fees to Mrs. Wall.


¶ 6 On January 20, 2006, Mr. Wall filed a motion for new trial,
requesting that a new trial be held on the issues of alimony
reduction or termination, retroactive application of the child
support modification order, and the award of attorney fees to
Mrs. Wall. The trial court denied Mr. Wall's motion on March
28, 2006. Mr. Wall now appeals.


ISSUES AND STANDARDS OF REVIEW


[1]  ¶ 7 On appeal, Mr. Wall argues that the trial court erred
in refusing to modify the original Decree. “The determination
to modify a divorce decree is generally reviewed under an
abuse of discretion standard. However, questions about the
legal adequacy of findings of fact and the legal accuracy of
the trial court's statements present issues of law, which we
review for correctness.” Van Dyke v. Van Dyke, 2004 UT App
37, ¶ 9, 86 P.3d 767 (quotations and citations omitted).


[2]  ¶ 8 Mr. Wall also asserts that the trial court erred when
it denied his motion for a new trial. “In deciding whether to
grant a new trial, the trial court has some discretion, and we
reverse only for abuse of that discretion.” Okelberry v. W.
Daniels Land Ass'n, 2005 UT App 327, ¶ 20 n. 14, 120 P.3d
34 (quotations and citation omitted).


[3]  ¶ 9 Finally, Mr. Wall contends that the trial court erred in
awarding attorney fees to Mrs. Wall at the conclusion of trial.
“An award of attorney fees in divorce actions rests within the
sound discretion of the trial court, which we will not disturb
absent an abuse of discretion.” Wells v. Wells, 871 P.2d 1036,
1038 (Utah Ct.App.1994).


ANALYSIS


I. Alimony


[4]  ¶ 10 Mr. Wall contends that the trial court erred in
failing to reduce or terminate his alimony obligation to Mrs.


Wall. More specifically, he asserts that Mrs. Wall experienced
a substantial change in circumstances when she completed
college and became qualified for full-time employment.


*344  [5]  ¶ 11 “On a petition for a modification of a divorce
decree, the threshold requirement for relief is a showing of
a substantial change of circumstances occurring since the
entry of the decree and not contemplated in the decree itself.”
Moore v. Moore, 872 P.2d 1054, 1055 (Utah Ct.App.1994)
(quotations and citations omitted) (emphasis omitted). If
a change in circumstances is “reasonably contemplated at
the time of divorce [, then it] is not legally cognizable
as a substantial change in circumstances in modification
proceedings.” Dana v. Dana, 789 P.2d 726, 729 (Utah
Ct.App.1990).


[6]  [7]  ¶ 12 “In order for a material change in
circumstances to be contemplated in a divorce decree there
must be evidence, preferably in the form of a provision
within the decree itself, that the trial court anticipated the
specific change.” Durfee v. Durfee, 796 P.2d 713, 716 (Utah
Ct.App.1990). Thus, “if both the divorce decree and the
record are bereft of any reference to the changed circumstance
at issue in the petition to modify, then the subsequent changed
circumstance was not contemplated in the original divorce
decree.” Bolliger v. Bolliger, 2000 UT App 47, ¶ 13, 997 P.2d
903.


[8]  ¶ 13 In its findings of fact, the trial court determined
that at the time of the parties' divorce, Mrs. Wall was
a full-time student with limited recent work experience
and that either her completing a college degree or her
getting a job, or both, was contemplated at the time of
the divorce. Mr. Wall is correct that neither the parties'
original Settlement Agreement, nor the original Decree,
reference Mrs. Wall's graduation from college or subsequent
employment. However, the trial court's findings of fact at
the time of the divorce state that Mrs. Wall “is a full-time
student with limited recent work experience.” Moreover,
Mrs. Wall's divorce complaint states that she was attending
college at the time of the divorce “in an attempt to obtain
skills which [would] allow her sufficient income to support
herself.” These references, made at the time of divorce,
provide sufficient record evidence to support the trial court's
conclusion that Mrs. Wall's graduation from college and
subsequent employment were contemplated at the time of
divorce.
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¶ 14 Mr. Wall also argues that when the trial court refused to
modify the alimony amount, it erred in determining that the
$800 per month alimony payments did not meet Mrs. Wall's
needs at the time of the divorce, and in considering Mrs.
Wall's current needs—needs that did not exist at the time of
the divorce. Although these arguments are not determinative
as we have previously affirmed the trial court's finding that
there has been no change in circumstances not contemplated
at the time of the divorce, we nonetheless respond to Mr.
Wall's concerns.


¶ 15 First, regarding Mr. Wall's argument that $800 per
month was sufficient to meet Mrs. Wall's needs at the time
of the divorce, we note that at the time of the divorce, the
parties entered into the Settlement Agreement and stipulated
that Mrs. Wall would receive $800 per month in alimony
payments. Mr. Wall claims that by stipulating to this amount,
Mrs. Wall agreed that $800 per month would sufficiently
meet her needs. However, Mrs. Wall argues that the $800 per
month was merely a settlement as to the amount she was to
receive each month, not a stipulation that $800 per month was
sufficient to meet her needs.


[9]  ¶ 16 We conclude that simply because the parties
stipulated to $800 per month alimony does not mean that
they implicitly agreed $800 would sufficiently meet Mrs.
Wall's needs. Instead, the stipulation indicates that they
implicitly agreed that Mr. Wall has a legal obligation to
pay alimony. Parties settle on alimony amounts for various
reasons, including to balance a budget or to avoid extensive
litigation.


¶ 17 Second, Mr. Wall argues that in refusing to modify
the alimony amount the trial court improperly considered
Mrs. Wall's current needs—needs that did not exist at the
time of the divorce. Under Utah law, “[t]he court may not
modify alimony or issue a new order for alimony to address
needs of the recipient that did not exist at the time the decree
was entered, unless the court finds extenuating circumstances
that justify that action.” Utah Code Ann. § 30–3–5(8)(g)(ii)
(Supp.2006).


*345  ¶ 18 We have previously discussed the crux of Mr.
Wall's argument on this issue—that $800 per month alimony
was sufficient to meet Mrs. Wall's needs at the time of
the divorce and that because her monthly income is triple
the amount of alimony she receives, the court must have
included additional needs that were not present at the time
of the divorce. In making his argument, Mr. Wall fails to


acknowledge the substantial debt Mrs. Wall accumulated to
attend college. As we noted above, the record indicates that
this was a circumstance contemplated by the trial court at the
time of the divorce. In sum, we conclude that the trial court
did not abuse its discretion in refusing to modify Mrs. Wall's
alimony award.


II. Child Support


¶ 19 Next, Mr. Wall argues that the trial court erred
when it refused to apply the modification of child support
retroactively. Utah Code section 78–45–9.3(4) states:


A child or spousal support payment
under a child support order may
be modified with respect to any
period during which a modification is
pending, but only from the date of
service of the pleading on the obligee,
if the obligor is the petitioner, or on the
obligor, if the obligee is the petitioner.
If the tribunal orders that the support
should be modified, the effective
date of the modification shall be the
month following service on the parent
whose support is affected. Once the
tribunal determines that a modification
is appropriate, the tribunal shall order
a judgment to be entered for any
difference in the original order and the
modified amount for the period from
the service of the pleading until the
final order of modification is entered.


Utah Code Ann. § 78–45–9.3(4) (Supp.2006) (emphasis


added). 1  Mr. Wall asserts that the Utah Legislature created a
mandatory requirement for retroactive application of a child
support modification when it amended this section in 2003
to include the second sentence: “If the tribunal orders that
the support should be modified, the effective date of the
modification shall be the month following service on the
parent whose support is affected.” Id. (emphasis added).


[10]  ¶ 20 However, we read the statute as a whole, which
makes it clear that as a general rule, child support orders are
“not subject to retroactive modification.” Id. § 78–45–9.3(3)
(c). The statute goes on to provide an exception to the general
rule and gives the court discretion to make child support
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modification orders retroactive. See id. § 78–45–9.3(3)(c),
(4). The language in subsection (4) specifically states that
the court “may” modify child support “with respect to any
period during which a modification is pending.” Id. § 78–
45–9.3(4). The legislature's use of “may” clearly gives the
court discretion to make child support modification orders
retroactive.


¶ 21 Moreover, in Wilde v. Wilde, 2001 UT App 318, 35 P.3d
341, this court interpreted section 78–45–9.3(4) to give courts
discretion to retroactively apply a modified child support
award. See id. at ¶ 21. In addressing the Utah Legislature's
2000 amendment to this section, this court noted that the 2000
amendment retained the first sentence:


“A child or spousal support payment
under a child support order may
be modified with respect to any
period during which a modification is
pending, but only from the date of
service of the pleading on the obligee,
if the obligor is the petitioner, or
on the obligor, if the obligee is the
petitioner.”


Id. (emphasis added) (quoting Utah Code Ann. § 78–45–
9.3(4)). This sentence had previously been interpreted “to
give courts the discretion to determine both if and when a
modified child support award should be made retroactive.”
Id. at ¶ 19; see also Ball v. Peterson, 912 P.2d 1006, 1012
(Utah Ct.App.1996); Crockett v. Crockett, 836 P.2d 818, 820
(Utah Ct.App.1992). Accordingly, this court concluded that
by retaining the first sentence after the 2000 amendment, the
statute “still provide[d] that support may be *346  modified
retroactively with respect to any post-service period, not that
it must be.” Wilde, 2001 UT App 318 at ¶ 21, 35 P.3d 341
(emphasis omitted).


[11]  ¶ 22 Similarly, we note that the Utah Legislature's
2003 amendment retained this same first sentence, giving the
trial court discretion to make a child support modification
order retroactive. Thus, the 2003 amendment merely made the
date of retroactivity mandatory if the court decides to make
a retroactive modification. In sum, because the trial court's
retroactive application of the child support modification order
is discretionary, we conclude that in this case the trial court
was within its discretion in refusing to make the modification
order retroactive.


III. New Trial


¶ 23 Mr. Wall argues that the trial court erred when it denied
his motion for a new trial. Specifically, he argues that he
is entitled to a new trial because the trial court's findings
concerning Mrs. Wall's claimed living expenses at the time
of the divorce were not supported by sufficient evidence.
Essentially, Mr. Wall is again arguing that the trial court
should have used the amount of alimony that Mrs. Wall
agreed to in the Settlement Agreement as the basis for Mrs.
Wall's needs at the time of the divorce, instead of her financial
declaration filed at the time of the divorce. However, as
concluded above, the trial court was within its discretion to
conclude that the $800 alimony award did not meet Mrs.
Wall's needs at the time of divorce. Mr. Wall's motion for a
new trial basically reargues his position on the trial court's
findings concerning Mrs. Wall's financial needs at the time of
the divorce; therefore, because we have already decided these
issues, we conclude that the trial court did not err in denying
his motion for a new trial.


IV. Attorney Fees


[12]  [13]  ¶ 24 Mr. Wall also asserts that the trial court
erred in awarding attorney fees to Mrs. Wall. “The decision
to award attorney fees and the amount thereof rests primarily
in the sound discretion of the trial court.” Kelley v. Kelley,
2000 UT App 236, ¶ 30, 9 P.3d 171 (quotations and citation
omitted). Still, in awarding attorney fees, the trial court
must consider “the receiving spouse's financial need, the
payor spouse's ability to pay, and the reasonableness of the
requested fees.” Id. (quotations and citation omitted).


[14]  ¶ 25 Mr. Wall fails to cite to the trial court's minute
entry regarding attorney fees, in which the trial court found
that Mrs. Wall's employment was only six weeks old at
the time of the attorney fees award; Mrs. Wall did not
have sufficient funds to handle her ongoing expenses; Mrs.
Wall was the prevailing party on the most contested issue—
alimony; and Mr. Wall had more discretionary income. The
trial court noted Mr. Wall's limited discretionary income and
thus only awarded Mrs. Wall a portion of her attorney fees.
Because the trial court considered all of the necessary factors
for determining an attorney fees award, we conclude that the
trial court was within its discretion in awarding attorney fees
to Mrs. Wall.
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[15]  ¶ 26 Finally, we note that “[i]n divorce proceedings,
when the trial court has awarded attorney fees below to the
party who then prevails on the main issues on appeal, we
generally award fees on appeal.” Childs v. Childs, 967 P.2d
942, 947 (Utah Ct.App.1998); see also Nelson v. Nelson, 2004
UT App 254, ¶ 9, 97 P.3d 722. Therefore, we remand to the
trial court for an award of costs and attorney fees reasonably
incurred by Mrs. Wall on appeal.


CONCLUSION


¶ 27 Based on the foregoing reasons, we affirm the trial court's
order modifying decree of divorce, in which the court denied


the Petition to reduce or terminate alimony and declined to
make the modified child support retroactive. We also affirm
the trial court's denial of Mr. Wall's motion for a new trial
and its award of attorney fees to Mrs. Wall. Finally, we award
Mrs. Wall attorney fees on appeal and remand to the trial court
for a determination of the amount of those fees.


¶ 28 WE CONCUR: RUSSELL W. BENCH, Presiding
Judge, and JAMES Z. DAVIS, Judge.


All Citations


157 P.3d 341, 2007 UT App 61


Footnotes
1 This section was amended in 2003 and became effective on May 5, 2003. See Utah Code Ann. § 78–45–9.3 Amendment


Notes. Mr. Wall's Petition was filed on March 3, 2004. Because the Petition was filed after the 2003 amendment became
effective, the provisions of the statute's current version apply.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment


 Proposed Legislation


West's Utah Code Annotated
Title 30. Husband and Wife


Chapter 3. Divorce (Refs & Annos)


U.C.A. 1953 § 30-3-5


§ 30-3-5. Disposition of property--Maintenance and health care of parties and
children--Division of debts--Court to have continuing jurisdiction--Custody and


parent-time--Determination of alimony--Nonmeritorious petition for modification


Currentness


(1) When a decree of divorce is rendered, the court may include in it equitable orders relating to the children, property, debts
or obligations, and parties. The court shall include the following in every decree of divorce:


(a) an order assigning responsibility for the payment of reasonable and necessary medical and dental expenses of the
dependent children including responsibility for health insurance out-of-pocket expenses such as co-payments, co-insurance,
and deductibles;


(b)(i) if coverage is or becomes available at a reasonable cost, an order requiring the purchase and maintenance of appropriate
health, hospital, and dental care insurance for the dependent children; and


(ii) a designation of which health, hospital, or dental insurance plan is primary and which health, hospital, or dental
insurance plan is secondary in accordance with the provisions of Section 30-3-5.4 which will take effect if at any time a
dependent child is covered by both parents' health, hospital, or dental insurance plans;


(c) pursuant to Section 15-4-6.5:


(i) an order specifying which party is responsible for the payment of joint debts, obligations, or liabilities of the parties
contracted or incurred during marriage;


(ii) an order requiring the parties to notify respective creditors or obligees, regarding the court's division of debts,
obligations, or liabilities and regarding the parties' separate, current addresses; and


(iii) provisions for the enforcement of these orders;


(d) provisions for income withholding in accordance with Title 62A, Chapter 11, Recovery Services; and
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(e) if either party owns a life insurance policy or an annuity contract, an acknowledgment by the court that the owner:


(i) has reviewed and updated, where appropriate, the list of beneficiaries;


(ii) has affirmed that those listed as beneficiaries are in fact the intended beneficiaries after the divorce becomes final; and


(iii) understands that if no changes are made to the policy or contract, the beneficiaries currently listed will receive any
funds paid by the insurance company under the terms of the policy or contract.


(2) The court may include, in an order determining child support, an order assigning financial responsibility for all or a portion
of child care expenses incurred on behalf of the dependent children, necessitated by the employment or training of the custodial
parent. If the court determines that the circumstances are appropriate and that the dependent children would be adequately cared
for, it may include an order allowing the noncustodial parent to provide child care for the dependent children, necessitated by
the employment or training of the custodial parent.


(3) The court has continuing jurisdiction to make subsequent changes or new orders for the custody of the children and their
support, maintenance, health, and dental care, and for distribution of the property and obligations for debts as is reasonable
and necessary.


(4) Child support, custody, visitation, and other matters related to children born to the mother and father after entry of the decree
of divorce may be added to the decree by modification.


(5)(a) In determining parent-time rights of parents and visitation rights of grandparents and other members of the immediate
family, the court shall consider the best interest of the child.


(b) Upon a specific finding by the court of the need for peace officer enforcement, the court may include in an order
establishing a parent-time or visitation schedule a provision, among other things, authorizing any peace officer to enforce a
court-ordered parent-time or visitation schedule entered under this chapter.


(6) If a petition for modification of child custody or parent-time provisions of a court order is made and denied, the court shall
order the petitioner to pay the reasonable attorneys' fees expended by the prevailing party in that action, if the court determines
that the petition was without merit and not asserted or defended against in good faith.


(7) If a petition alleges noncompliance with a parent-time order by a parent, or a visitation order by a grandparent or other
member of the immediate family where a visitation or parent-time right has been previously granted by the court, the court may
award to the prevailing party costs, including actual attorney fees and court costs incurred by the prevailing party because of
the other party's failure to provide or exercise court-ordered visitation or parent-time.


(8)(a) The court shall consider at least the following factors in determining alimony:
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(i) the financial condition and needs of the recipient spouse;


(ii) the recipient's earning capacity or ability to produce income;


(iii) the ability of the payor spouse to provide support;


(iv) the length of the marriage;


(v) whether the recipient spouse has custody of minor children requiring support;


(vi) whether the recipient spouse worked in a business owned or operated by the payor spouse; and


(vii) whether the recipient spouse directly contributed to any increase in the payor spouse's skill by paying for education
received by the payor spouse or enabling the payor spouse to attend school during the marriage.


(b) The court may consider the fault of the parties in determining whether to award alimony and the terms thereof.


(c) “Fault” means any of the following wrongful conduct during the marriage that substantially contributed to the breakup
of the marriage relationship:


(i) engaging in sexual relations with a person other than the party's spouse;


(ii) knowingly and intentionally causing or attempting to cause physical harm to the other party or minor children;


(iii) knowingly and intentionally causing the other party or minor children to reasonably fear life-threatening harm; or


(iv) substantially undermining the financial stability of the other party or the minor children.


(d) The court may, when fault is at issue, close the proceedings and seal the court records.


(e) As a general rule, the court should look to the standard of living, existing at the time of separation, in determining alimony
in accordance with Subsection (8)(a). However, the court shall consider all relevant facts and equitable principles and may,
in its discretion, base alimony on the standard of living that existed at the time of trial. In marriages of short duration, when
no children have been conceived or born during the marriage, the court may consider the standard of living that existed at
the time of the marriage.


(f) The court may, under appropriate circumstances, attempt to equalize the parties' respective standards of living.
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(g) When a marriage of long duration dissolves on the threshold of a major change in the income of one of the spouses
due to the collective efforts of both, that change shall be considered in dividing the marital property and in determining the
amount of alimony. If one spouse's earning capacity has been greatly enhanced through the efforts of both spouses during
the marriage, the court may make a compensating adjustment in dividing the marital property and awarding alimony.


(h) In determining alimony when a marriage of short duration dissolves, and no children have been conceived or born during
the marriage, the court may consider restoring each party to the condition which existed at the time of the marriage.


(i)(i) The court has continuing jurisdiction to make substantive changes and new orders regarding alimony based on a
substantial material change in circumstances not foreseeable at the time of the divorce.


(ii) The court may not modify alimony or issue a new order for alimony to address needs of the recipient that did not exist
at the time the decree was entered, unless the court finds extenuating circumstances that justify that action.


(iii) In determining alimony, the income of any subsequent spouse of the payor may not be considered, except as provided
in this Subsection (8).


(A) The court may consider the subsequent spouse's financial ability to share living expenses.


(B) The court may consider the income of a subsequent spouse if the court finds that the payor's improper conduct
justifies that consideration.


(j) Alimony may not be ordered for a duration longer than the number of years that the marriage existed unless, at any time
prior to termination of alimony, the court finds extenuating circumstances that justify the payment of alimony for a longer
period of time.


(9) Unless a decree of divorce specifically provides otherwise, any order of the court that a party pay alimony to a former spouse
automatically terminates upon the remarriage or death of that former spouse. However, if the remarriage is annulled and found
to be void ab initio, payment of alimony shall resume if the party paying alimony is made a party to the action of annulment
and the payor party's rights are determined.


(10) Any order of the court that a party pay alimony to a former spouse terminates upon establishment by the party paying
alimony that the former spouse is cohabitating with another person.


Credits
Laws 1909, c. 109, § 4; Laws 1969, c. 72, § 3; Laws 1975, c. 81, § 1; Laws 1979, c. 110, § 1; Laws 1984, c. 13, § 1; Laws
1985, c. 72, § 1; Laws 1985, c. 100, § 1; Laws 1991, c. 257, § 4; Laws 1993, c. 152, § 1; Laws 1993, c. 261, § 1; Laws 1994,
c. 284, § 1; Laws 1995, c. 330, § 1, eff. May 1, 1995; Laws 1997, c. 232, § 4, eff. July 1, 1997; Laws 1999, c. 168, § 1, eff.
May 3, 1999; Laws 1999, c. 277, § 1, eff. May 3, 1999; Laws 2001, c. 255, § 4, eff. April 30, 2001; Laws 2003, c. 176, § 3,
eff. May 5, 2003; Laws 2005, c. 129, § 1, eff. May 2, 2005; Laws 2010, c. 285, § 1, eff. May 11, 2010; Laws 2013, c. 264, §
1, eff. May 14, 2013; Laws 2013, c. 373, § 1, eff. May 14, 2013.
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872 P.2d 1065
Court of Appeals of Utah.


Kathy P. BINGHAM, Plaintiff,
Appellee, and Cross–Appellant,


v.
David P. BINGHAM, Defendant,
Appellant, and Cross–Appellee.


No. 920508–CA.
|


April 8, 1994.


In divorce proceedings, the First District Court, Box Elder
County, Clint S. Judkins, J., distributed marital property
and made alimony and child support awards. Appeal and
cross-appeal were taken. The Court of Appeals, Orme,
Associate P.J., held that: (1) for purposes of determining
former husband's gross income, payments by husband's
solely owned corporation of principal on loans were
not “necessary expenses required for self-employment
or business operation”; (2) cash outlays for purchase
of corporate assets were reasonably necessary and thus
deductible from former husband's gross income for purposes
of establishing alimony and child support; and (3) remand
for recalculation of alimony award was necessary where
former wife was awarded more than her projected financial
requirements.


Affirmed in part, reversed in part, and remanded.


Attorneys and Law Firms


*1066  Jon J. Bunderson, Brigham City, for appellant and
cross-appellee.


David Paul White, Midvale, for appellee and cross-appellant.


Before ORME, Associate P.J., and GREENWOOD and


RUSSON 1 , JJ.


Opinion


ORME, Associate Presiding Judge:


Defendant David P. Bingham appeals from a final judgment
entering a decree of divorce, claiming that the trial court erred
in the distribution of the parties' marital property and in the
amounts awarded for alimony and child support. Plaintiff


Kathy P. Bingham cross-appeals, challenging an aspect of the
property distribution and the trial court's decision that each
party would bear his or her own attorney fees. We affirm in
part, reverse in part, and remand for a reassessment of certain
awarded amounts.


FACTS


Plaintiff and defendant were married for twenty-one years and
are the parents of six minor children. During the marriage,
plaintiff gave up teaching to remain home, raise the children,
and maintain the household. *1067  Defendant worked as a
dairyman in his solely-owned corporation, Bingham Dairy,
Inc. At trial, the parties basically agreed on the evidence
concerning the dairy's receipts and that the dairy income and
any personal income received by defendant should be totaled
to calculate his gross income for purposes of establishing
alimony and child support awards.


However, the parties disagreed on whether payments of
principal made by the corporation on its outstanding loans and
its cash purchases of assets should be deducted from the gross
income of the corporation, as “necessary expenses” under
Utah Code Ann. § 78–45–7.5(4)(a) (1992). Each party called
an expert accountant to testify in his or her behalf. Plaintiff's
expert testified that neither expense should be deducted,
while defendant's expert opined that both should be deducted.
Plaintiff's calculation resulted in an average gross monthly
income of $7,328, while defendant's calculation was only
$2,538. The trial court ruled that the cash spent to purchase
assets was an allowable expense but that the principal payouts
on loans were not. Accordingly, the trial court calculated
defendant's average monthly gross income at $5,587.50, set
child support in the amount of $1,431 per month, and awarded
plaintiff alimony of $1,750 per month.


The trial court also awarded plaintiff the house free and
clear of any debt. In addition, plaintiff was given half the
equity in Bingham Dairy, which the court determined by
subtracting the dairy's debts from its gross value. Plaintiff's
half of the dairy's equity totaled $110,666, from which the
court deducted $37,500, the value of defendant's half interest
in the equity of the family home, for a total cash award to
plaintiff of $73,166.


STANDARD OF REVIEW
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[1]  [2]  Trial courts have “considerable discretion in
determining the financial interests of divorced parties.” Hall
v. Hall, 858 P.2d 1018, 1021 (Utah App.1993). See also Jones
v. Jones, 700 P.2d 1072, 1074 (Utah 1985). Accordingly,
property and alimony awards “will be upheld on appeal unless
a clear and prejudicial abuse of discretion is demonstrated.”
Howell v. Howell, 806 P.2d 1209, 1211 (Utah App.), cert.
denied, 817 P.2d 327 (Utah 1991). While the trial court's
findings of fact in divorce appeals are reviewed under the
“clearly erroneous standard,” its conclusions of law “are
reviewed for correctness and given no special deference on
appeal.” Id. See also Bountiful v. Riley, 784 P.2d 1174,
1175 (Utah 1989); Smith v. Smith, 793 P.2d 407, 409 (Utah
App.1990).


CORPORATE EXPENSES


[3]  Defendant first claims that the trial court erred in
determining the amount of his gross income for purposes
of establishing alimony and child support. He argues that
the trial court misapplied Utah Code Ann. § 78–45–7.5(4)
(a) (1992), in ruling that defendant's corporation's payments
of principal on certain loans were not “necessary expenses
required for self-employment or business operations,” as
contemplated by this provision, and must therefore be
included in the computation of defendant's income from his
company.


We do not agree that the trial court erred in its application of
the statute's general language allowing deduction of “[o]nly
those expenses necessary to allow the business to operate


at reasonable level.” 2  Id. First, defendant was in a position
to manipulate the payments, since many were payments
to himself and/or his father on loans with no specified
payback period or procedure. Second, principal payments
primarily serve to increase the company's value by decreasing
its liabilities, and thus are not routine operating expenses.
Finally, the trial court was best equipped to find whether
those payments were necessary for the business's reasonable
operation, given the specific requirements of defendant's
particular business and the history of its operation.


*1068  [4]  As to plaintiff's cross-appeal, it follows that
we cannot conclude that the trial court erred in finding that
cash outlays for the purchase of certain corporate assets were
reasonably necessary, and therefore deductible. Again, the
trial court is in the best position to judge the nature of such
expenses against the history of this particular corporation. In


light of the foregoing, as well as the fact that there was expert
testimony supporting both plaintiff's and defendant's position,
we cannot conclude that the trial court erred in its application
of section 78–45–7.5(4)(a).


EXCESSIVE ALIMONY


[5]  [6]  Defendant next argues that the trial court abused
its discretion in awarding plaintiff more in alimony and
child support than her own projected expenses necessitated.
According to the Utah Supreme Court, in a case, like the
instant one, where it was the award of alimony to a wife that
was at issue, “ ‘the most important function of alimony is
to provide support for the wife as nearly as possible at the
standard of living she enjoyed during marriage, and to prevent
the wife from becoming a public charge.’ ” Jones v. Jones,
700 P.2d 1072, 1075 (Utah 1985) (quoting English v. English,
565 P.2d 409, 411 (Utah 1977)). “With this purpose in mind,”
the Supreme Court has articulated “three factors that must be
considered in fixing a reasonable alimony award.” Id. Those
factors are:


[1] the financial conditions and needs of the wife;


[2] the ability of the wife to produce a sufficient income
for herself; and


[3] the ability of the husband to provide support.


Id. (quoting English, 565 P.2d at 411–12).


[7]  In this case, the trial court awarded plaintiff $1,431.76 in
child support and $1,750.00 in permanent alimony for a total
monthly payment of $3,181.76. Plaintiff testified that during
the parties' marriage defendant regularly drew $2,000 a month
from the dairy, which he gave to her to run the household.
In contrast, plaintiff estimated her overall monthly expenses


after the divorce would be $3,080. 3  However, the trial court
noted that $600 of plaintiff's estimated expenses should be
deleted, because she was given the family home free and clear
of any mortgage, obviating the need for mortgage or rental
payments and resulting in the lesser monthly expense amount
of $2480. Given this adjustment, the trial court apparently
awarded plaintiff $701.76 per month more than her projected


financial requirements. 4  Where the trial court has offered no
explanation for such a discrepancy, we agree with defendant
that the court should not have awarded plaintiff more than her
established needs required, regardless of defendant's ability
to pay this excess amount. Accordingly, we remand the case
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for a reassessment of the alimony award in accordance with
the precept that the spouse's demonstrated need must, under
Jones, constitute the maximum permissible alimony award.


GIFT OF SEPARATE PROPERTY


[8]  Defendant's third claim is that the trial court abused
its discretion in concluding that the gift of approximately
$175,000 he received from his father should be included in
the equity of the dairy. According to the Utah Supreme Court,
trial courts should


generally award property acquired by
one spouse by gift and inheritance
during the marriage (or property
acquired in exchange thereof) to that
spouse, together with any appreciation
or enhancement of its value, unless
(1) the other spouse has by his or her
efforts or expense contributed *1069
to the enhancement, maintenance, or
protection of that property, thereby
acquiring an equitable interest in it, or
(2) the property has been consumed or
its identity lost through commingling
or exchanges or where the acquiring
spouse has made a gift of an interest
therein to the other spouse.


Mortensen v. Mortensen, 760 P.2d 304, 308 (Utah 1988)
(citation omitted). Plaintiff does not dispute that the $175,000
was a gift from defendant's father to defendant, or that
defendant thereafter loaned the money to his corporation.
Plaintiff's only claim is that by lending the money to the
dairy in which she is deemed to have an interest, the money
was effectively commingled. However, plaintiff confuses
her interest in the dairy's equity with an interest in money
loaned to the dairy. Since the money retained its nature as
an identifiable gift of separate property even after defendant
loaned it to the corporation, it should not be valued as part of
the dairy's equity.


While we agree that the trial court erred in its logic, the error
did not affect its proper distribution of the marital property.
After receiving the $175,000 gift, defendant in turn loaned the
money to Bingham Dairy, Inc., in order to purchase the dairy
property. Apparently, Bingham Dairy has since repaid all but
$79,038 of the loan. The trial court included the $79,038
figure in its calculation of the corporation's total liabilities


of $369,648, which were then subtracted from its total worth
of $590,980, to reach the company's net equity of $221,332.
The court divided this equity equally, crediting plaintiff with
$110,666, from which the court then subtracted defendant's
share of the home equity in the amount of $37,500, finally
reaching plaintiff's property award of $73,166. Thus, while
the trial court erred in concluding that the $175,000 gift
should not be subtracted from the company's worth, the court
actually accounted for the portion of the loan which remained
an obligation of the corporation in its equity calculation.
Accordingly, we affirm the trial court's property distribution
awarding plaintiff $73,166.


FEED INVENTORY


[9]  Defendant's final argument is that the trial court erred
in including the dairy's feed inventory in calculating the
amount of divisible equity, in that the inventory's value was
allegedly already valued with the dairy as a whole. However,
contrary to defendant's assertion, the parties' expert appraiser
valued all elements of Bingham Dairy, Inc. separately—the
dairy buildings and equipment, farm land, livestock, feed
inventory, and farm equipment. Thus, the dairy was not
valued as a going concern. While defendant might have a
valid point if a different valuation methodology had been
employed, his argument that the feed inventory value was
unnaturally high because it was measured just before winter
is without merit in this case. Accordingly, we affirm the trial
court's decision to include the inventory's value in its equity
calculations.


ATTORNEY FEES


[10]  Plaintiff cross-appeals the court's order requiring each
party to pay its own attorney fees and costs. In light of
plaintiff's substantial property and alimony awards as initially
entered, we could not agree that the trial court abused its
discretion in denying plaintiff an award of attorney's fees
and costs, had its decree been preserved intact. However,
given the trial court's need to reassess the alimony amount
on remand, it should also have the opportunity to reassess
plaintiff's need for defendant's help in the payment of attorney
fees and costs, in the event that her alimony award is
significantly reduced. Intimating no opinion on the ultimate
resolution of the attorney fee question, we remand it for that
limited purpose.
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CONCLUSION


We affirm the trial court's property distribution and child
support award. While affirming the court's decision to award
alimony, we remand for a reassessment of the amount.
We also remand for a determination whether, in light of a


modified alimony award, the order requiring each party to pay
*1070  its own attorney fees and costs is still appropriate.


GREENWOOD and RUSSON, JJ., concur.


All Citations


872 P.2d 1065


Footnotes
1 Judge Russon heard the arguments in this case and participated in its resolution prior to his swearing-in as a member


of the Utah Supreme Court.


2 We reject the suggestion that the statute is so clear and unambiguous that the allocation of particular expenses can
be dealt with as a matter of law. The deductibility of particular expenses poses a question of fact, turning on whether
such expenses are necessary, and, if so, whether or not they exceed those required for the business's operation at a
reasonable level.


3 Plaintiff listed her current monthly expenses as $2,035, and her projected monthly expenses as $3,080. The difference
between the two figures resulted from a listed monthly increase in rent/mortgage payment from $0 to $600, utilities from
$200 to $300, medical from $100 to $125, entertainment from $50 to $100, auto expenses from $150 to $200, and an
additional $200 a month so that plaintiff could become recertified as a teacher. While it is not clear from the record why
some of plaintiff's projected expenses would necessarily exceed her current expenses, we note that this projected amount
was still less than the total monthly support finally awarded.


4 In fact, even with her initial $3,080 estimate, plaintiff only requested $1500 in alimony, in contrast to the $1750 which
she was finally awarded.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Former husband sought to modify alimony. The District
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relief, and husband appealed. The Court of Appeals, Davis,
J., held that husband's retirement and wife's receipt of
social security benefits were substantial material changes in
circumstances not foreseen by original divorce decree.
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Appellee.


Before GREENWOOD, Presiding Judge, JACKSON,
Associate Presiding Judge, and DAVIS, Judge.


OPINION


DAVIS, Judge:


¶ 1 Respondent Ronald E. Bolliger appeals the trial court's
denial of his petition to modify the alimony awarded in the
parties' divorce decree. We reverse.


I. FACTS


¶ 2 The parties here had been married for approximately
thirty-four years when they divorced in March 1987. A
stipulation and settlement agreement was entered into and
incorporated into the divorce decree. Regarding alimony, the
decree provided:


*905  The Defendant shall pay to
the Plaintiff for each of the months
of January, February and March,
1987, the amount of $785.00 and the
amount of $685.00 as of April, 1987,
and thereafter, as monthly alimony
and one-half of the military pension
retirement benefits authorized under
PL97-252, 10 USCS 1408 et seq.
(Former Spouse's Protection Act). The
Defendant is ordered to pay to Plaintiff
one-half of any increase he receives
in his retirement benefits and to pass
along such increases at the time his
benefits are increased.... The support
payments outlined herein shall be
payable to Plaintiff so long as she
lives with the exception that they
will cease upon Plaintiff's remarriage,
cohabitation, or death.


¶ 3 Respondent filed a Petition to Modify Alimony in October


1997, seeking to reduce the permanent alimony award. 1


Respondent argued that a substantial change of circumstances
had occurred by his unexpected early retirement, which
was not anticipated in the divorce decree, and petitioner's
receipt of social security, also not anticipated by the divorce
decree and not considered in the amount of alimony awarded
petitioner. Petitioner maintained that both the social security
benefits and respondent's retirement were anticipated by the
divorce decree and, therefore, did not amount to a substantial
change of circumstances.


¶ 4 Before the hearing on respondent's petition, the parties
entered into a Stipulation of Undisputed Facts. Regarding
respondent's income, the parties stipulated that at the time
of the divorce, he was earning $5700 per month. When the
petition to modify was filed, respondent was earning $2937
per month: $1071 in social security benefits; half of his
Air Force Retirement in the amount of $1184; and pension
payments of $682 from his employer. Thus, his monthly
income had decreased by $2763, or approximately forty-
eight percent. The parties also stipulated that respondent “had
to accept retirement through a reduction in force from [his
employer].”


¶ 5 At the time of the divorce, petitioner earned a gross
monthly income of about $340. She also received the $685 in
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alimony and half of respondent's Air Force Retirement in the
amount of $1184. Thus, petitioner had a monthly income of
approximately $2209. Petitioner's stipulated monthly income
at the time of the petition to modify was $2390, derived
from social security benefits in the amount of $521, half of
respondent's Air Force Retirement in the amount of $1184,
and alimony in the amount of $685. Petitioner became
unemployed in June 1991 due to health problems.


¶ 6 At the hearing on respondent's petition, the trial court
rejected respondent's arguments and denied his petition to
modify. The trial court made the following determination
regarding a substantial material change of circumstances:


The Court first considered whether
there had been any substantial change
since entry of the Decree, unforeseen
by the parties to support any
modification to the Decree. The Court
finds that there has been no substantial,
material change in circumstances
sufficient to modify the Decree.
The alleged changes of Respondent's
retirement and the parties' receipt of
social security benefits are foreseeable
events. Further the parties agreed to a
permanent alimony award. The Court
is also not persuaded that the current
difference in the parties' incomes
which has been stipulated as $138 is
a sufficient difference to warrant any
change to the Court orders herein.
It is evident that ever since the
divorce there has been a much greater
difference between the incomes of the
parties than the present gap of $138,
and that in prior years the difference
always favored the Respondent.


¶ 7 Thus, respondent was “ordered to continue all support
orders stated in the Decree of Divorce issued March 3, 1987
in full force and effect consisting of the following: payment
of alimony to Petitioner in the amount of $685 per month;
one-half [of] his military retirement pension along with any


increases *906  or adjustments made by the military.” 2


Petitioner was also awarded her costs and attorney fees.


¶ 8 Respondent appeals.


II. ISSUE AND STANDARD OF REVIEW


¶ 9 There is essentially one issue for our review: Did the trial
court abuse its discretion by denying respondent's Petition
to Modify Alimony on the basis that petitioner's receipt
of social security benefits and respondent's retirement were
foreseeable events when the divorce decree was entered, and
therefore not a substantial material change of circumstances
justifying a modification of the earlier alimony award?


[1]  ¶ 10 “ ‘ “The determination of the trial court that there
[has or has not] been a substantial change of circumstances ...
is presumed valid,” ’ and we review the ruling under an abuse
of discretion standard.” Moon v. Moon, 1999 Utah Ct. App.
012, ¶ 28, 973 P.2d 431 (alteration in original) (citations
omitted), cert. denied, 982 P.2d 89 (Utah 1999).


III. ANALYSIS


A. Change in Circumstances


[2]  [3]  ¶ 11 Respondent argues that the trial court abused
its discretion by denying his petition to modify the original
alimony award because both petitioner's receipt of social
security benefits and his forced early retirement amount to
a substantial material change in circumstances. “The court
has continuing jurisdiction to make substantive changes and
new orders regarding alimony based on a substantial material
change in circumstances not foreseeable at the time of the


divorce.” Utah Code Ann. § 30-3-5(7)(g)(i) (Supp.1999). 3


To succeed on a petition to modify a divorce decree, the
moving party must first show that a substantial material
change of circumstances has occurred “ ‘since the entry of the
decree and not contemplated in the decree itself.’ ” Durfee
v. Durfee, 796 P.2d 713, 716 (Utah Ct.App.1990) (emphasis
added) (quoting Stettler v. Stettler, 713 P.2d 699, 701 (Utah
1985)); accord Williamson v. Williamson, 1999 UT App 219,
¶ 8, 983 P.2d 1103.


¶ 12 “[W]here a future change in circumstances is
contemplated by the trial court in the divorce decree, the
fulfillment of that future change will not constitute a material
change of circumstances sufficient to modify the award.”
Johnson v. Johnson, 855 P.2d 250, 253 (Utah Ct.App.1993).
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[4]  ¶ 13 This court has articulated what is meant by
“contemplated by the divorce decree”:


The fact that the parties may have
anticipated [a substantial material
change in circumstances] in their
own minds or in their discussions
does not mean that the decree itself
contemplates the change. In order for a
material change in circumstances to be
contemplated in a divorce decree there
must be evidence, preferably in the
form of a provision within the decree
itself, that the trial court anticipated the
specific change.


Durfee, 796 P.2d at 716. Accordingly, if both the divorce
decree and the record are bereft of any reference to the
changed circumstance at issue in the petition to modify, then
the subsequent changed circumstance was not contemplated
in the original divorce decree. See id.


¶ 14 The issue of whether the receipt of social security
benefits or a spouse's later retirement is a substantial change
in circumstances has been discussed in several Utah cases.
In Haslam v. Haslam, 657 P.2d 757 (Utah 1982), the parties
divorced after twenty-one years of marriage. See id. at
757. At the time of the divorce, the defendant was earning
between $1000 and $1200 per month, *907  and the plaintiff
was unemployed. See id. The divorce decree required the
defendant to pay $200 per month in alimony. See id.


¶ 15 Fourteen years after the divorce was granted, the
defendant retired and began receiving social security and
pension benefits. See id. at 757-58. He had a monthly income
of $1708.89, which included his social security and pension
benefits, income from stock dividends, and social security
benefits for his present wife along with child support for her
child from another marriage. See id. at 758. After the divorce,
the plaintiff procured gainful employment and was earning a
monthly salary of $1100 plus interest from a savings account.
See id.


¶ 16 Based upon the defendant's retirement and the plaintiff's
newly realized income, the defendant filed a petition to
terminate the alimony. See id. The trial court denied the
petition because “the defendant had failed to demonstrate a
‘change of circumstances' sufficient to warrant termination.”
Id. at 757. The defendant appealed, arguing that modification
was appropriate because “his income is approximately the


same as it was in 1966, and the plaintiff's income has
increased dramatically.” Id. at 758. The supreme court
agreed, holding that “[o]n the instant facts it is clear that
there has been a substantial change in circumstances.” Id.
“[T]he combination of the supporting spouse's retirement,
together with the dependent spouse's employment, earning
of a substantial income, and accumulation of substantial
savings subsequent to the original divorce decree, constitutes
a substantial change of circumstances.” Id. The defendant's
petition for modification was therefore reinstated and the case
remanded “so that the trial court may consider whether the
alimony award should be modified as equity requires under
the circumstances.” Id.


¶ 17 In Munns v. Munns, 790 P.2d 116 (Utah Ct.App.1990),
the parties were married for thirty-eight years when they
divorced. See id. at 117. The plaintiff was awarded alimony,
but only until she turned sixty-two (she was fifty-eight at the
time the divorce decree was entered) and became eligible for
social security. See id. at 117-18, 121.


¶ 18 Among other issues not relevant here, the plaintiff
appealed the duration of the alimony award. This court
reversed, holding that “the trial court abused its discretion
in terminating her alimony at age sixty-two.” Id. at 122.
The defendant was therefore ordered to pay alimony to the
plaintiff “indefinitely.” Id. Notwithstanding this ruling, we
provided, “If the parties' circumstances change as a result of
one or the other's receipt of social security and/or retirement
benefits, the court, with its continuing jurisdiction, may
modify the alimony award at such time as the entitlement
and actual amounts of the benefits become definite.” Id.
Thus, even though this court ordered permanent alimony,
we approved the concept that a receipt of social security or
retirement benefits could amount to a substantial change of
circumstances warranting a modification “upon appropriate
petition.” Id.


¶ 19 Lastly, in Johnson v. Johnson, 855 P.2d 250 (Utah
Ct.App.1993), the defendant appealed the alimony award
because it did “not contemplate [the plaintiff's] future
eligibility to receive substantial retirement benefits.” Id. at
253. This court noted that the trial court did not make findings
regarding the plaintiff's receipt of future income from the
pension plan and how that would affect her need for alimony.
See id. We then said:


We do not believe it makes for good law or sound
policy to have parties arguing years after the fact over
what a trial court may or may not have considered
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when making an alimony award. Utah appellate courts
have consistently required that trial courts make adequate
findings on all material issues of alimony to reveal the
reasoning followed in making the award. Consequently, if
a trial court knows that a party will be receiving additional
future income it should make findings as to whether such
additional income will affect the alimony award. The
court should therefore have considered how [the plaintiff's]
future receipt of retirement benefits would alter her future
financial conditions and her ability to provide for her own
needs. It then should have determined whether her future
income would affect the alimony award.


*908  If the future income from the pension plan is
too speculative at the time of trial to anticipate the
effect it will have on a receiving spouse's financial
condition and needs, the court may, in its discretion,
delay the determination of how the future income will
affect the alimony award. However, the trial court must
make findings indicating that the future income has
not been considered in making the present award. Such
findings will then allow the paying spouse to bring a
modification proceeding at the appropriate time while
satisfying the legal principle[ of whether a substantial
change in circumstances has occurred].


Id. at 253-54 (citations omitted). We then held “that the trial
court abused its discretion by failing to expressly indicate
whether the future retirement benefits were considered in
making the alimony award.” Id. at 254.


[5]  ¶ 20 The trial court here held that there was not a
substantial material change of circumstances because “[t]he
alleged changes of Respondent's retirement and the parties'
receipt of social security benefits are foreseeable events.” The
trial court made this ruling in the absence of any evidence,
either in the form of an express provision in the divorce
decree or other evidence adduced at the hearing on the
petition to modify, that these events were foreseen at the
time of the divorce. While it is axiomatic that parties to a
divorce decree will experience some type of economic change
after the original divorce decree is entered, the change, if
substantial, will support a modification to the decree only
if it was not foreseen at the time of the divorce decree.
See Durfee, 796 P.2d at 716 (holding significant increase in
party's income, although reasonably anticipated by parties
themselves, was not contemplated by divorce decree and thus
provided basis for modification); Dana v. Dana, 789 P.2d
726, 729 (Utah Ct.App.1990) (holding substantial increase in
income was not substantial change in circumstances because


it was contemplated by divorce decree). Haslam, Munns,
and Johnson demonstrate that a party's retirement or receipt
of social security, unless expressly foreseen at the time of
the divorce, may amount to a substantial material change
of circumstances entitling the petitioner to a determination
of whether the alimony should be modified. Accordingly,
we hold that respondent's forced retirement and resulting
income reduction and petitioner's receipt of social security
benefits were substantial material changes of circumstances
not foreseen at the time of the divorce. Thus, the trial court
abused its discretion when it denied respondent's Petition to
Modify Alimony on that basis.


[6]  ¶ 21 The trial court also based its decision on the fact that
the parties had agreed to permanent alimony in the original
divorce decree, apparently determining that neither the parties
nor the court could modify the permanent alimony award.
However, even if permanent alimony is awarded, a later
substantial material change of circumstances not foreseen at
the time of the divorce can provide grounds for modifying
the permanent alimony “upon appropriate petition.” Munns,
790 P.2d at 122; see also Utah Code Ann. § 30-3-5(7)(g)
(i) (Supp.1999). Thus, to the extent the trial court denied
respondent's petition on this basis, it was also an abuse of
discretion.


[7]  [8]  ¶ 22 Lastly, the trial court denied respondent's
petition on the ground that “the current difference in the
parties' incomes which has been stipulated as $138 is [not]
a sufficient difference to warrant any change to the Court
orders herein.” Once a party has established that a substantial
material change in circumstances not foreseen at the time of
the divorce has occurred, the trial court must then consider
what a reasonable alimony award is in light of that change.
See Throckmorton v. Throckmorton, 767 P.2d 121, 124
(Utah Ct.App.1988). While attempting to equalize the parties'
income may be a factor in that determination, it is not relevant
to the determination of whether a substantial material change
of circumstances has occurred. A substantial material change
of circumstances may or may not have occurred regardless of
the effect of the change on the parties' income. Accordingly,
the trial court abused its discretion when it ruled that the
insignificant difference between the parties' income justified
denying respondent's petition *909  on the basis of foreseen
changed circumstances.


¶ 23 Once a finding is made that a substantial material change
of circumstances has occurred that was not foreseeable at the
time of the divorce, the trial court must then consider
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“at least the following factors in determining alimony: (i)
the financial condition and needs of the recipient spouse;
(ii) the recipient's earning capacity or ability to produce
income; (iii) the ability of the payor spouse to provide
support; and (iv) the length of the marriage.” These factors
apply not only to an initial award of alimony, but also
to a redetermination of alimony during a modification
proceeding. The trial court must then make findings of fact
based on these factors.


Williamson v. Williamson, 1999 UT App 219, ¶ 8, 983 P.2d
1103 (quoting Utah Code Ann. § 30-3-5(7)(a) (1998)) (other
citations omitted).


¶ 24 Because we hold that a substantial material change of
circumstances not foreseen at the time of the divorce has
occurred, we remand to the trial court to hear evidence on
the above factors and determine whether a modification of
petitioner's alimony is appropriate.


B. Attorney Fees


¶ 25 Respondent requests that this court reverse the trial
court's award of attorney fees to petitioner, and award him his
attorney fees incurred on appeal and below. Petitioner asks
that we affirm her award of attorney fees below and award
her attorney fees incurred on appeal.


[9]  [10]  ¶ 26 A trial court may award attorney fees in a
modification proceeding. See Utah Code Ann. § 30-3-3(1)
(1998); accord Williamson, 1999 UT App 219 at ¶ 13,
983 P.2d 1103. “Both the decision to award attorney fees
and the amount of such fees are within the trial court's
sound discretion.” Wilde v. Wilde, 969 P.2d 438, 444 (Utah
Ct.App.1998). “In order to award attorney fees, the trial court
must find (1) the requesting party is in need of financial
assistance; (2) the requested fees are reasonable; and (3) the
other spouse has the ability to pay.” Muir v. Muir, 841 P.2d
736, 741 (Utah Ct.App.1992).


¶ 27 The trial court awarded petitioner her attorney fees below
and entered the appropriate findings. Because respondent


does not challenge those findings on appeal, we do not disturb
the trial court's award to petitioner.


¶ 28 Respondent was the prevailing party on appeal. We
therefore exercise our discretion and award him attorney
fees subject to the factors set out above. See id.; see also
Wilde, 969 P.2d at 444. We remand the issue to the trial
court so respondent may have a hearing on his financial need,
petitioner's ability to pay, and the reasonableness of his fees.
We deny petitioner's request for her attorney fees incurred on
appeal.


IV. CONCLUSION


¶ 29 In the absence of any evidence thereof in either the
decree or the record, respondent's retirement and petitioner's
receipt of social security benefits were substantial material
changes in circumstances not foreseen by the original divorce
decree. Because the trial court found the contrary, we hold
that it abused its discretion by denying respondent's Petition
to Modify Alimony.


¶ 30 The trial court's order denying respondent's petition
is therefore reversed and the case remanded so the lower
court can consider the factors set out in Utah Code Ann. §
30-3-5(7) (Supp.1999), and determine whether the changes
in the parties' circumstances warrant a modification of the
original alimony award.


¶ 31 We affirm the trial court's award of attorney fees
to petitioner. Consistent with this opinion, on remand the
trial court should determine respondent's entitlement to his
reasonable attorney fees incurred on appeal.


¶ 32 WE CONCUR: PAMELA T. GREENWOOD, Presiding
Judge, and NORMAN H. JACKSON, Associate Presiding
Judge.


All Citations


997 P.2d 903, 24 Employee Benefits Cas. 1113, 389 Utah
Adv. Rep. 11, 2000 UT App 47


Footnotes
1 Respondent initially argued that the sum of $685 should be reduced by the amount of Social Security received by


petitioner. He later argued that the $685 should be eliminated in its entirety.


2 Other orders were entered by the trial court that are immaterial to this appeal.
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3 The parties agree that this provision, added in 1995, does not alter the efficacy of our jurisprudence requiring evidence
that the change was foreseen at the time of the divorce to preclude a finding of changed circumstances. We agree and
observe that said jurisprudence is sound and grounded in principles of res judicata. See Krambule v. Krambule, 1999 UT
App 357, ¶ 13, 994 P.2d 210; Hudema v. Carpenter, 1999 UT App 290, ¶ 22, 989 P.2d 491.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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272 P.3d 748
Court of Appeals of Utah.


Lori Ann BUSCHE, Petitioner,
Appellee, and Cross-appellant,


v.
Matthias BUSCHE, Respondent,
Appellant, and Cross-appellee.


No. 20080388–CA.
|


Jan. 20, 2012.


Synopsis
Background: Ex-husband sought modification of child
support and alimony after change in employment. The
Fourth District Court, Provo Department, Claudia Laycock,
J., denied motion to modify and awarded ex-wife part of
requested attorney fees. Husband appealed and wife cross-
appealed.


Holdings: The Court of Appeals, Roth, J., held that:


[1] ex-husband's decrease in salary was a substantial change
in circumstances;


[2] fact that ex-husband lost job due to misconduct did not
make him voluntarily underemployed; and


[3] it was not necessary to make finding's regarding ex-wife's
need when awarding attorney fees for action to enforce child
support and alimony order.


Reversed and remanded.


Attorneys and Law Firms


*749  Rosemond G. Blakelock, Provo, for Appellant and
Cross-appellee.


Douglas B. Thayer and Andrew V. Wright, Provo, for
Appellee and Cross-appellant.


Before Judges ORME, DAVIS, and ROTH.


OPINION


ROTH, Judge:


¶ 1 Matthias Busche (Husband) appeals the district court's
denial of his motion to modify his child support and alimony
obligations following his termination from employment and
subsequent employment at a lower salary. Husband also
contends that the district court abused its discretion when
it ordered him to pay $20,000 in attorney fees. Lori Ann
Busche (Wife) filed a cross-appeal, in which she challenges
the district court's decision to award her only $20,000 of
the $51,000 she requested in attorney fees. We reverse the
district court's finding that Husband's job loss did not amount
to a substantial change of circumstances because he was
voluntarily underemployed and remand for reconsideration of
whether he was in fact voluntarily underemployed. We affirm
the attorney fees award of $3324.71 resulting from the August
29, 2005 order to show cause hearing but reverse and remand
for reconsideration of the remaining attorney fees award.


BACKGROUND


¶ 2 The Busches married in June 1995 and divorced on
January 7, 2005. At the time of the divorce, Husband was
earning a gross *750  monthly salary of $7067. The parties
have five children, and Wife stayed home to care for them. As
part of the stipulated divorce decree, the parties agreed that
Husband would pay $1766 per month in child support and
$1545 per month in alimony, for a total of $3311 in monthly
support obligations.


¶ 3 Husband's employment as a manager for Tahitian Noni,
however, ended on January 28, 2005, shortly after the divorce
decree was entered. On June 21, 2005, Husband filed a
verified petition to modify the support obligations of the
divorce decree, citing his termination from employment
through no fault of his own as “a substantial and material
change in circumstances with regard to [his] income.”
The termination of Husband's employment followed written
warnings from his employer in March 2004 and in December
2004, requiring him to correct certain behaviors the employer
considered inappropriate. After discharging him as a regular
employee, Tahitian Noni retained Husband as a contract
employee at a rate of $5000 monthly. When the contract
ended in early 2006, Tahitian Noni declined to renew it, and
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Husband remained unemployed until October 2, 2006, when
he began work with SupraNaturals at a monthly salary of
$4583.33.


¶ 4 The district court held a bench trial on June 7, 2007,
to determine whether Husband's change in employment and
coinciding pay decrease warranted a modification of the child
support and alimony obligations as specified in the divorce
decree. In its subsequent memorandum decision, the court
attributed Husband's “less remunerative salary” to “his refusal
to accept the [March and December 2004] warnings from
his supervisor at Tahitian Noni to change his behavior and
work habits,” even though he had agreed, less than two
weeks after the second warning, to pay a combined $3311
per month in child support and alimony. The court therefore
found Husband to be voluntarily underemployed. Based on
this finding, the district court determined that there was
no substantial change in circumstances to warrant further
consideration of Husband's petition to modify the decree's
support orders.


¶ 5 The district court also awarded Wife some, but not all,
of her attorney fees. Wife requested over $51,000 in attorney
fees, which she incurred in the course of earlier order to
show cause (OSC) proceedings as well as in connection with
the trial on Husband's petition. The court granted Wife's
request for $3324.71 in attorney fees from an August 29, 2005
OSC hearing. With respect to the remaining fees, the court
found that Wife had prevailed at the OSC hearings and at
trial and that she had shown a need but concluded that the
attorney fees requested were “excessive.” It also determined
that Husband, after factoring in his support obligations, had
very little ability to pay. In this regard, the court refused to
consider Husband's equity in the marital home as a source
of ongoing income for purposes of determining his ability to
pay attorney fees. Accordingly, it granted Wife attorney fees
in the reduced amount of $16,675.29, bringing the total fee
award to $20,000.


¶ 6 The district court's findings and conclusions regarding the
modification petitions and the award of attorney fees were
memorialized in the Findings of Fact and Amended Decree of


Divorce. 1  Husband now challenges the denial of his request
for modification. Husband and Wife both appeal the attorney
fees order.


ISSUES AND STANDARDS OF REVIEW


¶ 7 Husband challenges the district court's decision that
there had not been an unforeseeable and substantial
change in circumstances that warranted modification of
the divorce decree's child support and alimony orders.
His contention of error, in essence, has two components.
Husband claims that the district court erroneously found him
to be voluntarily underemployed. He also argues that the
court abused its discretion in determining that the voluntary
underemployment did not result in a substantial change of
circumstances that warranted modification of his support
obligations. In making this determination, *751  Husband
argues, the district court failed to properly conduct the
statutorily-required imputation analysis that is part and parcel
of a finding of voluntary underemployment and instead
simply imputed income to him at the amount he earned
when Tahitian Noni fired him—$7067 per month. “The
determination of the trial court that there [has or has not]
been a substantial change of circumstances ... is presumed
valid, and we review the ruling under an abuse of discretion
standard.” Young v. Young, 2009 UT App 3, ¶ 4, 201 P.3d
301 (alteration and omission in original) (internal quotation
marks omitted). An abuse of discretion can occur if a trial
court misapplies the law in exercising its discretion. See State
v. Barrett, 2005 UT 88, ¶ 17 & n. 5, 127 P.3d 682. We
review the court's interpretation of statutory requirements for
correctness. See Lilly v. Lilly, 2011 UT App 53, ¶ 6, 250 P.3d
994.


¶ 8 Husband also challenges the district court's decision
to award Wife her attorney fees, arguing that the court
failed to enter findings on three statutorily-required factors.
While Wife purports to raise three issues for review, all of
her claims relate to the issue of whether the district court
properly awarded her attorney fees in an amount less than she
requested. We review the district court's decision to award
attorney fees in a modification proceeding for an abuse of
discretion. See Wilde v. Wilde, 2001 UT App 318, ¶ 38, 35
P.3d 341.


ANALYSIS


I. Modification of the Divorce Decree's Support Obligations


¶ 9 Husband challenges the district court's determination that
he was voluntarily underemployed and its consequent refusal
to modify his support obligations. As an initial matter, we
consider whether the district court properly used its finding
of voluntary underemployment as the basis for its conclusion
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that there was not a substantial change in circumstances
sufficient to warrant modification of the support orders.


¶ 10 We then address Husband's contention that the district
court erred in finding that he was voluntarily underemployed
pursuant to Utah Code section 78–45–7.5(7) (the imputation


provision). 2  To support this contention, Husband first argues
that the court improperly relied upon deposition and affidavit
testimony that was admitted only for impeachment purposes
as the basis for its conclusion that Husband was terminated for
cause. He then claims that even if the district court correctly
determined that he had been terminated for cause, the
court erred in equating termination for cause and voluntary
underemployment. Rather, he argues the district court should
have considered the factors identified in Hall v. Hall, 858 P.2d
1018 (Utah Ct.App.1993), to make the determination whether
he was voluntarily underemployed.


¶ 11 Finally, Husband claims that the district court failed to
properly conduct an imputation analysis. The primary focus
of this argument is his claim that the evidence did not support
imputation of his full previous salary. Husband also asserts
that the court should have applied the 2007 version of the


imputation provision, rather than the 2006 version. 3


*752  A. The District Court Conflated the Substantial
Change in Circumstances Analysis with the Imputation
Analysis.
[1]  ¶ 12 Utah law permits modification of child support


and alimony orders when there has been a substantial change
in circumstances. See generally Utah Code Ann. § 78B–12–
210(9)(a) (2008) (permitting a parent to petition to modify
child support obligations when “there has been a substantial
change in circumstances”); Utah Code Ann. § 30–3–5(8)(g)
(Supp.2011) (stating that the district court has continuing
jurisdiction to modify spousal support orders when there
has been a “substantial material change in circumstances not
foreseeable at the time of divorce”). In the case of child
support orders, “a substantial change in circumstances may
include ... material changes of 30% or more in the income
of a parent.” Utah Code Ann. § 78B–12–210(9)(b)(iii). In
the alimony context, a substantial change in circumstances
includes a change in income not anticipated in the divorce
decree. See Bolliger v. Bolliger, 2000 UT App 47, ¶ 20, 997
P.2d 903; see, e.g., Haslam v. Haslam, 657 P.2d 757, 758
(Utah 1982) (reversing the denial of the petition to modify
alimony where the wife, who was unemployed at the time of


the divorce, was earning $1100 per month at the time of the
modification petition and had substantial savings).


[2]  ¶ 13 Here, it is undisputed that Husband's salary
decreased by about 35%, from $7067 per month at the
time the divorce decree was entered in January 2005 to
$4583.33 per month in October 2006, and that such a


decrease was not contemplated in the divorce decree itself. 4


Nevertheless, in the findings of fact and amended decree of
divorce, the district court declined to consider this change in
income as the kind of “substantial change of circumstances”
that would warrant consideration of Husband's petition to
modify his support obligations, see Utah Code Ann. §
78B–12–210(9)(a); accord Utah Code Ann. § 30–3–5(8)
(g), because it attributed the change to Husband's voluntary
underemployment. There is nothing in the applicable statutes,
however, that links the reason for an unanticipated loss of
income to the determination of whether that loss amounted
to a substantial change of circumstances. Rather, the court
must first determine whether there is a substantial change in
circumstances that warrants consideration of the modification
petition, see Utah Code Ann. § 78B–12–210(9)(a) (child
support modification statute); Utah Code Ann. § 30–3–
5(8)(g) (spousal support modification statute), and if there
is a substantial change, then the court shall conduct the
imputation analysis, which involves determining whether
the petitioner is voluntarily unemployed or underemployed
and, if so, how much income ought to be imputed, see
Utah Code Ann. § 78–45–7.5(7)(a)–(b) (Supp.2006) (current
version at Utah Code Ann. § 78B–12–203(7)(a)–(b) (2008)).
Thus, because Husband's decrease in salary amounted to a
change in circumstances sufficient to warrant consideration
of his modification petition, the court should have gone
on to conduct an imputation analysis in order to determine
whether modification of Husband's support obligations was
ultimately warranted. Instead, the court first addressed the
issue of whether Husband's reduced income was the result of
voluntary underemployment (part of the imputation analysis)
and having decided that it was, never reached the issue of
whether there was a substantial change of circumstances in
the first instance. Doing so thus inappropriately conflated the
threshold question of whether there is a substantial change of
circumstance with the first stage of the imputation analysis.


B. The District Court Applied the Wrong Standard for
Determining if Husband Was Voluntarily Underemployed.
¶ 14 We next turn to Husband's contentions that the
district court improperly found *753  him to be voluntarily
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underemployed and consequently abused its discretion in
imputing his full prior salary. The district court found
Husband to be voluntarily underemployed based on “his
refusal to accept the warnings from his supervisor at Tahitian
Noni to change his behavior and work habits,” which had
directly “resulted in his discharge” and his subsequent “less


remunerative salary.” 5  As a result, the court declined to


consider modification of his existing support obligations. 6


According to Husband, income ought not be imputed to him
because termination for cause does not necessarily constitute
voluntary underemployment as the term is used in the
imputation provision. While Husband is correct that he was
not voluntarily unemployed as a result of his termination from
Tahitian Noni, we remand for further consideration regarding
whether his subsequently-reduced income was the result of
voluntary underemployment attributable to his actions after
he initially lost the Tahitian Noni job and, if so, whether
imputation of additional income is appropriate.


1. Husband's Termination Did Not Result in Voluntary
Underemployment.
¶ 15 Although it may be tempting to place the burden of the
loss of income stemming from a termination for misconduct
on the culpable party rather than on a dependent spouse
or child, the legislature has elected to allow imputation
of income only when the petitioner's loss of employment
is voluntary. Specifically, the imputation provision then in
effect provided that “[i]ncome may not be imputed to a
parent ... in contested cases[ unless] a hearing is held and
a finding made that the parent is voluntarily unemployed or


underemployed.” Id. § 78–45–7.5(7)(a) (emphasis added). 7


The term “voluntarily,” however, is not defined in the
imputation provision, and Utah appellate courts have not
previously had an opportunity to construe its meaning. When
interpreting a statute, we first consult its plain language,
“presum[ing] that the legislature used each word advisedly
and giv[ing] effect to each term according to its ordinary and
accepted meaning.” Arredondo v. Avis Rent A Car Sys., Inc.,
2001 UT 29, ¶ 12, 24 P.3d 928 (internal quotation marks
omitted). For this reason, “courts often refer to the dictionary
to define statutory terms.” Keene v. Bonser, 2005 UT App 37,
¶ 10, 107 P.3d 693.


[3]  [4]  ¶ 16 Black's Law Dictionary defines the word
“voluntarily” to mean “[i]ntentionally; without coercion.”
Black's Law Dictionary 1710 (9th ed. 2009); cf. Random
House, Inc., Dictionary.com Unabridged, available at http://
dictionary.reference.com/browse/voluntary (last visited Jan.


6, 2012) (defining “voluntary” as “acting or done without
compulsion or obligation”; “done by intention, and not by
accident”). Because the word “ ‘voluntarily’ directly modifies
the phrase ‘unemployed or underemployed[,’] [t]he plain,
definite, and sensible meaning of the provision, then, is that
a [petitioner] is ‘voluntarily unemployed or underemployed’
*754  when [he or she] intentionally chooses of his or her


own free will to become unemployed or underemployed.”
In re J.R.T., 55 P.3d 217, 219 (Colo.Ct.App.2002), aff'd, 70
P.3d 474 (Colo.2003) (en banc); cf. Chandler v. Department
of Emp't Sec., 678 P.2d 315, 320 (Utah 1984) (Oaks, J.,
writing for the majority on this issue) (“In the context of
th[e workers' compensation] statute, “voluntarily” simply
means at the volition of the employee, in contrast to a
firing or other termination at the behest of the employer.”).
A petitioner who is involuntarily terminated, even as a
result of his or her wrongful actions, does not deliberately
choose to lose the job and therefore cannot be considered
voluntarily unemployed or underemployed simply because
the termination was for cause. This interpretation not only
tracks the plain meaning of the phrase but also is consistent
with the imputation provision's goal of imputing income
“to prevent parents [and spouses] from reducing their
child support or alimony by purposeful unemployment or


underemployment.” 8  Griffith v. Griffith, 959 P.2d 1015,
1018 (Utah Ct.App.1998) (emphasis added), aff'd, 1999 UT
78, 985 P.2d 255; American Law Inst., Principles of the
Law of Family Dissolution: Analysis and Recommendations
§ 3.14(5) cmt. e(i) (2002) ( “Imputation is used when the
obligor is believed to be concealing income or to be shirking
in his efforts to earn income.”).


¶ 17 In addition, our interpretation of voluntary
unemployment or underemployment to mean deliberate job
loss accords with the decisions of a number of courts in
other jurisdictions that have concluded that termination for
cause, even termination resulting from misconduct, does
not constitute voluntary unemployment or underemployment.
For example, in In re J.R.T., 70 P.3d 474 (Colo.2003) (en
banc), a father was ordered, by two separate trial courts, to
pay child support for his minor children based on a monthly
salary of $4510, see id. at 475–76. Shortly thereafter, the
father was terminated from his employment for violating
the company's sexual harassment policies. See id. at 475.
He was subsequently hired and terminated from a second
position for failing to timely deposit company funds. See
id. Finally, the father was able to obtain employment at a
monthly salary of $2167, and he moved to reduce his child
support obligations. See id. The trial courts in both cases
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found him to be voluntarily underemployed because he had
been terminated due to misconduct. See id. at 475–76. The
Colorado Supreme Court consolidated the two cases and
undertook an analysis of what the term “voluntarily” means
in the context of determining whether a parent is voluntarily
underemployed. See id. at 476–78. The court observed that


[a]bility to pay is generally calibrated on the basis of actual
gross income, unless the facts of the case indicate that the
parent is voluntarily ... underemployed.... “Imputation is
troubling when the obligor is charged with obligations that
he may not be able to pay, even with the best of efforts....”


.... [Moreover], the automatic imputation of income at
the level of pay the parent earned before being fired
would prevent the court from examining the present
circumstances of the parent's incom[e] earning ability,
would not result in like treatment for similarly situated
parents, and would not necessarily take into account the
best interests of the child.


Id. at 478–79 (quoting American Law Inst., § 3.14(5) cmt.
e(i)). After considering the goals of the statute and its
legislative history, the court decided that the legislature
“intended income imputation to be an important exception
to the normal rule of computation based on actual gross
income.” This exception arises only when the petitioner
“shirks his or her child support obligation by unreasonably
*755  foregoing higher paying employment that he or she


could obtain,” either by deliberately leaving a higher-paying
position or by unreasonably failing to seek more lucrative pay
once the higher income has been lost. See id. at 479.


¶ 18 Other jurisdictions have adopted a similar definition
of voluntary unemployment or underemployment. See, e.g.,
Hart v. Hart, 19 Conn.App. 91, 561 A.2d 151, 152 (1989) (“It
is particularly appropriate to base a financial award on earning
capacity where there is evidence that the payor has voluntarily
quit or avoided obtaining employment in his field.”); Guard
v. Guard, 993 So.2d 1086, 1089–90 (Fla.Dist.Ct.App.2008)
(agreeing with the husband that forced resignation by itself
did not constitute voluntary underemployment); Pace v. Pace,
135 Idaho 749, 24 P.3d 66, 68–69 (Idaho Ct.App.2001)
(noting that although “ ‘it was [the mother]'s willful
choice to improperly use prescription drugs[, which led to
termination],’ ” the termination itself was not voluntary); In
re Marriage of Johnson, 24 Kan.App.2d 631, 950 P.2d 267,
270 (1997) (“Voluntary conduct that results in an involuntary
loss of income does not necessarily determine that a parent
is deliberately unemployed or underemployed.”); Lee v. Lee,


459 N.W.2d 365, 370 (Minn.Ct.App.1990) (“Even assuming
the willfulness of [the father]'s on-the-job misconduct ...,
we are cited to no authority which permits a tribunal to
equate willful misconduct with voluntary termination where
there is no evidence that the misconduct was an attempt
to induce termination and thereby avoid a child support
obligation.”); In re Sarvela, 154 N.H. 426, 910 A.2d 1214,
1223 (2006) (“A parent who is involuntarily terminated from
his or her employment, or ... involuntarily resigns from
that employment, did not ‘voluntarily’ become unemployed
or underemployed.”); Wilson v. Wilson, 43 S.W.3d 495,
497 (Tenn.Ct.App.2000) (“We do not think that any time
an obligor parent is fired for misconduct he or she is
willfully unemployed under that provision of the child
support guidelines. Although there is no requirement that a
parent intended to avoid [his or her] child support obligations
by [his or her] actions, we do think that willful or voluntary
unemployment or underemployment must result from an
intent on the part of the parent to reduce or terminate his or her
income.”); Adkins v. Adkins, 221 W.Va. 602, 656 S.E.2d 47,
53 (2007) (noting that West Virginia's imputation provision
has been interpreted in a manner that excludes “an involuntary
termination, including those that are for cause and which
involve intentional conduct,” from the definition of voluntary


underemployment for which income may be imputed). 9  The
American Law Institute appears to have adopted a view of
the law *756  that would support a similar approach to the
concept of voluntary unemployment or underemployment in
termination-for-cause cases: “Imputation is used when the
obligor is believed to be concealing income or to be shirking
in his efforts to earn income.” American Law Inst., § 3.14(5)
cmt. e(i).


¶ 19 Wife argues that the interpretation of the voluntary


underemployment aspect 10  of the imputation provision to
require an intentional shirking in one's efforts to earn an
appropriate income, rather than simply termination for cause,
is precluded by our recent decision in Connell v. Connell,
2010 UT App 139, 233 P.3d 836. This argument is not
persuasive. In Connell, we upheld the trial court's imputation
of income based on its finding that the husband's forced
resignation from his job at Brigham Young University (BYU)
was for cause, see id. ¶¶ 19–20, and our opinion therefore
states that termination for cause, followed by a reduction
in salary, can amount to voluntary underemployment. The
focus of the appeal, however, was not on whether the
husband's loss of his job at BYU was voluntary, which the
husband did not contest, but on whether his earlier deliberate
departure from Novell, Inc. for a lesser-paying job amounted
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to voluntary underemployment under the statute. See id. ¶¶
14–15. Because the husband did not actually raise, as a
claim of error on appeal, the issue of whether his forced
resignation from BYU for misconduct constituted voluntary
underemployment, Connell's statement that the husband's for-
cause job loss resulted in voluntary underemployment does
not amount to a holding. Rather, it is a recognition of the basis
for the district court's unchallenged decision to impute income
at the lower level of the BYU salary, rather than at the higher
Novell salary. That statement, therefore, does not have the
precedential significance that Wife claims.


¶ 20 In the end, based on our interpretation of the imputation
provision and our own relevant case law, we agree with the
conclusion of the Colorado Court of Appeals “that whether a
person lost a job because of willful or knowing misconduct
is not determinative of whether the person is voluntarily
unemployed or underemployed.” In re J.R.T., 55 P.3d 217,
220 (Colo.Ct.App.2002), aff'd, 70 P.3d 474 (Colo.2003)
(en banc). Instead, the job loss itself must be intentional.
As a result, the district court's finding that Husband was
voluntarily underemployed simply based on the for-cause
nature of his termination from Tahitian Noni was in error.


2. On Remand Husband's Conduct Posttermination May
Be Examined To Determine Whether There Is Voluntary
Underemployment.
[5]  ¶ 21 Nevertheless, our decision that termination for cause


does not in itself constitute voluntary underemployment does
not conclude the inquiry. As the Colorado Court of Appeals
stated in In re J.R.T., 55 P.3d 217 (Colo.Ct.App.2002), aff'd,
70 P.3d 474 (Colo.2003) (en banc),


What is determinative ... is the
person's subsequent course of action
and decision making. A person who
has been involuntarily terminated from
a position may thereafter become
voluntarily ... underemployed by not
attempting in good faith to obtain
new employment at a comparable
salary or by refusing to accept suitable
employment offers.


Id. at 220 (citing Jensen v. Jensen, 877 S.W.2d 131, 136
(Mo.Ct.App.1994)). Adopting a similar approach, a Florida
appellate court has held that even after finding that the parent
was not voluntarily underemployed as a result of termination
or forced resignation, a court must consider “what that parent


has done since the prior employment, i.e., whether he or
she has remained unemployed or underemployed voluntarily”
as a result of the party's “pursuit of his own interests or
through less than diligent and bona fide efforts to find
employment paying income at a level equal to or better
than that formerly received,” see Guard, 993 So.2d at 1089
(internal quotation marks omitted). In other words, after
determining that a petitioner's for-cause job loss did not result
in *757  voluntary unemployment or underemployment, the
district court must then consider what the petitioner has done
in the aftermath of termination to determine whether he or she
has become voluntarily underemployed by virtue of his or her
failure to then make reasonable efforts to obtain employment
at a pay rate comparable to that of the lost employment. This
determination necessarily depends on whether there are jobs
available in the relevant market for a person with the party's
qualifications and experience.


[6]  ¶ 22 In Hall v. Hall, 858 P.2d 1018 (Utah Ct.App.1993),
we described the appropriate analysis for assessing whether a
person's continuing underemployment following termination
is voluntary. See id. at 1023–27. Although the precise issue
in Hall was whether income could be imputed in the absence
of a finding of voluntary underemployment, see id. at 1024,
we identified several factors pertinent to the determination of
whether underemployment is actually voluntary:


Although the trial court found
that appellant is currently earning
less than he was previously, that
isolated finding does not answer
the critical question of whether the
drop in earnings was voluntary.
Rather, appellant's current earnings,
as compared to his historical income,
is merely one element in the
matrix of factual issues affecting
the ultimate finding of whether
appellant is underemployed. Many
critical questions are left unanswered:
What are appellant's abilities? Is
appellant's current salary below the
prevailing market for a person with his
abilities? Are there any job openings
for a person with appellant's abilities?
At a minimum, the trial court must
determine appellant's employment
capacity and earnings potential ...
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before it [can] logically conclude that
he is, in fact, underemployed.


Id. at 1026. These factors closely align with those identified in
the imputation provision for determining how much income
is appropriately imputed. See generally Utah Code Ann.
§ 78–45–7.5(7)(b) (Supp.2006) (current version at 78B–
12–203(7)(b) (2008)) (“If income is imputed to a parent,
the income shall be based upon employment potential and
probable earnings as derived from work history, occupation
qualifications, and prevailing earnings for persons of similar
backgrounds in the community, or the median earning for
persons in the same occupation in the same geographical
area as found in the statistics maintained by the Bureau of
Labor Statistics.”). This overlap is not merely coincidental
but rather stems from the nature of the imputation inquiry.
That is, in cases where the initial job loss was not intentional
and the focus is on the petitioner's conduct in the aftermath,
the factors that the legislature identified in the imputation
provision are as relevant to the determination of whether
the party is in fact voluntarily underemployed as they are
to the determination of the specific amount that ought
to be imputed. This is because reduced income in the
aftermath of job loss does not itself support a reasonable
inference that the underemployment is voluntary; rather, such
a finding of voluntary underemployment must be based on
evidence that the party could be earning more with reasonable
effort. Consequently, the petitioner's skills and experience
as well as the prevailing wages for a person with his or
her qualifications, that is, the considerations outlined in the
imputation provision and in Hall, are pertinent to the district
court's assessment of voluntariness.


[7]  ¶ 23 Put differently, the court must determine whether
there are jobs reasonably available to someone with the party's
qualifications and experience. Should the court determine that
the petitioner is indeed voluntarily underemployed and that
imputation is appropriate under the circumstances, it may
then proceed to refine the analysis to arrive at a specific
amount of income to be imputed. See Connell, 2010 UT
App 139, ¶¶ 16–17, 233 P.3d 836 (stating that “a finding
of voluntary underemployment does not require a court to
impute the higher income; it merely allows it to do so” after
weighing the factors in the imputation provision (citing Hill
v. Hill, 869 P.2d 963, 964–65 (Utah Ct.App.1994))); see also
In re J.R.T., 70 P.3d 474, 478–79 (Colo.2003) (en banc)
(“[A]utomatic imputation of income at the level of pay the
parent earned before being fired would prevent the court from
examining the present circumstances of the parent's incom[e]
earning ability, would *758  not result in like treatment


for similarly situated parents, and would not necessarily
take into account the best interests of the child.” (emphasis
added)); Pace v. Pace, 135 Idaho 749, 24 P.3d 66, 69 (Idaho
Ct.App.2001) (refusing to impute income to a nurse who was
attempting to rehabilitate from the prescription drug addiction
that resulted in her termination from employment where to do
so would “add[ ] to an accumulating burden which falls upon


the parent at a time when [s]he is least able to bear it”). 11


[8]  ¶ 24 While the district court in the case before us did
make some findings regarding the statutory factors, its finding
of voluntary underemployment was ultimately premised on
its conclusion that Husband's conduct at work led to his
termination and the subsequent reduction in his income.
We therefore remand for the district court to reconsider
whether Husband's “subsequent course of action and decision
making” rendered him voluntarily underemployed. See In re
J.R.T., 55 P.3d 217, 220 (Colo.Ct.App.2002). In making this
decision, the district court must address the factors identified
in Hall and codified as subsection (7)(b) of the imputation


provision. 12  If, on remand, the district court finds Husband to
be voluntarily underemployed, it must then determine, based
on the statutory factors and in the exercise of its discretion
under the circumstances, whether income ought to be imputed


to Husband, and if so, how much. 13  In addressing these
issues on remand, the trial court has considerable discretion to
decide *759  whether it is appropriate to reopen the hearing
to take additional evidence or for any other proper purpose,
given the nature of our ruling here.


II. Attorney Fees


¶ 25 We now consider whether the district court properly
exercised its discretion in awarding Wife $20,000 in attorney
fees, rather than the $51,000 that she requested, and whether
it made the appropriate findings to support the award.
Specifically, Husband argues that the award is not sustainable
because the district court did not make detailed findings about
the reasonableness of the fees, Wife's need, or Husband's
ability to pay. Wife's argument that the district court exceeded
its discretion in reducing the fees to $20,000 is based on
three contentions. First, she asserts that the court erred in
deciding that Husband's equity in the marital home was not
income for purposes of attorney fees. Second, she claims that
the determination that the requested fees were unreasonable
was an abuse of the district court's discretion. Finally, she
contends that the district court improperly considered the
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amount of Husband's attorney fees, which were not part of the
evidence, in making that determination.


[9]  ¶ 26 The district court has broad discretion to award
attorney fees in a divorce decree modification action, and we
reverse such an award only if it is “seriously inequitable or
otherwise unjust.” Young v. Young, 2009 UT App 3, ¶ 21, 201
P.3d 301. To allow meaningful appellate review, however, the
decision to award attorney fees must be supported by detailed
findings of fact. See Connell v. Connell, 2010 UT App 139, ¶
27, 233 P.3d 836. There are two classes of attorney fees that
may be awarded in a divorce proceeding, each with different
requirements. See id. ¶ 28. “Fees awarded ... [for establishing
a support order] must be based on the usual factors of
need, ability to pay, and reasonableness.” See id.; see also
Utah Code Ann. § 30–3–3(1) (Supp.2011). “By contrast, in
awarding fees ... [for enforcing an existing support order,] the
court may disregard the financial need of the moving party.
The guiding factor ... is whether the party seeking an award of
fees substantially prevailed on the claim.” Connell, 2010 UT
App 139, ¶ 28, 233 P.3d 836 (internal quotation marks and
additional citations omitted) (citing Utah Code Ann. § 30–3–
3(2)); see id. ¶ 30 (noting that this is because fees awarded for
enforcing an existing order “serve no equalizing function but
allow the moving party to collect fees unnecessarily incurred
due to the other party's recalcitrance”). The district court,
however, retains its discretion to reduce or eliminate attorney
fees if the paying party is unable to pay or if there is another
basis for reduction. See Utah Code Ann. § 30–3–3(2). The
district court here made two awards of attorney fees: one in
the amount of $3324.71—the full amount requested—for fees
incurred at the August 29, 2005 OSC hearing and one in the
amount of $16,675.29—reduced from the requested amount
of approximately $48,000—to cover the remainder of Wife's
accrued fees. We will address the propriety of each award in
turn.


A. The District Court Properly Awarded Attorney Fees
in the Amount of $3324.71 for the August 29, 2005 OSC
Hearing.
[10]  [11]  ¶ 27 In June 2005, Wife filed a motion for


an order to show cause on the basis that Husband was not
paying alimony or child support as required by the divorce
decree. As a result, the district court ordered Husband to
make back payments. It reserved the issue of attorney fees,
however, until trial. At trial, Wife requested an award of fees
for the OSC hearing in the amount of $3324.71 and provided
supporting documentation. The district court determined
Wife to be the prevailing party at that hearing, found the


fees to be “appropriate,” and awarded Wife the $3324.71 she
requested. Husband now argues that the court failed to make
findings regarding Wife's need. Wife's need, however, is not
“relevant” in actions to enforce existing support orders. See
Connell, 2010 UT App 139, ¶¶ 28, 31, 233 P.3d 836 (stating
that the financial need of the moving party may be disregarded
in enforcement actions). Rather, reasonable attorney fees may
be awarded to the prevailing party. See id. Because the district
court made the requisite findings and there is no challenge
*760  to those findings, we affirm the award of $3324.71 in


attorney fees from the August 29, 2005 OSC hearing.


B. It Is Necessary To Remand for Additional Findings with
Respect to the Remaining Attorney Fees.
[12]  ¶ 28 Wife also requested approximately $48,000 for


attorney fees that were incurred at earlier OSC hearings and
at trial. Although Wife provided the district court with a
breakdown of these fees for reference, the court did not
distinguish between fees incurred to enforce existing support
orders (OSC hearing fees) and those incurred in establishing
a new order (trial fees) in making the award. Because the
district court did not make this distinction, we cannot conduct
a meaningful review of its conclusions. See generally id. ¶
27 (requiring the trial court to make adequate findings of fact
to permit appellate review). We recognize that the district
court made findings on all the required factors applicable
to an award of trial fees (Wife's need, Husband's ability
to pay, the reasonableness of the requested fees) and OSC
hearing fees (Wife's status as the prevailing party). But
because the analyses were combined, with the fees from each
proceeding lumped together without distinction, we cannot
meaningfully assess whether the award constituted a proper
exercise of discretion. Remand will allow the district court
an opportunity to more clearly enunciate its findings with
respect to the two types of claims for attorney fees and more
fully explain its reasoning for any reductions. Furthermore,
the court's determination about whether Husband is in fact
voluntarily underemployed directly relates to Husband's
ability to pay and may affect the district court's decision
regarding trial fees. We therefore reverse the award and
remand for the entry of attorney fees with the requisite
findings for each type of award.


1. Findings on Remand
¶ 29 On remand, should the district court award Wife attorney
fees incurred during the OSC hearings, “its order should be
supported by a finding that Wife substantially prevailed on the
motions for which she seeks attorney fees.” See Connell, 2010
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UT App 139, ¶ 32, 233 P.3d 836. If it reduces or precludes
Wife's recovery of attorney fees from the OSC hearings, it
must include “a finding that Husband is impecunious or a
statement on the record of its reason for its decision,” such as
a finding that the requested fees were unreasonable. See id.


¶ 30 If the district court awards attorney fees incurred at
trial, it must make findings regarding “Wife's need, Husband's
ability to pay, and the reasonableness of the fees.” See id. An
award of less than all the fees requested should include an
explanation of how the court arrived at the amount awarded.
See generally Rappleye v. Rappleye, 855 P.2d 260, 266
(Utah Ct.App.1993) (remanding for further consideration
of the reasonableness of the attorney fees award because
the factual findings did not adequately explain why the
district court awarded the wife $5000 when she requested
over $15,000). In addition, contrary to Wife's contention, it
appears to us that the district court properly understood that
it could not consider Husband's counsel's unsworn statement
that Husband's fees were approximately one-fifth of Wife's
as evidence that Wife's fees were unreasonable, and we
anticipate that on remand it will also base its reasonableness
finding solely upon the competent and admissible evidence
presented to it.


2. Home Equity
[13]  ¶ 31 In connection with any award of attorney fees, the


district court may consider all sources of income but, contrary
to Wife's position, is not required to treat Husband's equity in
the marital home as income. The cases relied upon by Wife
help to illustrate this maxim. For example, in Crompton v.
Crompton, 888 P.2d 686 (Utah Ct.App.1994), this court held
that


it would be inappropriate for an
appellate court to tie the hands of a trial
court by confining its consideration
of income in every case to only that
which springs from a forty-hour-week
source. A trial court must be able
to consider all sources of income
that were used by the parties during
their marriage to meet their self-
defined needs, from whatever source
—overtime, *761  second job, self-
employment, etc., as well as unearned
income.


Id. at 689. Wife argues that the home equity here is the type
of “unearned income” referenced in Crompton. In Crompton,
however, the husband had consistently worked twenty to
thirty hours in overtime each week throughout the marriage.
See id. at 688. Because the parties had established a lifestyle
that consumed this additional income, the trial court imputed
income to the husband that included overtime pay. See id.
In affirming, this court recognized that the overtime income
was enjoyed during the marriage and was “regular, consistent
and predictable.” See id. In the instance case, the home
equity is a one-time source that came into being because
of the divorce. Moreover, the language in Crompton merely
grants the trial court the flexibility to consider all sources
of income. Nothing about the language of this case, or other
cases cited by Wife, mandates that the court consider all the
paying party's assets, such as home equity, as income for
purposes of calculating support orders; rather, the matter is
left to the court's judgment. See, e.g., Young v. Young, 2009
UT App 3, ¶¶ 23–24, 201 P.3d 301 (concluding that the
trial court's consideration of the husband's proceeds from the
sale of the marital home in determining his ability to pay
attorney fees was within its discretion where the husband


was incarcerated and had no other source of income); 14


cf. Adelman v. Adelman, 815 P.2d 741, 745–46 (Utah
Ct.App.1991) (affirming the trial court's decision to allow the
wife to collect past-due alimony and unreimbursed medical
expenses for the minor children, monies that had already
been deemed the husband's responsibility, from the husband's
equity in the marital home). We decline to adopt such a
requirement here.


C. Attorney Fees on Appeal Are Not Warranted.
¶ 32 Finally, Wife requests attorney fees on appeal. Wife's
request, however, is limited to fees pursuant to rule 33 of
the Utah Rules of Appellate Procedure. Under rule 33, a
party may recover attorney fees incurred on appeal where the
argument “is one that is not grounded in fact, not warranted by
existing law, or not based on a good faith argument to extend,
modify, or reverse existing law.” Utah R.App. P. 33(b). Based
on our decision here, rule 33 does not support an award of
attorney fees against Husband on appeal.


CONCLUSION


¶ 33 Husband's change in income constituted a substantial
change in circumstances that warranted consideration of his
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modification petition. Because Wife alleged that Husband's
reduced income was due to voluntary underemployment after
his involuntary termination, the court was required to conduct
the imputation analysis to determine if Husband was in fact
voluntarily underemployed and, if so, whether income ought
to be imputed to him. We reverse the district court's finding
that Husband was voluntarily underemployed based solely on
his termination from Tahitian Noni and remand for the court
to consider whether Husband is voluntarily underemployed
based on his posttermination conduct and if so, to calculate
how much income, if any, to impute to him.


¶ 34 With respect to attorney fees, we affirm the award of
$3324.71 incurred at the August 29, 2005 OSC hearing. We


reverse, however, the attorney fees award in the amount of
$16,675.29 and remand for the district court to make findings
consistent with this opinion in support of any fees awarded
beyond the $3324.71. Wife's request for attorney fees on
appeal is denied.


¶ 35 WE CONCUR: GREGORY K. ORME and JAMES Z.
DAVIS, Judges.


All Citations


272 P.3d 748, 700 Utah Adv. Rep. 6, 2012 UT App 16


Footnotes
1 Wife filed her own petition to modify in which she asked the district court to require Husband to submit copies of certain


financial documents each year. The parties reached an agreement to exchange tax returns by April 30 of each year, and
the court granted Wife's petition to modify the divorce decree as per their stipulation. That modification is not at issue
in this appeal.


2 In 2008, the Utah Legislature renumbered the Utah Child Support Act, in which the imputation provision is located.
Because the imputation provision has also been substantively amended, however, we must refer to the version in
effect during the lower court proceedings. For convenience of the reader, we will generally refer to this provision as the
imputation provision rather than by number within the text. In citation, however, we must reference the former numbering,
which was 78–45–7.5(7). See Utah Code Ann. § 78–45–7.5(7) (Supp.2006). Section 78–45–7.5(7) is now codified as
section 78B–12–203(7). See Utah Code Ann. § 78B–12–203 amend. notes (2008).


References to other pertinent sections of the child support act as well as to the divorce provisions governing modification
of alimony, however, are to the current version because they are substantively identical to the version then in effect.


3 The 2006 version of the imputation provision is identical to the statute that was in effect when Husband's employment
with Tahitian Noni first ended in January 2005. Compare Utah Code Ann. § 78–45–7.5(7) (Supp.2006), with id. (2002).
The parties have only referred to the 2006 version, and we therefore refer to it as well for consistency.


4 Although Husband may have been aware that his income could significantly decrease if he failed to remedy the behaviors
that were leading to the warnings regarding his job performance, “[t]he fact that [a] part[y] may have anticipated [a
substantial material change in circumstances] in [his] own mind[ ] ... does not mean that the decree itself contemplates
the change.” See Bolliger v. Bolliger, 2000 UT App 47, ¶ 13, 997 P.2d 903 (fourth alteration in original) (internal quotation
marks omitted).


5 Husband contends that the district court could not have made this finding without improperly relying on the substance of
deposition and affidavit testimony that was admitted solely for impeachment purposes. We need not address that issue,
however, because our conclusion in this section that Husband's termination, even if for cause, cannot be the basis for a
finding of voluntary underemployment renders any erroneous consideration of impeachment testimony harmless.


6 Husband contends that the court abused its discretion in imputing his full previous salary to him because the evidence did
not support imputation of income at that level. Although Husband presents this as an insufficiency-of-the-evidence claim,
it appears to us that the district court did not impute income to him at all. Rather, as explained above, once the court
found that his termination from Tahitian Noni was for cause, it simply decided that his subsequently-reduced income was
voluntary as well and equated Husband's voluntary underemployment with a lack of changed circumstances sufficient
to warrant consideration of the petition to modify. It therefore declined to modify the support orders and left Husband's
support obligations unchanged. Although the result was the same as it would be if the court had imputed income to
Husband at his previous salary, the court actually did not conduct an imputation analysis and therefore did not impute
income to Husband at all.


7 Although the section of the Utah Code that addresses imputation is located in the Utah Child Support Act, “it is also
relevant to imputation in the alimony context.” Fish v. Fish, 2010 UT App 292, ¶ 14 n. 5, 242 P.3d 787.
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8 Indeed, however inviting it may seem under the circumstances, alimony and child support are not intended to be used
as a form of punishment. See, e.g., English v. English, 565 P.2d 409, 411 (Utah 1977) (“The purpose of alimony is to
provide support for [one spouse] and not to inflict punitive damages on the [other]. Alimony is not intended as a penalty
against the [paying spouse] nor a reward to the [dependent spouse] ....” (internal quotation marks omitted)); Connell v.
Connell, 2010 UT App 139, ¶ 16, 233 P.3d 836 (“The purpose of ... imputation is to prevent parents from reducing their
child support or alimony by purposeful unemployment or underemployment.” (internal quotation marks omitted)).


9 We have located cases from three jurisdictions that have held that termination for cause constitutes voluntary
unemployment or underemployment. Only one, however, actually interprets the “voluntary unemployment or
underemployment” language to include terminations for cause. In that case, the Kentucky Court of Appeals, in an
unpublished decision, rather summarily extended the reasoning of an earlier case that held that an incarcerated parent
was voluntarily underemployed to a case where a father was terminated for violating his company's drug policy. See
H.E.S. v. Commonwealth, No. 2008–CA–001006–ME, 2009 WL 414597, at *1 (Ky.Ct.App.2009) (stating that like the
incarcerated parent, it was “apparent that [the father who failed to comply with company policy was] voluntarily engaged in
conduct which he should have known would impair his ability to support his children” (internal quotation marks omitted)).
In the other two jurisdictions, the applicable statutes explicitly include an element of fault. See Woehl v. Woehl, 2002 SD
6, ¶¶ 8, 15, 639 N.W.2d 188, 190–92 (rejecting “the notion that ... [the] resulting termination of [a father who struck his
coworker-girlfriend at their place of employment] cannot be considered voluntary because he did not provoke termination
for the express purpose of avoiding child support” on the basis that the applicable statute permits a court to impute income
where “[t]he voluntary act of [the] parent ... reduces that parent's income” (third alteration in original) (internal quotation
marks omitted)); see also Ewing v. Ewing, 2004 PA Super 46, ¶ 23, 843 A.2d 1282 (noting that the statutory provision
includes “fired for cause” in its definition of “voluntary reduction of income”).


In three other jurisdictions, the pertinent state law expressly prohibits a district court from granting a petition to reduce
support obligations based on a change in circumstances attributable to the petitioner's voluntary acts. See, e.g., In re
Marriage of Imlay, 251 Ill.App.3d 138, 190 Ill.Dec. 539, 621 N.E.2d 992, 993–95 (1993); Murphy v. Murphy, 17 Neb.App.
279, 759 N.W.2d 710, 715–16 (2008); Edwards v. Lowry, 232 Va. 110, 348 S.E.2d 259, 261 (1986), superseded by
statute on other grounds as stated in Farley v. Liskey, 12 Va.App. 1, 401 S.E.2d 897, 898–99 (1991).


10 In this discussion, we sometimes refer to the “voluntary unemployment or underemployment” element of the imputation
provision as simply the “voluntary underemployment” element. This shorthand is for ease of reference.


11 There are several Utah cases where the obligated party is incarcerated following a criminal conviction and income is
imputed in the amount the party would be earning but for the incarceration, regardless of the realities of the party's ability
to make support payments. See, e.g., Young v. Young, 2009 UT App 3, ¶ 13, 201 P.3d 301; Proctor v. Proctor, 773 P.2d
1389, 1391 (Utah Ct.App.1989) (mem.). In those cases, the imputation analysis is cursory, apparently because the choice
to commit a criminal act results in the party being unable to work and thereby fulfill his or her support obligations. See
generally Commonwealth ex rel. Marshall v. Marshall, 15 S.W.3d 396, 401–02 (Ky.Ct.App.2000) (reversing a reduction
of a child support obligation for an incarcerated father because “he voluntarily engaged in conduct which he should have
known would impair his ability to support his children”). Our decision here does not reach the situation of an obligor who
is out of a job as the result of a choice to engage in criminal activity.


12 Husband contends that the district court should use the 2007 version of the imputation provision, which became effective
on July 1, 2007, rather than the 2006 version, which was in effect at the time of the underlying events and through the
time of trial, see Utah Code Ann. § 78–45–7.5(7) (2002, Supp.2006, & Supp.2007) (current version at Utah Code Ann. §
78B–12–203(7) (2008)). It is well established that “[w]hen adjudicating a dispute we apply the version of the statute that
was in effect at the time of the events giving rise to [the] [action],” Connell v. Connell, 2010 UT App 139, ¶ 16 n. 4, 233
P.3d 836 (second and third alterations in original) (internal quotation marks omitted). Although there are some limited
exceptions to this rule, Husband has not persuaded us, with regard to subsection (7)(a) of the imputation provision, that
any such exceptions were applicable at the time of the trial on June 7, 2007.


In Hall v. Hall, 858 P.2d 1018 (Utah Ct.App.1993), however, this court identified the availability of employment
opportunities as one of the factors relevant to determining whether one is voluntarily underemployed. See id. at 1026.
As we have discussed, the Hall factors are substantially identical to the statutory factors listed in subsection (7)(b). For
this reason, we view the 2007 amendment to subsection (7)(b) as having clarified the statute by specifically identifying
“employment opportunities” as a factor, rather than having added it as a new one. As Hall implicitly recognized, the
availability of opportunities for more remunerative employment is a natural and logical consideration in the analysis of
whether unemployment or underemployment is voluntary.
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13 Husband argues, in his reply brief, that the district court must take into consideration his tax liability when calculating
his alimony obligation. See generally Fish v. Fish, 2010 UT App 292, ¶ 21, 242 P.3d 787 (instructing the trial court to
consider the husband's tax liability on imputed income as part of its examination of his ability to pay alimony); Andrus
v. Andrus, 2007 UT App 291, ¶¶ 17–18, 169 P.3d 754 (remanding for additional findings on the husband's ability to pay
alimony when the district court was presented with evidence of his tax obligations but did not make any findings that
demonstrated whether it had considered these payments in calculating his income). We decline to consider this claim,
however, because it was presented for the first time in the reply brief and is therefore waived. See generally Allen v.
Friel, 2008 UT 56, ¶ 8, 194 P.3d 903 (“It is well settled that issues raised by an appellant in the reply brief that were
not presented in the opening brief are considered waived and will not be considered by the appellate court.” (internal
quotation marks omitted)).


14 Wife also directs us to the decision of Madsen v. Madsen, No. 971680–CA, 1998 WL 1758391 (Utah Ct.App.1998)
(mem.). In that case, the trial court ordered the husband to pay $2000 in attorney fees, which it found he could pay from
his equity in the marital home. See id. at *2. This court, however, remanded for additional findings to support the amount
of the award. See id. There was no discussion about whether the court's consideration of home equity as income was
proper. See id.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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1 Utah 2d 34
Supreme Court of Utah.


CALLISTER
v.


CALLISTER.


No. 7967.
|


Oct. 16, 1953.


Proceeding on defendant's motion to modify decree of
divorce. The District Court, Salt Lake County, Joseph G.
Jeppson, J., entered judgment reducting monthly payments
required of defendant to plaintiff from $400 per month to
$250 per month, and ordering plaintiff to pay her own
attorney's fees, and plaintiff appealed. The Supreme Court,
Hoyt, D. J., held that payments made pursuant to provision
of property settlement agreement which expressly referred to
such payments as alimony without anywhere referring to such
payments as payments for interest in property, were alimony,
and were subject to modification by court granting decree.


Affirmed.


Attorneys and Law Firms


*35  **944  James W. Beless, Jr., Gustin, Richards &
Mattsson, Salt Lake City, for appellant.


Nielson & Conder, Salt Lake City, for respondent.


Opinion


HOYT, District Judge.


This appeal involves first the question of power of the court
to modify provisions of a divorce decree which required
defendant (respondent here) to make monthly payments to
plaintiff throughout her life or until her remarriage. In 1945
plaintiff (appellant) commenced suit for divorce and prayed
for division of property and for alimony. During the pendency
of the proceedings **945  an ‘Agreement of Property
Settlement and Alimony’ was entered into and executed by
the parties. In addition to provisions for division between the


parties of real and personal property of considerable value the
agreement contained the following:
‘That the second party (respondent) agrees to pay to the first
party (appellant) alimony in the sum of $400.00 per month
during the life of the first party or until her remarriage.


‘Sixth. This agreement and conveyance is mutually intended
to be, and the same is hereby expressly made and intended by
each of the parties hereto as a mutual release, relinquishment
and conveyance of all the right, title and interest that may
now be or shall hereafter be, during the lifetime or at the
*36  death of either of the parties hereto, acquired by the


other by virtue of said marriage that now subsists between the
parties hereto under the laws of the State of Utah, in and to
all of the property, both personal and real, of the other party,
except to the extent of the moneys to be paid by the second
party to the first party as alimony and support money; and it
is the intention of the parties hereto to mutually release and
waive all provisions of the laws of the State of Utah relating
to husband and wife as to dower or the interests of the wife in
the real property, homestead rights, etc., and forever bar each
other respectively from rights of succession or inheritance by
reason of the marriage relation existing between them.


‘Seventh. Second party hereby agrees to pay all attorneys'
fees, costs, and expenses in any manner incurred by first
party in the enforcement of this contract, or by reason of any
controversy arising therefrom.’


The plaintiff was granted a divorce, custody of a minor
child, and judgment for division of property in accordance
with the terms of the agreement mentioned. A copy of
the agreement was attached to the court's findings and by
reference incorporated as a part of the findings. The decree
entered in the case contained the following recitals:
‘That plaintiff be and she is hereby awarded judgment against
the defendant for alimony in the sum of $400 per month
during the life of the plaintiff or until her remarriage, and for
support money in the amount of $50 per month for the support
of the minor child until said child becomes eighteen years of
age. * * *


‘That the agreement of property settlement and alimony dated
July 28, 1945, heretofore entered into by and between the
parties be and the same is hereby approved by the court and
the same is hereby ordered to be binding upon the parties.’
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In July 1952 the defendant filed a motion to amend the
judgment with respect to the monthly payments, and asked
the court to reduce the amount from $400 to $200 per month,
alleging as grounds therefor that defendant's income had
been materially reduced and his health impaired since the
rendition of the decree. Plaintiff filed an amended answer
denying the defendant's allegations. The original answer is
not shown as a part of the record on appeal. Trial of issues
was had and the court found that since the rendition of
the decree the defendant's income from his practice as a
physician and surgeon had decreased from $1,000 per month
to $600 per month; that he had remarried and had a wife and
child to support; that since 1949 he had suffered from heart
trouble which had become progressively worse, making it
*37  necessary for him to abstain from activities producing


physical or mental strain, thereby reducing his income from
his profession; also that plaintiff had income from rentals
in excess of $4,500 per year besides some income from
investments in stocks. The court concluded that monthly
payments required of defendant to plaintiff should be reduced
from $400 per month to $250 per month, also that defendant
should not be required to pay plaintiff's attorney fees in the
proceeding. Judgment was entered accordingly. Defendant
appeals and asserts (1) that the judgment requiring monthly
payments is not subject to modification; **946  that it was
based upon an agreement for property settlement and that the
payments required do not fall within the accepted definition
of alimony; (2) that the evidence does not support the findings
of the court relative to change of circumstances upon which
the judgment is based; (3) that voluntary impoverishment is
not ground for modification of the decree; (4) that the court
erred in not allowing plaintiff her attorney fees.


Our statute Sec. 30-3-5, U.C.A.1953, provides that:


‘When a decree of divorce is made the
court may make such orders in relation
to the children, property and parties,
and the maintenance of the parties and
children, as may be equitable * * *. Such
subsequent changes or new orders may
be made by the court with respect to the
disposal of the children or the distribution
of property as shall be reasonable and
proper.’


This court has interpreted the statute to authorize the courts
to increase or decrease alimony payments upon a showing of


substantial change of circumstances. Buzzo v. Buzzo, 45 Utah
625, 148 P. 362.


It is generally held that under such a statute the court can
modify a decree for alimony regardless of whether the decree
was based upon an agreement of the parties. See annotations
in 58 A.L.R. 639; 109 A.L.R. 1068; 166 A.L.R. 675.
[1]  This court has held that, by reason of the statute, an


agreement or stipulation between parties to a divorce suit as
to alimony or payments for support of children is not binding
upon the court in entering a divorce decree, but serves only
as a recommendation, and if the court adopts the suggestion
of the parties it does not thereby lose the right to make such
modification or change thereafter as may be requested by
either party, based upon change of circumstances warranting
such modification. Jones v. Jones, 104 Utah 275, 139 P.2d
222; Barraclough v. Barraclough, 100 Utah 196, 111 P.2d
792.


Counsel for plaintiff contends however that in the above cases
there was not involved a property settlement agreement such
as here and that this case must therefore be distinguished
and should be governed by the doctrine announced in *38
Dickey v. Dickey, 154 Md. 675, 141 A. 387, 58 A.L.R.
634, and North v. North, 339 Mo. 1226, 100 S.W.2d 582,
109 A.L.R. 1061. Plaintiffs also cites Ettlinger v. Ettlinger,
3 Cal.2d 172, 44 P.2d 540; Puckett v. Puckett, 21 Cal.2d
833, 136 P.2d 1; and Rich v. Rich, 44 Cal.App.2d 526, 112
P.2d 780. Counsel contends that in these cases it is held
that where there has been a property settlement agreement,
coupled with an agreement for monthly payments, and the
court has approved of such agreement and adopted it in
the divorce decree, the provision for monthly payments is
an inseparable part of the property settlement and therefore
may not be subsequently modified except by consent of both
parties.


It is noted that in Dickey v. Dickey, supra, the Supreme
Court of Maryland held that where both the agreement and
the decree provided for monthly payments during the life or
until the remarriage of the wife, such payments could not
be considered to be alimony, and therefore the court did not
have jurisdiction either to modify the decree or to enforce the
payments of contempt proceedings. This was based upon the
view that the court in the divorce action did not have power, in
the absence of agreement by the parties, to grant a judgment
requiring payment of alimony after the death of the husband,
and having granted judgment based upon the contract of the
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parties, which might require payments after the husband's
death, such payments could not be considered alimony.


This view is opposed to the majority of appellate decisions as
appears from annotations in 18 A.L.R. 1047, 1050, and 101
A.L.R. 324, 326, and is not in harmony with views of this
court as announced in Murphy v. Moyle, 17 Utah 113, 53 P.
1010, 1012, 70 Am.St.Rep. 767. The Utah statute at the time
of that decision was substantially the same as now. The court
said:
‘This statute is broad and comprehensive. Under it the court
has power to make such a decree as the circumstances
may warrant, and doubtless, if there is danger of the father
squandering **947  the estate, or if, from hostility or other
cause he is likely to refuse maintenance to his wife, or support
to his children awarded to her, and thus leave the children
to be supported by the mother without aid from his estate,
the court may make such order, respecting the property and
the support and maintenance of the wife and children, as is
just and equitable, and such order or decree may be made
to continue in force after his decease; and the court may
afterwards, if occasion shall require it, make such change
in any decree as ‘will be conducive to the best interests of
all parties concerned.’ * * * it is the solemn duty of every
husband and father to support his wife during life, and his
children during their minority, suitably to their station in
life, and, if he fail to do so, every *39  principle of justice
demands that they be thus supported out of his estate.'


It is true that in that case the claim made against the deceased
husband's estate was for support of a minor child, but the
opinion expressed as to the power of the court under the
statute to award alimony to continue after the death of the
husband appears to be supported by the weight of judicial
authority.


In North v. North, supra, the Supreme Court of Missouri
held that in a divorce proceeding the court had no power
to enter judgment calling for payments after the death of
the husband, except pursuant to consent or agreement and
that where a contract had been entered into for a division of
property and for payment of $500 per month until the death
or remarriage of the wife, with a note and trust deed given to
secure performance, and where the divorce decree approved
the contract and incorporated its terms in the judgment, the
court had no jurisdiction to subsequently reduce the monthly
payments, regardless of the fact that they were referred to in
the decree as alimony. It should be noted however that in that
case a note and trust deed had been given to secure payment


of the installments of so-called alimony and the agreement
expressly recited that in consideration of the provisions
made for her, the wife agreed to release the husband from
any further obligation to pay alimony or to support and
maintain her. Under such an agreement and decree it would
be unreasonable to reduce the payments ordered to be made.
But insofar as the decision might be considered authority for
the doctrine that the court has not jurisdiction to modify an
award of alimony in a case where there has been a property
settlement, we are not inclined to follow it.


In the California cases cited by plaintiff, it appears that the
contract provisions relative to installment payments were
found to be an integral element in the settlement of property
rights, and that this was the basis for the holdings that the
court could not subsequently modify the decree. In Ettlinger
v. Ettlinger, the opinion recites:
‘The agreement indicates that the monthly payments to be
made thereunder by defendant to plaintiff, stated to be for the
latter's ‘support and maintenance,’ constituted an integral and
important element in the amicable adjustment and liquidation
of such property rights. In our opinion, the contract suggests
that such payments were to be made to and received by
plaintiff as part of the property settlement and in lieu of
property rights (emphasis added). This would appear to have
been recognized in both the interlocutory and final decrees
of divorce, for each provides that ‘neither the making of this
decree nor anything herein contained shall in any manner
modify, restrict, affect or prejudice the provisions or any
of them, of said agreement hereinabove *40  mentioned *
* * which agreement * * * shall remain in full force and
effect.’' [3 Cal.2d 172, 44 P.2d 543.]


A subsequent opinion by the Supreme Court of California,
Hough v. Hough, 26 Cal.2d 605, 160 P.2d 15, 18, clarifies and
appears to set at rest the law of California relative to the issue
here under discussion. It quotes with approval the following
from 39 Michigan Law Review 128:


‘Assuming that the court has power by
statute to modify a decree not based
**948  on contract, it would seem


that in the view of most courts there
is no sufficient reason to take the
decree based on contract out of the
operation of the statute as to the alimony
provisions. That the interest of the state
in the marital status and the dissolution
thereof is sufficient reason to support
such a view hardly seems to require
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demonstration. * * * The obligation
to pay alimony or support money
to a divorced wife is one peculiarly
justified by considerations of social
desirability and generally prescribed as a
consequence to dissolution of the marital
relation. Being a continuing obligation,
and being subject to scrutiny of the
courts as to fairness and adequacy at
its inception, it should so remain and
the contract of the parties should not
be allowed to oust the court of power
otherwise exercisable.’


The court then says:


‘This does not mean that payments under
property settlement agreements may be
modified even though incorporated in the
decree. They may not. (Citing cases.)
But in such a situation there is not the
same underlying policy. The settlement
of property rights should be final in
order to secure stability of titles. Support
allowances on the other hand should be
subject to the discretion of the court
as justice may require. * * * It has
been loosely stated generally in passing
that the divorce court has no jurisdiction
to modify a decree based upon a
property settlement agreement. (Citing
cases, including Ettlinger v. Ettlinger,
supra.) However, that does not mean
that the court does not have jurisdiction
on an application for modification to
decide correctly or incorrectly whether
the decree is based upon a property
settlement agreement, and is not subject
to modification, or is based upon alimony
or support allowance covenants, and is
subject to modification.’


[2]  [3]  [4]  In the case before us the agreement provided
for division of property to each of the parties which so
far as shown appears to have been of approximately equal
value. The language of the paragraph relating to monthly
payments to the plaintiff clearly shows that it was intended
to be for support of the plaintiff. It is expressly referred to
as ‘alimony.’ The paragraph *41  begins with the statement


that ‘the second party agrees to pay to first party alimony
in the sum of $400 per month during the life of the first
party.’ It ends with the statement ‘The alimony and support
money payments herein mentioned shall be paid to first
party on or before the 5th day of each and every month.’
There is no statement anywhere in the agreement that the
monthly payments constituted payment for plaintiff's interest
in property decreed to defendant. In paragraph Sixth of the
agreement, hereinabove quoted, the payments to be made to
plaintiff are again referred to as ‘alimony.’ In view of these
facts we hold that the payments must be considered alimony
for support of plaintiff. We further hold that these provisions
are not an inseparable part of the agreement relating to
division of property and that by approval of the agreement
in the decree the court did not divest itself of jurisdiction
under the statute to make such subsequent changes and orders
with respect to alimony payments as might be reasonable and
proper, based upon change of circumstances. We hold this to
be true even though the provisions of the agreement should
be interpreted to mean that the parties intended to stipulate
for a fixed and unalterable amount of monthly alimony. The
object and purpose of the statute is to give the courts power
to enforce, after divorce, the duty of support which exists
between a husband and wife or parent and child. Legislators
who enacted the law were probably aware of a fact, which
is a matter of common knowledge to trial courts, that parties
to divorce suits frequently enter into agreements relative to
alimony or for child support which, if binding upon the
courts, would leave children or divorced wives inadequately
provided for. It is therefore reasonable to assume that the law
was intended to give courts power to disregard the stipulations
or agreements of the parties in the first instance  **949  and
enter judgment for such alimony or child support as appears
reasonable, and to thereafter modify such judgments when
change of circumstances justifies it, regardless of attempts
of the parties to control the matter by contract. Under the
authorities herein cited such a view seems to be generally
if not universally adhered to by the courts. If it were held
otherwise in this case, in which a husband asks for reduction
of alimony, it would establish a precedent which in future
cases might prevent divorced wives in serious distress from
obtaining increased alimony from ex-husbands possessed of
wealth or ample income to provide for them. We hold that the
trial court had power and jurisdiction to modify the decree of
divorce with respect to the payments involved herein.


[5]  [6]  Plaintiff's next contention, that the evidence does
not support the trial court's findings, nor its conclusions of
law and judgment, makes it necessary for us to review the







Callister v. Callister, 1 Utah 2d 34 (1953)


261 P.2d 944


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5


evidence since this is an equity case. Clawson v. Wallace,
16 Utah 300, 52 P. 9; Utah Const. Art. 8, Sec. 9. However,
*42  there is little or no dispute between the parties as to


the evidence. The testimony of witnesses is also substantially
without conflict. The trial court found that the income of the
defendant from his profession as a physician and surgeon at
the time of the divorce was approximately $1,000 per month
and that at the time of the proceedings for modification it
had decreased to approximately $600 per month. Counsel
for plaintiff contends that the decrease in income ‘is directly
attributable to the luxury of a clinic which the defendant
persists in maintaining’ and it is asserted that voluntary
improverishment is not a ground for reduction of alimony.
With the latter statement we agree, but we cannot say that the
circumstances shown by the evidence as to maintenance of the
clinic by defendant amounts to voluntary impoverishment.
It may not have proved a profitable venture, but we cannot
say that that could have been foreseen with any degree of
certainty. We believe from a reading of the transcript and
exhibits that the findings of the trial court are approximately
correct as to the income of the defendant from his profession
at the time of the decree and at the time of the order
for modification. His income from other sources appears
to have been approximately $7,000 per year at the time
of the divorce, and almost entirely from stocks and bonds
which were then divided approximately equally between
plaintiff and defendant. Defendant's income from sources
other than his profession during the year 1951 appears to
have been $3,243.11 and in 1950, $3,250.62. The evidence


shows that the defendant was fifty-eight years of age at
time of proceedings for modification, that between April
1949 and November 1952 he had three examinations by a
recognized heart specialist; that such examinations showed
a developing abnormality of the heart, indicating coronary
disease, and that the specialist had advised defendant to
reduce his activities and avoid strain and exhaustion. We
believe the evidence justified a finding that defendant's health
has become impaired to some extent and that this condition
will probably result in reducing defendant's income. We also
believe that the evidence shows that plaintiff has a sufficient
income from property owned by her to justify the court's
ruling that defendant should not be required to pay her
attorney fees and costs in these proceedings.


The judgment of the trial court will be affirmed. Each party
to bear his or her own costs.


WOLFE, C. J., and McDONOUGH and WADE, JJ., concur.


CROCKETT, J., having disqualified himself, does not
participate herein.


HENRIOD, Justice, does not participate herein.


All Citations


1 Utah 2d 34, 261 P.2d 944


Footnotes
1 Jones v. Jones, 104 Utah 275, 139 P.2d 222; Barraclough v. Barraclough, 100 Utah 196, 111 P.2d 792.
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Robert W. DENLEY
v.


Mary Ellen DENLEY.


No. 13297.
|


Argued May 2, 1995.
|


Decided July 4, 1995.


Ex-husband filed motion for modification of alimony
and child support payments that had been awarded upon
dissolution of marriage. The Superior Court, Judicial District
of Waterbury, Harrigan, J., denied motion, and ex-husband
appealed. The Appellate Court, Dupont, C.J., held that: (1)
trial court did not abuse discretion by comparing ex-husband's
financial condition at time of modification proceeding and
during last full calendar year prior to dissolution judgment;
(2) amount of car allowance did not affect trial court's
determination that there had not been substantial change in
circumstances; (3) trial court should not have considered as
income profit that ex-husband received through redemption
of stock options that had been awarded to him at time
of dissolution; and (4) there was no substantial change in
circumstances of either party warranting modification of ex-
husband's obligation of support and alimony.


Affirmed.


Attorneys and Law Firms


**629  *349  Robert W. Denley, pro se, for appellant
(plaintiff).


Kevin P. Thornton, Southbury, with whom, on the brief, was
Michele A. Caulfield, Thomaston, for appellee (defendant).


Before DUPONT, C.J., and HEIMAN and SCHALLER, JJ.


Opinion


DUPONT, Chief Judge.


The plaintiff appeals from the judgment of the trial court
denying his motion for modification of alimony and child
support payments that had been awarded to the defendant
upon the dissolution of the marriage of the parties. The
plaintiff claims that the trial court improperly (1) allowed
to be introduced *350  and considered evidence of the
plaintiff's income in 1991 and 1992, (2) characterized the
plaintiff's automobile allowance as income, (3) included
in the calculation of income money that the plaintiff had
received from the exercise **630  of stock options, awarded
to him as part of the dissolution, and (4) rendered a decision
that was contrary to the evidence presented at the hearing on
the motion for modification. We affirm.


The marriage of the plaintiff and the defendant was dissolved
on March 10, 1992. The dissolution decree required the
plaintiff to pay to the defendant $300 a week in alimony and
$375 a week in child support for the parties' two children.
The dissolution decree further provided that the plaintiff
would retain certain stock options, not then exercisable,
which the plaintiff had acquired as part of his employment
compensation as a field salesman with Anthem Electronics.


On April 21, 1993, the plaintiff filed a motion for
modification of alimony and support payments. In the motion
and at the hearing on the motion, the plaintiff argued that there
had been a substantial change in his financial circumstances
since the entry of the decree. The plaintiff claimed that
because he had lost an important client, his income had
decreased substantially. In support of his argument, the
plaintiff submitted an affidavit that reflected his average
weekly income for part of 1993.


The trial court held a hearing on the motion for modification
and allowed evidence to be introduced of the plaintiff's
income in 1991, 1992 and part of 1993, including the profit
that the plaintiff had generated by exercising his stock
options. The trial court found that the plaintiff had failed
to satisfy his burden of proving a substantial change in his
circumstances.


“General Statutes § 46b-86 governs the modification or
termination of an alimony or support order after the *351
date of a dissolution judgment.” Borkowski v. Borkowski, 228
Conn. 729, 734, 638 A.2d 1060 (1994). The disputed order
may be modified “upon a showing of a substantial change
in the circumstances of either party....” General Statutes §


46b-86(a). 1
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[1]  [2]  “ ‘A trial court is endowed with broad discretion
in domestic relations cases. Our review of such decisions is
confined to two questions: (1) whether the court correctly
applied the law, and (2) whether it could reasonably have
concluded as it did.’ ” Glinski v. Glinski, 26 Conn.App. 617,
620, 602 A.2d 1070 (1992).


The plaintiff claims that the trial court should not have
allowed evidence of the plaintiff's income from 1991 and
1992 to be introduced and considered. The plaintiff asserts
that the trial court should have considered only the plaintiff's
most recent financial information that was contained in his
latest financial affidavit. The plaintiff contends that any other
financial information, such as his income in 1991 and 1992,
was not current information and, thus, was irrelevant to the
trial court's decision. We disagree.


[3]  [4]  “Section 46b-86 reflects the legislative judgment
that continuing ... payments should be based on current
conditions.... Thus, [t]o avoid re-litigation of matters already
settled, courts in modification proceedings allow the parties
only to present evidence going back to the latest petition for
modification.... [D]ecrees may only be modified upon proof
that relevant circumstances have changed since the original
decree was granted.” (Citations omitted; internal quotation
marks omitted.) Borkowski v. Borkowski, supra, 228 Conn. at
735-36, 638 A.2d 1060. *352  This limitation, however, does
not prevent a trial court from considering relevant evidence
of a party's circumstances prior to and subsequent to the last
applicable court order if needed for purposes of a reasonable
comparison. It is within the trial court's discretion to ascertain
what financial information is relevant.


[5]  [6]  [7]  [8]  “The rules for determining the
admissibility of evidence are well settled. The trial court
has broad discretion to determine both the relevancy and
remoteness of evidence.... Only upon a showing of a clear
abuse of discretion will this court set aside on **631
appeal rulings on evidentiary matters.... In considering the
relevancy of evidence, we ask whether it tends to establish
the existence of a material fact or to corroborate other direct
evidence in a case.... Because there is no precise and universal
test of relevancy, however, the question must ultimately
be addressed on a case-by-case basis in accordance with
the teachings of reason and judicial experience.” (Citations
omitted; internal quotation marks omitted.) Dunham v.
Dunham, 204 Conn. 303, 324, 528 A.2d 1123 (1987).


[9]  Here, the original alimony and support payments were
based on the plaintiff's financial condition in 1991 and
up to March 10, 1992, the date of dissolution. The trial
court compared that financial condition with the plaintiff's
“current” circumstances to determine if there had been a
substantial change in circumstances. The trial court indicated
that it contrasted the plaintiff's financial information from the
last full calendar year prior to the dissolution judgment with
the first full calendar year postjudgment.


The plaintiff is a commissioned salesman whose income
varies from month to month. Therefore, it was not an abuse
of discretion for the trial court to have reviewed a block
of time exceeding that included in the  *353  plaintiff's
latest financial affidavit to obtain an accurate picture of the
plaintiff's financial circumstances. The trial court did not
abuse its discretion by comparing the plaintiff's financial
condition as it did.


[10]  The plaintiff also claims that the trial court
mischaracterized the plaintiff's automobile allowance as
income, and considered the allowance in its determination of
whether there had been a substantial change in circumstances.
Neither the trial court's memorandum of decision nor its
subsequent articulation contain any discussion about the
plaintiff's automobile allowance, and we cannot know to
what extent, if any, the court did consider it. The plaintiff's
W-2 statement for 1992, however, includes an automobile
allowance as income, as did his financial affidavit at the time
of the dissolution. The amount of the car allowance did not
vary from the date of the plaintiff's affidavit at the time of
the dissolution to the date of the plaintiff's latest affidavit. We
cannot, therefore, conclude that the car allowance affected the
trial court's determination.


[11]  [12]  [13]  The plaintiff next contends that the trial
court improperly considered as income the profit that he had
received through the redemption of stock options that had
been awarded to him at the time of the dissolution. The
plaintiff contends that because he was awarded the stock
options as property in the dissolution decree, any money that
he received from the exercise of those stock options was
simply a conversion of an asset and should not have been
considered income by the trial court for purposes of assessing
whether there had been a substantial change in circumstances.
We agree.


The mere exchange of an asset awarded as property in a
dissolution decree, for cash, the liquid form of the asset, does
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not transform the property into income. Simms v. Simms, 25
Conn.App. 231, 234, 593 A.2d 161, cert. denied, 220 Conn.
911, 597 A.2d 335 (1991). *354  The fact that the asset, when
converted to cash, produced a profit is irrelevant because
“[o]nly in cases of fraud can a modification be based on an
increase in the value of assets.” Id. The trial court should
not have included the profit that the plaintiff generated by
exercising the stock options in its determination of whether
there had been a substantial change in the circumstances of
the parties. Our inquiry, however, does not end with that
conclusion.


[14]  [15]  The question becomes whether, exclusive of the
profit, there was a substantial change in circumstances since
the judgment of dissolution. In other words, the question
becomes whether the trial court was correct despite its
improper determination that the profits from the stock were
includable income. “ ‘As an appellate court, we do not review
the evidence to determine whether a conclusion different
from the one reached could have been reached.... The goal
of our analysis is simply to decide whether the trial court's
conclusion was reasonable.’ ” (Citations omitted.) Glinski v.
Glinski, supra, 26 Conn.App. at 620, 602 A.2d 1070. After
carefully examining the relevant **632  facts concerning
the financial circumstances of the parties, we conclude that
even if the profit from the options was disregarded, the trial
court exercised its discretion properly in concluding that
there was no substantial change in circumstances of either
party warranting a modification of the plaintiff's obligation of
support and alimony.


Finally, the plaintiff claims that the trial court's finding, that
the plaintiff had failed to sustain his burden of proving a


substantial change in circumstances, was not supported by
other evidence in the record. The plaintiff directs our attention
to specific testimony that indicated a decrease in income
because of the loss of a substantial client.


[16]  The trial court's memorandum of decision, however,
indicates that the court did consider this information, *355
as well as the new assignment to him of another substantial
account, in its determination of whether the plaintiff had
sustained his burden. The plaintiff failed to meet his burden
to show that this new account would not produce income
equivalent to that of the lost account. The plaintiff had the
burden of proving a substantial change in circumstances.
Bunche v. Bunche, 180 Conn. 285, 290, 429 A.2d 874 (1980).
He did not.


Primarily, the plaintiff relied on the loss of a major account
and on a comparison of his weekly income for a portion of
1993 with his weekly income at the date of dissolution to
establish a substantial change in circumstances. We conclude
that the trial court was correct in its conclusion that there was
no substantial change in the financial circumstances of the
plaintiff.


The judgment is affirmed.


In this opinion the other judges concurred.


All Citations


38 Conn.App. 349, 661 A.2d 628


Footnotes
1 General Statutes § 46b-86 provides in pertinent part: “(a) Unless and to the extent that the decree precludes modification,


any final order for the periodic payment of permanent alimony or support or an order for alimony or support pendente
lite may at any time thereafter be continued, set aside, altered or modified by said court upon a showing of a substantial
change in the circumstances of either party....”


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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796 P.2d 713
Court of Appeals of Utah.


Marilyn J. DURFEE (Wolf), Plaintiff and Appellee,
v.


Frank W. DURFEE, Defendant and Appellant.


No. 890221–CA.
|


Aug. 9, 1990.


Former husband appealed from a final order of the Third
District Court, Tooele County, Pat B. Brian, J., modifying
divorce decree by increasing child support payments and
denying former husband's counterpetition for modification.
The Court of Appeals, Bench, J., held that: (1) even
substantial $9,000 increase in income proposed by former
husband would have sufficed to establish material change of
circumstances justifying increase in child support award; (2)
trial court abused its discretion in failing to enter sufficient
findings of fact to support child support ordered; (3) former
husband was not excused from obligation to support eldest
child simply because child resided with and received care
from his grandmother during school year; and (4) trial court
did not abuse its discretion in denying former husband's
counterpetition to terminate child support payments to former
wife during eldest child's extended absence while in care of
grandmother during school year.


Affirmed in part, vacated in part and remanded.


Attorneys and Law Firms


*715  J. Franklin Allred (argued), Salt Lake City, for
defendant and appellant.


Ephraim H. Fankhauser (argued), Salt Lake City, for plaintiff
and appellee.


OPINION


Before Judges DAVIDSON, BENCH and ORME, JJ.


BENCH, Judge:


Appellant appeals from a final order of the trial court
which modified a divorce decree by increasing child
support payments and denied appellant's counterpetition for
modification. We affirm in part, but vacate the support award
and remand the case for further proceedings and entry of
additional findings.


Appellant Frank Durfee and appellee Marilyn Durfee were
divorced in 1978. Appellee received custody of their two
children, then aged two and six. Appellant was required to
pay $150 per child per month as child support.


In 1988, appellee filed a petition to amend the decree of
divorce and asked that child support be increased to a
minimum of $300 per child per month. The suggested basis
for the increase was that expenses for the two children
had increased and that appellant's income had increased
substantially since the original divorce decree was entered
in 1978. Appellee also sought reimbursement for half of the
medical, dental, and optical expenses incurred by the minor
children which were not paid by insurance.


Appellant filed a counterpetition asking, in relevant part, that
his obligation to pay support for the older son be terminated
because the child lives with his maternal grandmother during
the school year. Appellant also asked that appellee be required
to execute the appropriate forms to allow appellant to claim
the two children as exemptions on his state and federal income
tax returns.


After a trial was held on January 13, 1989, the trial court
entered an order on February 27, 1989 which increased child
support to $323 per month for the younger child, then age
12, and $375 per month for the older child, then age 16.
The trial court calculated these amounts based solely on the
Uniform Child Support Guidelines, Utah Code of Judicial
Admin., Appendix H, (1988) (hereinafter referred to as the


“1988 Guidelines”). 1  The court also *716  required each
party to assume and pay half of the children's unpaid medical,
hospital, dental, orthodontic, and optical expenses not paid
by insurance. Furthermore, the trial court denied appellant's
counterpetition.


MATERIAL CHANGE IN CIRCUMSTANCES


Appellant argues that the trial court erred in finding a material
change of circumstances due to an increase in appellant's



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0116709701&originatingDoc=I92e62921f79711d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0142511301&originatingDoc=I92e62921f79711d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0304271401&originatingDoc=I92e62921f79711d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0276901001&originatingDoc=I92e62921f79711d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0142511301&originatingDoc=I92e62921f79711d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0125362601&originatingDoc=I92e62921f79711d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0142511301&originatingDoc=I92e62921f79711d983e7e9deff98dc6f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Durfee v. Durfee, 796 P.2d 713 (1990)


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2


gross income and an increase in the cost of providing for the
children as they grow older.


Pursuant to Utah Code Ann. § 30–3–5 (1989), the trial
court has continuing jurisdiction to modify child support
obligations. “On a petition for a modification of a divorce
decree, the threshold requirement for relief is a showing of
a substantial change of circumstances occurring since the
entry of the decree and not contemplated in the decree itself.”
Stettler v. Stettler, 713 P.2d 699, 701 (Utah 1985).


[1]  [2]  The trial court found that appellant's gross income
increased from approximately $29,000 per year in 1978 to
approximately $45,000 per year in 1988 for an increase
of approximately $16,000. Appellant contends that the trial
court erred in determining his 1978 and 1988 salaries and
that the actual increase was only approximately $9,000.
The court's findings on this issue, however, are not clearly
erroneous. See Utah R.Civ.P. 52(a); Grayson Roper Ltd.
Partnership v. Finlinson, 782 P.2d 467, 470 (Utah 1989).
In any event, the disparity was harmless since even the
substantial increase proposed by appellant would have
sufficed to establish a material change of circumstances.


[3]  [4]  [5]  Appellant contends that “it could not
reasonably be argued [that] such a modest increase in salary
was not contemplated by the parties at the time of the entry
of decree of divorce.” The fact that the parties may have
anticipated an increase of income in their own minds or
in their discussions does not mean that the decree itself
contemplates the change. In order for a material change in
circumstances to be contemplated in a divorce decree there
must be evidence, preferably in the form of a provision
within the decree itself, that the trial court anticipated the
specific change. See Christensen v. Christensen, 628 P.2d
1297, 1300 (Utah 1981) (substantial, unexpected increase
in father's income did not constitute a substantial change in
circumstances when original divorce decree required father
to pay supplemental child support payments equal to one
half of his increase in income over a set amount); see also
Dana v. Dana, 789 P.2d 726, 729 (Utah Ct.App.1990) (there
was no substantial change in circumstances where the trial
court reasonably anticipated that plaintiff would increase her
earnings by a specific amount). Since the divorce decree
at issue did not have a provision expressly anticipating an
increase in appellant's income, and since appellant did not
offer any evidence at trial that the trial court had previously
anticipated the increase in income when the original divorce
decree was entered, we find that the increase was not a


material change in circumstances contemplated in the original
divorce decree.


Since the substantial increase in appellant's income
constitutes a material change of circumstances sufficient to
provide a basis for modification of the decree, see, e.g.,
Maughan v. Maughan, 770 P.2d 156 (Utah Ct.App.1989), we
need not address the issue of whether the aging of a child may
also constitute a material change of circumstances.


CHILD SUPPORT


Appellant next argues that the trial court erred in
its determination of child support by applying the
1988 Guidelines without examining the actual expenses
attributable *717  to the children, and by not considering
appellant's ability to provide support.


[6]  “The [trial court's] apportionment of financial
responsibility between the parties will not be upset on appeal
unless the evidence clearly preponderates to the contrary or
we determine that the court has abused its discretion.” Ostler
v. Ostler, 789 P.2d 713, 715 (Utah Ct.App.1990) (citations
omitted). We find that the trial court abused its discretion in
failing to enter sufficient findings of fact to support the child
support ordered.


The “Overview” section of the 1988 Guidelines clearly
indicated that the guidelines were only advisory to the court.
Section I, paragraph 1, stated that “[f]inal orders in all cases
shall be made at the discretion of the court based upon the
facts of the individual case.” At the time of these proceedings,


Utah Code Ann. § 78–45–7(2) (1987) 2  provided that


(2) When ... a material change in circumstances has
occurred, the court, in determining the amount of
prospective support, shall consider all relevant factors
including but not limited to:


a) the standard of living and situation of the parties;


b) the relative wealth and income of the parties;


c) the ability of the obligor to earn;


d) the ability of the obligee to earn;


e) the need of the obligee;
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f) the age of the parties;


g) the responsibility of the obligor for the support of
others.


[7]  These factors “constitute material issues upon which the
trial court must enter findings of fact.” Jefferies v. Jefferies,
752 P.2d 909, 911 (Utah Ct.App.1988).


It is well-established that “[f]ailure of the trial court to
make findings on all material issues is reversible error
unless the facts in the record are ‘clear, uncontroverted,
and capable of supporting only a finding in favor of the
judgment.’ ” Acton v. J.B. Deliran, 737 P.2d 996, 999 (Utah
1987) (quoting Kinkella v. Baugh, 660 P.2d 233, 236 (Utah
1983). [These findings] “should be sufficiently detailed
and include enough subsidiary facts to disclose the steps
by which the ultimate conclusion on each factual issue was
reached.” Id. (quoting Rucker v. Dalton, 598 P.2d 1336,
1338 (Utah 1979).


Jefferies, 752 P.2d at 911.


[8]  In this case, the trial court's findings are “clearly
inadequate to demonstrate that the trial court considered the
relevant factors in determining [the] child support awards.
Detailed findings of fact and conclusions of law are necessary
for this reviewing court to ensure that the trial court's
discretionary determination of the ... child support awards
was rationally based.” Stevens v. Stevens, 754 P.2d 952, 959
(Utah Ct.App.1988). We further find that the facts in the
record are not clear and uncontroverted in support of the
amount of the child support awarded, which was based solely
on the advisory amounts provided by the 1988 Guidelines.
We therefore reverse the trial court's order increasing the
amount of child support.


EXTENDED ABSENCE OF CHILD


[9]  [10]  [11]  Appellant also argues that the trial court
erred in denying his request to terminate child support
payments to appellee for their oldest child because appellee
did not maintain continuous physical custody of the child.
The extended absence of the oldest child from appellee during
the school year, however, did not extinguish appellant's
obligation to provide adequate child support. See Utah Code
Ann. § 78–45–3 (1987). The legal obligation to support one's
child may only be terminated by the legal adoption of the child
by another person. See Riding v. Riding, 8 Utah 2d 136, 139,


329 P.2d 878, 880 (1958). Appellant is therefore not excused
from his obligation to support his oldest child simply because
the child resides with and receives care from a third party,
in this case his grandmother. See In re Olson, 111 Utah 365,
180 P.2d 210, 213–14 (1947) (“The fact that the maternal
grandparents honored the request of the dying mother to look
*718  after the children certainly did not absolve the father


of the duty to furnish them necessaries.”).


[12]  Although the child's extended absence from the
appellee does not excuse appellant from his legal duty to
provide support, we agree with appellant that the child
support he provides must be applied to the child's care. We
disagree with appellant, however, that such support payments
must, as a rule, be delivered directly to the third party
providing the care.


[13]  [14]  The means by which child support payments
are made is to be designed by the trial court. Utah Code
Ann. § 30–3–5(1) (1989). “The trial court may fashion such
equitable orders in relation to the children and their support as
is reasonable and necessary....” Woodward v. Woodward, 709
P.2d 393, 394 (Utah 1985). Typically, child support payments
are made to the custodial parent because the custodial parent,
by reason of physical custody, incurs the expenses of caring
for the child. A trial court may, however, determine that it
is in the best interest of the child to have support payments
made directly to a third-party care provider during the child's
extended absence. A trial court may, on the other hand,
decline to order payments directly to the third party if it
concludes that the support paid to the custodial parent will
likely be applied to the care of the child during the extended
absence. A trial court therefore has discretion to make such
arrangements as may be required by the circumstances of a
given case to ensure that a child receives the support ordered.


[15]  Testimony at trial indicated that appellee forwarded the
child support payments to the grandmother for the benefit of
the child while the child was living with the grandmother.
Since the evidence was clear and uncontroverted that prior
support payments had been applied to the support of the
child, and since there was no indication that the payments
would not in the future be applied to the support of the
child, it was not an abuse of discretion for the trial court to
deny appellant's counterpetition to terminate child support
payments to appellee during the extended absence.
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CONCLUSION


We have reviewed the other issues raised by appellant and
find them to be without merit.


We affirm the trial court's conclusion that a material change
in circumstances has occurred. We also affirm the denial
of appellant's counterpetition. We vacate the trial court's
order increasing the amount of child support and remand


the question of the amount of child support for further
proceedings and entry of additional findings.


No costs or attorney fees awarded on appeal.


DAVIDSON and ORME, JJ., concur.


All Citations


796 P.2d 713


Footnotes
1 Pursuant to section I, paragraph 5, of the 1988 Guidelines, the three-child schedule was used to take into account


appellant's duty to support the two children from his marriage to appellee, and a child from his current marriage. The
1988 Guidelines were repealed in 1989. Effective April 23, 1990, new child support guidelines were adopted and codified
at Utah Code Ann. §§ 78–45–2 and 78–45–7.2 through –7.18 and apply to child support modifications on or after July
1, 1989.


2 Utah Code Ann. § 78–45–7 (1987) was amended in 1989. See note 1.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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27 Utah 2d 103
Supreme Court of Utah.


Lee C. FELT, aka Lee Craig
Felt, Plaintiff and Appellant,


v.
Robert S. FELT, Defendant and Respondent.


No. 12409.
|


Feb. 1, 1972.


From a judgment of the Third District Court, Salt Lake
County, Gordon R. Hall, J., reducing alimony award, an
appeal was taken. The Supreme Court, Henriod, J., held that
it was immaterial that divorced husband had since married a
woman with a child.


Remanded for new trial.


Attorneys and Law Firms


**621  *104  VanCott, Bagley, Cromwell & McCarthy,
Clifford L. Ashton, Thomas M. Burton, Richard H. Stahle,
Salt Lake City, for plaintiff-appellant.


Gayle Dean Hunt, Salt Lake City, for defendant-respondent.


Opinion


HENRIOD, Justice:


Appeal from a judgment reducing an alimony award of
$12,000 per year to $1.00 per year. Reversed and remanded
for a new trial, with costs to appellant.


The parties had been wife and husband for about 18 years
before Mrs. F filed for divorce. Incident thereto a 13-page
‘Property Settlement Agreement’ was executed by the parties,
the significant part of which, so far as this case is concerned,
was the following paragraph:


It is further agreed . . . that the aforesaid
amount of alimony ($1, **622  000 per
month) . . . is a reasonable sum in view of
the efforts made by plaintiff in assisting
defendant in his *105  professional
education and considering the present
circumstances and social standing now
enjoyed by Lee C. Felt: and that said


amount shall not be hereafter adjusted,
notwithstanding increases or decreases in
any amount on the income of plaintiff,
and notwithstanding any changes in the
income of the defendant unless said
changes are substantial and so decrease
the defendant's income so that defendant
is reasonably unable to pay the alimony
agreed to herein.


The paragraph above certainly contemplates that plaintiff
intended to seek employment for more than the part-time
work and its income, in which the record reflects she then was
engaged, with no reference to or finding as to her then income.


The court, upon hearing the matter, must have understood that
Mrs. F accepted the $1,000 per month alimony on condition
that she could supplement it with other income,-otherwise
the provision, to which Mr. F, without objection, voluntarily
became signatory, made no sense. The court incorporated the
paragraph as a part of the decree, with the statement: ‘which
Property Settlement Agreement the court hereby adopts as
fair and reasonable.’ The findings and decree of the court were
supported by Mrs. F's testimony that she was the main source
of income for the first seven years while her husband was
completing his medical training, that she presently worked
part-time and hoped to work again, which the trial court
remarked at that point, by asking what we think was a very
significant question to the effect that: ‘So you can supplement
your income to some extent?’ to which Mrs. F said ‘Yes.’
[1]  About a year after the divorce, Mr. F was cited for


nonpayment of alimony and was ordered to pay $4,000 in
arrearages, and again, about eight months later, was ordered to
pay another $8,000 for the same reason, and pursuant thereto
he was ordered to appear about two months later to determine
the issue of contempt at which time he was found in contempt,
was sentenced to 10 days in jail, and given an opportunity
to purge himself by promptly paying the alimony when it
accrued, and by paying off the past due judgments. At the time
Mr. F was cited for contempt, he filed a motion to delete the
alimony, which was heard at the same time as the contempt
issue. Mr. F's counsel referred to the case of Callister v.


Callister 1  which holds in effect that the court has continuing
jurisdiction to raise or lower alimony irrespective of any
agreement of the parties, if there if change of circumstances
warranting such modification,-a principle which consistently
we have espoused,-and a principle which simply is repeated
*106  in the paragraph signed by the parties and quoted
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above, the only question in the instant case being whether the
burden of proof, which in this case was Mr. F's, was borne
with such substantiality as to warrant the emasculation of a
$12,000 award of alimony except for a token annual $1.00
that certainly cannot be categorized as deficit financing.


Mr. F's brief makes much of certain testimony, that the trial
court apparently did not believe, or which was not pertinent in
the hearing on the motion to amend the decree, since nowhere
are the facts reflected in said testimony found in the court's
written Findings, i.e.:
[2]  [3]  [4]  [5]  Mr. F said he questioned the advisability


of signing the agreement, but his counsel advised him to
sign it, saying any district court judge would agree it was
fair and equitable. His counsel proved to be right, since
the district court in a signed decree said just that, and such
evidence is not pertinent since he signed the agreement. His
counsel questioned Mrs. F as to her role in helping Mr. F
in securing his medical education. This had already **623
been canvassed before the divorce decree was entered, and
hence was inapropos here, but only a possible matter to
consider on a motion for new trial or appeal. He questioned
Mrs. F about her present income and the best he could get
from such interrogation was $9,000, without any testimony
or adduced facts about what Mrs. F was making part-time
at the time of the decree. In such event the $9,000 is not
an absolute and at best an elusive factor in determining
changed circumstances. He questioned her about her equity
in the home and about insurance policies awarded to her in
the decree,-facts quite impertinent and inadmissible here. He
asked her about her husband's sterilization that occurred 18
years before the divorce, another matter not pertinent and a
fact existing before and merged in the decree. He asked Mr.
F about his health problem occurring after the decree, and
about the added burdens of his practice and about his being
so tried that he stumbled around on going to bed, and about
consulting doctors and what they advised him, and about
some immaterial matters such as increased seminar costs,
insurance costs, etc. It is apparent that the trial court thought
the above recitals either were immaterial or that he did not
believe Mr. F, since no mention of them was made in the
court's Findings. The fact that Mr. F remarried a woman with
a child was not material, but considered so in the Findings.


[6]  [7]  [8]  What seems to be cogent to us in this case that
the findings of the trial court, some of which cannot be used
in a conclusion to relieve one of alimony payments, did not
warrant the termination of a $12,000 annual award. To justify
our *107  conclusion in this respect we advert to the Findings


of the court, set forth in italics, abstracted so far as pertinent
here, as follows, without comments thereon in plain type:


6. That plaintiff is qualified by education
and experience to support herself,
which was demonstrated throughout the
marriage and particularly now after she
works full time, while only part time at
the time of the decree, at which time she
was under the doctor's care.


This finding has to do largely with matters existing before
the decree and taken into account in arriving at the alimony
award, except that part about full-time employment, and with
that exception the Finding is on matters that are res judicata
and if canvassable at all, were matters to be considered on
timely appeal, not three or four years later on motion to
amend.


7. That the agreement was based in part
on recognition of Mrs. F's assistance
in Mr. F's education; that such efforts
were substantial, but that his education
was substantially completed before the
marriage.


All the facts recited in this finding were before the court prior
to the decree and cannot be considered by another division
of the court three years later, since they are merged in the
decree, are res judicata, and their consideration in this case is
tantamount to the granting of a three-year belated new trial
on the merits,-and hence cannot be considered in determining
the modification of the alimony award.


8. That Mrs. F was entitled to alimony for
a given period of time sufficient to adjust
to single life; that to continue to allow
permanent alimony in the light of present
circumstances is unjust, unnecessary and
unequitable and hence the decree should
be modified to nothing but $1.00 a year.


This Finding mostly is a conclusion and not a statement of
proven fact and there is nothing recited therein to indicate
what present circumstances are, let alone that they are unjust,-
all of which amounts to an ipse dixit probative of nothing
enlightening in determining that an alimony award should
be modified. Besides, it is somewhat of an affront to the
decree whose author entertained the motion and said that it
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was fair and reasonable that any increase or decrease in Mrs.
F's income, as **624  agreed to by Mr. F, should not be
considered as a factor in any adjustment of the award.


9. That Mrs. F's earnings are sufficient to
maintain herself without dependence on
Mr. F.


This simply is a conclusion not bottomed on any specific facts
recounted anywhere in the Findings, and it is impotent as a
factor in changing the award.


*108  10. That Mr. F has remarried
one who has a child, both of whom he
supports; that Mrs. F is single.


The fact of remarriage cannot be used in determining
modification of an alimony award, although in some
conceivable rare case it might, and we are at a loss to know
why the trial court so found,-unless it was on account of what
was said in Callister v. Callister, supra, which recited the fact
of remarriage, which we disaffirm if it is urged that such fact
is admissible for the purpose of reducing the alimony award
in the instant case.


11. That since the divorce Mr. F's
costs of doing business has substantially
increased, as has his income but not
commensurate therewith.


Nothing is reflected in this Finding that would indicate that
Mr. F's income had decreased so that he was reasonably
unable to pay what he agreed or to justify the wiping out of
a $12,000-per-year-alimony award, and we are unimpressed
with such a generalized, unspecific finding in this case.


12. That Mrs. F's income is substantially
higher than at the time of divorce.


The Finding does not state how much higher, and represents
conjecture, since there is no fact stated in comparison as to
what Mrs. F's income was at the time of divorce, because there
was no evidence before the decree or thereafter as to her part-
time income.


14. That substantial changes in the
circumstances have occurred since the
decree.


This kind of Finding is fraught with meaninglessness without
any recitation as to what the substantial changes were, and
lends nothing to a justification for the elimination of an annual
$12,000 alimony award.


[9]  [10]  We think the written Findings in this case are
so fragmentary and unspecific as not to justify the drastic
elimination of an annual $12,000 award, except for a dollar,
and we so hold. In doing so, we affirm our previous
pronouncements that a divorce decree containing awards
for support based on either expressed or assumed facts
contemplated by the parties or the court or both, should
not be modified when the contemplated facts are obvious
or agreed to by the parties and in turn incorporated in the
decree, in which even the continuous jurisdiction of the
court to modify should not be used to thwart the expressed
or obvious intentions of the parties and/or the court,-
unless such contemplated facts lead to manifest injustice or


unconscionable inequity. 2  The Findings of the instant case,
in our opinion, do not reflect such inequity justifying the
drastic modification indulged, *109  but do represent some
change in circumstances that, with other changes, if shown,
might in the aggregate require the application of the rule that
the court in a proper case is not bound by an agreement, that
might warrant some lesser or total modification. Therefore we
are constrained to remand this case for a new **625  trial
with instructions to entertain evidence of facts occurring after,
not before, the decree was entered, and in accordance with
the observations stated herein,-and we so hold. (Emphasis
added.)


CALLISTER, C.J., and TUCKETT, ELLETT and
CROCKETT, JJ., concur.


All Citations


27 Utah 2d 103, 493 P.2d 620


Footnotes
1 1 Utah 2d 34, 261 P.2d 944 (1953).
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2 Cody v. Cody, 47 Utah 456, 154 P. 952 (1916); Allen v. Allen, 25 Utah 2d 87, 475 P.2d 1021 (1970); Short v. Short, 25
Utah 2d 326, 481 P.2d 54 (1971). See also 18 A.L.R.2d 10, 21 (1951) where it is observed that ‘Where the alleged change
in circumstances of the parties is one that the trial court expected and probably made allowances for when entering the
original decree, the change is not a ground for modification of the decree.’ See also concurring opinion of two of the
Justices in MacDonald v. MacDonald, 120 Utah 573, 236 P.2d 1066 (1951).


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: After the parties divorced, former husband
filed a petition to modify the divorce decree. The Second
District Court, Ogden Department, Michael D. DiReda,
J., reduced former husband's alimony obligation. Former
husband appealed.


Holdings: The Court of Appeals, Davis, J., held that:


[1] the trial court adequately considered the statutory alimony
factors when reducing former husband's alimony obligation;


[2] the trial court could consider former husband's Social
Security Disability Income (SSDI) as part of his total income
for purposes of calculating alimony; and


[3] remand for clarification of the date to which the alimony
award was retroactive was warranted.


Affirmed; remanded.
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Opinion


DAVIS, Judge:


¶ 1 Thaine S. Hansen (Husband) appeals the trial court's ruling
on his petition to modify his divorce decree, which ordered
him to pay Dayle Chelane Hansen (Wife) alimony in the
amount of $872 per month. We remand for clarification of
the trial court's order with respect to the retroactivity of the
alimony award, but in all other respects, we affirm the trial
court's judgment.


BACKGROUND


¶ 2 Wife filed for divorce in May 2009. A two-day trial
was held in July 2010. After hearing the evidence, the trial
court found that Wife had reasonable monthly expenses of
$4,063 and that Husband had reasonable monthly expenses
of $2,140. The court found that Wife “is skillful in a variety
of areas and capable of working a full-time minimum wage
job” and determined that she was capable of earning a net
income of $1,005 per month. After making findings regarding
Husband's historical earning capacity, the trial court found
that Husband was capable of netting $2,162 per month. The
trial court calculated both parties' net incomes by applying
a 20% tax rate. Additionally, the trial court recognized that
each party would net $1,452 per month from Husband's civil
service retirement income, which the parties had stipulated
should be divided equally between them. Based on these
calculations, the trial court determined that Wife had an
unmet monthly need of $1,605, while Husband had a monthly
surplus of $1,522. Based on Wife's unmet need and Husband's
ability to pay, the trial court ordered Husband to pay alimony
to Wife in the amount of $1,000 per month. After taking
into account the fact that alimony would be taxable to Wife
and tax deductible to Husband—leaving Wife with only $800
per month in net alimony—the trial court pointed out that
this award would still leave Wife with a monthly shortfall of


$811 1  and Husband with a monthly surplus of $722. 2  The
parties' divorce decree was entered on February 11, 2011, and
is not the subject of this appeal.
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¶ 3 On April 4, 2011, Husband filed a Petition to Modify the
Decree, asserting that “he is unable to work due to a medical
condition that involves both his back and feet.” On June
17, 2012, Husband was administratively determined to be
disabled as of March 21, 2011, and awarded Social Security
Disability Income (SSDI) in the amount of $488 per month.
Following a trial on the Petition to Modify, the trial court
found Wife's monthly expenses to be $4,064, approximately
the same as they had been at the time of the divorce. It again
imputed minimum-wage income to her in the gross amount
of $1,257 *866  per month. It also recognized that she was
receiving gross income of $1,939 per month from Husband's
civil service retirement and $366 per month from his military
retirement. The trial court this time applied a 25% tax rate
and calculated Wife's net monthly income to be $2,671, which
left her with a shortfall of $1,393 per month. The trial court
found that Husband's monthly expenses had changed and
found that his reasonable monthly expenses amounted to only
$1,867. The trial court did not impute income to Husband but
determined that, based on a 25% tax rate, he was receiving
$1,729 per month in net retirement income and $488 per
month in non-taxable SSDI for a total of $2,217 per month,
leaving him with a surplus of $350 per month.


¶ 4 Because Wife's needs had not changed but Husband no
longer had the ability to pay alimony at the previous rate,
the trial court determined that it would be appropriate to
equalize the parties' standards of living by awarding alimony
in an amount that would result in each party having an
equal monthly shortfall. Accordingly, the trial court reduced
the original $1,000 alimony award and ordered Husband to
pay Wife $872 per month in alimony, which would leave
each party with a monthly shortfall of $521. The trial court
indicated that its decision was influenced by the fact that the
parties had been married for forty-one years, that Husband
had remarried and now received financial assistance from his
new wife, and that Husband had contravened court orders
regarding his life insurance policy to the likely financial


detriment of Wife. 3  The trial court ordered that the modified
award would be retroactive to the date when Husband was
“administratively determined to be disabled.” The court
found that prior to the administrative determination, Husband
“was able to work, albeit with limitations.” However, the trial
court acknowledged that Husband was on “temporary total
disability for the period of time of his surgeries and reasonable
recuperation” and had therefore “been unable continuously
to work and generate an income.” The court found that
the “rehabilitation period for all surgeries and recuperation”
was four and a half months and accordingly deducted an


additional $4,500 from the amount Husband owed Wife in
back alimony, effectively excusing Husband from making
any alimony payments during those four and a half months.
Husband appeals the trial court's modified alimony award.


ISSUES AND STANDARD OF REVIEW


[1]  [2]  ¶ 5 First, Husband asserts that the trial court failed
to adequately consider his ability to pay, Wife's reasonable
needs, or Wife's ability to meet her own needs. Second, he
challenges the trial court's use of a 25% tax rate and its method
of equalizing the parties' monthly shortfalls in its order on
the Petition to Modify because the trial court took a different
approach when it originally fashioned an alimony award
in the divorce decree. Third, he alleges that the trial court
erred by including his SSDI in its calculation of his monthly
income. Fourth, he argues that he should not be required
to pay alimony out of his retirement benefits where Wife
was already awarded half of those benefits. Finally, Husband
asserts that the trial court's findings were not sufficiently clear
regarding retroactivity of the modified alimony award.


Trial courts have broad latitude in
determining whether to award alimony
and in setting the amount. We review
a trial court's award of alimony for
an abuse of discretion and will not
disturb a trial court's ruling on alimony
as long as the court exercises its
discretion within the bounds and under
the standards we have set and has
supported its decision with adequate
findings and conclusions.


*867  Dobson v. Dobson, 2012 UT App 373, ¶ 7, 294 P.3d
591 (citation and internal quotation marks omitted).


ANALYSIS


I. The Trial Court Properly Considered
the Statutory Alimony Factors.


[3]  [4]  ¶ 6 “In fashioning an alimony award, the trial court
is required to consider the payor spouse's ability to pay and the
recipient spouse's need and ability to produce income.” Fish v.
Fish, 2010 UT App 292, ¶ 12, 242 P.3d 787 (citing Utah Code
Ann. § 30–3–5(8)(a)(i)–(iii) (Supp.2010) (current version
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at id. (LexisNexis 2013))). “Furthermore, the award should
advance, as much as possible, the purposes of alimony by
assisting the parties in achieving the same standard of living
they enjoyed during the marriage, equalizing the parties'
respective standards of living, and preventing either spouse
from becoming a public charge.” Id.


¶ 7 Husband asserts that the trial court failed to adequately
consider his ability to pay, Wife's need, and Wife's ability
to earn. He first argues that the trial court exceeded its
discretion by ordering him to pay alimony in the amount
of $872 per month after finding that he had the ability to
pay only $350 per month. In support of this argument, he
relies on McPherson v. McPherson, 2011 UT App 382, 265
P.3d 839, in which this court held that a trial court had
exceeded its discretion by calculating “an alimony amount
designed to cover [the wife's] needs” despite the fact that the
husband did not have the ability to pay that amount. Id. ¶ 15.
The case at hand is distinguishable from McPherson because
the trial court did not order Husband to pay “an alimony
amount designed to cover Wife's needs.” See id. Rather,
the trial court equalized the parties' incomes so that each
suffered an equal monthly shortfall. We have consistently
held that equalization of income—also termed “equalization
of poverty”—is appropriate in “situations in which one party
does not earn enough to cover his or her demonstrated needs
and the other party does not have the ability to pay enough
to cover those needs.” Sellers v. Sellers, 2010 UT App 393, ¶
3, 246 P.3d 173; see also Fish, 2010 UT App 292, ¶ 30, 242
P.3d 787 (“If there is not enough combined income available
for both spouses to remain at the standard of living enjoyed
during the marriage, their incomes should be equalized to
the extent possible.”); Child v. Child, 2008 UT App 338,
¶ 7, 194 P.3d 205 (discerning no error in the trial court's
alimony award of $2,575 to the wife, which would leave the
husband with $2,575 to meet his needs of $3,945 and the wife
$5,214 to meet her needs of $7,217), vacated in part on other


grounds, 2009 UT 17, 206 P.3d 633 (per curiam). Indeed,
even in McPherson, this court acknowledged that on remand
the trial court would have “discretion to make whatever other
adjustments it deem[ed] necessary to achieve an equalization
of the parties' standards of living or to explain its rationale for
assigning a disproportionate percentage of the shortfall to one
party.” McPherson, 2011 UT App 382, ¶ 16, 265 P.3d 839.


¶ 8 This case presents precisely the situation where we
have deemed equalization of income to be appropriate. Wife
has an unmet monthly need of $1,393 and Husband lacks
the ability to fulfill that need because he has a monthly


surplus of only $350. Thus, it was entirely appropriate for


the trial court to equalize the parties' monthly shortfalls, 4


*868  particularly in light of the trial court's additional
findings regarding the length of the marriage, Husband's new
wife's financial situation, and Husband's actions with respect
to the life insurance policy. See Utah Code Ann. § 30–
3–5(8)(a)(iv), (c)(iv), (h)(iii)(A) (recognizing the length of
the marriage, actions taken by one spouse to substantially
undermine the financial stability of the other party, and a
subsequent spouse's financial ability to share living expenses
as appropriate considerations relating to an alimony award).


¶ 9 Husband further asserts that the trial court failed to
consider Wife's ability to meet her own needs in calculating
the alimony award. This assertion is simply not accurate. The
trial court did consider Wife's ability to work and in fact
imputed income to her. Husband's argument rests primarily
on the fact that Wife has not actually been working, but
regardless of whether Wife is working, she is deemed to be
making the minimum wage she would earn at a full-time job.
By imputing income to her, the trial court required her to meet
that portion of her needs on her own. Imputing income does
exactly what Husband claims the court did not do: it holds
Wife accountable for meeting her own needs to the extent she
is capable. Even if Wife were working a full-time minimum-
wage job, it would not alter either her needs or income as
found by the trial court. The only difference would be that she
would actually be earning the money the imputation assumes
she is earning.


¶ 10 Husband also argues that the needs Wife claims were
based on an inflated standard of living the parties had enjoyed
only after Husband's retirement, as a result of his working


two part-time jobs while collecting retirement benefits. 5


Accordingly, Husband argues that the trial court erred by
setting Wife's monthly needs at $4,064. While it is surprising
that Wife should have monthly needs that are more than
double that of Husband's, Husband has not challenged the


trial court's factual findings regarding Wife's needs. 6  We
therefore decline to disturb those findings or the trial court's
ultimate calculation of Wife's needs.


II. It Was Within the Trial Court's Discretion
To Employ the 25% Tax Rate and To Equalize
the Parties' Monthly Shortfalls in Calculating
Alimony for Purposes of the Modification.
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¶ 11 Husband next asserts that the trial court erred by applying
a 25% tax rate to the parties' incomes rather than the 20% tax
rate it applied in the divorce decree. Husband argues that this
approach “is not fair because [Wife] now has a greater deficit
[than] what she had at the entry of the Decree of Divorce.”
However, Husband has failed to articulate any reason why the
trial court should have been obligated to employ the same tax
rate it used in the divorce decree when calculating the parties'
incomes for purposes of the modification. Given that the trial
court applied the higher tax rate to both Wife's and Husband's
incomes, we fail to see how the result was inequitable.


[5]  ¶ 12 Husband's argument regarding the method the trial
court used to calculate alimony is similarly unpersuasive.
Although the trial court first purported to equalize the parties'
monthly incomes in the divorce decree and then relied on
the parties' relative shortfalls and surpluses in its clarification
order, see supra note 2, both of these analyses, which seemed
to address equalization principles, were ultimately irrelevant.
Because *869  the alimony award in the original decree did
not exceed Husband's ability to pay, the traditional needs


analysis was sufficient, 7  and based on that analysis, the
trial court could have awarded alimony up to the maximum
of Husband's ability to pay so long as that amount did


not exceed Wife's need 8  See Sellers v. Sellers, 2010 UT
App 393, ¶ 3, 246 P.3d 173 (“[C]ourts will equalize the
incomes of the parties only in those situations in which one
party does not earn enough to cover his or her demonstrated
needs and the other party does not have the ability to pay
enough to cover those needs.”); see also Jensen v. Jensen,
2008 UT App 392, ¶ 13, 197 P.3d 117 (explaining that “the
[recipient] spouse's demonstrated need must ... constitute the
maximum permissible alimony award” and that unless the
circumstances are such as to make equalization appropriate,
“attempting to equalize the parties' income [,] rather than
going through the traditional needs analysis, is an abuse of
discretion” (alterations and omission in original) (citations
and internal quotation marks omitted)).


¶ 13 The analysis undertaken by the court in modifying
alimony was necessarily different. Because the parties'
combined income was insufficient to meet their combined
needs, an equalization analysis was appropriate. The trial
court calculated alimony in such a way as to equalize
the parties' monthly shortfalls. This approach is consistent
with calculations we have approved in other cases. See,
e.g., McPherson v. McPherson, 2011 UT App 382, ¶ 16,
265 P.3d 839 (recognizing “the trial court's discretion to
make whatever ... adjustments it deems necessary to achieve


an equalization of the parties' standards of living” and
advising the trial court to justify any decision to assign “a
disproportionate percentage of the shortfall to one party”);
Boyer v. Boyer, 2011 UT App 141, ¶¶ 4, 17 n. 5, 20, 259 P.3d
1063 (approving the trial court's equalization of the parties'
monthly shortfalls for purposes of awarding rehabilitative
alimony). Thus, the trial court did not abuse its discretion by
equalizing the parties' shortfalls in calculating alimony for the
purposes of the modification.


III. The Trial Court Was Correct To Include Husband's
SSDI in Calculating Husband's Monthly Income.


[6]  [7]  ¶ 14 Husband argues that the trial court erred
by considering his SSDI as part of his total income for
purposes of calculating alimony. In support of this contention,
he relies on case law instructing trial courts not to classify
social security benefits as marital property. See Olsen v.
Olsen, 2007 UT App 296, ¶ 25, 169 P.3d 765. However,
there is a difference between dividing social security benefits
as marital property and considering them as a source of
income for alimony purposes. When determining an alimony
award, “it is appropriate and necessary for [trial courts]
to consider all sources of income.” Wilde v. Wilde, 2001
UT App 318, ¶ 27, 35 P.3d 341 (alteration in original)
(citation and internal quotation marks omitted) (rejecting a
recipient spouse's argument that the trial court should not have
considered her disability benefits in calculating her ability
to meet her own needs); cf. Bolliger v. Bolliger, 2000 UT
App 47, ¶¶ 20, 29, 997 P.2d 903 (holding that the recipient
spouse's receipt of social security benefits could constitute a
material change of circumstances permitting modification of
an alimony award). Thus, the trial court was correct to include
Husband's SSDI in its calculation of Husband's income.


IV. The Fact that the Parties Were Living on
Retirement Income at the Time of the Divorce Does


Not Affect the Trial Court's Alimony Analysis.


[8]  ¶ 15 Husband next argues that he should not be
required to pay alimony out of *870  his retirement when
Wife has already been awarded half of the retirement as
part of the parties' property settlement. Although Husband
acknowledges that we have previously considered and
rejected this argument in Jensen v. Jensen, 2007 UT App
377, 173 P.3d 223, see id. ¶¶ 8–9, he nevertheless attempts to
distinguish his case on the basis that he and Wife were already
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living on his retirement benefits at the time of the divorce,
whereas the parties in Jensen were divorced before the parties
began collecting retirement benefits, see id. ¶ 1. Husband has
failed to provide any support for this distinction. Indeed, we
do not see how a recipient spouse's ability to collect retirement
benefits negates any needs he or she may have in excess
of those benefits. The trial court in this case considered the
retirement benefits in calculating Wife's income and even
imputed income to her, yet it still determined that she had
unmet need. Insofar as Husband was capable of meeting that
need—or, in this case, sharing the shortfall—the trial court
did not exceed its discretion in requiring him to do so.


V. The Trial Court's Order Regarding the
Retroactivity of the Alimony Award Is Ambiguous.


[9]  ¶ 16 The trial court ordered that the $872 monthly
alimony award would be retroactive “to the date that
[Husband] was administratively determined to be disabled.”
The Social Security Administration determined that Husband
became disabled on March 21, 2011, but this determination
was not made until June 17, 2012. Husband asserts that the
court's order is ambiguous because it could be interpreted as
referring to either date. We agree.


¶ 17 The trial court explained its decision not to make the
award retroactive to an earlier date by pointing out that there
was no evidence indicating that Husband “could not work
prior to the time he was administratively determined to be
disabled.” This statement provides no clarity as to the trial
court's intent. The fact that the trial court contemplated the
possibility of an earlier date suggests that it intended to
order the alimony retroactive to June 17, 2012, since the
trial court lacked the authority to make alimony retroactive
to any date before approximately April 4, 2011, when the
petition to modify was filed. See Utah Code Ann. § 78B–
12–112(4) (LexisNexis 2012) (explaining that alimony may
not be retroactively modified to a date prior to the time the
petition to modify is served on the opposing party). On the
other hand, because the Social Security Administration set
Husband's disability date as March 21, 2011, the trial court's
statement that the administrative determination provided the
first evidence of disability tends to indicate an intent to make


the alimony award retroactive to that date. 9  Because the trial
court's order is ambiguous, we find it necessary to remand
for the trial court to clarify the date to which the modified
alimony award is retroactive.


¶ 18 Husband also argues that if the trial court intended the
retroactive date to be June 17, 2012, then it exceeded its
discretion by determining that he was capable of working
and paying the original $1,000 monthly alimony award
through that date. “[T]rial courts have broad discretion”
in determining whether to make an award retroactive “for
any or all of [the] period” between the time the petition to
modify is filed and the time the modification order is entered.
McPherson v. McPherson, 2011 UT App 382, ¶¶ 17–18, 265
P.3d 839. Nevertheless, the trial court's factual findings must
support its determination. Cf. id. ¶¶ 19–23 (reversing the trial
court's order refusing to modify a temporary alimony award
retroactively after the court found that the payor spouse was
not voluntarily underemployed where the only justification
for the amount of the award was the payor spouse's purported
underemployment). Should the trial court determine that June
17, 2012, is the appropriate retroactive date, its reasoning in
determining that Husband had the ability to pay alimony at the
rate of $1,000 per month between the time *871  the petition
to modify was filed and June 17, 2012, should be explained
in light of the Social Security Administration's determination


that Husband was disabled as of March 21, 2011. 10


CONCLUSION


¶ 19 The trial court appropriately considered the statutory
alimony factors of need, ability to pay, and ability to earn
in conducting its alimony analysis. Further, it was within
the trial court's discretion to equalize the parties' monthly
shortfalls where their combined income was insufficient to
meet their combined needs. The trial court was not required
to use the same tax rate in the modification that it used
for purposes of the divorce decree, and the equalization
analysis it undertook in the modification was appropriate.
Additionally, the trial court correctly considered Husband's
SSDI in calculating alimony and was not precluded from
awarding alimony based on Wife's receipt of her share of
Husband's retirement income. However, we consider the trial
court's retroactivity order to be ambiguous. Accordingly, we
affirm the trial court's alimony award but remand for the trial
court to clarify the date it intended for the modified award to
become effective.


All Citations
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Footnotes
1 The careful reader may observe that some of these calculations contain slight errors. However, because any such errors


do not affect our analysis, we use the numbers contained in the trial court's orders.


2 Initially, the trial court explained that its alimony award was intended to equalize the parties' incomes. However, in
calculating the award, the trial court neglected to take into account the income that it had imputed to Wife. As a result,
Wife's total monthly income—including retirement income, imputed income, and alimony—was greater than Husband's.
When this error was pointed out, the trial court issued a clarification order in which it declined to alter the alimony award in
spite of the erroneous calculation, explaining that even though the dollar amount of Wife's income was ultimately greater,
she still had a significant monthly shortfall, whereas Husband had a surplus even after paying alimony.


3 The trial court had previously ordered Husband to transfer ownership of a life insurance policy to Wife, who would then
be responsible to pay the premium on the policy. After signing the necessary paperwork to transfer the policy, Husband
cancelled the policy. The trial court considered Husband's behavior “underhanded to say the least” and expressed doubt
regarding the likelihood of Husband's compliance with the court's order that he either reinstate the policy or obtain a
comparable policy.


4 Throughout his brief, Husband reiterates the idea that the alimony award requires him to work in perpetuity in order to pay
alimony to Wife. However, the trial court did not impute any earned income to Husband but calculated his income based
solely on his retirement and disability benefits. On the other hand, the trial court did impute income to Wife, assuming
that she was capable of working a minimum wage job in spite of her advancing age. After calculating these incomes and
comparing them to the parties' needs, Wife still had a $1,393 per month shortfall, while Husband had a $350 per month
surplus. The trial court's decision to equalize the parties' shortfalls does not sentence Husband to a life of involuntary
servitude, as he suggests. Husband is in the same boat as Wife—they will both have to cut back their monthly expenses
by $521 or find a way to make up the difference (in fact, considering that alimony is taxable to Wife and tax-deductible to
Husband, and employing the same 25% tax rate as the trial court, Husband will actually have to cut back $391 per month,
while Wife will have to cut back $651). And if Wife continues to choose not to work, she will have to cut back an additional
$943 per month because the trial court imputed income to her, while Husband will suffer no additional penalty for his
inability to work because the trial court did not impute income to him. Additionally, Husband has the support of a new
spouse sharing his living expenses. In short, Husband has not been left quite so destitute as he would have us believe.


5 Husband suggests that the trial court should have considered the fact that Wife has cut back on her standard of living
since the divorce because she has gone “for long periods of time” without the alimony she was awarded—apparently
because Husband stopped paying alimony after his surgeries—and because she has not actually been earning the wage
that was imputed to her. We recently rejected a similar argument in Kidd v. Kidd, 2014 UT App 26, 321 P.3d 200, holding
that it was appropriate for the trial court to base its assessment of the recipient party's need on her projected needs,
despite the fact that she had cut back on expenses since the parties' separation due to lack of income. Id. ¶¶ 22–24.


6 Husband did not challenge those findings in the context of the original divorce decree either.


7 Even if the equalization had been appropriate in calculating alimony for purposes of the divorce decree, Husband has
failed to explain why the trial court would necessarily have been bound to use the same method of equalization in the
modification as it did in the decree, so long as both methods were appropriate.


8 Given that Wife's monthly shortfall was greater than Husband's ability to pay, an equalization analysis—and a greater
alimony award to Wife based on that analysis—would not necessarily have been inappropriate in the context of the
original divorce decree. However, Wife never challenged the trial court's initial alimony award, and we express no opinion
on the propriety of that award. Suffice it to say that the award as calculated did not require an equalization analysis
because the award did not exceed Husband's ability to pay.


9 We acknowledge that if this interpretation reflects the trial court's actual reasoning, it reveals an error in the trial court's
understanding of how far back retroactive alimony could be ordered. Regardless of the trial court's intent, retroactive
alimony could not be awarded for any period prior to April 4, 2011. See Utah Code Ann. § 78B–12–112(4) (LexisNexis
2012).


10 It is conceivable that the trial court's $4,500 credit to Husband, which was based on his inability to work while undergoing
and recovering from surgery, was designed to compensate for the greater alimony payments between April 4, 2011,
and June 17, 2012. Indeed, reducing alimony to $872 per month during that approximately fifteen-and-a-half-month time
period would have saved Husband a total of $1,984 (($1,000 - $872) x 15.5), significantly less than the $4,500 credit,
which completely excused Husband from making his $1,000 monthly alimony payment for four and a half months due to
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his surgeries. On the other hand, it is also conceivable that the trial court intended to grant Husband the $4,500 credit in
addition to making the alimony retroactive to April 4, 2011. This should be clarified on remand.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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657 P.2d 757
Supreme Court of Utah.


Mary Ruth HASLAM, Plaintiff and Respondent,
v.


James Vincent HASLAM, Defendant and Appellant.


No. 18013.
|


Dec. 31, 1982.


Former husband appealed from an order of the Third
District Court, Salt Lake County, G. Hal Taylor, J.,
dismissing his motion to terminate alimony. The Supreme
Court, Stewart, J., held that there was substantial change
in circumstances warranting modification of the alimony
award where, since the divorce, former wife had obtained
employment, experienced a substantial increase in income,
and accumulated some savings, while former husband had
retired and received income in approximately the same
amount as he received at the time of the divorce some 17 years
previously.


Reversed and remanded.


Attorneys and Law Firms


*757  Leland S. McCullough, Salt Lake City, for defendant
and appellant.


Mary Ruth Haslam, pro se.


Opinion


STEWART, Justice:


The issue in this case is whether the trial court erred in
dismissing defendant's motion to terminate alimony on the
ground that the defendant had failed to demonstrate a “change
of circumstances” sufficient to warrant termination.


In 1945 the parties were married and subsequently had two
children. In 1966 the plaintiff obtained a divorce and upon an
agreement between the parties an order was entered directing
the defendant to pay $200 a month alimony plus child support.
The child support has since then terminated by virtue of the
children's reaching their majority. At the time of the divorce,
defendant earned between $1000 and $1200 per month, and
the plaintiff was unemployed.


In 1972, some six years after the divorce, the defendant
remarried, and in 1980 he *758  retired. The trial court found
that at the time of the hearing defendant's health and age
did not permit him to work. The defendant now receives
Social Security in the amount of $532.80, pension benefits in
the amount of $618.09, and approximately $100 from stock
dividends, for a total of $1,250.89. He receives an additional
$229 from Social Security for his present wife and $229 for
her minor child by a former husband. The household income
therefore totals $1,708.89 and expenses total $1,607.83.


Plaintiff, subsequent to the divorce, secured a job and now
earns $1,100 per month. In addition to the $200 alimony, she
draws interest from $12,000 in savings. She has not remarried
and claims expenses in the amount of $1,606. The trial court
dismissed defendant's petition for a modification, finding that
there had been no material change of circumstances.


Defendant's contention is that his income is approximately
the same as it was in 1966, and the plaintiff's income has
increased dramatically. He argues that it is unfair to require
him to supplement the plaintiff's income when she has about
the same income as he does and no dependents.


[1]  [2]  The district court has “continuing jurisdiction”
in divorce cases “to make such subsequent changes or
new orders with respect to the support and maintenance
of the parties ... as shall be reasonable and necessary.”
U.C.A., 1953, § 30-3-5. To provide some stability to decrees,
however, and to prevent an inundation of the courts with
petitions for modification, a party seeking a modification
must demonstrate a substantial change of circumstances. E.g.,
Adams v. Adams, Utah, 593 P.2d 147 (1979). The change in
circumstances required to justify a modification of a divorce
decree varies with the type of modification sought. Foulger
v. Foulger, Utah, 626 P.2d 412 (1981). As to cases involving
a petition to change the custody of children, see Hogge v.
Hogge, Utah, 649 P.2d 51 (1982). As to changes in the
disposition of real property, see Despain v. Despain, Utah,
610 P.2d 1303 (1980); Land v. Land, Utah, 605 P.2d 1248
(1980).


With respect to modifying alimony, this Court has recently
stated that “provisions in the original decree of divorce
granting alimony, child support, and the like must be readily
susceptible to alteration at a later date, as the needs which
such provisions were designed to fill are subject to rapid and



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS30-3-5&originatingDoc=Id9bb33d0f38311d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979123537&pubNum=661&originatingDoc=Id9bb33d0f38311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981115497&pubNum=661&originatingDoc=Id9bb33d0f38311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981115497&pubNum=661&originatingDoc=Id9bb33d0f38311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982135164&pubNum=661&originatingDoc=Id9bb33d0f38311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982135164&pubNum=661&originatingDoc=Id9bb33d0f38311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980114740&pubNum=661&originatingDoc=Id9bb33d0f38311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980114740&pubNum=661&originatingDoc=Id9bb33d0f38311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980103934&pubNum=661&originatingDoc=Id9bb33d0f38311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980103934&pubNum=661&originatingDoc=Id9bb33d0f38311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Haslam v. Haslam, 657 P.2d 757 (1982)


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2


unpredictable change.” Foulger v. Foulger, Utah, 626 P.2d
412 (1981).


[3]  On the instant facts it is clear that there has been a
substantial change in circumstances. Since the divorce, the
former Mrs. Haslam has obtained employment, experienced
a substantial increase in income and has accumulated some
savings. Mr. Haslam has retired and presently receives
income in approximately the same amount as he received at
the time of the divorce some seventeen years ago.


Under the circumstances of this case, we think that the
combination of the supporting spouse's retirement, together
with the dependent spouse's employment, earning of a
substantial income, and accumulation of substantial savings
subsequent to the original divorce decree, constitutes a


substantial change of circumstances. See Lepis v. Lepis, 83
N.J. 139, 416 A.2d 45 (1980), and cases cited. Therefore,
defendant's petition for modification is reinstated and the case
remanded so that the trial court may consider whether the
alimony award should be modified as equity requires under
the circumstances.


Reversed and remanded. Costs to respondent.


HALL, C.J., and OAKS, HOWE and DURHAM, JJ., concur.


All Citations


657 P.2d 757


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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197 P.3d 117
Court of Appeals of Utah.


William A. JENSEN, Petitioner and Appellee,
v.


Sonja JENSEN, Respondent and Appellant.


No. 20070312-CA.
|


Oct. 30, 2008.


Synopsis
Background: Wife appealed order of the Third District, Salt
Lake Department, Joseph C. Fratto, Jr., J., making alimony
and property division determinations and failing to award her
attorney fees.


Holdings: The Court of Appeals, Greenwood, P.J., held that:


[1] evidence was sufficient to support award of $2581 per
month in alimony;


[2] imputing income to wife in excess of minimum wage and
reducing her monthly expenses was warranted; and


[3] evidence was sufficient to support limiting wife's alimony
to five years.


Affirmed.


Attorneys and Law Firms


*118  Richard S. Nemelka and Stephen R. Nemelka, Salt
Lake City, for Appellant.


Bart J. Johnsen, Salt Lake City, for Appellee.


Before Judges GREENWOOD, DAVIS, and McHUGH.


*119  OPINION


GREENWOOD, Presiding Judge:


¶ 1 Sonja Jensen (Wife) appeals from the Decree of Divorce
entered by the trial court, arguing, among other things, that
the trial court erred both in its alimony and property division
determinations and in failing to award her attorney fees. We
affirm.


BACKGROUND


¶ 2 Wife and William A. Jensen (Husband) were married for
nearly sixteen years prior to their separation in June 2003. At
the time Husband filed for divorce, he resided in the parties'
marital residence in Murray, Utah (the Murray residence) and


was employed, earning approximately $10,000 per month. 1


Wife was forty-one years old, unemployed, and resided in
the parties' condominium in Arizona (the Arizona condo).
Wife worked during the early years of the marriage while
Husband completed college. Afterwards, she did not work
except for a brief period in 2001 and 2002, when she worked
for Southwest Airlines. From the time of separation until
the divorce was finalized, Husband paid the mortgage on
the Arizona condo. Approximately one year after the parties
separated, Wife was awarded temporary alimony of $2859
per month, effective June 11, 2004.


¶ 3 At the conclusion of a two-day trial, the trial court awarded
Wife $2581 per month in alimony for a period of five years,
while simultaneously denying her request for retroactive
alimony-applicable from the June 2003 separation to the
June 2004 temporary alimony award-because it found that
Wife had presented insufficient evidence to justify retroactive
alimony. In arriving at the alimony amount, the court imputed
$1419 per month in income to Wife based on her brief


employment with Southwest Airlines. 2  The court awarded
the Murray residence to Husband and the Arizona condo to
Wife. The court valued the Murray residence and the Arizona
condo based upon their appraised values and divided the
equity equally, ordering the parties to sell each property or
the nonpossessing party to be “bought-out” when the parties'
younger child reaches age eighteen or graduates from high
school. In reaching this ruling, the court set aside the parties'
previously entered stipulation that stated that the Murray
residence would be sold at the time the divorce was finalized.


¶ 4 Because Husband had made the mortgage payments on the
Arizona condo since the parties' separation, the court ordered
Wife to reimburse Husband for one-half of those payments.
With insufficient evidence to value the personal property, the
trial court further ordered all of the personal property to be
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sold and the proceeds divided equally. Finally, the trial court
ordered each party to pay their own attorney fees and dealt
with other matters not at issue in this appeal. Wife appeals,
arguing that the trial court abused its discretion in several
respects.


ISSUES AND STANDARDS OF REVIEW


¶ 5 Wife argues that the trial court erred in limiting the amount
and duration of alimony she would receive from Husband.
Similarly, Wife argues that the trial court abused its discretion
in denying her request for retroactive alimony. “ ‘Trial courts
have considerable discretion in determining alimony ... and
[determinations of alimony] will be upheld on appeal unless
a clear and prejudicial abuse of discretion is demonstrated.’
” Davis v. Davis, 2003 UT App 282, ¶ 7, 76 P.3d 716
(alterations in original) (quoting Breinholt v. Breinholt, 905
P.2d 877, 879 (Utah Ct.App.1995)).


¶ 6 Wife also argues that the trial court erred by not
enforcing the parties' stipulation to immediately sell the
Murray residence. A trial court's decision to reject or modify
a *120  stipulation related to property division in a divorce
proceeding is reviewed for an abuse of discretion. See
Clausen v. Clausen, 675 P.2d 562, 564 (Utah 1983).


¶ 7 In addition, Wife argues that the trial court erred in its
personal property distribution as well as in ordering Wife to
repay Husband for one-half of the postseparation payments
on the Arizona condo mortgage. We will make changes to “
‘a trial court's property division determination in a divorce
action only if there was a misunderstanding or misapplication
of the law resulting in substantial and prejudicial error, the
evidence clearly preponderated against the findings, or such
a serious inequity has resulted as to manifest a clear abuse
of discretion.’ ” Davis, 2003 UT App 282, ¶ 8, 76 P.3d 716
(quoting Bradford v. Bradford, 1999 UT App 373, ¶ 25, 993
P.2d 887 (internal quotation marks omitted)).


¶ 8 Finally, Wife contends that the trial court erred in failing
to award her attorney fees. We review a trial court's decision
regarding attorney fees in a divorce proceeding for an abuse


of discretion. See id. ¶ 9. 3


ANALYSIS


I. Alimony


[1]  ¶ 9 Wife argues that the trial court abused its discretion
in awarding her only $2581 per month in alimony for a
period of only five years. Relatedly, Wife argues that the trial
court erred in denying her request for retroactive alimony
applicable to the approximately one-year time period between
the parties' separation and the entry of the temporary alimony
award. Trial courts have broad discretion in making alimony
awards so long as they consider at least the following factors:


(i) the financial condition and needs of the recipient spouse;


(ii) the recipient's earning capacity or ability to produce
income;


(iii) the ability of the payor spouse to provide support;


(iv) the length of the marriage;


(v) whether the recipient spouse has custody of minor
children requiring support;


(vi) whether the recipient spouse worked in a business
owned or operated by the payor spouse; and


(vii) whether the recipient spouse directly contributed to
any increase in the payor spouse's skill by paying for
education received by the payor spouse or allowing the
payor spouse to attend school during the marriage.


Utah Code Ann. § 30-3-5(8)(a)(i)-(vii) (Supp.2008). 4  In
addition, trial courts must be mindful of the primary purposes
of alimony: “(1) to get the parties as close as possible to the
same standard of living that existed during the marriage; (2)
to equalize the standards of living of each party; and (3) to
prevent the recipient spouse from becoming a public charge.”
Richardson v. Richardson, 2008 UT 57, ¶ 7, 611 Utah Adv.
Rep. 12, 201P.3d 942, 2008 WL 3835161 (citations omitted).
Where a trial court considers these factors, we will disturb
its alimony award only if there is “ ‘a serious inequity ...
manifest[ing] a clear abuse of discretion.’ ” Kelley v. Kelley,
2000 UT App 236, ¶ 26, 9 P.3d 171 (quoting Childs v. Childs,
967 P.2d 942, 946 (Utah Ct.App.1998) (internal quotation
marks omitted)).


A. Amount of Alimony
[2]  ¶ 10 Wife argues that the trial court erred in determining


the amount of alimony. More precisely, Wife argues that
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the trial court abused its discretion by imputing income
to her at higher than minimum wage, *121  reducing her
claimed monthly expenses, and failing to equalize the parties'
standards of living. In awarding Wife alimony, the trial court
found that Husband earned approximately $10,000 per month
and had monthly needs of $5084. While the court found Wife
was suffering from a situational depression, it also found that
her depression did not affect her ability to work. Moreover,
the court found that “[Wife's] depression will be reduced”
by resolution of the parties' divorce. Consequently, the court
found that Wife was currently underemployed, and imputed
$1419 per month in income to Wife, based on her short-term
employment with Southwest Airlines; employment which
the court found “to be a benchmark of [Wife's] ability to
earn an income.” The trial court also found that Wife's
actual, demonstrated financial need was $4000 per month.
Subtracting Wife's imputed income from her demonstrated
need, the court found that Wife required an additional $2581
per month to support herself and that Husband was able to
pay the same to Wife.


¶ 11 In addition, the court noted the length of the parties'
marriage and the fact that Husband, not Wife, had custody
of the parties' minor child after the divorce. The trial court
was presented with evidence that Wife worked outside the
home while Husband finished his schooling, but failed to note
that fact in its findings. Despite that omission, we conclude
that the trial court considered each of the relevant statutory
factors in determining the amount of Wife's alimony award,
and accordingly, we now examine whether the amount of


alimony was seriously inequitable. 5


[3]  ¶ 12 Wife argues that the trial court abused its discretion
by imputing excessive income to her and in determining her
financial need. However, Wife fails to marshal the evidence
necessary to challenge these factual findings and simply
reargues the evidence she presented at trial. See Moon v.
Moon, 1999 UT App 12, ¶ 24, 973 P.2d 431. The trial court
made detailed findings regarding Wife's imputed income
and her actual, demonstrated need. The court specifically
noted that income was imputed to Wife based on her past
employment, which the court found to be a “benchmark” of
her earning potential. Also, although Wife's trial exhibit set
her financial need at $4704 per month, not including payment
of debt, the court found that she failed to prove the existence
of much of her claimed debt. Further, the court reduced Wife's
monthly need because it found that her “claimed expenses
for window cleaning, food and household supplies, personal
hygiene, health and auto insurance, an automobile lease that


she does not have, clothing, psychiatrist, storage, and health
club are overstated and exaggerated.” Therefore, we conclude
that the trial court's findings are supported by the evidence and
the trial court did not abuse its discretion by imputing income
to Wife in excess of the minimum wage or by reducing her


monthly expenses. 6


¶ 13 Wife also argues that the trial court abused its discretion
by failing to equalize the parties' standards of living. In
addition to the relevant statutory factors already discussed,
trial courts must “also consider [ ] the primary aims of
alimony when making an award.” Richardson, 2008 UT
57, ¶ 7, 201 P.3d 942. These aims include “get[ting] the
parties as close as possible to the same standard of living
that existed during the marriage,” or otherwise equalizing the
parties' standards of living. Id. The Utah Code provides that
trial courts in divorce actions “should look to the standard
of living, existing at the time of separation, in determining
alimony,” Utah Code Ann. § 30-3-5(8)(c), *122  and “may,
under appropriate circumstances, attempt to equalize the
parties' respective standards of living.” Id. § 30-3-5(8)(d)
(emphasis added). However, simply “attempting to equalize
the parties' income[,] rather than going through the traditional
needs analysis,” is an abuse of discretion. Bakanowski v.
Bakanowski, 2003 UT App 357, ¶ 12, 80 P.3d 153; see also
Utah Code Ann. § 30-3-5(8)(c) (requiring courts to “consider
all relevant facts and equitable principles” when awarding
alimony). This is so because, regardless of the payor spouse's
ability to pay more, “the [recipient] spouse's demonstrated
need must ... constitute the maximum permissible alimony
award.” Bingham v. Bingham, 872 P.2d 1065, 1068 (Utah
Ct.App.1994).


¶ 14 As stated above, the trial court analyzed Wife's actual,
demonstrated postseparation need. The trial court found that
Wife's need, in excess of her earning capacity, was $2581
per month. Husband, after payment of his own expenses
and $2581 in alimony to Wife, had approximately $2335 in
surplus monthly income. Husband had custody of the parties'
minor child and was awarded only $102.64 per month in child
support. Although the trial court did not specifically discuss
the parties' standard of living prior to their separation, we
cannot say that the trial court abused its discretion in failing
to equalize the parties' standards of living and, as such, we
determine that the amount of alimony awarded to Wife was
within the trial court's allotted discretion.


B. Duration of Alimony
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[4]  ¶ 15 Wife asserts that the trial court abused its discretion
in limiting her alimony to only five years, given that the
parties were married for nearly sixteen years. In supporting
its alimony award, the trial court found that Wife has treatable
depression and “has the ability to work.” The court continued,
stating:


[D]ue to the age of the parties[,] if
the alimony period were longer than
five years, [Wife] would become older
and rely only on the alimony for her
support and ... such reliance would be a
disservice to her. This court finds that
[Wife] has the ability to use the period
of five years to put her house in order
and be able to support herself at that
time.


¶ 16 Although the Utah Code states that alimony may
not be awarded for longer than the term of the marriage
absent “extenuating circumstances,” see Utah Code Ann.
§ 30-3-5(8)(h) (Supp.2008), the Code does not bar an
award for a shorter duration. See generally id. § 30-3-5.
Thus, an alimony award for shorter than the term of the
marriage will be upheld unless it results in a serious inequity
evidencing an abuse of the trial court's discretion. See Kelley
v. Kelley, 2000 UT App 236, ¶ 26, 9 P.3d 171. Also, while
abbreviated alimony awards have been reversed by Utah
appellate courts, see, e.g., Munns v. Munns, 790 P.2d 116, 122
(Utah Ct.App.1990) (listing several cases overruling alimony
awards of short duration), “an award of [abbreviated] alimony
is entirely appropriate in [certain] situations.” Id. at 121;
see also Rayburn v. Rayburn, 738 P.2d 238, 240-41 (Utah
Ct.App.1987) (upholding abbreviated alimony award).


¶ 17 In Munns v. Munns, 790 P.2d 116 (Utah Ct.App.1990),
this court overruled the trial court's approximately four-year
alimony award where the wife was fifty-eight years old when
her thirty-eight year marriage ended, was still responsible
for three minor children, “ha[d] never been substantially
employed and ha[d] not developed any employable skills.”
Id. at 122. In contrast, this court upheld the trial court's
limitation of alimony to a five-year term in Rayburn
v. Rayburn, 738 P.2d 238 (Utah Ct.App.1987). See id.
at 241. In so doing, the Rayburn court noted that the
parties had been married approximately ten years and that
Mrs. Rayburn was educated but presently unemployed, had
worked periodically throughout the marriage, and “shared
the financial rewards permitted by her husband's advanced


degree ... [including] the accumulation of considerable real
and personal property ... which was equitably divided upon
their divorce.” Id. Furthermore, the Rayburn court justified
the five-year term as sufficient “to maintain her life style for
a period of adjustment.” Id.


¶ 18 Wife argues that due to her advanced age and her lack of
significant work experience *123  outside the home, alimony
should have been awarded for the length of the marriage. In
support, Wife states that no evidence was presented to the trial
court indicating that she “had the necessary education or work
skills to increase her income” within the five-year period so
as to cover her monthly shortfall or that her circumstances
would be any different in five years than at the time of trial.


¶ 19 In supporting its order limiting the duration of Husband's
alimony obligation, the trial court took note of the fact
that Wife had already been receiving temporary alimony
for over two years, and found that Wife “has the ability
to ... put her house in order and be able to support herself”
within the additional five-year adjustment period. The court
continued, finding that “if the alimony period were longer
than five years, [Wife] would become older and rely only
on the alimony for her support and that such reliance would
be a disservice to her.” Implicitly important to the court's
decision was that Wife was only forty-one years old at the
time of the parties' separation, and that Husband, not Wife,
had custody of the parties' only minor child. Additionally,
Wife herself testified that she has several marketable skills,
has an associate's degree, and had worked outside of the
home for approximately four years of the parties' sixteen-
year marriage. Along these same lines, there was undisputed
evidence that Wife had been secretly employed by her father


during part of the pendency of this case. 7  Furthermore, Wife
was awarded an equal division of the parties' personal and real
property accumulated during the marriage.


¶ 20 Although this alimony award is vulnerable to criticism, 8


we refrain from substituting our judgment for that of the
trial court. See Willey v. Willey, 951 P.2d 226, 231 (Utah
1997) (“In certain instances, the appellate court may exercise
equitable powers [in reviewing alimony determinations] and
take upon itself the responsibility of weighing the evidence
and making its own findings of fact. However, this exception
must not become merely a guise under which an appellate
court substitutes its own judgment for that of the trial
court.” (citations omitted)). Evidence was presented to the
trial court such that it could, within its discretion, determine
that five years was a sufficient length of time for Wife to
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“get her house in order” so that she would no longer require
support from Husband. Thus, we cannot say that the trial court
clearly and prejudicially abused its discretion in limiting the
duration of Wife's alimony award.


C. Denial of Retroactive Alimony
[5]  ¶ 21 Wife argues that, contrary to the trial court's


finding, she presented sufficient evidence to support an award
of retroactive alimony applicable to the approximately one-
year time period between the parties' separation and entry
of the temporary alimony award. We disagree. While Wife
undoubtedly presented evidence of her needs at trial, neither
she nor the court spent more than a mere moment discussing
retroactive alimony. Trial courts must balance the unique
set of facts presented by each divorce to achieve as fair
and just a result as possible under the circumstances. Based
on the sparsity in the record relative to retroactive alimony
we determine that the trial court's finding of insufficient
evidence to justify retroactive alimony and its accompanying
disposition of Wife's claim for the same is not a clear abuse
of discretion.


II. Disregarding the Parties' Stipulation


[6]  ¶ 22 Wife argues that the trial court erred when
it disregarded the parties' earlier *124  property division
stipulation, wherein the parties agreed to immediately sell
the Murray residence and divide the equity, with Husband
receiving a larger share to compensate him for his half of
the equity in the Arizona condo. Wife contends that this
stipulation, made on the record, could not be undone or
modified by the trial court. We disagree.


[7]  ¶ 23 Even when made on the record, a stipulation
regarding property division in a divorce proceeding “is
not necessarily binding on the trial court. It is only a
recommendation to be adhered to if the trial court believes
it to be fair and reasonable.” Colman v. Colman, 743 P.2d
782, 789 (Utah Ct.App.1987). In other words, “even if the
trial court['s divorce decree] does not exactly follow the
parties' agreement, such a decree is still within the court's
reasonable discretion.” Id. This is so because, in accordance
with the equitable power of trial courts in divorce actions, trial
courts should not be prevented “from doing that which justice
and equity require for the interest and welfare of the parties
involved.” Reese v. Reese, 1999 UT 75, ¶ 25, 984 P.2d 987
(internal quotation marks omitted); see also Land v. Land, 605


P.2d 1248, 1251 n. 5 (Utah 1980) (recognizing that a “trial
court has discretion to adopt or reject an agreement between
the parties as part of the original [divorce] decree ... as equity
might dictate”).


¶ 24 In this case, Husband filed a motion to set aside the
stipulation, arguing that the immediate sale of the Murray
residence would not be in the best interest of the parties'
minor child residing therein. In a subsequent minute entry,
the trial court granted the motion. Accordingly, the trial court
ultimately ordered that the Murray residence and the Arizona
condo be treated as specified in the stipulation, with the
sole difference being that the parties were not required to
immediately sell either property “[b]ecause there is a minor
child residing in the Murray [residence].” Given the court's
equitable powers in divorce proceedings and the similarity
between the stipulation and the final decree, we see no abuse
of discretion in the court's decision to grant the motion setting


aside the parties' stipulation. See Colman, 743 P.2d at 789. 9


III. Property Distribution


[8]  [9]  ¶ 25 Wife urges this court to reverse the trial court's
order that the parties sell all the personal property and divide


the proceeds equally. 10  In a similar vein, Wife argues that
the trial court erred in ordering her to repay Husband for one-
half of the mortgage payments he made on the Arizona condo
between the parties' separation and divorce. “In dividing a
marital estate, the trial court is empowered to enter equitable
orders concerning property distribution.” Munns v. Munns,
790 P.2d 116, 118 (Utah Ct.App.1990). Where the court is
presented with insufficient evidence with which to value the
property, it is within the court's sound discretion to decide
whether to force the sale of the property or to award the
property in kind to the parties. Cf. id. at 119 (awarding the
parties' personal property in kind, rather than ordering its sale,
based largely on the parties' inability to cooperate). Despite
Wife's persistence that she presented sufficient evidence to
value the personal property, the trial court clearly disagreed.


¶ 26 Although the distribution method ordered by the trial
court is not the most economically efficient, it appears to
have been the most amicable means of equitably distributing


the parties' personal property. 11  *125  See id. Neither party
provided an itemized list of personal property with value
ascribed to each item, nor did they propose an alternative
method to divide the property. We conclude the distribution
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was within the trial court's discretion, and we see no
“misunderstanding or misapplication of the law resulting
in substantial and prejudicial error ... [n]or such a serious
inequity ... as to manifest a clear abuse of discretion” in the
court's order. See Davis v. Davis, 2003 UT App 282, ¶ 8, 76
P.3d 716 (internal quotation marks omitted).


[10]  ¶ 27 Similarly, we determine that the trial court did
not err in ordering Wife to repay Husband one-half of the
mortgage payments made on the Arizona condo prior to trial.
Wife acknowledges that the final allocation of the interim
payments made on the Arizona condo was explicitly reserved
for the trial court to resolve. Nevertheless, Wife argues that
the court's final order produced an inequity. Specifically,
Wife alleges that the temporary alimony award did not
anticipate she would be responsible for paying the Arizona
condo mortgage. We see no basis for this assertion. The
trial court ordered the reimbursement because Wife “had
exclusive use and possession of [the Arizona condo] during
that time.” We therefore conclude that the property division
was sufficiently justified and was well within the trial court's
allotted discretion.


IV. Attorney Fees


[11]  ¶ 28 Wife contends that the trial court erred in failing
to award her at least a portion of her attorney fees because she
was the prevailing party in regard to the alimony and property
division issues. Wife did not seek an award of attorney fees
incurred in resolving custody issues. The trial court denied
her request, finding that the affidavits presented were “not
specific as to the fees incurred relative to the issue of custody”
and were inadequate for determining the reasonableness and
necessity of the fees.


[12]  ¶ 29 While Utah Code section 30-3-3 permits trial
courts to award attorney fees in divorce proceedings to either


party regardless of who prevails, 12  see Utah Code Ann. §
30-3-3(1) (Supp.2008), “ ‘[t]he [ultimate] decision to grant or
deny attorney fees is within the trial court's sound discretion.’
” Davis, 2003 UT App 282, ¶ 9, 76 P.3d 716 (additional
internal quotation marks omitted) (quoting Shinkoskey v.
Shinkoskey, 2001 UT App 44, ¶ 5, 19 P.3d 1005).


¶ 30 Contrary to Wife's assertion, the trial court rejected
Wife's request for attorney fees not because it could not
determine the amount of attorney fees incurred in the custody
dispute, but because it could not determine which fees had


been incurred for issues other than the custody dispute. 13


Therefore, we find no abuse of discretion in the court's
decision that each party should pay his or her own attorney
fees.


CONCLUSION


¶ 31 In sum, we conclude that the amount of Wife's alimony
award was within the trial court's discretion and, thus, do
not disturb it on appeal. We also affirm the trial court's
rulings on the duration of Wife's alimony award as well as its
denial of Wife's request for retroactive alimony. We further
determine that the trial court did not abuse its discretion in
setting aside the parties' real property stipulation, distributing
their personal *126  property, or denying Wife's request for
attorney fees.


¶ 32 Affirmed.


¶ 33 WE CONCUR: JAMES Z. DAVIS and CAROLYN B.
MCHUGH, Judges.


All Citations


197 P.3d 117, 616 Utah Adv. Rep. 3, 2008 UT App 392


Footnotes
1 Following a custody evaluation and stipulation by the parties, Husband was awarded primary legal and physical custody


of the parties' two children. As a result, custody is not at issue in this appeal.


2 We note that the findings of fact state that $1409 per month in income would be imputed to Wife. However, our review of
the record and the trial court's calculations convince us that the correct amount is $1419. For convenience, and because
neither party objects to this inconsistency, we cite to the correct amount of $1419 throughout this opinion.


3 Although Wife also asks this court to review the trial court's alleged failure to set aside portions of a pretrial minute entry,
we refuse to do so because Wife's brief presents us with no legal argument or justification for the same. See Valcarce
v. Fitzgerald, 961 P.2d 305, 313 (Utah 1998) (stating that appellate courts will generally not address arguments that are
inadequately briefed).
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4 Although title 30, chapter 3 of the Utah Code has been amended since Husband filed for divorce, the relevant portions of
the current version are substantively identical to those portions of the older version. Compare Utah Code Ann. § 30-3-5
(Supp.2008), with id. (Supp.2003). Thus, for convenience we cite to the current version of the statute throughout this
opinion.


5 Although it is not clear from the briefing, the parties appear to have been involved in some business ventures together.
While we do not know whether Wife was “work[ing] in a business owned or operated by [Husband],” see id. § 30-3-5(8)
(a)(vi), the trial court awarded the entities in question to Wife. As such, the court's failure to consider this statutory factor
explicitly is inconsequential.


6 Wife also contends that the trial court failed to consider her monthly mortgage payment on the Arizona condo, arguing
that the temporary alimony award failed to include the same mortgage payment. However, the trial court specifically
determined Wife's needs based on its assessment of her exhibit produced at trial. That exhibit included, among Wife's
monthly expenses, mortgage payments and homeowner's association fees presumably related to the Arizona condo.


7 Under an assumed name, Wife worked full-time as a distributor for a vitamin company associated with her father's
business. At trial, Husband's counsel read into evidence an e-mail between Wife and her mother wherein Wife instructed
her mother not to disclose this employment. In the e-mail, Wife wrote: “Please don't say anything to anyone about [my
employment]. If [Husband] gets one drift that I'm working in any way, I'll be hearing about it in court ... and my alimony
will be out the window. As far as you know, I'm still suffering from major depression....”


8 The trial court did not specify how Wife could improve her income sufficiently so that she would no longer need to rely on
alimony for her support. Furthermore, the trial court's concern that Wife might become dependent on the alimony could
be used as a reason to deny all but permanent alimony.


9 Wife relatedly argues that the trial court erred in valuing the Murray residence at its appraised value of $440,000, as
opposed to $609,000, which was the value assigned to the property by her witness. We presume the correctness of the
trial court's valuation because Wife has failed to marshal the evidence necessary to challenge this factual finding. See
Moon v. Moon, 1999 UT App 12, ¶ 24, 973 P.2d 431 (“When an appellant fails to meet the heavy burden of marshaling the
evidence, we assume that the record supports the findings of the trial court.” (alterations, citations, and internal quotation
marks omitted)).


10 This order excepted “each party's personal effects and any property that belongs to any other person, including the
children.”


11 We note that in its oral ruling, the trial court urged the parties “to reach what probably would be a more acceptable
resolution and certainly given ... how much one can sell some of this property for that [the parties] reach an agreement for
a different kind of division.” Accordingly, the court gave the parties sixty days within which to split equitably the personal
property; if they were unable, the property was to be sold in its entirety and the proceeds divided equally.


12 Trial courts must base an award of attorney fees “ ‘on evidence of the financial need of the receiving spouse, the ability of
the other spouse to pay, and the reasonableness of the requested fees.’ ” Oliekan v. Oliekan, 2006 UT App 405, ¶ 30, 147
P.3d 464 (additional internal quotation marks omitted) (quoting Wilde v. Wilde, 969 P.2d 438, 444 (Utah Ct.App.1998)).


13 We note that Husband and Wife spent a significant amount of time and over $100,000 of their liquid, marital assets
litigating custody. However, shortly prior to trial the custody issue was settled and, accordingly, the trial was shortened
from two weeks to two days. Due to the late resolution of the custody issue, the fees relative only to the issues litigated
at trial were difficult to ascertain.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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v.


Val Budge JOHNSON, Defendant and Appellant.


No. 910179–CA.
|


June 4, 1993.


Divorce action was brought. The Second District Court,
Weber County, John F. Wahlquist, J., divorced parties,
and wife appealed. The Court of Appeals, Jackson, J., 771
P.2d 696,affirmed in part, reversed in part, and remanded.
The District Court, Stanton M. Taylor, J., awarded wife
nonterminable alimony. Husband appealed. The Court of
Appeals, Bench, J., held that: (1) it was impermissible to
grant nonterminable alimony based on a finding that wife
was entitled to share in the benefits of the other spouse's
professional degree, and (2) trial court abused its discretion in
not considering the retirement benefits the wife would receive
in award of alimony.


Vacated and remanded.


Attorneys and Law Firms


*250  C. Gerald Parker, Ogden, for defendant and appellant.


Stephen W. Farr, Ogden, for plaintiff and appellee.


Opinion


*251  Before BENCH, GARFF and JACKSON, JJ.


OPINION


BENCH, Judge:


Val Johnson appeals from an order of the trial court granting
his ex-wife, Janet Johnson, alimony that is nonterminable,
even upon her remarriage. He also challenges the alimony
award in view of Mrs. Johnson's eligibility to receive
substantial retirement benefits in the future. We vacate the
alimony award and remand.


FACTS


A decree of divorce between the parties was entered in 1987.
The decree provided that Mrs. Johnson be awarded alimony
of $1,000 per month to continue for ten years or until she
either remarries, cohabits, or dies. The decree also awarded
child support to Mrs. Johnson in the amount of $648 per child
per month. Mr. Johnson filed an appeal with this court seeking
a reversal or adjustment of the property division and the
alimony and child support awards. See Johnson v. Johnson,
771 P.2d 696 (Utah App.1989). The facts of this case, as
outlined in the previous appeal, are as follows:


The parties married in 1966, following
Dr. Johnson's first year in medical
school. Mrs. Johnson had a Bachelor's
Degree in business. While he was in
medical school, she worked, thereby
supplying $14,000 to the marriage.
He earned about $3,500 during that
time. His parents paid for tuition and
books. During his one-year internship,
both worked. After 1970, she did not
work outside the home. The parties
have three children. After twenty
years of marriage they separated,
having enjoyed an affluent standard
of living. They stipulated to an
equal division of real and personal
property, yielding $428,000 for her
and $428,000 for him. Each party
received over $200,000 of income-
producing personal property.


Id. at 697. This court upheld the property division but reversed
and remanded the alimony and child support awards for the


entry of adequate findings. 1


On remand, the trial court ordered that Mr. Johnson pay to
Mrs. Johnson alimony in the amount of $2,250 per month.
Of that sum, $250 was to terminate after four years and was
for the purpose of assisting Mrs. Johnson in upgrading her
employment skills. The remaining $2,000 of the alimony
award was ordered to be permanent and would not terminate,
even if Mrs. Johnson remarried. The trial court stated two
reasons in support of the nonterminable alimony award.
First, that the alimony was “to assist in the support of
[Mrs. Johnson],” and second, to “further assist in allowing
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[Mrs. Johnson] to share in the benefits of [Mr. Johnson's]
professional status.”


The trial court also awarded to Mrs. Johnson one-half of Mr.
Johnson's pension plan. The trial court made no findings as to
how the alimony award might be affected when Mrs. Johnson
became eligible to receive retirement benefits.


ISSUES


Mr. Johnson does not appeal the amount of the alimony
award. Instead, he challenges the award in two particulars:
First, did the trial court abuse its discretion in awarding
Mrs. Johnson alimony that was nonterminable, even upon her
remarriage? Second, did the trial court abuse its discretion in
not providing that the alimony be reduced when Mrs. Johnson
reaches the age of fifty-nine and one-half, at which time she
will be eligible to withdraw substantial retirement benefits?


STANDARD OF REVIEW


[1]  Trial courts have broad discretion in making alimony
awards. *252  Haumont v. Haumont, 793 P.2d 421, 423
(Utah App.1990). We will not upset a trial court's award
of alimony so long as the trial court exercises its discretion
within the appropriate legal standards. Id.


ANALYSIS


Alimony Beyond Remarriage


Mr. Johnson argues that the trial court abused its discretion
by making the award of alimony nonterminable, even in the
event that Mrs. Johnson remarries. We agree.


[2]  [3]  Alimony is presumed to terminate upon the
remarriage of the receiving spouse. Utah Code Ann. § 30–
3–5(5) (1989), states that “[u]nless a decree of divorce
specifically provides otherwise, any order of the court that
a party pay alimony to a former spouse automatically
terminates upon the remarriage of the former spouse.” The
trial court therefore has the discretion to make an award of
alimony that will survive the remarriage of the receiving
spouse. In exercising this discretion, however, the trial court
must make adequate and specific findings of fact justifying


such an award. Such an award must also comply with the
relevant legal principles governing alimony awards. See
Haumont, 793 P.2d at 423.


[4]  The court stated that it granted nonterminable alimony
“to assist in the support of [Mrs. Johnson].” This is a
permissible ground for an alimony award. See Haumont, 793
P.2d at 423 (purpose of alimony is to maintain the receiving
spouse, as nearly as possible, in the same standard of living
that existed during the marriage); Munns v. Munns, 790 P.2d
116, 121 (Utah App.1990 (same). Standing alone, however,
it is not a sufficient reason to extend alimony payments
beyond the remarriage of the receiving spouse. To allow
nonterminable awards to be based on this justification alone
would violate the statutory presumption against such awards,
since every alimony award is necessarily based upon this
justification.


The court further stated that it granted nonterminable alimony
to allow Mrs. Johnson to “share in the benefits of [Mr.
Johnson's] professional status.” We interpret this to mean she
was to share in his professional degree. Utah appellate courts,
however, have consistently held that professional degrees and
licenses are not property subject to division upon divorce.
In fact, this court expressly stated in its earlier opinion in
this case that a professional degree or license is not marital
property to be distributed between the parties. Johnson, 771
P.2d at 697.


In Peterson v. Peterson, 737 P.2d 237 (Utah App.1987),
the parties were married near the end of their undergraduate
educations. By mutual consent, Mrs. Peterson entered the
work force and continued to work while Mr. Peterson
obtained his medical degree. When Mr. Peterson finished
his medical degree, Mrs. Peterson quit work and remained
in the home. The parties had been married for over twenty
years when they were divorced. The trial court awarded Mrs.
Peterson, among other things, $120,000 to be paid in $1,000
monthly installments “reflecting an ownership interest of
[Mrs. Peterson] in [Mr. Peterson's] medical degree.” Id. at
238.


This court examined the law from other jurisdictions
regarding the treatment of professional degrees and licenses
and concluded that “an advanced degree is or confers an
intangible right which, because of its character, cannot
properly be characterized as property subject to division
between the spouses.” Id. at 241. This court reasoned that:
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Property can be bought, sold, and
devised. Bona fide degrees cannot be
bought; they are earned. They cannot
be sold; they are personal to the
named recipient. Upon the death of
the named recipient, the certificate
commemorating award of the degree
might be passed along and treasured
as a family heirloom, but the recipient
may not, on the strength of that degree,
practice law or medicine. In this case,
the court awarded the parties' home
to Mrs. Peterson. But it might have
awarded the home to Dr. Peterson or it
might have ordered the home sold and
the net proceeds divided. *253  The
court had no such alternatives with the
medical degree, precisely because the
degree is not property.


Id. at 240; see also Martinez v. Martinez, 818 P.2d 538
(Utah 1991) (overturned award of equitable restitution based
on medical degree); Gardner v. Gardner, 748 P.2d 1076,
1081 (Utah 1988) (benefit of wife's investment in husband
was adequately reflected in a greater property settlement and
higher alimony); Rayburn v. Rayburn, 738 P.2d 238 (Utah
App.1987) (disparity in income due to license is adequately
addressed under traditional alimony analysis).


[5]  Inasmuch as it is legally impermissive to grant a share
or interest of one spouse's professional degree or license to
another spouse upon divorce, it is likewise impermissible to
award nonterminable alimony on a finding that one spouse
is entitled to share in the benefits of the other spouse's
professional degree or license. Such an award is a de facto
division of the professional degree or license.


We conclude that the trial court abused its discretion by
violating applicable legal principles when it made Mrs.
Johnson's alimony award nonterminable. We therefore vacate
the trial court's award of nonterminable alimony and remand
the case for entry of an order consistent with this opinion.


Retirement Benefits


[6]  Mr. Johnson also claims that the trial court abused its
discretion in awarding alimony that does not contemplate


Mrs. Johnson's future eligibility to receive substantial
retirement benefits. We agree.


In 1987, the trial court awarded one half of the parties' pension
plan to each party. The division of the pension plan was not
at issue in the first appeal and remains in force. In awarding
alimony, the trial court made no findings with regard to
Mrs. Johnson's future ability to withdraw income from the
pension plan, and how this additional income would affect
her financial condition and her ability to provide for her own
needs.


[7]  [8]  We acknowledge that a trial court maintains
continuing jurisdiction over alimony awards and can make
future modifications as appropriate. See Utah Code Ann.
§ 30–3–5(3) (1989). However, where a future change in
circumstances is contemplated by the trial court in the divorce
decree, the fulfillment of that future change will not constitute
a material change of circumstances sufficient to modify the
award. “A change in circumstances reasonably contemplated
at the time of divorce is not legally cognizable as a substantial
change in circumstances in modification proceedings.” Dana
v. Dana, 789 P.2d 726, 729 (Utah App.1990); see also
Durfee v. Durfee, 796 P.2d 713, 716 (Utah App.1990) (a
material change in circumstances contemplated in the divorce
decree cannot be the grounds for a future modification).
Since the trial court in the instant case divided the pension
plan between the parties, it was cognizant of Mrs. Johnson's
ability to receive additional income in the future that would
alter her financial condition and needs. Thus, under Dana
and Durfee, Mrs. Johnson could argue that her receipt of
retirement benefits was an anticipated event and the trial court
considered it when making the alimony award. Therefore,
Mrs. Johnson's receipt of retirement benefits might not be
considered a material change of circumstances.


[9]  We do not believe it makes for good law or sound
policy to have parties arguing years after the fact over what
a trial court may or may not have considered when making
an alimony award. Utah appellate courts have consistently
required that trial courts make adequate findings on all
material issues of alimony to reveal the reasoning followed
in making the award. See Rudman v. Rudman, 812 P.2d 73,
76 (Utah App.1991); accord Burt v. Burt, 799 P.2d 1166,
1170 (Utah App.1990); Throckmorton v. Throckmorton, 767
P.2d 121, 124 (Utah App.1988). Consequently, if a trial court
knows that a party will be receiving additional future income
it should make findings as to whether such additional income
will affect the alimony award. The court should therefore have
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considered how Mrs. Johnson's future receipt of retirement
*254  benefits would alter her future financial conditions


and her ability to provide for her own needs. It then should
have determined whether her future income would affect the
alimony award.


If the future income from the pension plan is too speculative
at the time of trial to anticipate the effect it will have on a
receiving spouse's financial condition and needs, the court
may, in its discretion, delay the determination of how the
future income will affect the alimony award. However, the
trial court must make findings indicating that the future
income has not been considered in making the present award.
Such findings will then allow the paying spouse to bring
a modification proceeding at the appropriate time while
satisfying the legal principles presented in Dana and Durfee.


We conclude that the trial court abused its discretion by
failing to expressly indicate whether the future retirement
benefits were considered in making the alimony award. We
therefore remand this issue for entry of adequate findings.


CONCLUSION


We vacate the alimony award and remand for findings and an
order consistent with this opinion.


GARFF and JACKSON, JJ., concur.


All Citations


855 P.2d 250


Footnotes
1 This court remanded the alimony award for the entry of findings consistent with the following factors:


(1) Mrs. Johnson's needs; (2) her ability to provide for herself, including an earning capacity baseline; (3) elimination
of the ten-year cap on alimony; (4) a separate finding concerning income which will flow to both parties from the
respective properties awarded; and (5) an alimony award consistent with those findings.


Johnson, 771 P.2d at 700.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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790 P.2d 116
Court of Appeals of Utah.


Mary MUNNS, Plaintiff and Appellant,
v.


Lowell Shelley MUNNS, Defendant and Respondent.


No. 880585–CA.
|


April 4, 1990.


Husband and wife were divorced by the First District Court,
Box Elder County, Gordon J. Low, J. Wife appealed. The
Court of Appeals, Garff, J., held that: (1) trial court did not
abuse its discretion in dividing property in kind rather than
ordering its sale and then awarding proceeds; (2) equitable
division of property was not abuse of discretion; (3) award of
$300 per month in alimony to 58–year-old wife who had no
substantial employment history was not abuse of discretion;
(4) however, providing for temporary alimony until age 62
was abuse of discretion, given wife's work history; (5) trial
court did not abuse its discretion in requiring each party to
pay his or her attorney fees; and (6) wife's appeal was not
frivolous and would not support award of fees to husband for
costs incurred on appeal.


Affirmed in part and reversed in part; remanded.


Attorneys and Law Firms


*117  Kelly G. Cardon, Judy Dawn Barking, Kelly G.
Cardon & Associates, Ogden, for plaintiff and appellant.


Ben H. Hadfield, Mann, Hadfield, & Thorne, Brigham City,
for defendant and respondent.


Before BILLINGS, GARFF, and ORME, JJ.


OPINION


GARFF, Judge:


Appellant challenges the district court's rulings in her divorce
proceeding concerning alimony, property distribution, and
attorney fees. We affirm in part and reverse in part.


Appellant Mary Munns and respondent Lowell Shelley
Munns had been married for thirty-eight years at the time their


decree of divorce was entered. Twelve children were born
from this marriage, three of whom were still minors at the
time the divorce was filed, and two of whom are still minors.


Appellant was, at the time of the divorce, fifty-eight years
old. She is in relatively good health except for a problem
with her hands, which required surgery, and an ulcer. She also
suffers from a partial hearing loss, for which she must wear a
hearing aid in each ear. She did not work outside of the home
during the marriage, so developed no marketable skills. Since
the beginning of the divorce proceedings, appellant has been
unable to obtain full or part-time work except as a substitute
in the local school lunch program, totalling three to four hours
per day of minimum-wage work when available. At the time
of the final hearing, she had only worked two shifts as a
substitute, and had no expectation of getting a permanent
position.


*118  Respondent had worked full-time at Morton Thiokol
for fourteen years, with an hourly wage at the time of
the final hearing of $13.97 per hour. During many of the
years of the marriage, he had been able to work substantial
overtime, resulting in annual incomes of between $35,000
and $38,669. However, beginning in 1988, his opportunity
to work overtime decreased dramatically. Respondent is also
self-employed on his farm, generating an annual income of
$4,000 to $7,000.


During the course of the marriage, the parties acquired the
following property: A house on .82 acres of land and an
adjoining unimproved .79 acre lot; household furnishings; a
one-half acre lot with a double wide mobile home on it; two
parcels of agricultural property, totalling about 200 acres;
several old vehicles, most of which did not operate; livestock;
a savings account; and a huge collection of junk and scrap
metal.


Appellant filed for divorce on July 31, 1986. During
the pendency of these proceedings, appellant paid off the
mortgage on the house.


On November 24, 1987, the court granted the parties a divorce
decree and continued the case for the purpose of obtaining
testimony regarding property valuation.


The court subsequently issued a memorandum decision on
August 1, 1988. In it, the court granted appellant custody of
the two remaining minor children, child support of $197 per
child per month, and temporary alimony of $300 per month,
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ending when appellant reaches the age of 62. The court valued
the parties' properties and divided them in kind, equalizing the
property division by awarding appellant $9,000, to be paid in
two equal annual installments of $4,500.


Appellant had incurred $2,000 in attorney fees, exclusive of
costs, during the pendency of the divorce. By the time of the
final hearing, she had paid $475 of this amount from joint
funds, leaving a balance of $1,525 plus costs. Respondent had
incurred $2,300 in attorney fees. The court ordered each party
to pay his or her own attorney fees.


Appellant contends that: (1) The trial court unfairly
distributed the property by (a) awarding all the property in
kind, rather than requiring that the properties be sold and the
proceeds used to first liquidate the parties' obligations and
then to be split between them; (b) awarding an oversized
portion of the property, including all the liquid assets, to
respondent; and (c) allowing respondent to pay the $9,000
judgment over a two year period. (2) The trial court abused its
discretion in awarding her temporary alimony of only $300
per month. (3) The trial court similarly abused its discretion
in failing to award her attorney fees. Respondent alleges that
appellant has brought a frivolous appeal and, thus, should be
required to pay his attorney fees on appeal.


I.


PROPERTY DISTRIBUTION


The trial court awarded plaintiff, as her portion of the marital
property, the family house, the mobile home and lot, the
building lot, two vehicles, the household furnishings, and
the savings account, plus the $9,000 judgment. Respondent
received the farm property, subject to the mortgage; the
remaining vehicles and machinery, subject to the debts owed
on them; the junk and scrap metal; and the livestock. As
indicated, he was ordered to pay appellant $4,500 within
twelve months of the date of the entry of the decree, and the
balance of $4,500 within the following twelve months.


[1]  In dividing a marital estate, the trial court is empowered
to enter equitable orders concerning property distribution.
Kerr v. Kerr, 610 P.2d 1380, 1382 (Utah 1980); Weston v.
Weston, 773 P.2d 408, 410 (Utah Ct.App.1989); Rasband
v. Rasband, 752 P.2d 1331, 1335 (Utah Ct.App.1988). In
making such orders, the court is permitted considerable
discretion, which will not be disturbed so long as it exercises


this discretion in accordance with the standards set by this
state's appellate courts. Weston, 773 P.2d at 410; see also
Carlton v. Carlton, 756 P.2d 86, 87 (Utah Ct.App.1988).


*119  [2]  First, we do not find that the trial court abused
its discretion in awarding all property in kind rather than
ordering its sale and then awarding the proceeds. It is clear
from the record that the trial court considered forcing such a
sale, but apparently abandoned that solution because of the
parties' hostility toward each other and their total refusal to


cooperate during the course of the litigation. 1  The court is
not required to order the sale of any property, but may award
property in kind and leave any sale to the discretion of the
party to whom it is awarded.


[3]  Second, we do not find that the trial court awarded a
substantially larger portion of the marital estate to respondent
than to appellant. To permit appellate review of a trial court's
property distribution in a divorce proceeding, the distribution
should be based upon adequate findings. Andersen v.
Andersen, 757 P.2d 476, 479 (Utah Ct.App.1988). These
findings must place a dollar value on the distributed assets. Id.


In the present case, the trial court was so concerned with
finding the appropriate property values that, when the
valuation evidence was inadequate, it continued the hearing


for further appraisal information. 2  After hearing evidence as
to the value of the parties' properties, and after personally
inspecting the property, the court made specific written
findings as to value of each item of property, as follows: (1)
The family home and lot plus the undeveloped lot, $26,388;
(2) the mobile home and lot, $26,000; (3) the building lot,
$11,000; (4) the farm, $48,547; (5) various vehicles and farm
machinery, $23,859; (6) junk and scrap metal, $10,000; (7)
household furnishings, $3,000; (8) livestock, $4,000; (9) the
savings account, $3,200; and (10) two vehicles, $850.


[4]  This court will not disturb the trial court's valuations
absent a showing of a clear abuse of discretion. Ebbert
v. Ebbert, 744 P.2d 1019, 1023 (Utah Ct.App.1987). The
evidence presented on the record supports the trial court's
findings. Respondent correctly points out that much of
appellant's so-called “evidence” as to her property valuations
were not part of the record, but were introduced for the
first time on appeal. It is well settled that we do not review
evidence for the first time on appeal. Low v. Bonacci, 788
P.2d 512, 513 (1990). Further, even if appellant's appraisal
had been a part of the evidence, failure of the court to accept
one party's proposed valuation of property is not an abuse of
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discretion. *120  Ebbert, 744 P.2d at 1023. We find that the
trial court did not abuse its discretion in evaluating the parties'
property and, therefore, did not unfairly distribute it.


Third, the record does not support appellant's claim that
the trial court awarded all the nonliquid assets to her while
awarding all the liquid assets to respondent. It is well settled
that there is no fixed formula for the division of marital
property, but that the trial court has the power to divide
property and income so that the parties may readjust their
lives to their new circumstances as well as possible. Weston,
773 P.2d at 411; see also Sorensen v. Sorensen, 769 P.2d 820,
824 (Utah Ct.App.1989) cert. granted 779 P.2d 688 (1989).


Here, the trial court awarded appellant, who needed income
and was clearly unable to provide herself with a place to live,
the marital home, the building lot, the mobile home and lot,
vehicles, the household furnishings, a savings account, and
the $9,000 judgment. Respondent, who loved the farm and
worked it, and who had acquired the junk over the course of
the marriage, was awarded the farm property subject to the
mortgage, vehicles and farm machinery subject to the debts
on them, livestock, and the junk. The trial court apparently
allocated the property based upon the parties' needs and
interests. We find no error in this.


While the farm property generated some income, the record
suggests that the income generated did not even offset the
cost of servicing the various mortgages on the property. Farm
property and equipment are not easily and quickly sold, and
so are not, as appellant contends, liquid assets. However, the
junk and the livestock have some liquidity, in that a $10,000
offer had been made for the junk and respondent had sold
some of the livestock during the pendency of this action.


While appellant's assets are, likewise, not very liquid, she
was awarded more liquid assets than respondent. Although
the house was in such poor condition that it probably could
not be sold without a great deal of renovation expense, the
parties had previously sold the mobile home to a buyer who
had defaulted, indicating that it could be sold or at least
rented; the building lot was certainly able to be sold; and
the savings account and the $9,000 judgment, being cash, are
liquid assets. We find no abuse of discretion here.


[5]  Fourth, the trial court did not err in allowing respondent
to pay off the $9,000 judgment over the period of two
years. In allocating the properties, the trial court granted
the debt-free properties to appellant, but granted properties


heavily encumbered with debt to respondent. From the court's
remarks during the trial, it is evident that he was concerned
with respondent's ability to make the mortgage payments
on the farm property, along with his other, court-ordered
obligations. Given respondent's heavy debt burden, we do
not find that the trial court abused its discretion in allowing
respondent to pay the judgment off over a two year period.


In sum, we do not find that the trial court abused its discretion
in distributing the parties' scant resources.


II.


ALIMONY


A. Amount
Appellant argues that the trial court did not consider the
necessary factors in making the alimony award when, as she
states, the record clearly shows that the property awarded to
her is not capable of producing income, she is not financially
able to repair her dilapidated house, and $300 per month is
inadequate to cover her personal expenses. Further, she states
that she is unable to produce a sufficient income for herself
because she is a woman in her fifties with no marketable skills
and no prospects of employment, while respondent, because
of his assets and his regular employment, is in a position to
pay a larger alimony award than the court ordered.


Respondent, on the other hand, maintains that appellant does
not have financial need for an increased alimony award
because the $300 in alimony, along with the child support,
rental income she should be *121  able to receive from the
mobile home property, and interest income on the proceeds
of the sale of the building lot should result in a net income
sufficient to meet her expenses. He further argues that she is
capable of part-time employment and, in fact, is employed
part-time; and that his court-ordered debt burden, including
alimony, has left him with only $410.83 per month to live on,
so he is unable to pay additional alimony.


[6]  In setting an award of alimony, a trial court must
consider three factors: (1) the financial condition and need of
the receiving spouse; (2) the ability of the receiving spouse
to produce a sufficient income for him or herself; and (3)
the ability of the responding spouse to provide support.
Noble v. Noble, 761 P.2d 1369, 1372 (Utah 1988); Jones v.
Jones, 700 P.2d 1072, 1075 (Utah 1985); Throckmorton v.
Throckmorton, 767 P.2d 121, 124 (Utah Ct.App.1988). On
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appeal, we will not disturb the trial court's alimony award
unless such a serious inequity has resulted as to manifest a
clear abuse of discretion. Fullmer v. Fullmer, 761 P.2d 942,
950 (Utah Ct.App.1988).


[7]  Appellant estimated that she would need a minimum
of $1,090 per month to meet her expenses. The trial court
specifically found, in its findings of fact, that appellant had
not worked outside the home during the marriage except for
her part-time work in the school lunch program, but was
capable of employment. It also found that respondent was
currently employed at the rate of $13.90 per hour at Morton
Thiokol, but that there were substantial marital debts, which
it ordered respondent to pay. It then granted plaintiff $300
per month alimony based upon “the debts, the duration of
payment, duration of the marriage, plaintiff's lack of work
experience and employment skills, recognizing the ages of the
children, the eventual receipt of social security and retirement
benefits together with income realized from the properties.”
Upon a review of the record, including these findings, it is
apparent to us that the trial court did consider the three Jones
factors in determining the amount of alimony.


The purposes of alimony include enabling the receiving
spouse to maintain, as nearly as possible, the standard
of living enjoyed during the marriage, and preventing
the receiving spouse from becoming a public charge.
Throckmorton, 767 P.2d at 124; Martinez v. Martinez, 754
P.2d 69, 74 (Utah Ct.App.1988) cert. granted 765 P.2d 1277
(1989); Naranjo v. Naranjo, 751 P.2d 1144, 1146 (Utah
Ct.App.1988). Further, alimony should, so far as possible,
equalize the parties' respective standards of living. Naranjo,
751 P.2d at 1146; see also Gardner v. Gardner, 748 P.2d
1076, 1081 (Utah 1988).


Here, the parties have approximately equal, if low, standards
of living, which is not a substantial deviation from the “low,
minimum” standard of living which the parties experienced
during the marriage. “This is simply one of those all-too-
frequent situations where the court was confronted with the
impossible task of attempting to cut one blanket to cover two
beds and satisfy both parties when the truth of the matter is
that they cannot afford a divorce, but must have one anyway.”
Bader v. Bader, 18 Utah 2d 407, 424 P.2d 150, 151 (1967).
We find no abuse of discretion in the trial court's amount of
alimony awarded.


B. Duration


[8]  However, the trial court ordered that appellant's alimony
terminate, inter alia, “upon the plaintiff's 62nd birthday and
her eligibility to begin receiving Social Security payments.”
Appellant challenges this termination of her alimony award.


While an award of temporary alimony is entirely appropriate
in other situations, see, e.g., Rayburn v. Rayburn, 738 P.2d
238, 241 (Utah Ct.App.1987), we have held on numerous
occasions that temporary alimony is inappropriate for women
in circumstances comparable to those of appellant.


For example, in Andersen v. Andersen, 757 P.2d 476
(UtahCt.App. 1988), the wife was in her fifties, had spent
most of her life providing services to her family with no
monetary remuneration, and had minimal work experience.
This court found that *122  she could not be expected to find
a job immediately upon completing her schooling, and that
her salary, when she did find employment, was unknown. Id.
at 478. Thus, it overruled a temporary alimony award. Id. at
479.


Similarly, in Jones, 700 P.2d at 1072, Mrs. Jones was fifty-
two years old at the time of trial. She had only performed
sporadic, seasonal, and unskilled jobs during the marriage,
and, with the full consent of her husband, had devoted
most of her time to rearing the parties' four children. She
had no professional training, few marketable skills, and
no independent income. Id. at 1075. The Utah Supreme
Court stated, in overruling her temporary alimony award and
ordering permanent alimony, that it is “entirely unrealistic to
assume that a woman in her mid–50's with no substantial work
experience or training will be able to enter the job market and
support herself in anything even resembling the style in which
the couple had been living.” Id. at 1075; see also Paffel v.
Paffel, 732 P.2d 96, 103 (Utah 1986); Olson v. Olson, 704
P.2d 564, 567 (Utah 1985); Higley v. Higley, 676 P.2d 379,
381–82 (Utah 1983); Rasband, 752 P.2d at 1334; Sampinos


v. Sampinos, 750 P.2d 615, 618 (Utah Ct.App.1988).


In the present case, appellant is a woman in her late
fifties, who, while in reasonably good health, has never
been substantially employed and has not developed any
employable skills. It is similarly unrealistic to assume that
she will ever be able to provide for herself at any reasonable
level. Therefore, the trial court abused its discretion in
terminating her alimony at age sixty-two. If the parties'
circumstances change as a result of one or the other's receipt
of social security and/or retirement benefits, the court, with
its continuing jurisdiction, may modify the alimony award at
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such time as the entitlement and actual amounts of the benefits


become definite. 3  Olson, 704 P.2d at 567; Andersen, 757
P.2d at 479. We, therefore, reverse the trial court's termination
of appellant's alimony and order that respondent be required
to pay alimony to appellant indefinitely. Of course, alimony
will terminate as a matter of statute upon certain occurrences,
see Utah Code Ann. § 30–3–5 (1989), and may be modified
as to amount upon appropriate petition and a showing of
changed circumstances.


III.


ATTORNEY FEES


Appellant alleges that the trial court abused its discretion by
failing to award her attorney fees. She states that she should
have been awarded attorney fees because the record is replete
with evidence that she is in dire need of financial assistance,
having no income other than alimony and child support and
no liquid assets or marketable skills, while respondent has a
steady job and liquid assets. On the other hand, respondent
alleges that appellant did not demonstrate need because her
property is virtually debt-free and she would be receiving a
$9,000 judgment over the space of two years from which she
could pay the attorney fees.


[9]  To recover attorney fees in a divorce action, the moving
party must show evidence (1) establishing the financial
need of the requesting party, and (2) demonstrating the
reasonableness of the amount of the award. Rasband, 752
P.2d at 1336; Huck v. Huck, 734 P.2d 417, 419 (Utah 1986);
Kerr, 610 P.2d at 1384; Sorensen, 769 P.2d at 832. Where
either of these two factors have not been shown, we have
reversed awards of attorney fees. Beals v. Beals, 682 P.2d 862,
864 (Utah 1984).


*123  [10]  The parties both succeeded in establishing
their respective financial need, and the attorneys presented
evidence demonstrating the reasonableness of their respective
fees. Therefore, the trial court would have been justified
in awarding either party attorney fees. However, while a
trial court may award attorney fees in divorce proceedings,
pursuant to Utah Code Ann. § 30–3–3 (1989), Rasband,


752 P.2d at 1336, the decision to award attorney fees lies
primarily within the trial court's sound discretion. Kerr, 610
P.2d at 1384; Andersen, 757 P.2d at 480. Under the present
circumstances, in which neither party reasonably has the
ability to pay the other party's attorney fees, we do not find
that the trial court abused its discretion in ordering each party
to pay his or her own attorney fees.


IV.


FRIVOLOUS APPEAL


[11]  Respondent argues that appellant has brought a
frivolous appeal because she relies substantially on valuation
evidence that was not admitted on the record, so she does not
have a reasonable factual basis for her appeal. He, therefore,
requests that this court award him attorney fees on appeal.


We have defined a frivolous appeal as one without a
reasonable legal or factual basis as defined in rule 40(a) of the
Rules of the Utah Court of Appeals. Riche v. Riche, 784 P.2d
465, 470 (Utah Ct.App.1989); Maughan v. Maughan, 770
P.2d 156, 162 (Utah Ct.App.1989); Porco v. Porco, 752 P.2d
365, 369 (Utah Ct.App.1988). Because appellant prevailed on
the issue of the termination of alimony, she has not brought a
frivolous appeal, even though some of her grounds for error
were not well taken. With respect to the issues upon which
respondent prevailed, an unsuccessful appeal which is worthy
of consideration is not an egregious case worthy of sanctions
and, therefore, is not frivolous. See Maughan, 770 P.2d at
162; Brown v. Harry Heathman, Inc., 744 P.2d 1016, 1019
(Utah Ct.App.1987). We, therefore, decline to award attorney
fees to respondent on appeal.


Affirmed in part and reversed in part, and the matter
is remanded for further proceedings consistent with this
opinion.


BILLINGS and ORME, JJ., concur.


All Citations


790 P.2d 116


Footnotes
1 At the close of the September 22, 1986 hearing, at which the trial court ordered the parties' divorce, the court stated:
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As far as this court is concerned, I think you are going to have to dispose of some property or else you are going
to lose it by default. I'm going to make an order that neither party disposes of any property unless both attorneys
consent to the sale or otherwise in refinancing or otherwise because I can't see how you can survive in making those
payments and apparently not getting any income out of the farm. It doesn't seem practical to the court that you retain
the 300 acres, but that's up to the parties to decide on ... and I hope the parties can get together and figure out some
way to dispose of the property because you are not going to be able to live separately on the present income.


As subsequent events indicated, the parties were unable to cooperate in even the most trivial matters, so the trial court
apparently concluded that they would not be able to cooperate in making major property sales.


2 The trial court stated, after the first valuation hearing, that:
The court is left without a whole lot of information relative to values.
We have not had one professional appraiser in here that I felt had any real competence, either in personal property
or real estate, either one. I understand the reasons for that but I'm still left without information that would be very
helpful, particularly in light of the testimony by Mr. Munns that he wants to retain a lot of that property, and I can
understand his desire to do so, but it makes it very difficult.... I recognize the difficulty of getting appraisals but I,
frankly, cannot decide a case of this magnitude without having some idea as to the values of the property, and
had the motion not been made, I'd have made it myself. I don't know how to handle that, but I'm going to give a
continuance on this thing for one purpose....
In this case I find it entirely lacking testimony as to values. The plaintiff's case had not rested. I'm going to give an
opportunity for both parties to come back at another time and schedule it for one half day, one purpose only. That's
for testimony relative to values, hopefully from some experts.


3 Respondent's reliance on language in Dehm v. Dehm, 545 P.2d 525 (Utah 1976) for the proposition that alimony is not
intended to provide retirement income is not well placed. Taking the relevant language in context is sufficient to distinguish
Dehm from the present situation, in which appellant has never worked outside the home and is almost totally without
ability to provide for herself:


In a situation such as this, where the defendant is gainfully employed, making a salary sufficient to satisfy her needs,
is adequately housed, and is in good health; one of the functions of alimony is not to provide retirement income. We
do not want to confuse alimony with annuity.


Id. at 528–29.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Former wife sought order modifying child
support and alimony. The District Court, Mecklenburg
County, Christy T. Mann, J., entered judgment in favor of
former wife. Former husband appealed.


Holdings: The Court of Appeals, Stroud, J., held that:


[1] evidence supported finding that former wife's
circumstances had changed;


[2] competent evidence supported modification to include
home maintenance;


[3] competent evidence supported court's valuation of former
wife's estate; and


[4] former wife was not entitled to attorneys' fees.


Affirmed in part, and reversed in part.


**532  Appeal by plaintiff from Order entered 19 December
2012 by Judge Christy T. Mann in District Court,
Mecklenburg County. Heard in the Court of Appeals 5
November 2013.
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Church Watson Law, PLLC, Charlotte by Kary C. Watson
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Hamilton Stephens Steele & Martin, PLLC, Charlotte by
Allison Pauls Holstein, for defendant-appellee.


Opinion


STROUD, Judge.


*398  David Parsons (“plaintiff”) appeals from an order
entered 19 December 2012 modifying a 15 September 2009
Child Support and Alimony Order, increasing the amount
of alimony and child support plaintiff is required to pay
to Louise Parsons (“defendant”), and awarding defendant
$40,000 in attorney's fees. We affirm in part and reverse in
part.


I. Background


Plaintiff and defendant were married in May 1988 and
separated in May 2007. The parties have three children, born
April 1992, July 1994, and November 1997. The parties
agreed that defendant would have primary custody of the
children. On 15 September 2009, the District Court entered a
“Permanent Child Support and Alimony Order” that required
plaintiff to pay defendant $3,963 per month in child support
and $5,028 per month in alimony. At the time, plaintiff earned
$30,625 per month from his employment, plus bonuses. As
the parties had agreed during their marriage, defendant did
not work outside of the home and was primarily responsible
for “tending to the home and to the children.” In the 2009
order, the trial court determined that defendant's only source
of income was $1,800 per month in investment income, while
her reasonable monthly living expenses were $5,144.


On 13 September 2011, defendant filed a motion to modify
alimony and child support. Plaintiff initially filed a cross-
motion to modify, but later withdrew it. The trial court
held a hearing on the motion to modify on 19 and 28
September 2012. By order entered 19 December 2012, the
trial court found that defendant's reasonable living expenses
had increased 24%, while she remained unemployed and her
investment income had decreased to $1,100 per month, and
concluded that this change constituted a substantial change
of circumstances. The trial court awarded plaintiff increased
alimony of $7,560 per month and decreased child support of
$2,210 per month, as two of the children had reached the age
of majority in the intervening years. It also awarded defendant
$40,000 in attorney's fees. Plaintiff filed timely notice of
appeal to this Court.



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0110388701&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0155059501&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0333414301&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0155059501&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Parsons v. Parsons, 231 N.C.App. 397 (2013)


752 S.E.2d 530


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2


II. Modification of Alimony and Child Support


Plaintiff argues on appeal that the trial court erred in
modifying alimony and child support because its findings on
the income and expenses of defendant and the parties' minor
child were unsupported by evidence. We disagree.


*399  A. Standard of Review
[1]  To modify an award of alimony under N.C. Gen.Stat.


§ 50–16.9 (2011), the trial court must conclude that there
was a change in circumstances in light of the relevant factors
under N.C. Gen.Stat. § 50–16.3A(b) (2011). See Barham v.
Barham, 127 N.C.App. 20, 26, 487 S.E.2d 774, 778 (1997).
“As a general rule, the changed circumstances necessary for
modification of an alimony order must relate to the financial
needs of the dependent spouse or the supporting **533
spouse's ability to pay.” Rowe v. Rowe, 305 N.C. 177, 187,
287 S.E.2d 840, 846 (1982) (citations omitted).


[2]  We review a trial court's challenged findings of fact to
determine whether they are supported by competent evidence.
See Spencer v. Spencer, 133 N.C.App. 38, 43, 514 S.E.2d
283, 287 (1999). If the trial court makes sufficient findings
to show that it considered the relevant statutory factors and
to support its conclusions, and those findings are supported
by competent evidence, the trial court's decision as to the
amount of alimony awarded is reviewed only for an abuse
of discretion. Quick v. Quick, 305 N.C. 446, 453, 290 S.E.2d
653, 658 (1982); Rhew v. Rhew, 138 N.C.App. 467, 472, 531
S.E.2d 471, 474–75 (2000). Similarly, “[t]he determination
of what constitutes the reasonable needs and expenses of a
party in an alimony action is within the discretion of the
trial court.” Megremis v. Megremis, 179 N.C.App. 174, 183,
633 S.E.2d 117, 123 (2006) (citation, quotation marks, and
brackets omitted).


B. Analysis
[3]  In its December 2012 order, the trial court found the


following facts: (1) that defendant's total reasonable monthly
expenses had increased 24% since the 2009 order, to $7,474
per month; (2) that her monthly income was $1,100 per
month; (3) that plaintiff's gross monthly income had increased
from approximately $30,000 to $51,271—even excluding
a significant amount of deferred income; and (4) that his
reasonable monthly expenses had decreased from $11,238
to $7,393. After considering the parties' assets, incomes,
expenses, and the tax consequences of the alimony award,


the trial court ordered plaintiff to pay $7,560 per month in
alimony.


[4]  Plaintiff primarily contends that the trial court's findings
of fact on defendant's expenses were erroneous because the
financial affidavit presented by defendant, on which the trial
court largely based its findings regarding defendant's income
and expenses, was unsupported by other evidence. Plaintiff
fails to recognize that the affidavit itself is evidence of
defendant's expenses. See Row v. Row, 185 N.C.App. 450,
460, 650 S.E.2d 1, 7 (2007) ( “The affidavits were competent
evidence *400  ... which the trial court was allowed to rely on
in determining the cost of raising the parties' children.”), disc.
rev. denied, 362 N.C. 238, 659 S.E.2d 741, cert. denied, 555
U.S. 824, 129 S.Ct. 144, 172 L.Ed.2d 39 (2008). Plaintiff's
argument simply goes to the credibility and weight to be
given to the affidavit. Plaintiff was free to attack defendant's
affidavit at trial by cross-examination and by presentation
of evidence which may contradict her claims, and he did
so. Such determinations of credibility are for the trial court,
not this Court. Megremis, 179 N.C.App. at 183, 633 S.E.2d
at 123. The evidence supports the trial court's finding that
defendant's reasonable monthly expenses have increased to
$7,474.


[5]  Plaintiff further argues that the trial court erred in
including an cost of $198 per month for defendant's home
maintenance expenses. As plaintiff explains, “Judge Mann
arrived at this number based on a 10–year amortization of
potential repairs to the parties' former martial residence which
was distributed to Ms. Parsons.” The evidence presented as
to the expenses included defendant's affidavit, which claimed


a monthly shared family expense of $1,160.36, 1  based upon
the fact that she had “received a quote of $12,695 to replace
her home's HVAC system, including the 20–year old AC
units, received an average quote of approximately $6,500
for the exterior of the home to be painted, received an
average quote of approximately $4,578 for the replacement
of appliances, including the refrigerator, trash compactor,
washer and gas dryer,” for a total of $23,773. In her testimony,
defendant explained her affidavit as follows:


Q. All right. Explain briefly, please, the change to home
maintenance that we explained by the asterisk.


A. The difference or the substantial increase in the
home maintenance was **534  because the first
time at the entry of the Order, they had based
that on figures or records that [plaintiff] did 90



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000037&cite=NCSTS50-16.9&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000037&cite=NCSTS50-16.9&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000037&cite=NCSTS50-16.3A&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997164136&pubNum=0000711&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&fi=co_pp_sp_711_778&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_778

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997164136&pubNum=0000711&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&fi=co_pp_sp_711_778&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_778

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982110055&pubNum=0000711&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&fi=co_pp_sp_711_846&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_846

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982110055&pubNum=0000711&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&fi=co_pp_sp_711_846&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_846

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999104112&pubNum=0000711&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&fi=co_pp_sp_711_287&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_287

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999104112&pubNum=0000711&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&fi=co_pp_sp_711_287&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_287

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982120827&pubNum=0000711&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&fi=co_pp_sp_711_658&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_658

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982120827&pubNum=0000711&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&fi=co_pp_sp_711_658&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_658

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000383731&pubNum=0000711&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&fi=co_pp_sp_711_474&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_474

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000383731&pubNum=0000711&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&fi=co_pp_sp_711_474&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_474

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009728151&pubNum=0000711&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&fi=co_pp_sp_711_123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_123

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009728151&pubNum=0000711&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&fi=co_pp_sp_711_123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_123

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012950200&pubNum=0000711&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&fi=co_pp_sp_711_7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_7

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012950200&pubNum=0000711&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&fi=co_pp_sp_711_7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_7

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015731754&pubNum=711&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016312645&pubNum=0000708&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016312645&pubNum=0000708&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009728151&pubNum=711&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&fi=co_pp_sp_711_123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_123

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009728151&pubNum=711&originatingDoc=I24e0c3d3676311e38912df21cb42a557&refType=RP&fi=co_pp_sp_711_123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_123





Parsons v. Parsons, 231 N.C.App. 397 (2013)


752 S.E.2d 530


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3


percent of the home maintenance. We repaired
every appliance that we had, he did the lawn, we
didn't have a lawn person. He did the aeration, he
did the mowing of the lawn, he did the trimming,
or we both did. He repaired everything. I didn't
have records. I have appliances that are currently
14 years old since we moved into the house,
they're breaking. He used to repair the appliances,
I can't do that. My income—my expenses on
house maintenance and home maintenance have
increased *401  substantially because I can't do
them personally. I can't go outside and trim a tree
with a chain saw.


....


I have a—I have had issues with some air-conditioning
units and appliances and my home hasn't been—the
exterior of the home has not been painted in 15 years.
All of those items are upcoming. Some I have already
have [sic] to replace. So those are estimates that are
currently in the future. I've got two air conditioning
units that I've had repaired and they're over 20 years
old.


Plaintiff contends that it is inappropriate for the trial court
to include such a “hypothetical expense” in its findings on
defendant's reasonable living expenses, although he does not
challenge the actual estimates presented by defendant as
excessive or unreasonable or the fact that the home's HVAC
system, appliances, and paint are in fact the ages claimed by
defendant.


It is, of course, appropriate for the trial court to make
findings on and consider reasonable future expenses in
awarding or modifying alimony, including those relating to
upkeep of defendant's residence. In attempting to estimate
future expenses, the trial court must necessarily base its
determination on relevant past expenses and predictions of
future expenses. Although it is nearly certain that these types
of expenses will arise, the exact timing and amounts can
only be predicted based on past experience. This kind of
prognostication is, by nature, somewhat “hypothetical.” So
long as there is evidence to support the trial court's finding,
however, that finding will not be disturbed by this Court.
See Kelly v. Kelly, ––– N.C.App. ––––, ––––, 747 S.E.2d
268, 275 (2013) (“When the trial judge is authorized to find
the facts, his findings, if supported by competent evidence,
will not be disturbed on appeal despite the existence of
evidence which would sustain contrary findings.” (citation
and quotation marks omitted)). Defendant's affidavit and


testimony outlining past and future expected costs for home
maintenance and repair constitutes such evidence here. The
reasonableness of the expenses is an issue for the trial court to
determine in its discretion. Megremis, 179 N.C.App. at 183,
633 S.E.2d at 123.


[6]  Plaintiff next argues that the trial court erred in its
finding relating to defendant's estate. The trial court found
that defendant's “estate available to her presently consists
of a house worth approximately $1.7 million, a car, a CAP
investment account with approximately $400,000, and *402
a debt owed to [Plaintiff] from the Equitable Distribution
Judgment of at least $300,000.” The trial court found that
defendant's “estate, including the house, is in excess of
$1.5MM....” Plaintiff contends that defendant's total estate is
actually worth $1,935,772. The trial court noted the various
assets in defendant's estate and estimated their value—it did
not purport to give an exact value to the dollar of the total


estate, nor was it required to. 2  These findings are adequate
to show that it considered all valuable assets and debts in
defendant's estate in deciding the amount of alimony.


[7]  Plaintiff further contends that the trial court's finding
that defendant has a monthly gross income of $1,100 was
unsupported by the evidence. Defendant introduced the
statement from her CAP investment account for the first six
months of 2012. **535  The statement showed a total income
from dividends and interest of $6,533.38. Averaged over six
months, this amount results in a monthly income of $1,088.
Defendant had no other source of income and plaintiff cannot
point to any.


Nevertheless, plaintiff argues that the trial court should have
included the passive appreciation of her “CAP” investment
account in calculating defendant's monthly income. Plaintiff
contends that the average monthly return of the CAP account
was approximately $4,551 between April 2009 and June
2012 and that defendant should have used this amount to
supplement her income rather than continuing to let her
account appreciate in value.


[8]  Investment income is certainly an important component
of a party's total income. See Bryant v. Bryant, 139 N.C.App.
615, 618, 534 S.E.2d 230, 232, disc. rev. denied, 353 N.C.
261, 546 S.E.2d 91 (2000). As plaintiff highlights, “the
purpose of alimony is not to allow a party to accumulate
savings.” Glass v. Glass, 131 N.C.App. 784, 790, 509 S.E.2d
236, 239–40 (1998) (citations omitted). But this case is not
one where defendant is increasing her estate by directing
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part of her income to savings, while relying on alimony to
cover her expenses. Instead, the CAP account was distributed
to defendant in 2009. Since then, it has gained in value by
passive appreciation in the value of the assets in the account,
and defendant has relied upon the interest and dividend
income generated by the account to provide for a portion of
her support.


Here, the trial court properly included the total value of the
investment account in its estimation of defendant's estate and
clearly considered it *403  in awarding additional alimony.
See Cunningham v. Cunningham, 345 N.C. 430, 440, 480
S.E.2d 403, 409 (1997) (noting that “an increase in the value
of the dependent spouse's property after the entry of the
alimony decree is an important consideration in determining
whether there has been a change in circumstances.” (citation
omitted)). The market value of the property appreciated
over the three years since the property was distributed to
defendant, while the amount earned in interest and dividends
—the amount counted by the trial court as defendant's income
—decreased. Plaintiff effectively urges us to hold that the
trial court erred in not counting the increased value of the
investment account twice—once as an asset of defendant's
estate, and again by treating increases in the value of the assets
as income. We decline to do so.


The trial court found a substantial change of circumstances.
The trial court correctly considered the value of defendant's
total estate, including her investment account, and the income
from her investments in deciding whether the increase in
her reasonable expenses merited an increase in alimony. Its
findings on the parties' assets, incomes, and expenses were
supported by competent evidence. The findings demonstrate
that the trial court considered the relevant factors and
logically support its conclusions. Therefore, we affirm the
trial court's order modifying the prior award of alimony.


III. Child Support


Plaintiff also challenges the trial court's modification of
child support. He only argues that the trial court erred in
determining the reasonableness of the minor child's expenses
and that defendant's affidavit was not supported by competent
evidence. He does not point to the absence of evidence as
to any particular expense, which is quite reasonable, as the
record includes just over 500 pages of defendant's exhibits
regarding her financial situation and expenses, along with
the 334 pages of the hearing transcripts. Specifically, he


challenges the trial court's allocation of a portion of the house
maintenance expenses discussed above to the child, and to the
amount of the educational expense as claimed by defendant.
As discussed above, the first argument is meritless because
such determinations are in the trial court's discretion and the
second argument is meritless because defendant's affidavit
is itself evidence and does not need to be supported by
other evidence to be competent and relevant. Plaintiff does
not otherwise challenge the modification of child support.
Therefore, we affirm the trial court's modification of child
support.


*404  **536  IV. Attorney's Fees


[9]  [10]  Finally, plaintiff argues that the trial court erred
in awarding defendant $40,000 in attorney's fees under N.C.
Gen.Stat. § 50–16.4 because defendant had sufficient means


to defray the costs of the suit. 3  We agree.


[A]ccording to N.C. Gen.Stat. § 50–16.4, a court may
award attorneys' fees to the dependent spouse when “a
dependent spouse would be entitled to alimony....” N.C.
Gen.Stat. § 50–16.4 (2009). Further, an award of counsel
fees is appropriate whenever it is shown that the spouse is,
in fact, dependent, is entitled to the relief demanded, and
is without sufficient means whereon to subsist during the
prosecution and defray the necessary expenses thereof.
Martin v. Martin, 207 N.C.App. 121, 127, 698 S.E.2d 491,
496 (2010) (citations and quotation marks omitted). “This
means the dependent spouse must be unable to employ
adequate counsel in order to proceed as litigant to meet
the other spouse as litigant in the suit.” Larkin v. Larkin,
165 N.C.App. 390, 398, 598 S.E.2d 651, 656 (citation and
quotation marks omitted), disc. rev. on additional issues
denied, 359 N.C. 69, 604 S.E.2d 666 (2004), aff'd per
curiam as modified, 359 N.C. 316, 608 S.E.2d 754 (2005).


A spouse is entitled to attorney's
fees if that spouse is (1) the
dependent spouse, (2) entitled to
the underlying relief demanded ...,
and (3) without sufficient means
to defray the costs of litigation.
Entitlement, i.e., the satisfaction
of these three requirements, is a
question of law, fully reviewable on
appeal.
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*405  Barrett v. Barrett, 140 N.C.App. 369, 374, 536
S.E.2d 642, 646 (2000) (citations omitted).


[11]  Plaintiff only contends that defendant is not “without
sufficient means to defray the costs of litigation.” Id. “In
making this determination, a trial court should generally rely
on the dependent spouse's disposable income and estate.”
Rhew v. Felton, 178 N.C.App. 475, 485, 631 S.E.2d 859,
867, app. dismissed and disc. rev. denied, 360 N.C. 648, 636
S.E.2d 810 (2006).


[12]  Defendant has a substantial separate estate worth over
$1.5 million, including an investment account worth over
$400,000. Nevertheless, defendant argues that she should
not be required to deplete her estate at all to pay for her
counsel. “[T]he purpose of the [attorney's fees] statute ...
is to prevent requiring a dependent spouse to meet the
expenses of litigation through the unreasonable depletion of
her separate estate where her separate estate is considerably
smaller than that of the supporting spouse....” Patronelli v.
Patronelli, 360 N.C. 628, 631, 636 S.E.2d 559, 562 (2006)
(citations and quotation marks omitted) (emphasis added).
Although defendant would be required to deplete her estate
to some extent in order to pay attorney's fees and her estate
is significantly smaller than plaintiff's, which the trial court
estimated to be worth more than $2.5 million, it is not
unreasonable to expect her to pay $40,000 out of a $1.5


million estate to employ adequate counsel. 4  We hold **537


that the trial court erred in concluding that defendant was
“without sufficient means to defray the costs of litigation.”
Barrett, 140 N.C.App. at 374, 536 S.E.2d at 646. Therefore,
we reverse that portion of the trial court's order requiring
plaintiff to pay $40,000 in attorney's fees.


V. Conclusion


The trial court's findings of fact on issues relevant to its
modification of alimony and child support are supported
by competent evidence. The *406  findings support its
conclusions on these issues. Therefore, we affirm those
portions of the trial court's order modifying alimony and child
support. However, the trial court erred in concluding that
defendant did not have sufficient means to employ adequate
counsel because her estate was worth over $1.5 million.
Therefore, we reverse the portion of the trial court's order
awarding attorney's fees.


AFFIRMED in part; REVERSED in part.


Judges McGEE and BRYANT concur.


All Citations


231 N.C.App. 397, 752 S.E.2d 530


Footnotes
1 Defendant's counsel had amortized this expense over 36 months. The trial court's order amortized it over 10 years.


2 In fact, most of the variation in estimates of the total value of defendant's estate as claimed by plaintiff or defendant is
based upon differences in the parties' own estimates of the value of defendant's home, since the home is by far her
single largest asset.


3 The trial court also purported to award attorney's fees under N.C. Gen.Stat. § 50–13.6, but failed to make a finding that
the father failed to provide adequate child support, a necessary finding to justify such an award in a support action. See
N.C. Gen.Stat. § 50–13.6 (2011) (“Before ordering payment of a fee in a support action, the court must find as a fact that
the party ordered to furnish support has refused to provide support which is adequate under the circumstances existing at
the time of the institution of the action or proceeding.”); Thomas v. Thomas, 134 N.C.App. 591, 597, 518 S.E.2d 513, 517
(1999) (holding that “the court must make the following findings of fact prior to awarding attorney's fees to an interested
party in a proceeding for a modification of child support: (1) the party is acting in good faith, (2) the party has insufficient
means to defray the expenses of the suit; and (3) the party ordered to pay support has refused to provide support which
is adequate under the circumstances existing at the time of the institution of the action or proceeding.” (citation omitted)).
Indeed, the trial court found that plaintiff had overpaid child support for four months and credited him $3,612. Neither
party argues on appeal that the award would be justified under N.C. Gen.Stat. § 50–13.6.


4 See, e.g., McLeod v. McLeod, 43 N.C.App. 66, 68, 258 S.E.2d 75, 77 (holding that the trial court erred in awarding the
dependent spouse attorney's fees where she had a savings account worth $27,000), disc. rev. denied, 298 N.C. 807,
261 S.E.2d 920 (1979), Rickert v. Rickert, 282 N.C. 373, 382, 193 S.E.2d 79, 84–85 (1972) (holding that the dependent
spouse did not need attorney's fees to meet the opposing party as litigant where she had significant, valuable assets in her
estate, including stocks and bonds worth over $141,000); cf. Rhew, 178 N.C.App. at 486, 631 S.E.2d at 867 (affirming the
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trial court's determination that the dependent spouse was entitled to attorney's fees where she had only limited funds in
her bank accounts and no real property); Walker v. Walker, 143 N.C.App. 414, 425, 546 S.E.2d 625, 632 (2001) (holding
that the trial court did not err in awarding attorney's fees where the plaintiff only earned $1,040 per month and, “unlike
the plaintiff in Rickert, ... did not have substantial stock and bond holdings at the time of trial.”).


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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738 P.2d 238
Court of Appeals of Utah.


Catherine RAYBURN, Plaintiff and Respondent,
v.


Robert L. RAYBURN, Defendant and Appellant.


No. 860022-CA.
|


May 29, 1987.


Action was brought for divorce. The Third Judicial District
Court, Salt Lake County, Dean E. Conder, J., entered divorce
decree, and husband appealed. The Court of Appeals, Orme,
J., held that: (1) installment payments to account for husband's
medical degree could not be sustained as property settlement,
but payments could be properly affirmed as temporary
alimony, and (2) award to wife of one-half interest in
husband's retirement fund was not abuse of discretion.


Affirmed as modified.


Attorneys and Law Firms


*238  Gaylen S. Young, Jr., Salt Lake City, for defendant
and appellant.


B.L. Dart, Salt Lake City, for plaintiff and respondent.


Before ORME, BENCH and JACKSON, JJ.


OPINION


ORME, Judge:


In this divorce action, defendant Robert L. Rayburn appeals
the valuation and distribution of a retirement plan and an
award of a $45,000 property settlement to offset his medical
degree. We affirm the trial court's basic disposition, but
require amendment of the decree insofar as the $45,000 award
is concerned.


*239  FACTUAL BACKGROUND


Plaintiff Catherine Rayburn and Dr. Rayburn were married
in Florida on June 20, 1972. Earlier that same day, Dr.
Rayburn had obtained his medical degree from the University


of Florida. At the time, Mrs. Rayburn had a masters degree
in zoology and was employed as a research associate at the
University of Florida. The couple moved to Houston, Texas
where Dr. Rayburn completed a one year internship at Baylor
University. Dr. Rayburn earned $8,000 to $9,000 during
the internship. Mrs. Rayburn also worked during that year,
earning approximately $7,200. The couple returned to Florida
where Dr. Rayburn completed a three-year residency, earning
approximately $11,000 to $13,500 per year. Mrs. Rayburn
worked for a short time in Florida, but upon the birth of their
first child, she stopped working full-time and worked only
occasionally, and on a part-time basis, throughout the rest of
the marriage.


After the residency, the family moved to San Antonio, where
Dr. Rayburn completed two years of military service. During
the five-year period of the internship, the residency, and his
military service, Dr. Rayburn acted as the primary financial
provider for the family. Mrs. Rayburn stayed at home, for the
most part, to raise their eventual three children.


After military service, the family moved to Salt Lake City
where Dr. Rayburn joined the staff of the Primary Children's
Medical Center as a pediatric-anesthesiologist. In October
1982, Mrs. Rayburn filed for a divorce.


Trial was held on July 18 and 19, 1983. At the time of trial, Dr.
Rayburn was earning approximately $125,000 a year. After
the two day trial, the court issued a memorandum decision.
In the decision, the court determined to award custody of the
three minor children, ages 9, 5, and 2, to Mrs. Rayburn and
to order Dr. Rayburn to pay child support in the amount of
$400 per child per month. Apparently overlooking the exact
sequence of events on the Rayburns' wedding day, the court
found the husband's medical degree to be a marital asset and
ordered Dr. Rayburn to pay Mrs. Rayburn $45,000, payable
at $750 a month, as her share of the asset and to “maintain
her lifestyle for a period of adjustment.” The decision would
have awarded Dr. Rayburn all of his retirement fund.


About two weeks later, the court issued a supplemental
decision in which the court altered its earlier decision on the
retirement plan. The court, “in order to make a more equitable
division of property,” ordered Dr. Rayburn to pay one-half
the net present value of the retirement plan, $56,850, to Mrs.
Rayburn in five annual installments of $11,370 plus interest.
The court entered Findings of Fact, Conclusions of Law, and a
decree on September 15, 1983. The decree expressly awarded
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no alimony and set December 15, 1983, as the effective date
of the divorce.


Dr. Rayburn promptly filed a motion for relief from judgment
or for a new trial. Dr. Rayburn claimed the trial court failed
to consider the drastic tax consequences of placing a present
value on the retirement plan and awarding half of that to his
wife. The court took Dr. Rayburn's motion under advisement.
On December 9, 1983, the court issued another memorandum
decision. This decision provided for amendment of the decree
in such terms as would permit the five retirement plan
payments to be treated as alimony for tax purposes. The court
entered a second set of findings, conclusions, and decree
on February 28, 1984. The second decree again awarded no
alimony as such, made the embellishment for tax purposes,
and set February 28 as the effective date of the divorce. Dr.
Rayburn retained new counsel, who filed a motion for relief
from the new judgment or a new trial. The court denied the
motion and Dr. Rayburn appealed.


On appeal, Dr. Rayburn claims the court erroneously placed
a high value on the retirement plan without considering the
tax consequences. Dr. Rayburn also claims the court erred in
finding the medical degree to be a marital asset and placing a
value on it without any supporting evidence.


*240  RECORD ON APPEAL


Dr. Rayburn ordered a transcript on appeal of only 30 pages,
representing a tiny fraction of the testimony offered at trial.
Under Rule 11(e)(2) of the Rules of the Utah Court of Appeals
and the predecessor Utah Rules of Appellate Procedure, “If
the appellant intends to urge on appeal that a finding or
conclusion is unsupported by or is contrary to the evidence,
the appellant shall include in the record a transcript of all
evidence relevant to such finding or conclusion.” Since the
transcript provided by the appellant is insufficient to allow
a review of the evidence to determine the propriety of the
findings, this court accepts the trial court's Findings of Fact


as true 1  and only evaluates the legal correctness of the two


disputed dispositions. 2  As indicated, the disputes concern
the $45,000 property settlement reflecting Mrs. Rayburn's
“share” of her husband's medical degree and the payments for
Mrs. Rayburn's one-half interest in the present value of the


doctor's retirement plan. 3


THE MEDICAL DEGREE


[1]  Recently this court held that an advanced degree or
professional license is not marital property subject to division
upon divorce. Petersen v. Petersen, 737 P.2d 237 (Utah
App.1987). However, an advanced degree often accompanies
a disparity in earning potential that is appropriately
considered as a factor in alimony analysis. See id., 243.
We reaffirm our holding in Petersen and analyze the instant
appeal under the same analysis employed in that case.


[2]  The cash settlement of $45,000 payable in monthly
installments of $750 cannot be sustained under Petersen as
a property settlement, but payments of $750 per month for a


five-year period are properly affirmed as alimony. 4  Criteria
considered in determining a reasonable award of support must
include the financial conditions and needs of the spouse in
need of support, the ability of that spouse to produce sufficient
income for his or her own support, and the ability of the other
spouse to provide support. Jones v. Jones, 700 P.2d 1072,
1075 (Utah 1985). See Paffel v. Paffel, 732 P.2d 96, 100-101
(Utah 1986) (failure to consider these three factors constitutes
an abuse of discretion). Although characterizing the monthly
payments as a property settlement, the trial court expressly
*241  found factors that readily meet the criteria listed in


Jones.


As for Mrs. Rayburn's need for support and her ability to
produce sufficient income, the trial court found that Mrs.
Rayburn was presently unemployed, but that she had been
employed and was well-educated, having acquired bachelor's
and master's degrees. However, with minor children residing
at home and not yet in school, Mrs. Rayburn was reluctant to
return immediately to the full-time workforce. In addition, the
court accepted Mrs. Rayburn's testimony that in order to bring
her employment skills to a satisfactory level, she needed to
return to school and obtain further education “to complement


her current education.” 5  As for Dr. Rayburn's ability to
provide support, the trial court found that Dr. Rayburn was
well-educated, having obtained an M.D. degree, and that
he had a successful practice as a pediatric-anesthesiologist,
earning a projected $125,000 for 1983.


In its first memorandum decision, the trial court characterized
the monthly payments for Mrs. Rayburn as necessary “to
maintain her life style for a period of adjustment.” The 5-year
period corresponded to the amount of time it would take for
Mrs. Rayburn to complete her additional education on a part-
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time basis and until the parties' youngest child was in school


all day. 6


We acknowledge that there will be situations where an award
of non-terminable rehabilitative or reimbursement alimony
would be appropriate. See Petersen v. Petersen, 737 P.2d
at 242 n. 4. However, this is not such a case. Dr. Rayburn
acquired his medical degree before the parties were married.
Although Mrs. Rayburn worked periodically during the
marriage, she did not endure substantial financial sacrifices
or defer her own education to help him obtain the degree.
In addition, Mrs. Rayburn shared the financial rewards
permitted by her husband's advanced degree for several
years. Those rewards also resulted in the accumulation of
considerable real and personal property during their marriage,
which was equitably divided upon their divorce. The award
of temporary alimony, at $750 per month for a maximum of


five years, 7  adequately meets Mrs. Rayburn's support needs
and is readily sustainable under the criteria outlined in Jones.


THE RETIREMENT PLAN


[3]  Dr. Rayburn's retirement fund was one of the valuable
assets accumulated during the marriage and was of course
subject to equitable division upon divorce. Woodward v.
Woodward, 656 P.2d 431, 433 (Utah 1982). See Englert
v. Englert, 576 P.2d 1274, 1276 (Utah 1978). We accept
the trial court's finding that the retirement fund's present
value was $113,700. In its second memorandum decision, the
trial court explained that it had considered several ways to
distribute the wife's share of the retirement fund and found
fixing a sum equal to one-half of the present value and
distributing that to Mrs. Rayburn as a cash award to be the
most equitable. By requiring Mrs. Rayburn's share in the
retirement fund to be cashed out following divorce, the court
avoided leaving the parties in a “financial entanglement that
would continue for approximately twenty or thirty years and
would probably result in further *242  court hearings and
cause future animosity between the parties.”


However, the court went on to explain that “to require the
defendant to pay the full sum at one time would have been
an extra burden.” By allowing Dr. Rayburn to make five
annual payments, the court left him the option of paying his
obligation out of current income or on some other basis, rather
than having to liquidate the fund or sell other assets. The court
additionally softened the impact by ultimately allowing the
payments to be characterized in such terms as would permit


them to be treated as “alimony” for tax purposes. 8


There is admittedly some potential for confusion because
of the measures taken by the trial court to massage the tax
treatment of the payments to Mrs. Rayburn. However, these
measures were the trial court's response to Dr. Rayburn's very
own argument that the payments worked a financial hardship
on him. The trial court allowed the payments to be considered
“alimony” for tax purposes in order to give Dr. Rayburn
the tax break of the alimony deduction while at the same
time permitting Mrs. Rayburn to be cashed out within a few
years. On appellate review, the trial court's apportionment of
property will not be disturbed unless it works such a manifest
injustice or inequity as to indicate a clear abuse of discretion.
E.g., Turner v. Turner, 649 P.2d 6, 8 (Utah 1982). We find
no abuse of discretion in the court's awarding Mrs. Rayburn
a one-half interest in the retirement fund, payable over five
years with interest. On the contrary, and especially with
the refinements which were made to address Dr. Rayburn's
concerns about taxes, the trial court's approach was clearly
fair and equitable.


Accordingly, this case is remanded to the district court to
amend the decree to provide that Mrs. Rayburn receive $750
per month alimony for five years and, correspondingly, to
delete the $45,000 cash award. The decree is otherwise
affirmed. Each party shall bear his or her own costs of appeal.


BENCH and JACKSON, JJ., concur.


All Citations


738 P.2d 238


Footnotes
1 See Sawyers v. Sawyers, 558 P.2d 607, 608 (Utah 1976) (“Appellate review of factual matters can be meaningful, orderly,


and intelligent only in juxtaposition to a record by which lower courts' ruling and decisions on disputes can be measured.”).
In Sawyers, the Supreme Court presumed the findings of the trial court to have been supported by admissible, competent,
substantial evidence. Id. See Mitchell v. Mitchell, 527 P.2d 1359, 1360-61 (Utah 1974).
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2 At oral argument, Dr. Rayburn advised he did not really intend to question the findings in view of the evidence, only the
propriety of the disposition in view of the findings.


3 On appeal, Dr. Rayburn also argues that the trial court erred in filing two separate Findings of Fact and Conclusions of
Law and two separate decrees with different effective dates. In this regard he relies heavily on the failure of the second
batch of documents to employ the term “amended,” contending confusion will result about which decree controls. The
second set of findings, conclusions, and decree was of course prompted by Dr. Rayburn's motion for relief from judgment.
Although not expressly labeled as “amended,” the second set of findings, conclusions, and decree clearly supercedes
the first set and are the direct subject of this appeal.


4 The trial court quite clearly viewed those payments as necessary for support but utilized the property settlement label
as a means to preclude their termination should Mrs. Rayburn remarry. While it is true that with alimony the receiving
spouse may lose some of his or her award through certain changed circumstances, like remarriage, Utah Code Ann. §
30-3-5 (1986), it is noted that with installments on a property award, the receiving spouse might lose some of the award
if the paying spouse obtained a discharge in bankruptcy. By contrast, an alimony obligation would survive bankruptcy.
11 U.S.C.A. § 523(a)(5) (West Supp.1987). Characterization of required future payments as in satisfaction of a marital
property disposition, rather than as alimony, is not always in the best interest of the receiving spouse. Cf. Beckmann v.
Beckmann, 685 P.2d 1045, 1050 (Utah 1984) (The fact that an instrument is labeled “property settlement agreement”
does not necessarily determine whether debt is dischargeable. Court will look at underlying nature of the debt, including
whether spouse would be inadequately supported without the “property settlement.”).


5 This additional education was apparently in the field of computer science. No doubt computerization has mushroomed in
importance in zoology, as in nearly every area of scientific endeavor, during the decade Mrs. Rayburn was unemployed.
Computer literacy would greatly enhance Mrs. Rayburn's ability to obtain suitable employment.


6 This rational basis for limiting the payments to a five-year period of adjustment distinguishes the case from Petersen,
where we declined to implement a ten-year cap on alimony otherwise payable where there was no articulated basis for
automatically diminishing the award upon the elapse of ten years. See Petersen v. Petersen, 737 P.2d at 243 n. 5. See
also Olson v. Olson, 704 P.2d 564, 567 (Utah 1985).


7 The alimony obligation could terminate earlier under certain circumstances. Utah Code Ann. § 30-3-5 (1986). In addition,
the district court has “continuing jurisdiction” to change the alimony award “as is reasonable and necessary,” id. (3),
provided there develops a substantial change in the parties' circumstances. See, e.g., Naylor v. Naylor, 700 P.2d 707,
710 (Utah 1985).


8 The trial court did not stop here in tailoring the provision to make it as painless to Dr. Rayburn as possible under the
circumstances. The Court stated in its Conclusions of Law: “In the event that the payments under this paragraph do not
qualify as ‘alimony’ for tax purposes, this would constitute a change of circumstances entitling the defendant to come
back before the Court and obtain a modification reducing this payment to the extent of the income tax which he is required
to pay because of an inability to take a deduction of these payments as ‘alimony’.”


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Ty H. ROBERTS, Respondent and Appellant.
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Synopsis
Background: Wife petitioned for divorce, and husband filed
answer and counter-petition. The Second District Court,
Farmington Department, Robert J. Dale, J., entered divorce
decree and awarded custody, child support, and alimony.
Husband appealed.


Holdings: The Court of Appeals, Roth, J., held that:


[1] trial court judgment failed to adequately explain why court
calculated husband's alimony and child support obligations in
manner that appeared to exceed wife's demonstrated monthly
need;


[2] trial court's factual findings regarding its award of
permanent alimony to wife were insufficient;


[3] husband made judicial admission that there was a basis
for divorce based on irreconcilable differences rather than on
fault;


[4] trial court was not required to take into account wife's
adultery in calculating either duration or amount of alimony
award to wife; and


[5] evidence was sufficient to support finding that wife was
not cohabiting with male friend, as could support termination
of alimony payments by husband.


Affirmed in part, reversed in part, and remanded.


Attorneys and Law Firms


*381  Brad C. Smith and Ryan B. Wilkinson, for Appellant.


Brittany R. Brown, for Appellee.


Judge STEPHEN L. ROTH authored this Opinion, in which
Judge JOHN A. PEARCE and Senior Judge RUSSELL W.


BENCH concurred. 1


Opinion


ROTH, Judge:


¶ 1 Ty H. Roberts (Husband) appeals the trial court's ruling
ordering him to pay Kristen A. Roberts (Wife) alimony and
attorney fees, denying his request for reimbursement of child
care expenses, allocating to both parties the tax liability
of Wife's business, and refusing to grant him a fault-based
divorce or take into account Wife's extramarital affair in its
alimony calculation. We affirm in part, reverse in part, and
remand to the trial court.


BACKGROUND


¶ 2 Wife and Husband were married in September 1989 and
have four children. The couple separated in June 2009 after
Wife admitted to an extramarital affair. Wife filed a petition
for divorce one month later, citing irreconcilable differences.
Husband filed an answer and counter-petition seeking a
divorce for “irreconcilable differences” or alternatively, “on
the basis of [Wife]'s adultery.”


¶ 3 Both parties worked outside the home throughout their
marriage. Husband worked at a bank, earning a gross monthly
income of $6,886. Wife worked as a sales representative
at a fashion retailer for thirteen years, but at the time of
the divorce, she had opened a deli franchise. The business
struggled, and Wife drew a monthly salary of $1,000 until
about June 2010 and $2,000 thereafter.


¶ 4 The court issued a temporary order in September 2009
that awarded the parties joint physical custody of their
three younger children but gave primary physical custody of
their oldest son to Husband. Because Husband had primary
custody of the couple's oldest child, Wife was ordered to pay
Husband $121.23 per month in child support, and she was
also required to pay $146.25 per month for her share of the
children's medical and dental insurance as well as half of any
out-of-pocket medical costs the children incurred. In making
this determination, the court imputed to Wife a monthly



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0142507401&originatingDoc=Ic721fbc2353111e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0331292101&originatingDoc=Ic721fbc2353111e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0191143901&originatingDoc=Ic721fbc2353111e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0454168401&originatingDoc=Ic721fbc2353111e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0331292101&originatingDoc=Ic721fbc2353111e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0483617401&originatingDoc=Ic721fbc2353111e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0142511301&originatingDoc=Ic721fbc2353111e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0142511301&originatingDoc=Ic721fbc2353111e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0331292101&originatingDoc=Ic721fbc2353111e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Roberts v. Roberts, 335 P.3d 378 (2014)


768 Utah Adv. Rep. 12, 2014 UT App 211


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2


income of $1,256 (minimum wage). In a second temporary
order issued three months later, the court ordered Husband
to pay $1,500 per month in temporary spousal support, but it
later reduced that amount to $1,281.


¶ 5 The couple's oldest son turned eighteen in June 2010, and
the parties agreed that the temporary child support obligations
should be revisited as a result. Husband argued that the court
should impute to Wife a different income when making this
new calculation because he believed Wife had significantly
understated her earnings from the deli business and was
actually taking home as much as $3,500 per month. The
child support issue was ultimately reserved for trial. After
considering the evidence presented at the February 2011 trial,
the court imputed to Wife a gross monthly income much
higher than minimum wage but retroactively modified the
temporary child support from the time of the oldest son's
majority through February 2011 using the same minimum-
wage income it had imputed to Wife in the second temporary
order. In this regard the court explained only that “for the
purposes of the temporary award it is reasonable to use the
same incomes of the parties used to calculate child support in
the Temporary Order.” As a result, the court awarded Wife
back child support in the amount of $518 per *382  month
from July 2010 through February 2011. The court denied
Husband's request to retroactively modify the award of unpaid
child support using Wife's higher imputed income from trial.


¶ 6 The court ultimately entered a decree of divorce in
February 2012, granting Wife a divorce from Husband based
on irreconcilable differences. The parties were awarded joint
physical and legal custody of their three minor children. To
calculate Husband's alimony and child support obligations,
the court imputed to Wife a gross monthly income of
$3,000 and found that she had $4,000 in reasonable monthly
expenses. Based on Husband's gross monthly income of
$6,886 and monthly expenses of $4,000, the court awarded
Wife $1,281 per month in permanent alimony, $381 per
month in child support, and $5,000 in attorney fees. Wife
was awarded her deli business with its debt, but the court
ordered that both “parties shall be equally liable” for any
tax liability that arose from the business for any year in
which they had filed a joint tax return. The court also denied
Husband's request for reimbursement for medical expenses of
the children that he claimed Wife had failed to pay between
July 2009 and February 2011.


ISSUES AND STANDARDS OF REVIEW


¶ 7 Husband raises a number of issues on appeal. First,
he challenges the trial court's decisions awarding alimony,
refusing to retroactively modify the temporary child support
order, and granting Wife's request for attorney fees. Because
trial courts have broad discretion to award alimony, child
support, and attorney fees, we will not disturb such decisions
absent an abuse of discretion. Connell v. Connell, 2010 UT
App 139, ¶¶ 5–7, 233 P.3d 836. That means that “as long
as the court exercise[d] its discretion within the bounds
and under the standards we have set and has supported its
decision with adequate findings and conclusions,” we will not
substitute our judgment for the trial court's. Id. ¶ 5 (citation
and internal quotation marks omitted).


¶ 8 Second, Husband argues that the court improperly
denied his request to offset temporary child support and
alimony payments with medical expenses he incurred for his
children during the divorce proceedings. He also contends
that the court erred in awarding Wife her deli business but
dividing equally between the parties the tax consequences the
business incurred during their marriage. “Trial courts have
considerable discretion in determining the financial interests
of divorced parties,” so we will not disturb either decision
unless the trial court abused its discretion. Bingham v.
Bingham, 872 P.2d 1065, 1067 (Utah Ct.App.1994) (citation
and internal quotation marks omitted).


¶ 9 Third, Husband argues that the trial court failed to take into
account Wife's extramarital affair when it calculated alimony
and refused to grant Husband's counter-petition for a fault-
based divorce. Husband further urges us to overrule Mark
v. Mark, 2009 UT App 374, 223 P.3d 476, a case the trial
court relied on that instructs courts to ignore evidence of
fault when making alimony determinations. See id. ¶ 20. “We
review the trial court's interpretations of law for correctness.”
Trubetzkoy v. Trubetzkoy, 2009 UT App 77, ¶ 10, 205 P.3d
891. Husband's final issue relates to Husband's claim that
his alimony obligation ought to be terminated. Specifically,
he challenges the court's determination that Wife was not
cohabiting with a male friend (Friend). “While we defer to
the trial court's factual findings unless they are shown to
be clearly erroneous, we review its ultimate conclusion [of
cohabitation] for correctness.” Levin v. Carlton–Levin, 2014
UT App 3, ¶ 9, 318 P.3d 1177 (citation and internal quotation
marks omitted).
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ANALYSIS


I. Inadequate Findings of Fact and Conclusions of Law


[1]  [2]  ¶ 10 A trial court's findings of fact and
conclusions of law must be “sufficiently detailed” to allow “a
reviewing court to ensure that the trial court's discretionary
determination was rationally based upon” the relevant facts
and controlling legal principles. Connell, 2010 UT App
139, ¶ 12, 233 P.3d 836 (citation and internal quotation
marks omitted). We have stated that a court's findings and
conclusions must be sufficiently “detailed,” *383  including
“enough subsidiary facts to disclose the steps by which the
ultimate conclusion on each factual issue was reached.” Id.
(citation and internal quotation marks omitted). In practice,
this does not mean that trial courts must analyze each issue
in the same depth as an appellate opinion; rather, the court's
findings and conclusions must contain just enough detail
to allow a reviewing court “to ascertain the basis of the
trial court's decision.” Allen v. Ciokewicz, 2012 UT App
162, ¶ 42, 280 P.3d 425 (citation and internal quotation
marks omitted). A trial court decision with deficient findings
prevents appellate courts “from effectively reviewing the trial
court's decision,” and it may therefore be “remand[ed] for the
entry of more-detailed findings.” Id. (citations and internal
quotation marks omitted).


¶ 11 We conclude that the trial court's factual findings and
conclusions are deficient in a number of areas, and we remand
for the entry of additional findings of fact on the following
issues: (1) the amount and duration of alimony awarded
to Wife, (2) the denial of Husband's motion to modify the
temporary child support award, and (3) the decision to award
Wife attorney fees. We express no opinion on the merits of the
underlying issues and emphasize that each of these questions
is within a trial court's broad discretion. Our decision to
remand is not meant to point the court to any particular
result; rather, on remand the court ought to provide a fuller
explanation for whatever conclusion it reaches.


A. Alimony
[3]  ¶ 12 Trial courts consider a number of factors when


determining the amount and duration of alimony, focusing
principally on the three Jones factors: “(1) the financial
condition and needs of the recipient spouse, (2) the ability of
the recipient spouse to produce sufficient income, and (3) the
ability of the payor spouse to provide support.” Richardson


v. Richardson, 2008 UT 57, ¶ 6, 201 P.3d 942 (citing Jones
v. Jones, 700 P.2d 1072, 1075 (Utah 1985)). Other relevant
considerations include “the length of the marriage” and
“whether the recipient spouse has custody of minor children
requiring support.” Utah Code Ann. § 30–3–5(8)(a)(iv), (v)


(LexisNexis 2007). 2  As discussed, a trial court's analysis of
each factor must contain factual findings with enough detail
to permit meaningful appellate review of its decision.


¶ 13 The trial court found that Wife had $4,000 in monthly
expenses, and it imputed to her a monthly income of $3,000.
Her monthly shortfall was accordingly $1,000. Husband
argues that Wife's alimony award of $1,281 is excessive
for two reasons. First, he cites precedent indicating, in
his words, that “a recipient spouse's demonstrated need ...
must constitute the maximum permissible alimony award”
and argues that the trial court awarded Wife $281 per
month beyond her demonstrated financial need. (Citation
and internal quotation marks omitted.) Second, he contends
that because Wife claimed expenses for the children as
personal expenses in her financial declaration, the court
should have treated Wife's $381 child support award as
income in calculating alimony. Husband maintains that these
oversights resulted in an alimony award “more than $600
per month more than Wife's determined monthly need.” In
other words, because the court found that Wife had $1,000 in
unmet monthly needs—including child expenses—Husband
argues that the court abused its discretion when it awarded
Wife $1,662 in support payments ($381 in child support plus
$1,281 in alimony). Husband also contends that the court
erred when it “awarded Wife alimony for the maximum
possible duration, 23 years,” instead of ordering a shorter
period of rehabilitative alimony. We consider each issue in
turn.


1. The Amount of Alimony
[4]  [5]  ¶ 14 The purposes of alimony are “(1) to get the


parties as close as possible to the same standard of living that
existed during the marriage, (2) to equalize the standards of
living of each party, and (3) to prevent the recipient spouse
from becoming a public charge.” Richardson, 2008 UT 57, ¶
7, 201 P.3d 942 (citations omitted). The *384  core function
of alimony is therefore economic-it should not operate as
a penalty against the payor nor a reward to the recipient.
Myers v. Myers, 2010 UT App 74, ¶ 12, 231 P.3d 815. For
that reason, “regardless of the payor spouse's ability to pay
more, the [recipient] spouse's demonstrated need must ...
constitute the maximum permissible alimony award.” Jensen
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v. Jensen, 2008 UT App 392, ¶ 13, 197 P.3d 117 (alteration
and omission in original) (citation and internal quotation
marks omitted). We conclude that although the trial court
made detailed findings of fact on Wife's needs, her income,
and Husband's ability to provide support, the court did not
adequately explain why it calculated Husband's alimony and
child support obligations in a manner that appears to have
exceeded Wife's demonstrated monthly need of $1,000.


¶ 15 The trial court made detailed findings on each of the
Jones factors. The court found that Husband and Wife were
both employed throughout the duration of their marriage.
Wife worked as a sales representative for a fashion retailer
for thirteen years before opening her deli business in 2004.
As a sales representative, Wife earned more than $3,600 a
month, but her monthly draw from the deli business was
just $1,000 between 2004 and 2010. After that, Wife's draw
increased to $2,000. The court evaluated expert testimony
from each side on Wife's potential future income and imputed
to Wife an annual income of $36,000, or “a gross monthly
income of $3,000.00.” The court also found that Wife had
reasonable monthly living expenses of $4,000. With respect
to Husband's ability to provide support, the court found
that Husband has worked in banking since 1998 and earns
$6,886 per month. Husband testified that his monthly living
expenses were $6,500, but the court determined that he had
included in that amount expenses incurred for the parties'
adult son and Husband's temporary alimony obligation. After
deducting these payments, the court found that Husband's
monthly living expenses were $4,000.


¶ 16 The court determined that Wife's “after-tax income”
was insufficient to meet her monthly needs and that an
“alimony award of $1,281.00 per month [was] ... reasonable
and proper” for “a term no longer than the term of the
marriage of the parties,” which was between twenty-two and
twenty-three years. The court also awarded Wife $381 per
month in child support. The court denied Husband's post-trial
request to modify the alimony award, noting that the award
was “fair and equitable” in light of “the tax implications” to
both parties.


¶ 17 Husband argues that “the court failed to explain why or
how it reached its decision” to award Wife support payments
in excess of her demonstrated need, particularly in light of
the child expenses Wife listed in her financial declaration.
We agree and conclude that the trial court's findings of fact
are deficient in two respects. First, the court did not explain
why it declined to treat the child support award as income


in making its alimony determination when it apparently
considered the children's expenses as part of Wife's need.
While “[i]t is typically best practice for trial courts to analyze
alimony without factoring in child support obligations,”
we have held that treating child support payments as the
recipient spouse's income is permissible where the recipient
“combine[s] her expenses with those of the children” in her
financial declaration. Dobson v. Dobson, 2012 UT App 373,
¶ 11, 294 P.3d 591. Here, Wife's $4,000 in monthly expenses
included $200 for “Children's education expenses”; $300
for “Children's dance classes, costumes, [and] other fees”;
and $246 for her share of the children's medical and dental
expenses. It is unclear whether she also included the children's
food and other necessities under those expense categories.
The court awarded Wife a total of $1,662 in monthly support
payments ($1,281 in alimony plus $381 in child support) even
though its findings demonstrated that Wife's monthly need—
which might include some significant part of her children's
expenses—was just $1,000. While that choice might have
been within the trial court's discretion, see Connell v. Connell,
2010 UT App 139, ¶¶ 5, 7, 233 P.3d 836, the court did not
explain why it did not include the child support payment as
income in its alimony determination when at least some of
the children's expenses seem to have been factored into the
alimony calculation already.


*385  ¶ 18 Second, even if the trial court had adequately
explained its decision to exclude child support from Wife's
income, the court still awarded $1,281 per month in alimony
even though Wife's demonstrated need seems to have been
just $1,000. The court's justification for the $281 disparity
was a simple reference to “tax implications.” Presumably, the
court believed that there were tax consequences to one or
both parties stemming from its determinations of income and
expenses that would leave Wife with insufficient net income
to meet her needs, even though the gross income seemed
adequate. But the court did not explain either its reasoning
or its calculation, and we are unable to discern the basis for
the court's conclusion. Consequently, even though the court
carefully analyzed Husband's ability to pay, Wife's needs,
and Wife's earning capacity, there are simply not enough
“subsidiary facts to disclose” how the court determined that
an alimony award in excess of Wife's demonstrated need
was warranted. See Hall v. Hall, 858 P.2d 1018, 1021 (Utah
Ct.App.1993); see also Bingham v. Bingham, 872 P.2d 1065,
1068 (Utah Ct.App.1994) (remanding a divorce “case for
reassessment of the alimony award” because the trial court
“awarded [the recipient spouse] $701.76 per month more than
her projected financial requirements” without offering any
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“explanation for such a discrepancy”). We therefore conclude
that the trial court did not make sufficient factual findings to
justify the amount of Wife's alimony award, and we remand
for a reassessment of Husband's alimony obligation.


2. Rehabilitative Alimony
[6]  ¶ 19 Husband also contends that the “trial court


incorrectly awarded Wife alimony for the maximum possible
duration, 23 years,” instead of rehabilitative alimony.
Because the court did not provide sufficient analysis
of its alimony duration determination, we are unable to
appropriately address this issue on appeal and so must remand
for the trial court's further consideration.


[7]  [8]  ¶ 20 As we have discussed, the purposes of
alimony are “(1) to get the parties as close as possible to
the same standard of living that existed during the marriage,
(2) to equalize the standards of living of each party, and
(3) to prevent the recipient spouse from becoming a public
charge.” Richardson v. Richardson, 2008 UT 57, ¶ 7,
201 P.3d 942 (citations omitted). Determining the proper
duration of alimony payments can be challenging when the
recipient spouse is underemployed or not working because
the recipient's earning potential must be estimated and long-
term needs are therefore difficult to ascertain. Depending on
the circumstances, trial courts consider two different types
of alimony to deal with this uncertainty—either the more
traditional permanent alimony award for up to the length
of the marriage or rehabilitative alimony, which typically
is for a shorter period. “[T]he length of the marriage, the
age of the recipient spouse, and the employment history and
employability of the recipient spouse are relevant factors to
consider in determining whether an award of rehabilitative
alimony, rather than traditional alimony, is appropriate.”
Boyer v. Boyer, 2011 UT App 141, ¶ 17, 259 P.3d 1063
(alteration in original) (citation and internal quotation marks
omitted); see, e.g., Jones v. Jones, 700 P.2d 1072, 1076 (Utah
1985) (reversing an award for rehabilitative alimony where
the recipient spouse was “in her mid–50's, possesse[d] few
marketable job skills, and ha[d] little hope of retraining”).
Rehabilitative alimony can be appropriate when the recipient
spouse has the requisite education and work history to
eventually meet his or her own needs, and alimony functions
to “ ‘close the gap between actual expenses and actual income
to enable the receiving spouse to’ ” become self-sufficient
before “ ‘the [rehabilitative period] end[s].’ ” Boyer, 2011
UT App 141, ¶ 16, 259 P.3d 1063 (quoting Mark v. Mark,
2009 UT App 374, ¶ 12, 223 P.3d 476). A trial court has
broad discretion to fashion the alimony award that is most


appropriate to the particular circumstances before it, but the
court must explain its decision with adequate findings of fact.
See supra ¶ 10.


¶ 21 Here, Husband requested rehabilitative alimony during
closing argument, and there are circumstances in this case that
could weigh in favor of such an award. Wife was forty-three
years old at the time of trial and had completed two years of
college. She *386  was employed throughout the marriage,
including thirteen years as an award-winning sales associate
at a large retailer and then another seven years as a small
business owner. Although Wife's deli business struggled, her
employment history demonstrated that she was a talented
salesperson, earning between $41,000 and $47,000 each of
her last seven years in retail sales. The court agreed with Wife
that it could take several years for her to rebuild her career in
sales, and it imputed to her an annual income of $36,000.


¶ 22 But the trial court's findings of fact and conclusions
of law in this case do not address Husband's request for
rehabilitative alimony, concluding simply that “[a]limony
should be paid commencing March 2011 and continuing
each month thereafter until ... the expiration of a term
no longer than the term of the marriage of the parties.”
As a consequence, the trial court's factual findings are
insufficient to support a permanent alimony award in the
face of Husband's request and evidence that might support a
rehabilitative award. See, e.g., Jensen v. Jensen, 2008 UT App
392, ¶¶ 2, 10, 19, 20, 197 P.3d 117 (concluding that the trial
court did not abuse its discretion by awarding rehabilitative
alimony where the recipient spouse had an associate's degree,
worked sporadically for four years during a sixteen-year
marriage, was not employed when the parties divorced, and
had an imputed income of $1,419 per month). Accordingly,
we remand for the trial court to reconsider the duration of
its alimony award. We reiterate the discretion afforded to the
trial court.


B. Child Support
[9]  ¶ 23 Husband argues that the trial court abused


its discretion when it refused to retroactively modify the
temporary child support order. Before trial, the court entered a
temporary order requiring Wife to pay Husband “$121.23 per
month” in child support based on Wife's then “imputed gross
income ... of $1,256.00 per month” and the fact that Husband
had temporary physical custody of the couple's oldest son
while the parties shared joint physical custody of their other
three children. Before trial, the couple's oldest son turned
eighteen, and the parties asked the court to recalculate child
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support. Husband urged the court to use what he considered
a more realistic assessment of Wife's income in making that
calculation, but the issue was ultimately reserved for trial. At
trial, the court imputed to Wife a monthly income of $3,000,
but it denied Husband's request to retroactively modify Wife's
temporary child support obligation, stating only that “for the
purposes of the temporary award it is reasonable to use the
same incomes of the parties used to calculate child support in
the Temporary Order.”


¶ 24 Wife maintains that there was no basis in the record
to retroactively modify the temporary child support award,
and she directs us to a variety of evidence that shows her
actual income was far below $3,000 while the temporary
order was in place. For example, Wife testified at trial that
her deli business operated at a loss, and the trial court
found that Wife received a $1,000 monthly salary from the
deli until 2010 when her salary increased to $2,000 per
month. Wife maintains that “ ‘[t]he fact that the trial court
determined that [she] has the potential to earn $3,000 per
month is no indication that she was earning even close to
that amount during the time frame of 2009–2010’ ” when the
temporary order was in place. That may be true, but because
the trial court's factual findings are too terse to support
that conclusion, we conclude that its denial of Husband's
request to retroactively modify the temporary order must be
remanded for further consideration and appropriate findings.


[10]  ¶ 25 Courts have discretion to modify child support
and alimony awards retroactively. Wall v. Wall, 2007 UT App
61, ¶ 20, 157 P.3d 341; see also Utah Code Ann. § 78B–
12–112(4) (LexisNexis 2007). In McPherson v. McPherson,
2011 UT App 382, 265 P.3d 839, we reversed a trial court's
refusal to modify an alimony award retroactively where the
court calculated the husband's support obligation based on
a six-figure income that had diminished drastically after he
lost his job. Id. ¶¶ 2, 21–23. We noted that even though
“harsh awards or a disparity in obligations can be justified
by a finding of one or more discretionary factors,” “the
trial court ... did not identify any ... *387  explanation
for the imposition of a temporary award beyond Husband's
financial capability.” Id. ¶ 20. In this case, it is possible,
as Wife seems to suggest, that the court imputed a monthly
income of $1,256 to more accurately reflect Wife's actual
earnings and earning capacity before trial but used $3,000 a
month in the divorce decree to reflect the forward-looking
nature of income imputation and to give her an incentive
to reach her earning capacity in the context of an award of
permanent alimony over a longer term. Wife is speculating,


however, because the court did not explain how it reached
its conclusion. Rather, it simply determined that using $1,256
instead of $3,000 was “reasonable.” Without any explanation
or subsidiary factual findings to justify this decision, the
court's findings and conclusions are inadequate to support its
decision, and we therefore remand for the court to reconsider
the issue. See Connell v. Connell, 2010 UT App 139, ¶¶ 5, 7,
12, 233 P.3d 836.


C. Attorney Fees
[11]  ¶ 26 Husband next challenges the trial court's decision


to award Wife $5,000 in attorney fees. In the initial findings of
fact and conclusions of law, the court found that Wife incurred
$56,275 in attorney fees and that she had “borrowed over
$33,000 from her parents to partially pay for the fees.” “Given
the relative financial circumstances the parties will have after
the divorce, and in applying the factors set forth in Rule 102,
Utah Rules of Civil Procedure,” the court concluded that “it
is fair and equitable that [Husband] pay [Wife] the amount
of $25,000 toward her attorney fees and costs.” The court
later reduced that amount to $5,000 without further findings
of fact or explanation. Husband argues that the court's factual
findings are inadequate to support its decision to award Wife
attorney fees. We agree.


[12]  [13]  ¶ 27 In divorce cases, “[b]oth the decision to
award attorney fees and the amount of such fees are within
the trial court's sound discretion.” Oliekan v. Oliekan, 2006
UT App 405, ¶ 30, 147 P.3d 464 (citation and internal
quotation marks omitted). Attorney fee awards, however,
“must be based on evidence of the financial need of the
receiving spouse, the ability of the other spouse to pay, and
the reasonableness of the requested fees. And, [f]ailure to
consider these factors is grounds for reversal on the fee issue.”
Id. (alteration in original) (citations and internal quotation
marks omitted). For example, in Stonehocker v. Stonehocker,


2008 UT App 11, 176 P.3d 476, we reversed an attorney fee
award where the court found that the wife “has the need for
attorney[ ] fees [,] ... [the husband] has the ability to pay,” and
“the attorney[ ] fees were reasonable.” Id. ¶ 51 (first and last
alteration in original) (internal quotation marks and citation
omitted). We noted that even though the court “address[ed]
the parties' annual income and monthly expenses” in its
alimony determination and mentioned the factors pertinent
to an attorney fee award, the court made no “express factual
findings related to the award of attorney fees that include[d]
findings on the financial need of the receiving spouse, the
ability of the other spouse to pay, and the reasonableness
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of the requested fees.” Id. ¶¶ 50–51 (citation and internal
quotation marks omitted).


¶ 28 Wife maintains that the court's detailed findings of
fact regarding the parties' incomes, expenses, and assets to
determine alimony and divide marital property are enough to
support the attorney fee award. But even if “there are facts
in other sections of the findings and conclusions that could
support [an attorney fee] award,” failure to enter specific
factual findings on each of the pertinent factors is reversible
error. See id. ¶ 51. Here, the trial court indicated that Wife
had incurred more than $50,000 in attorney fees and had
“borrowed over $33,000 from her parents to partially pay
for the fees.” But other than a passing reference to the
parties' “relative financial circumstances,” the court did not
make any specific findings on the reasonableness of the


award, Husband's ability to pay, or Wife's needs. 3  *388
Consequently, we conclude that the court's findings of fact
are insufficient to support its conclusion that an attorney
fee award was warranted because regardless of the ultimate
propriety of the award, “it is not apparent from the record
before us that the court followed the appropriate analytical
path in reaching its conclusion.” See Allen v. Allen, 2014 UT
App 27, ¶ 28, 319 P.3d 770; see also Willey v. Willey, 951
P.2d 226, 230 (Utah 1997) (“Without adequate findings of
fact, there can be no meaningful appellate review.”).


D. Summary
¶ 29 In summary, we conclude that the trial court's findings of
fact are insufficiently detailed to permit meaningful appellate
review of the amount of alimony awarded to Wife. We also
conclude that in light of Husband's request for rehabilitative
alimony, the court should have more fully explained its
decision to award permanent alimony for the length of
the marriage. Finally, we conclude that the court did not
adequately explain its decisions awarding Wife attorney fees
and denying Husband's request to retroactively modify his
child support obligation. Accordingly, we remand for the
court to reconsider these issues and enter additional findings
of fact. In doing so, we reiterate that our decision should not
be read to require the court to reach any particular result on the
merits. Rather, we leave to the trial court the task of resolving
each issue with supporting findings of fact that provide a
fuller explanation for whatever conclusion it determines is
most appropriate. See McPherson, 2013 UT App 302, ¶ 8, 318
P.3d 773 (noting that comments on the trial court's estimation
of the husband's income before remanding for additional
findings of fact “were intended to guide and focus the trial


court's consideration on remand on an issue we conclude
had not been adequately addressed,” not “to superimpose any
particular findings of fact, limit the sound exercise of the trial
court's discretion, or dictate any particular result”).


II. Medical Expenses and the
Tax Liability of Wife's Business


¶ 30 Husband next argues that the trial court erred when
it denied his request to offset unpaid temporary alimony
payments with medical and dental expenses he incurred for
the children during the period of temporary support. He
also asserts that the court should not have divided the tax
obligations of Wife's deli business equally between the parties
while awarding ownership of the business solely to Wife. We
decline to disturb either decision because Husband has not
met his burden of persuasion on appeal.


A. Medical and Dental Expenses
[14]  ¶ 31 The trial court entered temporary orders in


September and December 2009 that required Husband to pay
Wife temporary support and ordered each party to pay “one-
half of any child's deductible, co-pay or non-covered amounts
for ... essential medical or dental services or prescriptions.”
Husband asserts that even after he made repeated “timely
requests for reimbursement from Wife” for her portion of
the children's medical expenses, she never paid her half.
According to Husband, in “August and October 2010, after
[Wife's] repeated failure to reimburse [him], [he] offset these
amounts against alimony and child support payments he owed
to Wife.”


¶ 32 The trial court found that Husband improperly offset
these expenses from his alimony payments and denied his
request for reimbursement. The court noted that Husband
included in the amounts he offset not just medical expenses,
but also “expenses relative to school fees, extracurricular
activity costs, clothing, and auto expenses for the children,”
which were not the subject of either of the temporary orders.
The court also noted that Husband did not support the other
expenses he claimed with “receipts verifying costs incurred,”
so there was “insufficient evidence to support an award to
[Husband] for unpaid child-related expenses.”


[15]  ¶ 33 On appeal, Husband does not point us to any
evidence that calls the court's reasoning into question, and
he cites no controlling case law or statute that requires a
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different result. Rather, Husband merely cites portions of his
trial testimony describing the expenses that the trial court
ultimately found were unsupported by the evidence. *389
An appellant has the burden of persuasion on appeal and must
“point out the perceived errors of the lower court” and provide
“an argument containing the contentions and reasons ...
with respect to the issues presented, ... with citations to the
authorities, statutes, and parts of the record relied on.” Allen
v. Friel, 2008 UT 56, ¶¶ 7, 10, 194 P.3d 903 (first omission
in original) (citation and internal quotation marks omitted);
see also Utah R.App. P. 24(a)(9). Without more, Husband has
not met his burden of persuasion, and we therefore decline to
disturb the trial court's decision.


B. Tax Consequences of Wife's Business
¶ 34 For similar reasons, we also decline to disturb the trial
court's decision to divide the tax consequences of Wife's
business equally between the parties. Wife testified that she
opened a deli business in 2004 and operated it at a loss
each year from 2007 to 2009. The trial court found that
the business had “no value” based on the substantial debt it
had accumulated. The court then awarded “the deli business,
together with all [its] debt obligations” to Wife, but it also
ordered that “the parties be equally liable for any tax, penalty
or interest assessed” for any tax year in which they filed a
joint income tax return. Husband asked the court to modify its
order to insulate him from any tax liability arising from Wife's
business, but the court declined to do so. It explained that
because “there were mutual tax benefits derived by the parties
during the marriage, any tax liability should also flow to both
parties.” Presumably, the business's losses enabled the couple
to reduce their taxable income each year in which they filed
a joint return, so the court determined that Husband, having
already enjoyed tax benefits from the business, should also
share any financial pain that a subsequent audit might impose.


¶ 35 Husband disagrees and argues that it is inequitable
for him to be “potentially liable for business-related taxes
on a business in which he was never involved, had no
management or other authority, and which Wife has admitted
has substantial potential tax liabilities.” “Under the facts
of this case,” Husband asserts, “the trial court abused its
discretion in dividing the tax obligation between the parties,
but awarding the business to Wife alone.” Husband, however,
has not carried his burden of persuasion on appeal.


[16]  ¶ 36 “In a divorce proceeding, it is well established that
the trial court is permitted considerable discretion in adjusting
the financial and property interests of the parties, and its


actions are entitled to a presumption of validity.” Savage v.
Savage, 658 P.2d 1201, 1203 (Utah 1983). Accordingly, we
will not disturb a decision adjusting the financial interests
of the parties in a divorce action unless the decision “works
such a manifest injustice or inequity as to indicate a clear
abuse of discretion.” Id. (emphasis, citation, and internal
quotation marks omitted). Here, Husband offers little analysis
demonstrating that the court's decision to divide the business's
tax liability between the parties was an abuse of discretion.
Rather, he simply asserts that the court's ruling was unfair
because Wife mismanaged the business, “kept no accounting
records,” “used business cash for personal expenses, and
therefore, she could not vouch for the accuracy of business tax
matters.” But Husband does not point to any evidence in the
record to support those assertions, nor does he direct us to any
authority that is inconsistent with the trial court's analysis. As
a result, Husband has not carried his burden of persuasion on
appeal, and we will not disturb the trial court's decision. See
Allen, 2008 UT 56, ¶¶ 7, 10, 194 P.3d 903.


III. Wife's Conduct


¶ 37 Finally, Husband raises a variety of issues that are
related to Wife's extramarital affair. First, he argues that the
trial court was obligated to grant his counter-petition for a
fault-based divorce because “[n]o showing whatsoever was
made of irreconcilability” and “it was only the fact of the
adulterous conduct that would provide any basis at all to
conclude that the marriage was irretrievably lost.” Second, he
argues that the trial court ignored Wife's fault in determining
the amount and duration of alimony, and he urges us to
overrule Mark v. Mark, 2009 UT App 374, 223 P.3d 476, a
decision that instructed trial courts to do just that until the
*390  legislature provided further guidance about how fault


should be considered. See id. ¶ 20; see also Utah Code Ann. §
30–3–5(8)(b) (LexisNexis 2007) (providing that courts “may
consider the fault of the parties in determining alimony”
without defining fault). Finally, Husband argues that the trial
court erred when it concluded that Wife was not cohabiting
with Friend.


¶ 38 We conclude that the trial court did not err in failing
to grant Husband's counter-petition for a fault-based divorce.
We also conclude that the trial court properly relied on
Mark and did not err in its determination that there was no
cohabitation.
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A. Husband's Counter-petition
[17]  ¶ 39 Wife filed a petition for divorce based on the


parties' persistent failure “to reconcile and resolve their
differences.” Husband filed a counter-petition for divorce,
alleging that “ ‘[i]rreconcilable differences have arisen
between [Wife] and [Husband] which have caused and led
to the irretrievable breakdown of the marriage between the
parties[,] rendering the marriage unworkable and subject
to dissolution.’ ” He also alleged an alternative ground
for the divorce “on the basis of [Wife's] adultery.” The
trial court granted Wife's petition for a divorce based on
irreconcilable differences, and in its findings of fact, the court
also noted that Wife “admits to adultery as an additional
ground for the divorce.” The final decree of divorce did not
address Husband's alternative claim for a fault-based divorce,
concluding simply that Wife “is awarded a divorce from”
Husband.


¶ 40 Husband argues that even though “the trial court made
express findings establishing Husband's right to judgment in
his favor on the fault basis of adultery,” the court nevertheless
“refused to enter a judgment in his favor” contrary to rule 54
of the Utah Rules of Civil Procedure. See generally Utah R.
Civ. P. 54(c)(1) (“[E]very final judgment shall grant the relief
to which the party in whose favor it is rendered is entitled....”).
He further asserts that there “was no evidentiary basis for a
finding of irreconcilable differences, but only for the fault
basis of Wife's adultery.”


[18]  [19]  ¶ 41 Husband's argument overlooks the fact
that he admitted there was a basis for a divorce based
on irreconcilable differences. “An admission of fact in a
pleading is a judicial admission and is normally conclusive
on the party making it.” Baldwin v. Vantage Corp., 676
P.2d 413, 415 (Utah 1984). Unless withdrawn or amended,
admissions “have the effect of withdrawing a fact from issue
and dispensing wholly with the need for proof of the fact.”
Guidry v. Sheet Metal Workers Int'l Ass'n, 10 F.3d 700,
716 (10th Cir.1993) (citation and internal quotation marks
omitted), modified en banc on other grounds sub nom. Guidry
v. Sheet Metal Workers Nat'l Pension Fund, 39 F.3d 1078
(10th Cir.1994). In his answer to Wife's petition for divorce,
Husband admitted that the parties' differences had “become
irreconcilable [,] making continuation of the marriage under
the circumstances impossible.” And in his counter-petition
for divorce, Husband requested a divorce based on an
“irretrievable breakdown of the marriage” that he alleges
arose from the parties' “[i]rreconcilable differences.” He
alleged adultery only as an alternative ground for the divorce.


Consequently, Husband's admission by itself provides an
evidentiary basis for the court's decision, and having granted
a divorce on grounds asserted by both parties, the court had no
obligation to rule on Husband's claim for a fault-based divorce


that he asserted only in the alternative. 4


*391  B. Mark and the Relevance of Fault
[20]  ¶ 42 The version of Utah Code section 30–3–5(8)(b)


in effect during the parties' divorce proceedings allowed trial
courts to “consider the fault of the parties in determining
alimony.” See Utah Code Ann. § 30–3–5(8)(b) (LexisNexis
2007). Five months after Wife filed her petition for divorce,
we issued a decision in Mark instructing trial courts that it is
“inappropriate to attach any consequence to the consideration
of fault when making an alimony award.” 2009 UT App
374, ¶ 20, 223 P.3d 476. We noted that the legislature had
“provided no definition of what, exactly, constitutes fault,”
leading to confusion over whether the statute referred to fault-
based grounds for divorce or bad behavior unrelated to the
divorce's underlying cause. Id. ¶ 18. And we invited the
legislature to more “clearly define [ ] fault in the statute”
to resolve those ambiguities. Id. ¶ 20. The dissent in Mark
opined that because the language in section 30–3–5(8)(b) was
“broad and generalized,” the statute “strongly suggests that
the Legislature appreciates the multitude of factual scenarios
that arise in divorce cases” and “trusts the courts to flesh
out the alimony/fault concept in the course of adjudication of
cases over time.” Id. ¶ 25 (Orme, J., dissenting). Subsequent
appellate panels have questioned the reasoning in Mark
without overruling it, see Fairbanks v. Fairbanks, 2010
UT App 31U, para. 5, 2009 WL 5824126 (McHugh, J.,
concurring) (noting that the dissent's reasoning in Mark is
persuasive, but concurring in the majority's reliance on Mark
based on “principles of horizontal stare decisis”), and noted
its potential inconsistency with prior precedent, see Myers v.
Myers, 2010 UT App 74, ¶ 11 n. 3, 231 P.3d 815, aff'd, 2011
UT 65, 266 P.3d 806.


¶ 43 At trial, Husband argued that Wife's adultery “should
terminate any right to alimony” and that the trial court could
“ignore” Mark because the case was inconsistent with prior
Utah case law. Evidently, the trial court did not take Husband
up on that request and awarded Wife $1,281 per month
in alimony. Husband argues that the trial court “committed
injustice” by “ignoring the fault basis for terminating this
marriage” when it “fashion[ed] an award of alimony,” and he
urges us to overrule Mark. We decline to do so and conclude
that the court properly relied on that case.
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[21]  [22]  [23]  [24]  ¶ 44 “Those asking us to overturn
prior precedent have a substantial burden of persuasion.”
State v. Menzies, 889 P.2d 393, 398 (Utah 1994). Horizontal
stare decisis requires appellate courts to adhere to their
own prior decisions, and that obligation “applies with equal
force to courts”—like ours—that are “comprised of multiple
panels.” Id. at 399 n. 3. Each appellate panel must “observe
the prior decisions of another.” Id. Although we have
authority to overrule our own precedent in some limited
circumstances, we will “not do so lightly”—the challenged
decision must be (1) “clearly erroneous” or (2) “conditions
[must] have changed so as to render the prior decision
inapplicable.” Id. (citation and internal quotation marks
omitted). Consequently, the mere fact that a decision has
been criticized by prior panels or that a particular panel
disagrees with a prior decision is insufficient by itself to
justify departures from our own case law.


¶ 45 We first note that Husband has not argued that changed
circumstances make Mark a candidate for reversal, so he must


demonstrate that the decision was clearly erroneous. 5  He has
not met that “substantial burden of persuasion.” Menzies, 889
P.2d at 398.


*392  ¶ 46 While the Mark decision has been criticized,
it is not clearly erroneous. It is settled law in Utah that
“[t]he purpose of alimony is to provide support” to the
recipient spouse “and not to inflict punitive damages” on
the payor spouse. See English v. English, 565 P.2d 409, 411
(Utah 1977) (citation and internal quotation marks omitted).
As early as 1946, the Utah Supreme Court overturned an
alimony award that was clearly intended to “compensate [the
wife] for her suffering” and “teach [the husband] a lesson.”
Foreman v. Foreman, 111 Utah 72, 176 P.2d 144, 153–
54 (1946). The court noted that “[n]either task is properly
within the issues of a divorce case.” Id. at 153. This approach
to alimony differs from the common law rule that “a wife
could not obtain alimony when a divorce was granted by
reason of her misconduct.” See Alldredge v. Alldredge, 119
Utah 504, 229 P.2d 681, 684–86 (1951) (describing the
common law rule and Utah's departure from it), overruled
on other grounds by Kiger v. Kiger, 29 Utah 2d 167, 506
P.2d 441 (1973). Accordingly, in determining alimony, Utah
courts have traditionally considered the recipient spouse's
“financial conditions,” “needs,” and ability “to produce a
sufficient income,” as well as the payor spouse's “ability ...
to provide support.” English, 565 P.2d at 411–12; see also
Hendricks v. Hendricks, 91 Utah 553, 63 P.2d 277, 279 (1936)


(“The amount of alimony is measured by the wife's needs
and requirements, considering her station in life, and upon
the husband's ability to pay.”), modified on other grounds,
91 Utah 564, 65 P.2d 642 (1937). And historically, fault
has also been “one of the factors to be considered with
all of the others” to determine alimony. See Christensen v.
Christensen, 21 Utah 2d 263, 444 P.2d 511, 512 (1968);
see also Riley v. Riley, 2006 UT App 214, ¶¶ 19–24, 138
P.3d 84 (affirming an alimony award where “the trial court
explicitly stated it had considered [the husband's] fault”);
Christiansen v. Christiansen, 2003 UT App 348U, para. 9,
2003 WL 22361312 (“Fault may correctly be considered by
the trial court without penalizing the party found to be at
fault.”).


¶ 47 In 1995, the legislature codified these factors, providing
that courts “shall consider” the recipient spouse's financial
needs and ability to meet those needs, the payor spouse's
ability to pay, and the length of the marriage in determining
alimony. See Utah Code Ann. § 30–3–5(7)(a)(i)–(iv) (Michie
Supp.1995). These factors are still part of Utah law today. Id.
§ 30–3–5(8)(a)(i)–(iv) (LexisNexis 2013). The 1995 changes
to section 30–3–5 also allowed trial courts to continue to
exercise their discretion to “consider the fault of the parties
in determining alimony.” See id. § 30–3–5(7)(b) (Michie
Supp.1995). But nowhere in the 1995 amendments did the
legislature repudiate what had become something of an
axiom before the statute was passed and has since remained
uncontroversial—that the purpose of divorce proceedings
“should not be to impose punishment on either party.” See
Jesperson v. Jesperson, 610 P.2d 326, 328 (Utah 1980);
see also Goggin v. Goggin, 2013 UT 16, ¶ 52, 299 P.3d
1079 (noting that courts do not “have discretion to distribute
marital property in a way that is designed to punish a party's
contemptuous behavior”).


¶ 48 In Mark, we noted the analytical tension involved in
allowing courts to consider fault to determine alimony but
prohibiting any spousal support obligations that operate as a
punishment for misconduct. 2009 UT App 374, ¶ 17, 223 P.3d
476. That is, “if a trial court uses its broad statutory discretion
to consider fault in fashioning an alimony award and then,
taking that fault into consideration, adjusts the alimony award
upward or downward, it simply cannot be said that fault was
not used to punish or reward either spouse.” Id. In light of
clear Utah law expressing disapproval for punitive alimony
awards, “trial courts [were] left in the difficult position of
trying to determine what the term ‘fault’ means, in what
context, and what, if any, consequence fault should have on
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an award of alimony.” Id. We pointed out that the version
of the statute applicable at the time provided “no meaningful
guidance” on that issue, id. ¶ 18, and we also noted that
“consideration of fault is already built into the system on
virtually every issue that arises in domestic cases,” id. ¶ 19.


¶ 49 We acknowledge that Mark's prohibition on considering
fault at all in determining alimony seems facially inconsistent
with the *393  statute's clear direction that courts “may
consider the fault of the parties in determining alimony.” Utah
Code Ann. § 30–3–5(8)(b) (LexisNexis 2007). As we have
discussed, there is a long line of cases that explicitly take
fault into consideration. But the tension between considering
fault and avoiding punitive alimony awards existed long
before the legislature amended section 30–3–5 in 1995, and
nothing in those revisions explicitly resolved that tension.
See Kirtsaeng v. John Wiley & Sons, Inc., ––– U.S. ––––,
133 S.Ct. 1351, 1363, 185 L.Ed.2d 392 (2013) (“[W]hen a
statute covers an issue previously governed by the common
law,” courts typically presume that the legislature “intended
to retain the substance of the common law.” (alteration in
original) (citation and internal quotation marks omitted)). So
while Mark is certainly open to criticism, it can also be read
as a reasonable attempt to resolve an analytical problem that
has plagued this area of the law for decades—a problem
that became less amenable to judicial resolution after the
legislature essentially codified it by enacting the 1995 version


of section 30–3–5. 6


¶ 50 Husband is, of course, correct that the precedent
in this area of the law is difficult to reconcile, and at
least two members of this court have indicated that they
would probably decide Mark differently today if given the
opportunity to write on a clean slate. See supra ¶ 42. But the
slate is not clean, and without a compelling demonstration
that Mark was clearly erroneous or that there has been some
dramatic change in circumstances, principles of stare decisis
require us to refuse Husband's invitation to go back to the
drawing board. We therefore conclude that the court properly
relied on Mark and had no obligation to take into account
Wife's adultery in calculating either the amount or duration
of alimony.


C. Cohabitation
[25]  ¶ 51 Finally, we also affirm the trial court's conclusion


that Wife was not cohabiting with Friend. The trial court
found that even though Wife admitted “to having a sexual
relationship” with Friend, Wife also testified that “she


maintains a separate residency” from him. Wife did not have
a key to Friend's home; she paid her own mortgage, insurance,
and utility bills; and while she spent most nights at Friend's
home when she did not have the children with her, she
stayed over “less than fifty percent of the time.” The court
further found that although Wife and Friend “occasionally
share dining and other food expenses” and Friend “previously
stored his boat” in Wife's garage, they had “not jointly
acquired any assets,” and the boat was now stored elsewhere.
Husband does not challenge the court's findings of fact, but
he argues that the “trial court erred in concluding, based upon
these facts, that Wife did not cohabit with [Friend].” Without
citation to the record, he asserts that “Wife spent virtually
every night with [Friend] at his home,” that they “shared
expenses,” and that they were also contemplating marriage.
Coupled with their intimate relationship and the storage of
Friend's boat in Wife's garage, Husband maintains, these facts
demonstrated “a relationship akin to that between a husband
and wife.”


¶ 52 Utah Code section 30–3–5 provides that an alimony
award “terminates upon establishment by the party paying
alimony that the former spouse is cohabitating with another
person.” Utah Code Ann. § 30–3–5(10) (LexisNexis 2013).
The key question in analyzing cohabitation is “whether the
parties entered into a relationship akin to that generally
existing between husband and wife.” Myers v. Myers, 2011
UT 65, ¶ 22, 266 P.3d 806 (citation and internal quotation
marks omitted). While there are no “required elements of
cohabitation because there is no single prototype of marriage
that all married couples conform to,” the “hallmarks” courts
look for include whether the parties have “a *394  shared
residence, an intimate relationship, and a common household
involving shared expenses and shared decisions.” Id. ¶ 24. In
Haddow v. Haddow, 707 P.2d 669 (Utah 1985), for example,
although the parties had a sexual relationship, the supreme
court reversed a cohabitation finding where the man did not
have a key to the woman's home, there was no evidence
he used her home when she was not there, and he did not
contribute any money to the woman's mortgage, insurance, or
utility bills. Id. at 672–74. The fact that the man had parked
his van in the woman's driveway for several months was
not sufficient to show cohabitation, particularly in light of
evidence that the van was not the man's primary vehicle. Id.
at 673.


¶ 53 Here, the trial court's findings of fact are adequate
to support its conclusion that Wife and Friend had not
established a relationship akin to that of a married couple.
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The facts that Friend stored a vehicle in Wife's garage at
some point, that Wife and Friend shared some dining and food
expenses, and that they had an ongoing intimate relationship
weighs in favor of finding cohabitation. But, as in Haddow,
neither party here had a key to the other's residence; Wife paid
her own mortgage, insurance, and utility bills; and neither
she nor Friend regarded the other's home as their permanent
residence. Without any conclusive evidence that Wife and
Friend had established a common residence and shared any
major household expenses, their sexual relationship and
willingness to buy food together simply does not amount to
cohabitation as a matter of law and therefore did not require
such a determination by the trial court.


CONCLUSION


¶ 54 We conclude that the trial court's findings of fact
are insufficiently detailed to permit appellate review of


its decisions awarding Wife alimony, denying Husband's
request to retroactively modify his child support payments,
and awarding Wife attorney fees. Accordingly, we remand
those issues for the entry of additional findings of fact.
We affirm the trial court's denial of Husband's request for
reimbursement of the children's medical expenses and its
decision imposing the tax liability of Wife's business on both
parties. Finally, we conclude that the trial court properly
relied on Mark when it declined to take into account Wife's
fault in determining alimony and that the court had no
obligation to grant Husband's counter-petition for a fault-
based divorce. We also affirm the court's determination that
there was no cohabitation.


All Citations


335 P.3d 378, 768 Utah Adv. Rep. 12, 2014 UT App 211


Footnotes
1 The Honorable Russell W. Bench, Senior Judge, sat by special assignment as authorized by law. See generally Utah


Code Jud. Admin. R. 11–201(6).


2 Except where we have noted otherwise, we cite the 2007 version of the Utah Code because that version was in effect
at the time the parties filed for divorce.


3 Nor did the court offer any explanation for its decision to decrease Wife's award from $25,000 to $5,000. Although Wife
has not appealed that decision, we mention it simply because it underscores the difficulty of tracing the factual and legal
path to the court's ultimate attorney fee award.


4 We note in passing that the trial court in this case granted Wife a divorce based on irreconcilable differences, but it did
not grant Husband's request for the same relief. While the practical effect of the decree would likely be the same in any
event, there is precedent indicating that where both parties request a divorce on the same grounds and the divorce is
granted, each party is entitled to a decree of divorce. See Haumont v. Haumont, 793 P.2d 421, 427 (Utah Ct.App.1990)
(concluding that “both parties [were] entitled to a decree of divorce” where the husband and the wife had each sought a
divorce based on irreconcilable differences, but the trial court “improper[ly]” granted a divorce only to the wife after finding
that the husband “was at fault”). But on appeal, Husband has not requested that he be granted a decree of divorce based
on irreconcilable differences, so we do not address the issue further.


5 In 2013, the legislature passed H.B. 338, a bill that “allows a court to consider fault when awarding alimony” and defines
“fault to include acts that intentionally and knowingly harm or cause substantial harm, physically or financially, to a spouse
or the children of the marriage.” H.B. 338, ch. 373, sec. 1, § 8(b)-(d), 2013 Utah Laws 1907, 1908 (codified at Utah Code
Ann. § 30–3–5(8)(b)–(c) (LexisNexis 2013)). The bill was passed long after the events that gave rise to this appeal, and
neither party has argued that H.B. 338 calls into question Mark's continuing validity as to pre–2013 cases or suggested
that it is relevant to this appeal. So although the 2013 amendment appears to be a direct response to Mark's invitation for
the legislature to more “clearly define[ ] fault in the statute,” 2009 UT App 374, ¶ 20, 223 P.3d 476, we leave for another
day the task of determining how the new law affects this line of precedent.


6 As we have discussed, the 2013 version of the statute appears to be an attempt to more “clearly define fault” and clarify
how courts may permissibly consider it when awarding alimony. See Mark v. Mark, 2009 UT App 374, ¶ 20, 223 P.3d 476;
see also Utah Code Ann. § 30–3–5(8)(b)–(c) (LexisNexis 2013) (allowing courts to “consider the fault of the parties” when
awarding alimony and providing a definition of fault). Whether the new statute resolves the analytical tension involved
in prohibiting punitive alimony awards while also taking fault into account is an issue that is not before us, so we leave
that question for another day. See supra note 5.
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305 N.C. 177
Supreme Court of North Carolina.


Henry B. ROWE
v.


Mary W. ROWE.


No. 96A81.
|


March 3, 1982.


Divorced husband brought a motion seeking modification of
the consent divorce judgment so as to terminate or reduce his
alimony obligation. The District Court, Surry County, Peter
M. McHugh, J., entered an order denying modification of
the alimony order and denying any award of attorney fees to
wife, and both parties appealed. The Court of Appeals, 52
N.C.App. 646, 280 S.E.2d 182, affirmed in part and vacated
and remanded in part, and divorced husband appealed. The
Supreme Court, Britt, J., held that: (1) evidence of the
negotiations between the parties prior to the consent judgment
was not inadmissible on basis of the parol evidence rule
where such evidence was sought to be introduced to show
that the consent order and property settlement were reciprocal
agreement, in that such evidence was admissible to clarify
the uncertainty created when the nonmodification provision
of the consent order appeared to be void in violation of
statute; (2) a letter written prior to the consent judgment by
husband's attorney to wife's attorney offering a settlement
was admissible as evidence of the reciprocity of the consent
judgment and property settlement even though such letter
was inadmissible as proof of husband's liability to pay wife
alimony; (3) wife's change in her financial holding from a
passive investment to investments actively producing income
resulted in a change of circumstances as a matter of law
where her nonalimony income exceeded her expenses by
more than $21,000; and (4) wife was not entitled to attorney
fees incurred in resisting husband's motion.


Affirmed in part; reversed in part and remanded.


Copeland, J., concurred in part, dissented in part, and filed
opinion in which Carlton and Meyer, JJ., joined.


**841  *178  Appeal by plaintiff pursuant to G.S. 7A-30(2)
from decision of the Court of Appeals 52 N.C.App. 646, 280
S.E.2d 182 affirming in part and vacating in part order entered


by McHugh, Judge, in District Court, Surry County. This case
was argued as No. 96 at the 1981 Fall Term.


Plaintiff and defendant, formerly husband and wife, were
divorced in 1976 in an action instituted by plaintiff-husband.
At or about the same time the divorce was granted, on 6
December 1976 an order was entered by Foy Clark, Judge,
containing the following provisions:


1. THAT the parties stipulate and agree that the Plaintiff
is a supporting spouse; that the Defendant is a dependent
spouse; that the Defendant is entitled to alimony under
the provisions of North Carolina General Statutes 50-16.2;
that the sum of $2,500.00 per month is an appropriate
amount of alimony; that the Plaintiff has the assets and
earning capacity to generate sufficient income to enable
the Plaintiff to pay to the Defendant the sum of $2,500.00
per month as permanent alimony and that the parties
desire that an Order be entered in accordance with their
stipulations providing for the payment by Plaintiff to
Defendant of permanent alimony in the sum of $2,500.00
per month and subject to the further condition that the
Order for alimony shall not be subject to modification upon
a showing of change of circumstances by *179  either
party or anyone interested as is provided by North Carolina
General Statutes 50-16.9(a); and


2. THAT the Court does find as fact that the Defendant is
a dependent spouse actually substantially dependent upon
the **842  Plaintiff for her maintenance and support and
that the Plaintiff is a supporting spouse; that the defendant
is entitled to permanent alimony from the Plaintiff; that
the sum of $2,500.00 per month is a reasonable and
proper amount of permanent alimony for the Plaintiff to
pay to the Defendant; that the Plaintiff has assets and
earning capacity to generate sufficient income to enable the
Plaintiff to pay the Defendant the said sum of $2,500.00
per month as permanent alimony; and that the parties desire
that the within order for alimony shall not be subject to
modification upon a showing of change of circumstances
by either party or anyone interested as is provided in North
Carolina General Statutes 50-16.9(a).


NOW, THEREFORE, by consent of the parties it is
hereby ordered that the Plaintiff pay to the Defendant for
permanent alimony the sum of $2,500.00 per month, said
payments to be due on or before the 5th day of each and
every calendar month and to terminate only upon the death
of either of the parties or the remarriage of the Defendant,
whichever event shall first occur, and it is further ordered
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that the within order shall not be subject to the provisions
of North Carolina General Statutes 50-16.9(a).


The order was consented to, in writing, by the parties and their
attorneys.


On 19 October 1979 plaintiff filed a motion asking that the
above order be modified so as to terminate or reduce his
alimony obligation. Plaintiff alleged that there had been a
material change in circumstances; that since the entry of
said order, defendant had acquired substantial property; that
her needs had materially decreased; that plaintiff's financial
burdens had increased; and that his ability to make the
monthly payments was steadily decreasing.


On 13 November 1979 defendant moved for judgment on the
pleadings or, in the alternative, for summary judgment. One
week later, and before a ruling on her motions, defendant
filed a *180  response to plaintiff's motion. In her response,
defendant alleged that plaintiff had waived his right to
seek modification; that he was estopped from seeking a
modification; that the order of 6 December 1976, as a consent
order, constituted a contract between the parties which the
court could enforce but not modify; and that the court was
prohibited by its own order from modifying the order. The
response further denied that the circumstances of the parties
had changed.


On 11 December 1979 Judge Clark, after a hearing, entered
an order denying defendant's motion to dismiss, or, in
the alternative, for summary judgment. However, in the
order the court concluded that the 6 December 1976 order
“is modifiable as provided by G.S. Sec. 50-16.9(a) ....”
Defendant excepted to the entry of this order.


Thereafter, defendant supplemented her response to allege
that the 6 December 1976 order was not modifiable because it
was an inseparable part of the property settlement entered into
by the parties. Defendant also amended her estoppel defense
to allege the existence of a letter from plaintiff's attorney
to her attorney which would establish plaintiff's estoppel by
contract.


Plaintiff's motion for modification was heard by Judge
McHugh. The evidence necessary to the decision of this
appeal is not in conflict. The findings of fact made by Judge
McHugh to which there was no exception are summarized in
pertinent part as follows:


At the time of the entry of the 6 December 1976 consent
order, defendant had a net worth of approximately $1.1
million. While she had no substantial income at that time,
she owned 66.91% of the outstanding capital stock of a
closely held corporation, Northwestern Equipment Company
(Northwestern) which stock had an approximate fair market
value of $847,000. Unappropriated retained earnings in
Northwestern were, at or about the time of the entry of
the consent order, approximately $698,000 and the assets of
said corporation included cash in the approximate amount
of $179,000. At or about the time said order was entered,
plaintiff offered to purchase defendant's **843  stock in
Northwestern for at least the sum of $600,000.00, an offer
which defendant declined to accept. Both parties were aware
of Northwestern's financial condition at that time.


*181  Defendant's present reasonable living expenses are
greater than her reasonable living expenses were at the time of
the entry of the consent order. At that time, plaintiff had a net
worth of approximately $1.2 million and had a gross annual
income of approximately $105,000. His living expenses at
that time were approximately $6,100 per month.


On or about 1 September 1978, defendant sold her stock
in Northwestern to H. B. Rowe & Co., Inc., a closely held
corporation substantially owned by plaintiff and controlled
by him, for the sum of $700,000 cash. From the sale's
proceeds, defendant paid approximately $250,000 in taxes,
fees, and other expenses associated with the sale. She
immediately converted the net proceeds of approximately
$450,000 into bonds and securities. “This entire transaction
did not constitute the acquisition of an asset by the defendant;
rather, it amounted to the liquidation or conversion of an
asset.”


Defendant's present net worth is approximately $850,000.
The decrease in her net worth from December of 1976 is
substantially attributable to (1) the decline in the fair market
value of her Northwestern stock between December of 1976
and 1 September 1978, and (2) the tax consequences and other
expenses incidental to the sale of her Northwestern stock.
Aside from her alimony income from plaintiff, defendant's
present income is derived almost entirely from the bonds and
securities which she purchased with the liquidation proceeds
obtained from the aforesaid stock sale. Defendant's non-
alimony income in 1979 was approximately $54,000.


Plaintiff presently has a net worth in excess of $2 million.
In addition, his taxable income has increased since 1976,
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and for the calendar year ending 31 December 1979 was
approximately $160,000. While his monthly living expenses
have increased from $6,100 per month in December 1976 to
$8,100 at the present time, approximately $1,800 per month
of that increase is directly attributable to support of his new
wife and her adult children.


Defendant offered into evidence her affidavit of financial
standing in which she averred that her financial needs as of
10 April 1980 amounted to $2,720.59 per month which would
amount to $32,647.08 per year; that she had an income of
$7,000 per *182  month ($84,000 per year) including $2,500
per month ($30,000 per year) in alimony from plaintiff.


In her testimony at the hearing, defendant stated that without
any alimony being paid by plaintiff, her separate income is
“well over what I spend for living expenses”; that this was
not true on 6 December 1976; and that she had no appreciable
income prior to said date.


The trial court entered an order concluding that there had been
no change of circumstances sufficient to warrant modification
of the 6 December 1976 order. The court also concluded
that defendant was not entitled to attorney fees for defending
against plaintiff's motion in the cause. Both parties appealed.


In an opinion by Judge Edward B. Clark, with Judge Wells
concurring, the Court of Appeals held (1) that the 6 December
1976 order is modifiable, (2) that the determination by the
trial court that there was no change in circumstances is not
supported by the evidence, (3) that as a matter of law there
was a change of circumstances as envisioned by the statute,
and (4) that defendant is not entitled to recover attorney fees.


The Court of Appeals concluded that the trial court erred
in not making more specific findings of fact relative to
defendant's costs in maintaining her accustomed standard
of living; that such findings of fact would provide a
basis for determining in the future if there were a change
of circumstances after entry of a modified order should
defendant thereafter seek alimony on the grounds that
changed circumstances had again made her a dependent
spouse;  **844  and that these corrections can adequately be
made by the court without further hearing, since it appears
from the record that the uncontradicted evidence before the
trial court is sufficient to support modification of the order.
The Court of Appeals remanded the cause for findings and
entry of an order consistent with its opinion.


Judge Vaughn dissented. Defendant appealed as a matter of
right pursuant to G.S. 7A-30(2).


Attorneys and Law Firms


Smith, Moore, Smith, Schell & Hunter by Jack W. Floyd and
Jeri L. Whitfield, Greensboro, for plaintiff.


Tuggle, Duggins, Meschan, Thornton & Elrod, P. A. by David
F. Meschan, Greensboro, for defendant.


Opinion


*183  BRITT, Justice.


We agree in part, but disagree in part, with the decision of the
Court of Appeals. While we agree that a new hearing must
be conducted by the trial court, we hold that the scope of the
hearing must be extended beyond that ordered by the Court
of Appeals.


I.


The primary question presented in this appeal is whether the
consent order of 6 December 1976 is modifiable.


In Bunn v. Bunn, 262 N.C. 67, 136 S.E.2d 240 (1965), this
court, in an opinion by Justice (later Chief Justice) Sharp,
held that there are two types of consent judgments which
provide for payment of support to a dependent spouse. One is
simply a contract that is approved by the court. The payments
specified therein are not technically alimony. This type of
consent judgment is enforceable only as an ordinary contract
and the parties are not subject to the contempt power of the
court for its breach. Consent of both parties is required for
modification. Id.


In the second type of consent judgment, the court adopts the
agreement of the parties as its own and orders the supporting
spouse to pay the amounts specified as alimony. This second
type of order is enforceable by the court's contempt powers.
Id. Ordinarily it is also modifiable. Bunn, supra.


In the case at hand, were it not for the proviso in the 6
December 1976 consent order that G.S. 50-16.9 would not
apply, Bunn no doubt would control this case. Usually, public
policy would require that the consent order be modifiable in
spite of this proviso.
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Our legislature in 1967 codified the principles enunciated
in Bunn by enacting G.S. 50-16.9. This statute provides in
pertinent part:


(a) An order of a court of this
State for alimony or alimony pendente
lite, whether contested or entered by
consent, may be modified or vacated at
any time, upon motion in the cause and
a showing of changed circumstances
by either party or anyone interested ....


*184  By enacting this statute, the legislature has clearly
expressed that it is the public policy of this state that consent
orders to pay alimony are modifiable. In the usual case
a proviso in an order purporting to waive applicability of
G.S. 50-16.9 would be contrary to this policy and, therefore,
without force and effect.


Nevertheless, this court in Bunn and in White v. White, 296
N.C. 661, 252 S.E.2d 698 (1979) recognized an exception
to the rule just stated. We quote from the opinion by Justice
Exum in White:


Even though denominated as such,
periodic support payments to a
dependent spouse may not be alimony
within the meaning of the statute
and thus modifiable if they and
other provisions for a property
division between the parties constitute
reciprocal consideration for each
other. 296 N.C. at 666, 252 S.E.2d 698.


[1]  For purposes of determining whether a consent judgment
may be modified under the statute, there is a presumption that
the provisions for property division and support payments are
separable. Id. The burden of proof rests on the party opposing
modification to show that the provisions are not separable. Id.


**845  [2]  At the hearing before Judge McHugh, defendant
attempted on two occasions to introduce evidence of the
negotiations between the parties in an effort to show that
the consent order and property settlement were reciprocal
agreements. First, on cross-examination of plaintiff, and
referring to the proviso on non-modification, defendant's
attorney asked: “How do you recall that provision got into
that order in the negotiating process?” Plaintiff objected to the
question and his objection was sustained by the trial judge.


The Court of Appeals found no error in this ruling on the
ground that admitting evidence relating to the negotiations
would violate the parol evidence rule that any or all parts
of a transaction prior to or contemporaneous with a writing
intended to record them are superseded and made legally
ineffective by the writing. Tomlinson v. Brewer, 18 N.C.App.
696, 197 S.E.2d 901 (1973); 2 Stansbury's N.C. Evidence §
251 (Brandis Rev. 1973).


We disagree with the trial court and the Court of Appeals that
the testimony defendant sought to elicit on cross-examination
would violate the parol evidence rule.


*185  Generally, evidence of prior and contemporaneous
negotiations and agreements are not admissible to vary, add
to, or contradict a written instrument. Bailey v. Westmoreland,
251 N.C. 843, 112 S.E.2d 517 (1960); 2 Stansbury's § 251.
However, when the court finds a contract to be ambiguous,
evidence of prior negotiations is admissible to show the
intent of the parties. Root v. Ins. Co., 272 N.C. 580, 158
S.E.2d 829 (1968). Further, the rule is intended to apply only
to final, totally integrated writings; that is, those writings
relating to a transaction which are intended to supersede all
other agreements regarding that transaction. If the writing
supersedes only a part of the transaction, it is a partial
integration and other portions of the transaction may be
shown by parol evidence. 2 Stansbury's § 252.


Turning to the case at bar, we reiterate that ordinarily the
proviso in the 1976 consent order regarding non-modification
would be without force or effect. In accord with G.S. 50-16.9,
the consent order may be modified unless defendant can show
that it was an integral part of the property settlement.  White
v. White, supra. The intention of the parties regarding the
reciprocity of the agreements is not evident from a reading
of the consent order. Therefore, evidence of the negotiations
and contemporaneous property settlement agreements of the
parties are admissible to clarify the uncertainty created when
the non-modification provision of the order appears to be void
as a matter of law. We also note that defendant does not seek
to vary, add to or contradict the terms of the consent order.
Indeed, she is merely trying to enforce the entire agreement
as written.


Further, it is clear that the consent order represents only part
of the total settlement between the parties. As such, it is
only a partial integration of the total agreement and parol
evidence is admissible to show the balance of the transaction.
2 Stansbury's § 252.
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[3]  The second effort made by defendant to prove that the
consent order was an integral part of the property settlement
was an attempt to introduce a letter written 18 November


1976 1  by plaintiff's then attorney to defendant's then attorney
offering a settlement.


*186  The letter begins “I have talked with Henry Rowe
again in an effort to settle all matters existing between Henry
and Mary. At this time, by way of offer of compromise
and settlement on Henry's behalf, I wish to advise the
following ....” The letter lists eleven items including “3.
Henry will pay to Mary alimony at the rate of $2,500 per
month until her death or remarriage ....” Judge McHugh ruled
that the letter was inadmissible because it was an offer of
compromise or settlement. The Court of Appeals agreed with
Judge McHugh's ruling. We disagree.


North Carolina follows the rule that an offer of compromise,
as such, is never admissible as an admission of the party
making **846  it. See Mahaffey v. Sodero, 38 N.C.App. 349,
247 S.E.2d 772 (1978); 2 Stansbury's § 180.


The reason for the rule excluding offers of compromise as
evidence of liability is one of sound public policy encouraging
the settlement of disputes out of court. In addition, although a
consciousness of liability may be inferred from such an offer,
an offer of compromise is also consistent with the desire of
an offeror to buy his peace. 2 Stansbury's § 180. However,
the fact that evidence is incompetent for one purpose will not
affect its admissibility for other proper purposes. Relevant
evidence will be admitted if competent for any purpose. 1
Stansbury's § 79; McCormick on Evidence § 59 (2nd Ed.
1972).


The letter of 18 November 1976 is obviously inadmissible
as proof of plaintiff's liability to pay defendant alimony. The
issue of defendant's entitlement to alimony was determined
in the consent order and is res judicata. Further, defendant's
entitlement is not in dispute. The question at bar is the
modifiability of the consent order requiring plaintiff to pay
alimony. Modifiability of the consent order depends on
whether the order was an integral part of the entire property
settlement.


We hold that the letter of 18 November 1976 is admissible
as evidence of the reciprocity of the consent judgment
and property settlement, an issue separate and independent
from that of plaintiff's liability to pay alimony. We caution,


however, that the letter is not in itself proof of defendant's
contention. Defendant has the burden of showing by a
preponderance of the evidence that the provisions of the
consent order and property settlement were inseparable.
White v. White, supra.


*187  We hold that this case must be remanded for a hearing
on the issue of whether the provision for alimony was an
integral part of the parties' property settlement.


II.


We next address the question whether there has been a change
in circumstances sufficient to warrant modification of the
alimony decree. Addressing this question becomes necessary
in the event it is determined that the consent order was not an
integral part of the parties' property settlement. On this point
we agree with the Court of Appeals.


[4]  As a general rule, the changed circumstances necessary
for modification of an alimony order must relate to the
financial needs of the dependent spouse or the supporting
spouse's ability to pay. See Britt v. Britt, 49 N.C.App. 463,
271 S.E.2d 921 (1980); Stallings v. Stallings, 36 N.C.App.
643, 244 S.E.2d 494, cert. denied, 295 N.C. 648, 248 S.E.2d
249 (1978). Our primary concern on this appeal is the change
in financial needs of the defendant as a dependent spouse.


[5]  To determine whether a change of circumstances under
G.S. 50-16.9 has occurred, it is necessary to refer to the
circumstances or factors used in the original determination
of the amount of alimony awarded under G.S. 50-16.5. That
statute requires consideration of the estates, earnings, earning
capacity, condition, accustomed standard of living of the
parties and other facts of the particular case in setting the
amount of alimony.


Defendant argues that there is a distinction between G.S.
50-16.9 and G.S. 50-16.5 and that the above interpretation
allows the trial court to retry the issues tried at the original
hearing. This argument is not valid. The statutes codified as
G.S. 50-16.1 through G.S. 50-16.10 all deal with the same
subject matter, alimony, and are to be construed in pari
materia. Williams v. Williams, 299 N.C. 174, 261 S.E.2d
849 (1980). So construed, the change in circumstances in
G.S. 50-16.9 logically refers to those circumstances set forth
in G.S. 50-16.5. Plaintiff's status as the supporting spouse,
defendant's status as the dependent spouse and her entitlement
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to alimony were permanently adjudicated by the original
order.


[6]  *188  The uncontested facts in this case show that
when the consent order of 6 December 1976 was entered,
defendant's **847  expenses exceeded her income of less
than $9,000. Her net worth at that time was approximately
$1.1 million. After the sale of her Northwestern stock and
reinvestment of the proceeds, her non-alimony income in
1979 exceeded $54,000.00. Defendant's expenses that year
were $32,400.00 leaving her more than $21,000 in income
over expenses exclusive of any alimony. We agree with the
Court of Appeals that under these facts, there has been a
change of circumstances as a matter of law.


Defendant's change in her financial holdings from a
passive investment in Northwestern to investments actively
producing income was voluntary. When she did this,
defendant changed her need for maintenance and support.
Defendant is not depleting her estate to meet her living
expenses. Her income derives almost exclusively from
interest earned on her investments. Defendant herself
admitted that “my separate income is well over what I spend
for living expenses. No, that was not true on December 6,
1976.”


In Williams v. Williams, supra, we said:


Nothing in this decision is designed to
allow plaintiff to increase her wealth
at the expense of defendant. Under the
guidelines established, plaintiff would
be required to continue in expending
all of her annual income if she desires
to maintain her present standard of
living. Should the wife's capital assets
increase in value, through inflation,
prudent investment or otherwise, and
results in an increase in her income,
defendant would, of course, be entitled
to petition the court for modification of
the alimony order under G.S. 50-16.1


299 N.C. at 184, 261 S.E.2d 849. See also Sayland v. Sayland,
267 N.C. 378, 148 S.E.2d 218 (1966).


If it is determined that the consent order was not an integral
part of the property settlement, plaintiff is entitled to a
modification of the order requiring him to pay $2,500.00 per
month in alimony. We emphasize, however, that defendant


can rely on the original finding of entitlement in the consent
order.


*189  III.


[7]  Defendant lastly contends that she is entitled to attorney
fees incurred in resisting plaintiff's motion in the cause.
To be entitled to attorney fees it must be shown that they
were necessary to enable the dependent spouse, as litigant
on substantially even terms by making it possible for her to
employ counsel. Williams v. Williams, supra. The dependent
spouse must be unable to defray the necessary expenses of the
litigation. Hudson v. Hudson, 299 N.C. 465, 263 S.E.2d 719
(1980). Considering defendant's current financial status we
find her argument without merit. She is clearly able to defray
the expenses of the litigation. An award of attorney fees in
this case is not necessary to enable defendant as litigant to
meet plaintiff as litigant on substantially even terms.


IV.


This cause is remanded to the Court of Appeals. That court
will vacate the order appealed from and will remand the cause
to the trial court (1) for further hearing and determination of
the issue of whether the consent order was an integral part
of the parties' property settlement; (2) for specific findings
relative to defendant's costs in maintaining her accustomed
standard of living as ordered by the Court of Appeals; and (3)
for entry of a new order consistent with this opinion.


Affirmed in part; reversed in part and remanded.


COPELAND, Justice, concurring in part, dissenting in part.
I initially concur with the majority's conclusion that the
defendant-wife would not be entitled to attorney fees in this
action because of her ample individual financial resources.
As a subsidiary position only, I additionally agree that, at
the very least, the case must be remanded to the trial court
“for further hearing and determination of the issue of whether
the consent order was an integral part of the parties' **848
property settlement....” However, I must firmly dissent from
the majority's decision upon the more important threshold
issues presented in this appeal. In so doing, I join ranks with
Judge Vaughn, who dissented in this case at the Court of
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Appeals, for the same fundamental reasons he stated at 52
N.C.App. 646, 662, 280 S.E.2d 182, 191 (1981).


*190  I.


The majority holds that the alimony provisions of the consent
judgment in question are generally modifiable pursuant to
G.S. 50-16.9 despite the parties' express agreement therein
to the contrary. This holding is premised only upon a
notion of implied statutory public policy. To the contrary,
I am persuaded that the basic principles of common sense,
fundamental fairness and freedom of contract oppose the
result reached by the majority whereby this husband is given
an opportunity to benefit at the expense of his former wife's
detrimental reliance upon his original absolute promise to
pay the specified alimony irrespective of the future financial


circumstances of either party. 1  I vote to enforce the plain
unambiguous terms of the consent judgment as it stands and
would hold that the plaintiff-husband is thereby estopped
from seeking any reduction in the alimony obligation he
incurred just one day prior to his receipt of an uncontested
divorce from the defendant-wife.


As a general matter, I agree that where, as here, a consent
judgment is adopted by a court order, its alimony provisions
may be judicially modified upon a subsequent demonstrated
change in circumstances. G.S. 50-16.9; Holsomback v.
Holsomback, 273 N.C. 728, 161 S.E.2d 99 (1968); Bunn v.
Bunn, 262 N.C. 67, 136 S.E.2d 240 (1964). Even so, it must be
remembered that a consent judgment, regardless of its legal
setting, is still contractual in nature; consequently, its terms
should be interpreted according to: (1) the parties' expressed
intent in light of the surrounding circumstances existing at
the time of entry and (2) the obvious purposes intended to
be accomplished by its entry. Any consent judgment should
be construed as it is written, and our courts should refrain
from actions which effectively ignore or nullify the language
or *191  provisions included therein. See Spruill v. Nixon,
238 N.C. 523, 78 S.E.2d 323 (1953); Webster v. Webster, 213
N.C. 135, 195 S.E. 362 (1938); Jones v. Jones, 42 N.C.App.
467, 256 S.E.2d 474 (1979); Price v. Horn, 30 N.C.App.
10, 226 S.E.2d 165, petition for discretionary review denied,
290 N.C. 663, 228 S.E.2d 450 (1976); Martin v. Martin,
26 N.C.App. 506, 216 S.E.2d 456 (1975). See generally 8
Strong's North Carolina Index 3d, Judgments § 10, at 28; 47
Am.Jur.2d, Judgments §§ 1085, 1087 (1969). I simply fail to
understand why the judicial adoption of a consent judgment
entered in a marital dispute is such a unique event that it


automatically negates the contractual ability and manifested
mutual intent of the parties to forbid specifically any future
modification of their private alimony award.


Moreover, I can perceive no inherent statutory offense in
permitting marital parties to stipulate, if they so wish, that
the amount of designated alimony shall never be increased
or decreased (except in the case of death or remarriage). In
any situation, people enjoy the sense of inner security that
comes from knowing that something cannot be changed-that
no matter how the winds of future fortune blow, something
essentially relied upon will remain the same **849  and
can be counted upon. Why then should it be objectionable
for marital parties to ensure their financial status and to
settle everything between them once and for all by joining
in a consensual provision against modification of the agreed
amount of alimony? After all, the parties themselves are best
qualified to deal with a division of their marital property
and a settlement of their marital rights in the first instance.
When the parties are willing and able to negotiate about these
matters on a comprehensive level, our courts should, so far
as it is practicable and reasonable, encourage them to do so
on their own without impeding their progress with artificial
and unnecessary legal hindrances. Indeed, an implicit and
absolute statutory prohibition, like the one read into G.S.
50-16.9 by the majority, against the final settlement of an
alimony issue by the parties primarily concerned, would
almost seem tantamount to an invasion of marital privacy
without sufficient rhyme or reason.


I believe that the parties to the marriage should, as ordinary
bargaining agents, be able to reach a complete agreement
about their affairs, satisfactory to themselves, which includes
a safeguard provision against future alimony modification.
Whether *192  or not that agreement is incorporated into a
judicially-adopted consent judgment is, to me, irrelevant. Our
courts should have the power to declare a consensual anti-
modification provision null and void on a case-by-case basis
only, i.e., when it is affirmatively proven by the movant that
the provision is unconscionable because it was not supported
by adequate consideration or it was not freely, voluntarily
or intelligently assented to due to duress, overbearing, fraud,
or lack of legal representation. Such is clearly not the case
here. These wealthy parties were individually represented
by two reputable law firms. As an intricate and inextricable
part of the underlying bargaining process concerning their
impending divorce, the parties mutually consented to an
explicit, plainly worded contractual limitation of a legal
remedy, that of future judicial modification of the alimony
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award, which was duly supported by reciprocal consideration.
The record refutes the plaintiff-husband's contention that
alimony modification was necessary because he no longer


had the actual financial ability to pay the specified sum. 2


Despite his prior agreement, he really sought a reduction of
his former wife's alimony upon the mere ground that, due
to a stock transaction between them, she had an increased


cash income. 3  Under these circumstances, enforcement of
the anti-modification provision in the consent judgment could
not possibly cause insult or injury to the letter and spirit of the
legislative directive in G.S. 50-16.9.


II.


My second bone of contention with the majority opinion is its
further holding that the facts of this case disclose a change in
circumstances sufficient to warrant a major modification (a
complete reduction) of the alimony provided in the consent
order as a matter *193  of law. In dissenting upon this point,
I am guided by three basic legal principles: (1) the party
seeking modification of an order of support has the burden of
proving, by a preponderance of the evidence, the occurrence
of the requisite change in circumstances; (2) the legal standard
of changed circumstances only encompasses material or
substantial factual differences **850  which presently make
it unduly burdensome for the movant to comply with the
original order; and (3) the trial court's initial determinations
in these kinds of matters, if supported by competent evidence
in the record, should be accorded great weight on appeal
and not disturbed absent a clear abuse of discretion. See
Clark v. Clark, 301 N.C. 123, 128-29, 271 S.E.2d 58, 63
(1980); Sayland v. Sayland, 267 N.C. 378, 382-83, 148 S.E.2d
218, 221-22 (1966); Britt v. Britt, 49 N.C.App. 463, 470,
271 S.E.2d 921, 926 (1980); 2 Lee, North Carolina Family
Law § 152, at 237 (4th ed. 1980). On this record, I find
that plaintiff did not fulfill his burden of demonstrating a
substantial change in circumstances, and therefore I would
vote to affirm Judge McHugh's order of 29 April 1980 in
which he concluded that there had not been “a change in the
circumstances of the parties which would warrant or justify
modification in the plaintiff's favor of the December 6, 1976
Consent Order.”


Judge McHugh's legal conclusion, supra, was based upon
the following pertinent findings of fact, which were amply
supported by the evidence: (1) that defendant's reasonable
living expenses had increased since the original order; (2)
that her net worth during the period had decreased due


to the decline in value of her Northwestern stock; (3)
that her conversion of the net proceeds from the sale of
her Northwestern stock into income-yielding bonds and
securities was merely the liquidation of an asset, not the
acquisition of an asset; and (4) that apart from her alimony
income, her present income was derived solely from the
foregoing bonds and securities. On the other hand, Judge
McHugh found that plaintiff's net worth had increased by
approximately one million dollars, his taxable income had
increased, and his reasonable living expenses had increased
only due to the support of a new wife and her adult
children. Balancing all of these circumstances together, I
am not persuaded, as the majority apparently is, that Judge
McHugh abused his discretion as a matter of law by failing
to single out the stock transfer between the parties, *194
and defendant's subsequent income from investment of the
proceeds therefrom, as a sufficient change in circumstances
for modification of the alimony award in the consent order.


At most, the stock transaction between these parties, which
involved a company then jointly owned by them, was an
exchange of circumstances, not a change in circumstances.
In fact, it was not an unanticipated exchange-this precise
stock transfer was originally contemplated by both parties
before the consent judgment was entered. Record at 35-36,
53. More importantly, it was an exchange which was financed
in large part by the very asset the defendant-wife transferred
to her former husband. After the 1976 divorce, defendant
did not receive any dividends whatsoever from Northwestern
although such cash was certainly available to her as a
substantial stockholder for a reasonable return upon her
investment. Record at 54-56. Nevertheless, the plaintiff later
withdrew $300,000 in cash from the company itself to enable
him to buy out defendant for the total price of $700,000.
Record at 36. Ironically then, and I believe unfairly so,
defendant was essentially paid in part for her stock with her
own money. As if this were not enough, the majority finds
that, as a result of the stock transaction, the defendant is no
longer entitled to receive any alimony from the plaintiff.


In addition, I am not convinced, as apparently the majority
is, that defendant's decision to convert her asset into an
income-producing form was entirely voluntary. Consider her
following testimony:


As to why I sold my stock in
Northwestern, well, I had-had not-had
refused a previous offer because I felt
like that was, really, my only ace in
the hole was the equipment company
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if I ever needed money or cash or
anything like that. So I wanted to keep
my stock. But then I realized that it
was not being-no new equipment was
being purchased for them. I had no
way of knowing when it was being
used, how it was being used, what
hours it was being used, if it was being
repaired or-I had no **851  rental
contracts; I had one customer. And I
felt like that since that customer was
somewhat angry and upset with me,
that it possibly was not being run as
it should have been run, and that-it's
net income dropped drastically. And
so I felt like that the time had *195
come when I'd better get out, because
depreciation and disuse, and I had no
use for a pile of scrap iron. Record at
53-54.


The true nature of the situation was that plaintiff continued to
manage Northwestern after the divorce, and Northwestern's
only “customer” was another company wholly owned and
operated by the plaintiff. Surely, it is understandable that,
after the divorce, plaintiff and defendant were unwilling
partners, and effective business communication between
them was difficult. Can it then be doubted that defendant


acted prudently, and not necessarily voluntarily, in eventually
selling out to her former husband when she began to note a


dramatic decrease in the company's net income? 4


For the foregoing reasons, I strongly disagree that this record
demonstrates a bona fide change in circumstances which
justifies plaintiff's entitlement to modification as a matter
of law. Under these facts, the majority effectively penalizes
the defendant for investing wisely the cash proceeds of a
sale which she was practically forced to make to her former
husband in the exercise of sound business judgment. I assume
that, under the majority opinion, the plaintiff would have
had no basis for modification of alimony if defendant had
simple-mindedly and wastefully stuffed her mattress with
the cash proceeds of the sale and as a result produced no
additional income thereby. Compare with the biblical parable
of the talents, Matthew 25:14-30. In sum, I would not rob
defendant of the fruits of her exchange and unjustly give them
to plaintiff by nullifying his obligation to pay $30,000 a year


in alimony. 5


CARLTON and MEYER, JJ., join in this dissenting opinion.


All Citations


305 N.C. 177, 287 S.E.2d 840


Footnotes
1 It will be noted that the consent order was entered on 6 December 1976.


1 It is to be noted that the combined holdings of the majority opinion completely remove the burden of proof from the
plaintiff-husband and place the onerous duty of justifying her entitlement to future alimony upon the defendant-wife. The
husband is permitted to seek modification, and he is simultaneously relieved, as a matter of law, from the further obligation
of showing, as the movant in the cause, the existence of a bona fide change in circumstances requiring a reduction in
alimony. The only option graciously left to the former wife, who could not have possibly anticipated that an essential part
of the marital agreement was void (the antimodification provision), is for her to shoulder the burden of presently proving
that the fixed alimony award was an integral part of the overall settlement of the marital property.


2 Obviously, the court's contempt powers could not be used to enforce an absolute alimony obligation in an adopted consent
judgment when it appears that the party to be charged actually lacks the financial ability to pay the agreed sum. Inability
to pay would perforce negate the existence of a willful or intentional refusal to obey a court order.


3 In the improperly excluded evidence regarding the parties' negotiations, see Part I of the majority opinion, it appears
that Mr. Rowe knew what the consent order said when he signed it and consequently did not intend at that time ever
to seek a modification of its provisions. In fact, Mr. Rowe stated that “[i]t first occurred to [him] to seek a modification
of this Order after H.B. Rowe & Co. bought Mrs. Rowe's stock in Northwestern Equipment Company in September of
1978.” Record at 47.


4 Certainly, the evidence suggests that the defendant was the victim of a classic corporate “squeeze play.”


5 It is a minor consolation indeed that defendant may avoid alimony modification at the rehearing if she can prove that the
specified amount was an integral part of the overall marital settlement. Under the facts of this case, she clearly should
not have to bear that burden. See note 1, supra.
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