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INTRODUCTION 

 Defendant Mark Boyer sexually abused a neighbor girl, V.M., for 

several years and was charged with various sex crimes. He hired Edward 

Brass and Kim Cordova to represent him. Despite their vigorous 

representation, a jury convicted him. Boyer filed a new trial motion, arguing 

that his counsel were ineffective for more than a dozen reasons, that the trial 

court erred on several rulings, and that the cumulative prejudice from all 

these alleged errors denied him a fair trial. The trial court rejected these 

claims. He raises them again on appeal, but he has shown neither error nor 

prejudice.  
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 Boyer next argues that the trial court (Judge Kouris) was biased against 

him. At sentencing, Judge Kouris praised and encouraged the victim, saying 

that he believed her testimony. He also chided Boyer for not taking 

responsibility for his crimes. After sentencing, Boyer hired his present 

counsel, who moved (1) for a new trial and (2) to recuse Judge Kouris. 

Counsel argued that Judge Kouris’ sentencing remarks showed that he could 

not fairly decide the new trial motion. Then-Presiding Judge Harris denied 

the recusal motion. That decision was correct. Judge Kouris’s remarks show 

neither actual nor apparent bias, and he repeatedly demonstrated his fairness 

toward the defense, notwithstanding his personal thoughts about the 

evidence—indeed, he had previously granted the defense a new trial.  

 Boyer finally argues that the trial court erred by not re-subpoenaing 

victim records. The parties stipulated before trial that the court could receive 

and review V.M.’s mental health records in camera for any relevant evidence. 

After that review, the court ruled that the records had nothing exculpatory in 

them and then shredded them. Defense counsel did not object to the 

shredding. The trial court later denied present defense counsel’s motion to 

re-subpoena those records. Because trial counsel did not object to destroying 

the records, Boyer can get relief only if he proves ineffective assistance. He 
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cannot, because there is no prejudice—the record shows that any evidence in 

the records would be cumulative or of marginal impeachment value.  

STATEMENT OF THE ISSUES 

 1. Did the trial court abuse its discretion when it rejected Boyer’s new 

trial motion alleging cumulative prejudice? 

 Standard of Review. This Court reviews the denial of a new trial motion 

for abuse of discretion. State v. Pinder, 2005 UT 15, ¶67, 114 P.3d 551. 

Ineffective assistance claims raised in the trial court are reviewed for legal 

correctness, with any fact findings reviewed for clear error. State v. Griffin, 

2016 UT 33, ¶16, 384 P.3d 186.  

 2. Did Judge Harris abuse his discretion by ruling that Judge Kouris 

was capable of fairly deciding the defense’s new trial motion? In particular, 

did Boyer prove that a judge who had already granted him one new trial was 

too biased against him to fairly decide whether to grant him another? 

 Standard of Review. A defendant claiming error from a failed recusal 

motion must show either abuse of discretion or actual bias. State v. Alonzo, 

973 P.2d 975, 979 (Utah 1998).  

 3. Was counsel ineffective for not objecting when the trial court said 

that it would destroy the victim’s mental health records following an in 
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camera review where the trial court found that the destroyed records 

contained no exculpatory evidence?  

 Standard of Review. This is a question of law considered for the first time 

on appeal. State v. Griffin, 2016 UT 33, ¶16, 384 P.3d 186.  

STATEMENT OF THE CASE 

A. Summary of relevant facts. 

 V.M. had a secret that she wanted to tell Jann—her best friend’s 

mother, and a sort of surrogate mother to her—but something held her back. 

R2493-94. V.M. would say that “she had something she wanted to tell” Jann, 

and Jann would answer, “Well, tell me,” but V.M. “wouldn’t say anything.” 

Id. This pattern “was becoming very irritating” to Jann until she figured out 

that V.M. likely wasn’t talking because Jann’s other children were around. 

R2494. After Jann sent them to a neighbor’s house and got V.M. alone, V.M. 

told her that Defendant Mark Boyer—Jann’s ex-husband—had repeatedly 

abused her years before. R2327; 2495-96.  

*** 

 V.M. lived next door to Jann and Boyer. V.M. had a rough childhood: 

her mother was put into a care center when V.M. was two; she had never 

known her father; and she was raised largely by her grandparents. R2336-37. 

When V.M. was five or six, she became best friends with M., Jann and  Boyer’s 
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son. R2296-98. V.M. and M. became inseparable to the point that V.M. would 

spend nights, weekends, holidays, and even vacations with the Boyers. 

R2298, 2479-81. Jann would buy her clothes and include her in family photos. 

R2480. Eventually, V.M. felt so welcome and so much “[l]ike family” that she 

began to call Jann “mom.” R2303.  

 But the situation was not all idyllic. One night during a sleepover when 

V.M. was six, Boyer came into M.’s room where V.M. was sleeping on a bunk 

bed. R2306. He lay next to her and started to tickle her back and suck on her 

ear. R2306-07. He then put his hands down her pants and his fingers in her 

vagina. R2307. After taking off her pants, he put his mouth on her vagina and 

“[s]tarted to hump” her. R2307-08.   

 This was only the beginning. Another time, V.M. fell asleep on the 

couch after watching movies. R2310. Again, Boyer came in and lay by her, 

tickled her back, sucked her ear, put his fingers in her vagina, his mouth on 

her vagina, and “humped” her. R2310-11.   

 A third time, in addition to the tickling, sucking, fingering, and 

mouthing, Boyer had sex with her. R2313-14. This time Boyer got “more 

rough” and caused her vagina to bleed. R2320-21. Afterwards, V.M. went to 

the bathroom, “sat on the floor and just cried.” R2320-21. When Jann found 

her and saw blood, V.M. lied and said she had a nose bleed. R2321. She didn’t 
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tell the truth because she “didn’t think that anyone would believe her.” 

R2325.  

 The fourth time, Boyer found V.M. showering and got in with her, put 

her hand on his penis and forced her to masturbate him. R2314-15. He told 

her not to say “anything to [Jann]” or he would “do it to [V.M.] more.” R2315-

16. 

The fifth time, Boyer found her showering again and “started to wash 

[her] back and stuff” before digitally penetrating her and trying to force his 

penis inside her while standing up. R2316-17. When that didn’t work, he “put 

[V.M.] on the shower floor” and raped her. R2317-18. The last time happened 

when V.M. was sleeping in Jann’s bed—Boyer came in, lay beside her, tickled 

her back and sucked on her ear, raped her, and put his penis in her mouth. 

R2318-19.  

 After V.M. disclosed, Jann had her write down what happened. See 

SE12; see also R2501-02, 3525-29. V.M. would have to recount the abuse many 

times—in addition to Jann, she told mental health providers, doctors, nurses, 

police officers, workers at the Division of Child and Family Services (DCFS), 

a magistrate at preliminary hearing, and two different juries. See generally 

R2515, 2255 (defense counsel discussing V.M.’s prior statements).    



-7- 

B. Summary of proceedings and disposition of the court. 

 The State charged Boyer with four counts of aggravated child sex 

abuse, four counts of child rape, and three counts of child sodomy. R1-9.  

Boyer hired Edward Brass and Kim Cordova to represent him. R63-64.    

 The parties raised several evidentiary issues below relevant to appeal. 

 Mental health records stipulation. After disclosing the abuse, V.M. began 

to self-harm and even attempted suicide. R2015, 2330. She received mental 

health treatment at  

 R278-84; R2330. The parties stipulated (1) that these 

mental health providers would send the trial court any records they had of 

V.M.’s statements about Boyer’s abuse and any diagnoses she had; and (2) 

that the trial court would review the records in camera and disclose to both 

parties any exculpatory information. R278-84. After reviewing the records, 

the trial court ruled that they contained nothing relevantly inculpatory or 

exculpatory, and ordered them destroyed. R303. Defense counsel did not 

object to the destruction.      

                                              
 The original information included an additional count, but that was 

dismissed after preliminary hearing. R1926-27, 2055-56.  
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“free to argue that there’s only one reason, and that’s that [the allegation] was 

false.” R2085-86. .    

 Dr. Corwin’s expert testimony. Before trial, the State filed an expert 

testimony notice for Dr. David Corwin, a pediatric psychiatrist and 

University of Utah professor. R312. The State proffered that he would testify 

about the impact of sexual abuse on victims and explain why they might 

delay disclosure. R353. Defense counsel asked for a continuance to consider 

filing a motion for a reliability hearing and to “conduct further investigation 

into these subjects and consult with an expert.” R353-54. Defense counsel 

ultimately did not ask for a hearing before trial or hire their own expert, but 

instead, detailed below, sought to prevent or limit Dr. Corwin’s testimony at 

trial, and elicited several concessions from Dr. Corwin on cross-examination 

that they later used to argue for acquittal.     

 Mole evidence and genital pictures. Shortly before the preliminary 

hearing, V.M. told a victim advocate from the prosecutor’s office that Boyer 

had a “mark” near his genitals. R55. She later told an investigator that he had 

two brown circular moles in his genital area. R3689-92.  
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 The court granted the prosecutor’s motion—over defense objection—

for pictures of Boyer’s genital area, “[g]iven that there are issues of 

credibility” for the jury to consider. R1943-44, 1947. Those photos were 

introduced at trial. SE14-17. The pictures show a prominent birthmark on 

Boyer’s left leg, and various smaller marks and moles on his legs and torso. 

Id.  

 Herpes assertion. Boyer has genital herpes. R3610. After V.M. disclosed 

to Jann, Jann told her about Boyer’s diagnosis and asked V.M. if she had any 

symptoms like that; V.M. said yes, and Jann said that V.M. must have herpes. 

R2162; R2343-47; R2503-04, 2514; R3610. It turned out that V.M. did not have 

herpes, but merely ingrown hairs, and the State stipulated that V.M. never 

had herpes. R2163; R2343-47. 

 First trial. Boyer’s first trial ended in a mistrial. While V.M. was 

discussing what made her feel comfortable opening up about Boyer’s abuse, 

she said that it stemmed from a conversation she heard between Jann and 

Jann’s grandmother while the three of them were at a restaurant. R2160-61. 

They were talking about a “lady” and Boyer, which made V.M. feel like she 

“wasn’t the only one.” R2161. Defense counsel moved for a mistrial, and the 

trial court granted it, explaining that “the only inference I think a person 

could make” from the victim’s statement would be that someone else “had 
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gone through what she went through at his hands or that she claims to.” 

R2265. The trial court apologized to counsel and the victim, acknowledging 

that “there’s nothing about this that’s fun or even pleasant, quite frankly,” 

but did not “see how we could possibly move forward at this point.” R2266. 

 Second trial. A few weeks later, V.M. testified at the second trial. She 

detailed Boyer’s abuse, explained why she had taken so long to disclose it, 

and talked about some of its psychological effects on her. R2306-31. The most 

serious of those effects—self-harm and suicide attempts—did not manifest 

until years after the abuse. R2330, 2339-40. To explain the delayed reporting 

and delayed effects, the prosecution called Dr. Corwin, who explained that 

delayed disclosure was common for sexual abuse due to various factors, such 

as fear and confusion. R2576-78. He also explained that the psychological 

damage often begins to manifest at the time of disclosure. R2585.  

 Despite at least one injury from Boyer’s abuse, V.M. had no apparent 

physical damage or scarring. To explain this, the prosecution called nurse 

Linda Lewis, who explained that it was not unusual for a child’s genital tissue 

to heal completely, even if there is penetration. R2616-18, 2646.  

 The prosecution also called Jann (to give background and corroborate 

V.M.’s testimony) and Detective Brian Holdaway (to lay foundation for 

pictures). R2478-2515, 2517-21.  
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 Defense case. The defense theory was that Jann had fabricated the abuse 

and manipulated V.M. to try to influence custody proceedings involving their 

sons, and that V.M.’s inconsistencies showed that she had been manipulated. 

R2771-2803 (defense closing).  To support this defense, they thoroughly 

cross-examined the prosecution witnesses. With V.M., they questioned the 

timing of her symptoms, inconsistencies in her accounts, the false herpes 

assertion, the mole accounts as compared to the pictures, and her and Jann’s 

close relationship. R2340-77. With Jann, they showed her closeness to V.M., 

that she had taken V.M. around for all her interviews about the abuse, had 

encouraged V.M. to write down an account of the abuse, had asked Detective 

Holdaway if she could “prevent [her] boys from seeing” Boyer, and had told 

V.M. that she had herpes. R2510-16. They got Dr. Corwin to concede that 

adults can coach children—even unintentionally—to give false accounts of 

sexual abuse; that the presence or absence of any given psychological 

symptom (such as depression, anxiety and post-traumatic stress disorder) 

does not prove that the symptom stems from abuse; that it is important to 

consider the totality of circumstances in a given victim’s life when linking 

those symptoms to abuse; and that he was not given any information about 

                                              
 Jann denied coaching V.M. and plotting against Boyer. R2713-14.  
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the specifics of V.M.’s case. R2581-86. Finally, the defense elicited from Nurse 

Lewis that the victim had not mentioned during her examination that Boyer 

had forced her to give him oral sex; that V.M. had repeated Jann’s herpes 

assertion; that V.M.’s examination was normal, with no signs of injury; and 

that injury is more likely to occur in prepubescent children because the 

genital tissue is less flexible than in teens and adult women. R2625-41; R2649-

52. 

 After the State had rested, the defense called the State’s case officer, 

Detective Holdaway, to explain that interviewing a child requires special 

techniques to avoid inappropriate influence. They would later use this 

testimony to argue that Jann did not use the right techniques and thereby 

improperly influenced V.M. 

 Boyer also testified and denied abusing V.M., claiming that Jann made 

everything up to try to influence custody proceedings after their sons had 

found her passed out from drinking. R2684-99; DEC.  But Boyer admitted 

that the divorce was stipulated and that visitation went smoothly before 

V.M.’s allegations came to light. R2697-98, 2702. Indeed, the only discussion 

in the record of a proposed change to visitation was that after Boyer’s abuse 

                                              
 Jann explained in rebuttal that she had taken a sleeping pill that night. 

R2710-11. 
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came to light, Jann asked a police officer if she could change visitation. R2513-

14; R3610. V.M.’s allegations came out at least one year—perhaps longer—

after the divorce was final. See R2490, R2697, R2492, R2688.  

 Conviction and sentencing. The jury convicted Boyer as charged. R534-

44. The trial court imposed prison terms as follows: (1) five terms of fifteen 

years to life; (2) four terms of ten years to life; and (3) two years of five years 

to life. The court ordered two of the fifteen-to-life counts to run consecutively, 

and the rest to run concurrently. R654-55.  

 During sentencing, the trial court asked Boyer if he persisted in his 

claim that Jann had fabricated the abuse; Boyer said that he did. R2864. The 

trial court said that it believed “every word” that V.M. said, “as did the jury.” 

R2865. The trial court then addressed V.M., calling her a “hero” for being 

willing to testify about “intimate details” in front of strangers and under 

cross-examination from “maybe one of the best defense lawyers in the state.” 

Id. The court then encouraged V.M. to get on with her life secure in the 

knowledge that she would not have to worry about Boyer getting out of 

prison. R2866-67. The court also chided Boyer for lacking the “character or 

the guts” to admit the abuse. R2867.       

 New trial and recusal motions. After sentencing, Boyer retained his 

current counsel, R669, who filed a voluminous new trial motion raising a host 
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of ineffective-assistance claims. See R3416-3864. New counsel also sought to 

recuse the trial court (Judge Kouris) based on his statements at sentencing, 

which she argued showed he could not impartially decide the new trial 

motion. R767-70; R3331-42.  

 In compliance with the governing rule, Judge Kouris sent the recusal 

motion to Judge Harris, the then-presiding judge. He denied the motion, 

ruling that Boyer had “not persuaded” him that Judge Kouris’s sentencing 

statements reflected “the sort of ‘deep-seated favoritism or antagonism’ 

against” Boyer “that would make fair judgment on a new trial motion 

impossible.” R769-74. Judge Kouris then denied the new trial motion, ruling 

that counsel had performed effectively. R1789-93. Boyer timely appealed to 

the Utah Supreme Court, which transferred the case to this Court. R1850-51, 

1856-59.    

SUMMARY OF ARGUMENT 

 I. Cumulative prejudice. Boyer claims cumulative prejudice from 

nearly two dozen alleged errors below. Most of the alleged errors are 

presented as ineffective assistance of counsel claims; the remainder allege 

trial court error. But for each claim, he has shown either no error or no 

prejudice. There is thus no prejudice to accumulate. 
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 II. Trial court disqualification. Boyer argues that Judge Kouris’s 

sentencing statements showed that Judge Kouris was both actually and 

apparently prejudiced against him. The record refutes this claim, particularly 

given that the trial court had previously granted a defense request for a new 

trial.  

 III. Replacing victim mental health records. Boyer finally argues that 

the trial court erred by shredding and refusing to replace V.M.’s mental 

health records. Because he did not object to this procedure below, he can get 

relief on this claim only by showing that his counsel were ineffective. He 

cannot do so, because he cannot prove prejudice.  

 

 

 And it would 

not have strengthened Jann’s alleged motive to manipulate V.M. 

ARGUMENT 

I. 

Boyer cannot prove cumulative prejudice from his 
myriad alleged errors because he has proved neither 
error nor prejudice on any of the underlying claims. 

 Boyer devotes the bulk of his brief to arguing cumulative prejudice 

from eight types of alleged errors, each with multiple sub-errors. Aplt.Br. 11-



-17- 

62. To get reversal for cumulative prejudice, he must prove (1) error; (2) that 

“standing alone, has a conceivable potential for harm”; and (3) that the 

“cumulative effect of all the potentially harmful errors undermines” the 

court’s “confidence in the outcome.” State v. Martinez-Castellanos, 2018 UT 46, 

¶42, __ P.3d __. Boyer cannot show cumulative prejudice because there is no 

prejudice to accumulate—the alleged errors were either not errors or not 

prejudicial. 

A. Counsel could reasonably decide not to call experts on child 
interviewing techniques and victim behavior; doing so would 
have either conflicted with the defense strategy or produced 
cumulative evidence.    

 Boyer first argues that his counsel were ineffective for not investigating 

and calling two expert witnesses: (1) a child interview expert; and (2) a 

medical expert. Aplt.Br. 12-17. To prove ineffective assistance, Boyer must 

show both deficient performance and prejudice. Strickland v. Washington, 466 

U.S. 668 (1984). If he fails to prove either element, his claim fails. Id. at 687, 

697.  

For the deficient performance element, Strickland’s guiding principle is 

reasonableness. Id. at 687 (“[T]he proper standard for attorney performance 

is that of reasonably effective assistance.”); see also id. at 688-89; Premo v. 

Moore, 562 U.S. 115, 126 (2011) (similar). So long as counsel acts reasonably, 
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the defendant has received the sort of assistance that the Sixth Amendment 

guarantees.  

 Mere reasonableness gives counsel a “wide range” to operate in. State 

v. Taylor, 947 P.2d 681, 685 (Utah 1997). The range is wide because “[e]ven the 

best criminal defense attorneys would not” necessarily “defend a particular 

client in the same way,” meaning that there are “countless ways to provide 

effective assistance in any given case.” Strickland, 466 U.S. at 689. In addition, 

reviewing courts are to “eliminate the distorting effects of hindsight” and 

“evaluate the conduct from counsel’s perspective at the time.” Id. The point 

of the Strickland analysis is to ensure a fair trial, not to “grade counsel’s 

performance,” Strickland, 466 U.S. at 687, 697, or to weigh the relative merits 

of alternative strategies, State v. Lucero, 2014 UT 15, ¶¶41-43, 328 P.3d 841, 

abrogated on other grounds by State v. Thornton, 2017 UT 9, ¶¶54-55, 391 P.3d 

1016.  

Reviewing courts must indulge the “strong presumption that counsel’s 

conduct falls within the wide range of reasonable professional assistance.”  

Strickland, 466 U.S. at 689. This deference also recognizes that, “[u]nlike a later 

reviewing court, the attorney observed the relevant proceedings, knew of 

materials outside the record, and interacted with the client, with opposing 

counsel, and with the judge.” Harrington v. Richter, 562 U.S. 86, 105 (2011). 
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In addition, courts must consider the alleged errors in light of counsel’s 

overall performance—“whether, in light of all the circumstances, the identified 

acts or omissions were outside the wide range of professionally competent 

assistance.” Strickland, 466 U.S. at 690 (emphasis added).  It is “difficult” to 

prove ineffectiveness “when counsel’s overall performance indicates active and 

capable advocacy.” Richter, 562 U.S. at 111 (emphasis added); see also 

Kimmelman v. Morrison, 477 U.S. 365, 386 (1986) (holding that it “will generally 

be appropriate for a reviewing court to assess counsel’s overall performance 

throughout the case in order” to decide deficient performance element, and 

chiding the lower courts for “inadvisabl[y]” failing to do so) (emphasis 

added). 

In short, a defendant cannot prove deficient performance unless he 

proves that “no competent attorney” would have proceeded as his counsel 

did. Moore, 562 U.S. at 124. 

  On the prejudice element, Boyer must show “a reasonable probability 

that, but for counsel’s unprofessional errors, the result of the proceeding 

would have been different.” Strickland, 466 U.S. at 694.  

 Proving both deficient performance and prejudice requires actual 

proof—neither can be “a speculative matter but must be a demonstrable 

reality.” State v. Munguia, 2011 UT 5, ¶30, 253 P.3d 1082 (cleaned up). “It 
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should go without saying that the absence of evidence cannot overcome the 

strong presumption that counsel” rendered “reasonable professional 

assistance.” Burt v. Titlow, 571 U.S. 12, 23 (2013) (cleaned up). Thus, any 

record gaps are construed in favor of finding both that counsel performed 

adequately and that the defendant suffered no prejudice. State v. Litherland, 

2000 UT 76, ¶17, 12 P.3d 92; see also Codianna v. Morris, 660 P.2d 1101, 1113 

(Utah 1983).     

 In his new trial motion, Boyer argued that his counsel were ineffective 

for not calling (1) a child interview expert to show that Holdaway’s interview 

of V.M. at the Children’s Justice Center (CJC) departed from best practices in 

several respects; and (2) a medical expert to counter Dr. Corwin’s and a 

nurse’s testimonies. R3441-47. The trial court rejected these claims, ruling that 

counsel reasonably presented an indoctrination theory through the witnesses 

at trial, that an additional expert was not required, and that had counsel 

sought to attack parts of the CJC interview, “they would risk exposing the 

jury to the interview and having VM recount the facts again in the recording, 

when she was younger and more sympathetic.” R1789-90. It also ruled that 

Boyer had not proven prejudice. R1790-91.  

 Boyer re-asserts these ineffectiveness claims on appeal. 
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1.  Calling a different child interview expert would have 
given the State notice of—and may have undermined—
defense tactics.  

 Boyer argues that his counsel performed deficiently for not calling a 

child interview expert—former police officer Donald Bell—who would have 

allegedly said that Holdaway “substantially deviated” from established 

interview protocols during the first CJC interview. Aplt.Br. 13-14; R3534-41 

(Bell report); R3544-86 (interview transcript); R3728 (reference to hard copy 

of interview video, available in file).   

 Boyer essentially argues that counsel should have called a different 

expert in pursuit of a different strategy. Perhaps a different attorney could 

have reasonably decided to go that route. But the reasonableness of 

alternatives is not the question—it is whether what counsel actually did was 

reasonable. Lucero, 2014 UT 15, ¶¶41-43. 

                                              
 Boyer briefly asserts that his attorneys “forfeited [his] rights to 

confrontation and defense” and that he was constructively denied counsel. 
Aplt.Br. 12 & n.2, 13 & n.5, 18, 34, 58-59. These claims are inadequately 
briefed, consisting of mere assertion and bare citation without any reasoned 
support or analysis. See Utah R. App. P. 24(a)(8) (requiring appellants to 
“explain, with reasoned analysis supported by citations to legal authority and 
the record,” why a particular claim should prevail); see, e.g. State v. Jaeger, 1999 
UT 1, ¶31, 973 P.2d 404 (holding that adequate briefing “requires not just bald 
citation to authority but development of that authority and reasoned 
analysis”). Because these claims are inadequately briefed, the State does not 
address them further.   
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It was. Again, the defense theory was that Jann had manipulated V.M. 

into falsely accusing Boyer. Counsel focused their efforts on eliciting evidence 

to support that theory. Jann admitted that she had V.M. write down the 

allegations and that because she did not believe V.M. at first, Jann pressed 

her pretty hard, trying “to catch her in lies” and “find a reason” to disbelieve 

her. R2495-96; R2501-02. Instead of going directly to police after this, Jann had 

V.M. talk to Jann’s mother and a school counselor. R2497-99. Only then did 

Jann take V.M. to the CJC for a police interview. R2500.  

 Detective Holdaway interviewed V.M. at the CJC. R2667. He briefly 

testified for the State to lay foundation for the pictures of Boyer’s genitals. 

R2517-19. The defense later called him to discuss proper interview protocols 

in cases with child victims, such as the proper setting and question forms. 

R2659-72. Counsel used this testimony in closing argument to show that Jann 

lacked this training, did not follow those protocols, and thereby manipulated 

V.M. R2787-90. 

 By calling one of the State’s own witnesses to testify about proper 

interview techniques, the defense was able to present expert testimony 

without giving the State advanced notice and an opportunity call another 

expert.  See Utah Code Ann. § 77-17-13(1)(a) (requiring reasonably practicable 

notice of expert testimony, no less than 30 days before trial). In fact, a 
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competent attorney could reason that the State would not want to be seen 

challenging its own witness, so it was more likely that the defense expert 

evidence would go unchallenged. Relying on an expert who works for the 

opposing side and is not paid by the defense shows that he is not just a hired 

gun. Calling a State’s witnesses also saves time and money. Richter, 562 U.S. 

at 89 (holding that counsel is entitled “to balance limited resources in accord 

with effective trial tactics and strategies.”). Further, given the defense theory, 

it was reasonable to think that there was little to gain from calling any 

attention to Holdaway’s alleged protocol deviations in the CJC interview.  

The defense theory was that the damage had already been done by then—

Jann had already gotten V.M. to write down what happened. Contra Aplt.Br. 

14-15. Finally, and more to the point, the CJC interview was never introduced 

at trial. As the trial court explained, had counsel attacked Holdaway’s 

interviewing and introduced part of it into evidence, the State could have 

sought to admit the interview in its entirety, see Utah R. Evid. 106, replaying 
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V.M.’s allegations made at a time when she was younger and more 

sympathetic. R1790-91.    

 Boyer also asserts that Bell would have shown that Jann and V.M.’s 

relationship put Jann in a position to manipulate V.M.’s testimony. Aplt.Br. 

14. But counsel also reasonably relied on V.M.’s, Jann’s, and Dr. Corwin’s 

testimonies to argue just that. See R2776-94 (defense closing). They didn’t 

need to call an additional expert to offer cumulative evidence. See State v. 

Tyler, 850 P.2d 1250, 1256-57 (Utah 1993) (holding that counsel reasonably 

relied on State’s expert and other witnesses to support defense).    

                                              
 Boyer briefly asserts that counsel could have limited the statements 

to a transcript rather than playing the interview video, Aplt.Br. 16 n.6.  That 
is mere speculation, which cannot prove ineffective assistance. The video is 
best evidence of the interview. See Utah R. Evid. 1002 (“An original writing, 
recording, or photograph is required in order to prove its content[.]”). But 
even the transcript would have reiterated V.M.’s testimony, which counsel 
could reasonably decide to avoid.  

Further, counsel raised the memory issue that Boyer says they should 
have by arguing in closing that V.M.’s consistency over time was a red flag 
for unreliability. See R2789 (defense counsel relying on Dr. Corwin’s 
testimony to “[b]eware of consistency,” to argue that V.M.’s accounts showed 
indoctrination). And what V.M. might have briefly done on her cell phone 
during an interview break is entirely speculative.   

 Boyer argues that “[p]rejudice was compounded” here because 
V.M.’s written letter (SE12) came into evidence, Aplt.Br. 15-16, but he does 
not challenge the admissibility of SE12 on appeal. At any rate, defense 
counsel used the letter in closing to argue that V.M. had been manipulated. 
R2786-89. 
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 Finally, Boyer insists that if counsel had investigated more, they would 

have discovered more people (apparently, a school counselor and and Jann’s 

mother) to whom V.M. disclosed the abuse and “identif[ied] investigative 

leads to corroborate or dispel” V.M.’s testimony. Aplt.Br. 14. This is entirely 

speculative, as there is no record showing that V.M.’s statements to these 

people were inconsistent with her other accounts.  But counsel reasonably 

reacted to this testimony by arguing that it further supported the defense 

indoctrination theory. R2786-87. Though this testimony apparently was a 

surprise, see id., counsel could reasonably decide not to go that investigative 

route earlier where they already had access to V.M.’s many other accounts—

to medical personnel, police, Jann, the magistrate, and at the first trial—and 

a basis to argue alleged inconsistencies in those accounts. See, e.g., R2794.  

                                              
 Jann attempted to testify about what V.M. told the school counselor, 

but defense counsel objected on hearsay and speculation grounds, and the 
trial court sustained the objections. R2499-2500. The only unobjected-to 
explanation was that V.M. “didn’t say much of anything” to the counselor. 
R2499. As to Jann’s mother, Jan said she and V.M. “went over to my mom’s 
house and I said to my mom [V.M.] has something she wants to say and kind 
of left it at that[.]” R2497. If V.M. refused to talk much to these people, then it 
does not show that she was inconsistent in the accounts that she gave to 
others.   
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 For all these reasons, Boyer has not shown deficient performance on 

his interview expert claim. For similar reasons, he also has not shown 

prejudice.  

2. Calling appellate counsel’s proposed medical expert 
would have adduced evidence that was either cumulative 
or inadmissible. 

 Boyer asserts that his counsel were ineffective for not calling a medical 

expert—Dr. Steven Gabaeff—who would have countered the State’s evidence 

about the physical and psychological effects of abuse. Aplt.Br. 17-18.  

 V.M. said that one of the rapes was more aggressive and violent than 

the others, causing her to bleed. See SE12 at 2a-3  (written account); R2150-

51 (first trial); R2320-21 (second trial); see also R2624 (nurse testimony).  

 When V.M. was examined years later, she showed no signs of physical 

injury. R2620, 2624, 2633-34. To explain this, the State called Linda Lewis, a 

nurse practitioner who examines children in sexual abuse cases. R2614. She 

testified that a lack of injury evidence did not preclude abuse because 

children heal quickly, and most exams done two weeks or more after a sexual 

assault show no injury—including those involving significant tearing. R2616-

18; R2644-49. But she acknowledged that “[s]ometimes the injury stays there 

                                              
 SE12 has page numbers for each sheet of paper, or one every other 

written page. For in-between pages, the State adds an “a”. These excerpts 
come from pages 2a and 3 under the title “Couch.” 
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and I can still see it many years later.” R2616-17. And she conceded that 

injuries are more likely in female victims who, like V.M., had not gone 

through puberty at the time they were assaulted, and that not having injuries 

was also consistent with no abuse having occurred. R2635-36, 2650-51.  

 V.M. also testified that her psychological issues did not manifest until 

years after the abuse, when she was a teenager. R2330. To explain this, the 

State gave notice that it would call Dr. Corwin, who would testify that 

psychological symptoms stemming from abuse—such as anxiety and 

depression—can take years or even decades to manifest in some victims. 

R2577-78, 2582-84. Dr. Corwin never interviewed V.M. or reviewed any case-

specific information. R2580.  

 Defense counsel made two objections at trial to Dr. Corwin’s 

testimony. First, counsel objected that Dr. Corwin’s testimony would be 

unhelpful—and thus inadmissible—under rule 702, Utah Rules of Evidence, 

because (1) he had no “particular knowledge” about V.M.; (2) V.M. was “able 

to articulate and effectively communicate” the reasons for her delayed 

disclosure; and (3) his testimony would unfairly bolster her credibility, 
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contrary to State v. Rimmasch, 775 P.2d 388 (Utah 1989). R2606-08.  The 

prosecutor responded that “there are a plethora of myths and 

misunderstandings that pervade society generally” about sexual abuse, and 

that Dr. Corwin’s testimony would help combat those false conceptions. 

R2611. The trial court ruled that “the one thing [Dr. Corwin] won’t talk about 

is whether to believe or not believe the witness, but instead talk in . . . generic 

terms about these sort[s] of cases,” which would “be helpful to the jury.” 

R2612.   

 Counsel continued their vigilance. When the prosecutor asked Dr. 

Corwin whether delayed disclosure was more common than immediate 

disclosure in sexual abuse cases, defense counsel objected on lack of 

foundation, and the trial court let defense counsel voir dire him. R2562. Dr. 

Corwin testified that he relied on “30 plus years of experience” treating 

perpetrators and victims, as well as “articles describing experience with 

sexually abused children and their families and research studies looking at 

series of cases.” R2563. Defense counsel then argued that the defense lacked 

notice of the foundation for Dr. Corwin’s testimony because the prosecutor 

                                              
 The transcript says “Remausch,” R2608, but it is clear that defense 

counsel is referring to Rimmasch, the reliability test of which was “subsumed” 
into rule 702 in 2007. State v. Clopten, 2009 UT 84, ¶38, 223 P.3d 1103.  
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did not turn over any specific articles or literature. R2564-65. Dr. Corwin 

explained that while he had relied on studies, he “[p]rimarily” based his 

opinion on 30 years of experience. R2569, 2572-73. The court ruled that Dr. 

Corwin could testify based on that experience, but could not “specifically cite 

a study or anything else like that.” R2573-75.  

 Dr. Corwin testified about child sexual abuse and delayed disclosure 

generally—that most abuse occurs between victims and people known to 

them; that delayed disclosure is more common than immediate disclosure; 

that delayed disclosure often results from fear of harm, fear of being 

disbelieved, or fear of consequences; and that abuse can cause victims to 

suffer psychological problems which may not manifest immediately. R2561, 

2576-78, 2585.  

 Defense counsel elicited that it is possible for adults to unintentionally 

coach young children to fabricate abuse. R2581-82. Counsel also elicited that 

just because a child had certain psychological symptoms, it does not mean 

that those symptoms stem from abuse. R2582. Finally, Dr. Corwin admitted 

that it was important to consider “other things that are happening” in the 

child’s life in connection with when the symptoms manifest. R2584-86.  

 Defense counsel argued in closing that the lack of injury was consistent 

with the defense’s fabrication theory, and highlighted nurse Lewis’s 
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testimony that injury was more likely where (as here) the victim had not gone 

through puberty at the time of the abuse. R2795. The absence of any injury 

findings, despite years of doctor’s visits—counsel argued—showed that there 

had never been any injury. Id. 

  As to Dr. Corwin, defense counsel reminded that he never interviewed 

V.M. or reviewed the evidence in this case, and spoke merely in terms of 

“general principles.” R2780. Counsel argued that his testimony supported the 

defense “indoctrination” theory because the V.M. had parroted Jann’s herpes 

diagnosis and V.M. had been overly consistent in detailing the abuse.  R2780-

84, 2789-90, 2793. Finally, counsel used Dr. Corwin’s testimony to argue an 

alternative explanation for V.M.’s supposedly delayed psychological 

symptoms: they were a reaction to then-current events in her life—the deaths 

of her mother and grandfather, and her grandmother’s being put into a care 

center. R2798-2800.  

 Boyer argues that counsel should have used an expert to investigate 

the State’s evidence and rebut the State’s experts. Aplt.Br. 18-19. But counsel 

did consult experts to potentially rebut Dr. Corwin’s testimony. R353-54 

(Defense counsel: “Additional time is needed to consult with and retain an 

expert or experts”; counsel had “begun the process of consulting with experts 

but have not retained one”). They merely decided instead to rely on cross-
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examination of the State’s witnesses, which is a reasonable strategy. See 

Richter, 562 U.S. at 111 (holding that Strickland does not require “an equal and 

opposite expert from the defense” for every prosecution expert, and that in 

“many instances, cross-examination” of prosecution expert “will be 

sufficient”); Tyler, 850 P.2d at 1256-57 (Utah 1993) (holding that counsel 

reasonably relied on State’s expert and other witnesses to support defense). 

Boyer cannot show deficient performance on this claim.  

 He also cannot show prejudice because Dr. Gabaeff’s proposed 

testimony would not have added much to the evidence, and would have been 

partially inadmissible. Dr. Gabaeff is an emergency and forensic medicine 

specialist. R3734-36. He opines that V.M.’s allegations were fabricated 

because (1) she did not manifest any symptoms during the time of the abuse; 

(2) she did not have any vaginal scarring; (3) she did not mention a prominent 

birthmark on Boyer’s thigh; and (4) she falsely accused other men of abuse. 

R3734-44. But evidence on all of these points came in and was argued at trial. 

See R2771-2083 (defense closing). It was thus cumulative, and Boyer cannot 

prove prejudice. See, e.g., State v. Bradley, 2000 UT App 336U, ¶3 (holding no 

prejudice on ineffective assistance claim where omitted testimony was 

“largely cumulative” of that presented at trial). To the extent that Dr. Gabaeff 

purports to opine on V.M.’s credibility, see, e.g., R3734, 3740, that would have 
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been inadmissible. See Rimmasch, 775 P.2d at 406 (“As a general matter, 

scientific expert testimony that purports to determine whether a witness is 

truthful on a particular occasion is not admissible.”). There can be no 

prejudice from not attempting to admit inadmissible evidence.  

B. Counsel reasonably investigated and challenged the State’s 
evidence, and the alleged evidentiary errors or omissions 
made no difference. 

 Boyer next argues that the trial court erroneously ruled on—or that his 

counsel was ineffective in their treatment of—six kinds of evidence at trial: 

(1) alleged inconsistencies in what prompted V.M. to disclose the abuse 

initially; (2) Jann’s testimony about finding a bedsheet that corroborated 

V.M.’s account of the first instance of abuse; (3) V.M.’s prior statement that 

Jann was always home when V.M. showered; (4) several alleged 

inconsistencies in V.M.’s accounts that were not explored at trial; (5) V.M.’s 

and Jann’s allegedly differing accounts of the time that V.M. bled after being 

raped; and (6) V.M.’s grandmother’s belief that the abuse was not serious or 

extensive. Aplt.Br. 19-27. Many of these claims are inadequately briefed and 

fail because Boyer has not met his burden of persuasion on appeal. But they 

also fail on the merits.  
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1.  The initial disclosure accounts did not materially differ, 
and exploring the differences would not have made any 
difference. 

 Boyer argues that the trial court and/or counsel erred in dealing with 

the different initial disclosure accounts from V.M. and Jann. Aplt.Br. 19-22. 

They did not. 

 There are three places in the record where V.M. discusses her initial 

disclosure. First, at preliminary hearing, V.M. said that she did not disclose 

initially because she was afraid no one would believe her, but eventually 

opened up to Jann because she trusted her. R1908. Second, at the first trial, 

V.M. again said that she did not disclose at first for fear of not being believed, 

and that she told Jann because she trusted her. R2159-60. But she added that 

she decided to disclose after listening to a conversation between Jann and her 

grandmother at a restaurant talking about another “lady,” which made her 

feel like she “wasn’t the only one.”  R2160-61. She then talked to Jann at the 

restaurant and told her what happened. R2161-62. Third, at the second trial, 

V.M. said that she disclosed the abuse details to Jann, but did not discuss the 

circumstances under which the disclosure took place—only the timing, 

which was after the divorce. R2327-28. So V.M.’s disclosure accounts are all 

                                              
 As explained above, this testimony resulted in a mistrial. R2255-56, 

3013.  
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materially consistent —she did not say anything for a long time because she 

was afraid no one would believe her, but she eventually opened up to Jann 

at a restaurant after hearing of Boyer’s actions toward another woman.   

 There are three places in the record where Jann discusses the 

circumstances of V.M.’s initial disclosure.     

 

 

  

Second, in an interview with an investigator, Jann said that V.M. told her for 

some time that she had something to tell Jann. R3660-61. According to Jann, 

what finally convinced V.M. that she could safely disclose Boyer’s abuse was 

overhearing a conversation between Jann and her friend Linda while Jann, 

Linda, and V.M were riding in a car together.  R3661-62. “[I]t was after that 

that [V.M.] started to say, ‘I have something I want to tell you.’” R3665.  Third, 

at the second trial, Jann testified that V.M. “over a period of time kept saying 

                                              
  

  

 During that car ride, Jann looked at her phone, saw a woman named 
Julie was calling, and said, “Oh, . . . [i]t’s Julie. I’ll just call her back.” R3662. 
Jann then turned to Linda and said, “That’s the one that Mark hit on in my 
house.” R3663. Linda then said, “Oh, that Julie.” R3663. Jann told the 
investigator that V.M. told Jann that if she had not overheard that 
conversation, she “never would have opened up about this.” R3664. 
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she wanted to tell” Jann something, but her boys were always around. R2493-

94. Eventually, Jann figured out that V.M. would only talk if they were alone, 

and when they boys went to a friend’s house, V.M. and she talked at Jann’s 

home. R2495. The conversation was not very detailed, but included “the gist” 

of what Boyer had done. R2494-95.  

 Defense counsel filed a rule 412 motion to introduce the K.B. allegation 

at trial to argue that it was false—this included saying that K.B.’s imminent 

return motivated V.M.’s initial disclosure. See R3207-15. The parties’ 

stipulation to admit only the J.R. allegation meant that the K.B. allegation did 

not come in. But after Jann testified, defense counsel argued that he should 

be able to impeach Jann  

 

 

 

 

 

   

 In his new trial motion, Boyer argued that defense counsel was 

ineffective for not trying to impeach Jann and V.M. with the alleged 
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differences in initial disclosure accounts. R3479-83. The trial court denied the 

new trial motion, but did not specifically address this argument. Rather, the 

court broadly stated that Boyer’s arguments did not undermine the court’s 

confidence in the verdict or show that counsel was ineffective, and that even 

had counsel done as Boyer claimed they should have, there was no 

reasonable likelihood of a different result. R1792.   

  

 

 

           

  

 Boyer argues that counsel were ineffective for not exploring the details 

of the other initial disclosure stories with V.M. and Jann at trial. Aplt.Br. 20. 

But counsel could reasonably decide that the accounts were sufficiently 

inconsistent to make it productive to explore . As shown, V.M.’s accounts 

were consistent with each other. They were also generally consistent with 

Jann’s recollection: V.M. had something she wanted to tell Jann, but opened 

up only after hearing about Boyer’s treatment of another woman—indeed, it 

may well have been the same woman in both the restaurant and the car 

stories. Competent counsel could conclude that the jury may have viewed the 
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locational difference to be too minor to suggest fabrication. And competent 

counsel could have concluded that probing the small differences in their 

accounts might would have been counterproductive and irritating to the jury. 

It might have opened the door to discussing Boyer’s marital infidelity. R2706-

07.   

. For these 

same reasons, Boyer cannot show prejudice.   

 Boyer, however, insists that exploring the disparate initial disclosure 

stories would have made a big difference because the case was based entirely 

on V.M.’s allegations. Aplt.Br. 22. But counsel was walking a fine line—

exploring an additional inconsistency could have started to undermine the 

defense fabrication/manipulation theory, because counsel relied on V.M.’s 

consistency to argue that she was lying. R2789. And counsel explored several 

inconsistencies at any rate—such as the moles, the herpes, and differences 

between accounts. see, e.g., R2343-57.  Choosing which inconsistencies are 

                                              
 Boyer argues that the jury heard about Boyer’s infidelity anyway, 

Aplt.Br. 21, but the court sustained defense counsel’s objection to that 
testimony. R2706-07.  
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most likely to undermine an accuser’s testimony is the very kind of strategy 

a review court must defer to.  

2. Counsel could reasonably decide not to try and exclude 
evidence of a bedsheet that corroborated the victim’s 
account and impeached Boyer. 

 Boyer argues that his counsel was ineffective for not moving pre-trial 

to exclude an “entire vignette” about Jann finding a striped bedsheet because 

“it was designed to bolster VM’s credibility and was inadmissible under 

[evidence rule] 608(b).” Aplt.Br. 23. 

 Three witnesses testified about striped bedsheets: V.M., Jann, and 

Boyer. V.M. said that the bunk bed she slept on during Boyer’s first instance 

of abuse had blue and white striped sheets on it. R2309.  

 Jann testified that when V.M. told her that about the sheets, Jan “didn’t 

think we had blue and white striped sheets,” and went around the house 

looking for them in an attempt to prove that V.M. “was lying.” R2506. She 

found the sheets a few days later, covering a birdcage in a cupboard. Id. The 

prosecutor asked if this “surprised” Jann; Jan said, “I was floored. I was—it 

was just those things that just happen that made me more aware that [V.M.] 

was telling the truth.” Id. Defense counsel objected, and the trial court 

sustained the objection. Id. Defense counsel also moved for a mistrial, arguing 

that though the improper “telling the truth” part was “not the State’s fault,” 
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it was offered “to enhance the credibility of” V.M. R2524. The trial court 

denied the mistrial, explaining that the jury could decide whether to believe 

Jann or not, and that the remark was harmless. R2525. The court offered to 

give a curative instruction, but defense counsel declined, not wanting to draw 

any more attention to it. R2525-26, 2734.   

 Boyer testified that he was “certain” that there were never any striped 

sheets on the bunk bed “or any other bed in [his] house.” R2695.  

 The prosecutor argued that the striped sheets detail showed that V.M. 

had a good memory and was telling the truth. R2759-62. Defense counsel in 

closing said it did not “really matter[].” R2800.  

 Though Boyer faults his counsel’s handling of the bedsheet evidence, 

this Court should not address its merits because this argument is 

inadequately briefed. Rule 24(a)(8), Utah Rules of Appellate Procedure, 

requires an appellant to provide “reasoned analysis,” supported by relevant 

authority, to support his claims.  

 Boyer’s argument on this point is mere two-odd-page string of 

assertions. Aplt.Br. 22-23. Though he cites to a rule and a few cases, he does 

not explain why they apply or how this case compares to them. Id. Because 

Boyer has not adequately briefed this claim, the Court hold that he has not 

met his heavy burden of persuasion on appeal. State v. Nielsen, 2014 UT 10, 
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¶42, 326 P.3d 645 (holding that party who fails to inadequately brief issue 

“will almost certainly fail to carry its burden of persuasion on appeal.”).  

 At any rate, Boyer confuses corroboration and bolstering. Boyer has not 

shown deficient performance because counsel could reasonably decide that 

Jann’s bedsheet testimony corroborated V.M.’s account, and was thus 

relevant. See, e.g., State v. Calliham, 2002 UT 87, ¶38, 57 P.3d 220 (holding that 

photographs were relevant because they corroborated the “testimony of 

witnesses whose credibility was in question”). Counsel could further 

reasonably decide that corroborating evidence does not improperly bolster a 

witness’s testimony, and does not violate rule 608(b) because it does not go 

to the witness’s character for truthfulness, it goes to whether she is telling the 

truth on a particular point.  

 Boyer also cannot show prejudice. Even if Jann had not testified the 

first time about finding the sheets, she could have done so in the State’s 

rebuttal case to impeach Boyer’s claim that they never had striped sheets in 

the house. There was thus no prejudice.   
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3. Counsel reasonably elicited at trial that Boyer’s ex-wife 
was always being home when the victim was being 
abused. 

 Boyer argues that counsel was ineffective because he did not elicit 

V.M.’s preliminary hearing testimony that Jann was always at home when 

she (V.M.) took a shower. Aplt.Br. 24. 

 V.M. wrote that after the last shower incident, she waited for Jann to 

come home. SE12 at 3. At preliminary hearing, defense counsel asked V.M. if 

the “adults [were] always home when you took a shower,” and V.M. agreed. 

R1924. At trial, defense counsel elicited from V.M. that Jann was home “every 

time any of [the abuse was] going on.” R2371. Jann testified that though she 

(Jann) had previously said that V.M. “had never taken a shower at my house 

when I wasn’t home,” she later “realized that that was not the case,” and that 

she had sometimes been gone at rehearsals with her performing group. 

R2509.  Counsel argued in closing that V.M. and Jann contradicted each other, 

and that V.M. has said that Jann “was always there.” R2801.    

 Boyer’s argument on this claim consists of five conclusory sentences, 

and is inadequately briefed under the standards discussed above. But counsel 

in essence elicited the evidence that Boyer says they should have—and then 

some—by getting V.M. to agree that Jann was home “every time” the abuse 

occurred, whether in the shower or not. R2371.  
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4. Counsel could reasonably decide not to elicit details about 
Boyer’s body and sexual practices that the prosecutor had 
already asked about, or that would have undermined the 
defense strategy. 

 Boyer argues that his counsel was ineffective for not asking V.M. about 

Boyer’s time to climax or her allegedly using the term “birthmark,” because 

this would have supported the defense contention that Jann had coached 

V.M. Aplt.Br. 25. This claim is inadequately briefed under the standards 

above, and this Court should not address it. But it fails at any rate. 

 A prosecutor and an investigator interviewed Jann and asked her if 

V.M. ever said anything about Boyer having markings on his body. R3677. 

Jann said that from time to time, V.M. had said some things about Boyer’s 

body and sexual practices—that he had a “mark” or “birthmark,” that it took 

him a long time to reach sexual climax, and that when he used his tongue, he 

would “do it in circles.” R3678-79.  

 At the first trial, V.M. testified that Boyer had a mole on the “left side 

of his penis,” that the time for him to reach climax varied, and that she did 

not remember anything “about how he moved his mouth.” R2147, 2152-53. 

At the second trial, V.M. testified that Boyer had a “mole by his penis,” that 

his time to climax varied, and that she did not remember him “doing 

anything else with his mouth” other than sucking on her ears and putting it 
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on her vagina. R2322-23. V.M.’s written account said that Boyer “would twirl 

his tongue” on V.M.’s vagina. SE12:1-1a.  

  On the time to climax, counsel could reasonably decide not to re-ask 

V.M. the prosecutor’s question or to ask Jann about a detail that V.M. did not 

remember. Doing so may well have sparked V.M.’s memory and 

strengthened the prosecution’s case by showing greater detail in her 

accounts. On the “birthmark,” counsel could reasonably decide not to try and 

elicit—either from V.M. or Jann—that V.M. had used the term “birthmark” 

previously, because counsel’s strategy was to argue that V.M. used the term 

“mole,” a term that did not fit Boyer’s prominent birthmark. R2784-85; see 

SE14. For these same reasons, Boyer cannot show prejudice.  

5. Counsel could reasonably decide not to reinforce the 
victim’s testimony that Boyer raped her so hard that it 
caused her to bleed. 

 Boyer asserts that his counsel was ineffective for not cross-examining 

V.M. and Jann on their supposedly “inconsistent nosebleed stories” which 

would supposedly have supported the indoctrination theory. Aplt.Br. 25-26. 

 Jann testified that one morning during the time that Boyer was abusing 

V.M., she saw blood on the sheets of her and Boyer’s bed. R2507. Boyer 

explained he had “had a really bad bloody nose” the night before that 

“gooshed all over” when he sat up. Id. Later on, Jann realized that there was 
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no blood on the pillow, and nowhere on the sheet but “that one spot.” R2507-

08. As explained above, V.M. said that after one incident of abuse she bled 

from her vagina, but when Jann caught her crying in the bathroom, she said 

it was a nose bleed. R2321.  

 Boyer’s claim is inadequately briefed, consisting merely of a few 

conclusory sentences. Aplt.Br. 25-26. In any event, counsel could have 

reasonably decided that there was no material inconsistency to address—

both V.M. and Boyer tried to cover up evidence of Boyer’s abuse by blaming 

a nosebleed. And contrary to Boyer’s assertion, Aplt.Br. 26, there is there is 

no evidence that there was a large amount of blood on the sheet. Although 

Boyer told Jann that he “gooshed” blood when he sat up, Jann said the sheet 

had only “one spot” with blood. R2507-08.  

6. Counsel could reasonably decide not to call the victim’s 
grandmother to testify where she said she believed the 
victim and clearly suffers from mental issues. 

 Boyer argues that his counsel should have been able to get a new trial 

based on alleged “newly discovered evidence” from V.M.’s grandmother of 

an alleged prior inconsistent statement from V.M., or alternatively that his 

counsel were ineffective for not tracking down the grandmother and 

discovering the statement before trial. Aplt.Br. 26-27.  
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 After trial, a defense investigator went to an Idaho rest home to 

interview V.M.’s grandmother. R2121, 2296, 3625-38. During that interview, 

the grandmother claimed that V.M. told her that Boyer “played with” her or 

“fore played with” her. R3628, 3633-34.  

 Counsel explained that he tried to find the grandmother, but did not 

know anything beyond that she “was in a rest home in ‘Idaho.’” R3716. 

Counsel “were looking for her because [they]had been led to believe that she 

would not support [V.M.’s] story.” Id. But when their investigator did find 

her, she said “that she did in fact believe” V.M. Id. Thus, even if the 

investigator had found her before trial, “it would have been a waste of time.” 

Id. 

 Boyer’s claims are inadequately briefed under the standards above. But 

Boyer cannot prove ineffective assistance. Trial counsel did the investigation 

Boyer says they should have. Litigation decisions made after a complete 

investigation are “virtually unchallengeable.” Strickland 466 U.S. at 690. And 

even short of that, decisions about what witnesses to call are entitled to great 

deference. See State v. Wood, 648 P.2d 71, 91 (Utah 1982) (“Decisions as to what 

witnesses to call . . . are generally left to the professional judgment of 

counsel.”). Competent counsel could decide not to call the grandmother. In 

addition to counsel’s assessment that the grandmother would say she 
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believed V.M., counsel reading the full interview and consulting with the 

investigator would have seen that the grandmother had clear mental 

problems—she did not track the conversation very well, went off on tangents, 

and kept begging the investigator to take her home to Utah, see R3625-38—

and would thus not be a very good witness.  

 

 

 

The grandmother’s sparse information on the abuse likely resulted from V.M. 

not telling her much.   

 Further, if counsel could have admitted part of the interview or had the 

grandmother testify, he could reasonably conclude that all of the interview 

would have come in under evidence rule 106, including the portion where 

she says that V.M. is a “very honest little girl” who “wouldn’t dare lie.” 

R3634-35. Because of all these potential pitfalls, Boyer has shown neither 

deficient performance nor prejudice. 
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C.  
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 Defense counsel’s actions. As explained above, the defense counsel 

entered into a stipulation with the prosecutor about the movie night incident, 

and used that stipulation to argue at trial that V.M. fabricated the allegations. 

Defense counsel read the stipulation at trial, which said: (1) that V.M. told 
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police that when she was 10 years old, she slept over at a friend’s house one 

time, where the friend’s father, J.R., “came into the room where the children 

were sleeping,” “laid [sic] down beside” her, “tickled her stomach,” and 

“touched her ‘boobs’ on the outside of [her] bra”; (2) J.R. “has denied that this 

ever happened”; and (3) no charges were ever filed. R2674. Based on this 

stipulation, the defense argued that V.M. had fabricated the J.R. allegation. 

R2802-03.  

  

 

 

   

 

 

 

  

                                              
 R3716-17 appears to be an explanation from Edward Brass sent to 

current defense counsel in response for her request for him to sign an 
affidavit (R3718-20). Mr. Brass did not sign it, but related his memory of 
certain events. The unsigned statements and declaration are not admissible 
evidence, but because the prosecutor did not object to it below, the State takes 
the explanatory statements as true for purposes of appeal.  
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 New trial ruling.  

 

 

 

 

 

 

 

 

 

 

   

 Boyer argues that by not sending defense counsel a copy of V.M.’s 

letter, the State violated his Due Process rights. To make out a Due Process 

claim for nondisclosure of evidence, a defendant must prove both (1) that the 

evidence was not disclosed; and (2) that it was material. Brady v. Maryland, 

373 U.S. 83, 87 (1963); see also Kyles v. Whitley, 514 U.S. 419, 432-34 (1995) 

(outlining history of Brady doctrine). This principle applies to both 

substantive and impeachment evidence. United States v. Bagley, 473 U.S. 667 

(1985).  
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 Materiality is the same standard as the Strickland prejudice element: a 

reasonable probability of a different result had the evidence been disclosed. 

Kyles, 514 U.S. at 433-34.  

 Boyer’s claim fails at the outset because he has not challenged the 

court’s rule 403 ruling. “Since an appeal is a resort to a superior court to 

review the decision of a lower court, Utah appellate rules require the 

appellant to address [the] reasons why the district court’s [decision] should 

be overturned.” Allen v. Friel, 2008 UT 56, ¶14, 194 P.3d 903. Where an 

appellant has failed to address either “the basis of the trial court’s ruling,” 

State v. Needham, 2016 UT App 235, ¶2, 391 P.3d 295 (quotation simplified), or 

each alternative ground for a trial court’s decision, Salt Lake County v. Butler, 

Crockett & Walsh Development Corp., 2013 UT App 30, ¶28, 297 P.3d 38, this 

Court rejects his claim without addressing the bases that the appellant does 

challenge. See also Duschene Land, L.C. v. Division of Consumer Prot., 2011 UT 

App 153, ¶8, 257 P.3d 441 (rejecting claim where appellant had “not 

addressed the actual basis for the district court’s ruling”). When there is an 

unchallenged basis, issuing a decision on the challenged one becomes an 

advisory opinion, because it will not change the underlying outcome. Utah 

courts are loath to produce such a result. See generally Velasquez v. Harman-
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Mont & Theda, Inc., 2014 UT App 6, ¶18, 318 P.3d 1188 (citing cases cautioning 

against issuing advisory opinions). 

 Even if Boyer were correct about the 412 ruling as discussed below—

and the State does not concede that he is—this Court should still affirm on 

this issue because there is still an independent rule 403 bases that he has not 

challenged on appeal, rendering any holding on this advisory. Though he 

acknowledges the rule 403 basis in the trial court’s ruling, Aplt.Br. 37, and 

baldly asserts at one point that the 412 evidence was “more probative than 

prejudicial,” Aplt.Br. 36, this does not adequately address the court’s ruling. 

It does not even have the correct language. Evidence is excluded under rule 

403 if its probative value is “substantially outweighed by a danger of . . . unfair 

prejudice, confusing the issues, misleading the jury, undue delay, wasting 

time, or needlessly presenting cumulative evidence.” Utah R. Evid. 403 

(emphases added). Even if he had addressed the trial court’s unfair prejudice 

ruling, he has not even attempted to address the court’s other bases—undue 

delay, lack of necessity, and creating a “trial within a trial.” Because he has 

not challenged any of the trial court’s rule 403 bases, this Court should affirm.  

 At any rate, Boyer has shown neither element of a Due Process claim. 

He has not shown that the prosecution failed to disclose the letter because 

defense counsel had a copy of a police report discussing the letter’s contents. 
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See Gill v. State, 300 S.W.3d 225, 231 (Mo. 2009) (holding no Brady violation 

based on nondisclosure of computer contents where prosecution sent report 

listing computer’s “file folders” and “directories”).  

 

  

 Neither has he shown that it was material.  
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 For the same reasons that the information was not material, its lack 

did not impair the defense and was also not prejudicial under rule 16. See 
State v. Knight, 734 P.2d 913, 921 (Utah 1987) (holding that if defendant shows 
undisclosed evidence impaired the defense, State must show that “there is no 
reasonable likelihood” of a different result absent the error). 
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 To mitigate that risk and ensure that they had some evidentiary 

support for the fabrication argument, counsel reasonably entered into a 

stipulation on the J.R. evidence.  
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D.  Neither defense counsel nor the trial court erred regarding the 
State’s mental health expert testimony.  

 Boyer asserts that Dr. Corwin’s testimony was inadmissible because it 

lacked foundation and merely “bolstered” V.M.’s testimony. Aplt.Br. 38-43.  

The foundation issue is unpreserved and must be addressed only for 

ineffective assistance. The bolstering issue is preserved, but fails because Dr. 

Corwin did not improperly bolster V.M.’s testimony. 

 Dr. Corwin testified that delayed disclosure was common for sexual 

abuse due to various factors, such as fear and confusion. R2576-78. He also 

explained that the psychological damage often begins to manifest at the time 

of disclosure. R2585.  

 Defense counsel made two objections to Dr. Corwin’s testimony at 

trial: (1) a helpfulness objection and (2) a notice objection. R2606-08; 2562-75. 

Boyer originally framed his notice objection as lack of foundation, R2562, but 

that was merely a basis for counsel to voir dire Dr. Corwin. R2562. After voir 

dire, counsel claimed surprise for not having been given copies of the many 

articles that Dr. Corwin said he had considered over 30 years’ experience. 

                                              
 Boyer also briefly asserts, without analysis or citation, that Dr. 

Corwin’s testimony was not helpful because jurors “readily understand” 
why children might delay disclosing abuse and that no one has perfect recall. 
Aplt.Br. 41. The State does not agree, but does not address these arguments 
because they are inadequately briefed.  
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R2562-75. The trial court ruled that Dr. Boyer could not cite any particular 

article, but must say he was relying on his experience. R2573-75. Boyer now 

argues—for the first time on appeal—that Dr. Corwin’s testimony lacked 

foundation because it relied on a supposedly discredited study. Aplt.Br. 40-

41. Because the trial court never had an opportunity to rule on that issue, the 

argument is unpreserved. State v. Sanchez, 2018 UT 31, ¶30, 422 P.3d 866 

(explaining that preservation requires timely and specific objection that gives 

trial court an “opportunity to rule on that issue”). Thus, Boyer must prove his 

alternative ineffective assistance claim. Aplt.Br. 42-43. Boyer has not done so 

because he inadequately briefs it—he offers a mere four conclusory sentences. 

Id. This Court should affirm because Boyer has failed to meet his heavy 

burden of persuasion on appeal. Nielsen, 2014 UT 10, ¶42.  

 The claim also fails on this record. Dr. Corwin’s years of experience 

involved reading a great many articles and studies, not just the article that 

Boyer cites. R2571-72. Thus, counsel could have reasonably decided that 

attacking a single article would not have removed the experiential foundation 

from Dr. Corwin’s testimony.  

  Boyer argued below that Dr. Corwin’s testimony was unhelpful 

because, among other things, it would bolster V.M.’s credibility. R2606-12. 

The trial court rejected this argument. Id. The trial court was correct. Dr. 
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Corwin never opined on V.M.’s veracity because he did not examine her and 

had no information about this case. And even if his testimony served to 

support V.M.’s testimony, it did not cross the line into improper bolstering. 

 An expert witness may not testify that a witness is telling the truth on 

a particular occasion. See Rimmasch, 775 P.2d at 390-93; State v. Rammel, 721 

P.2d 498 (Utah 1986); State v. Iorg, 801 P.2d 938 (Utah App. 1990).  But this line 

of cases does not apply where a witness does not “directly comment” or 

“otherwise directly opine” on witness veracity.  State v. Bair, 2012 UT App 

106, ¶47 & n.10, 275 P.3d 1050. Dr. Corwin did not have any information 

about this particular case, so he could not comment on V.M.’s credibility 

directly. 

 An expert may testify that a victim’s behavior is consistent with abuse. 

See State v. Martin, 2017 UT 63, ¶30, 847 Utah Adv. Rep. 29 (holding no abuse 

of discretion in trial court admitting expert testimony on disclosures in child 

abuse cases); see also State v. Kallin, 877 P.2d 138, 141 (Utah 1994); State v. 

Christensen, 2016 UT App 225, ¶28, 387 P.3d 588. But Dr. Corwin did not even 

go that far—he did not opine at all on V.M.’s behavior because he had no 

information on it. R2580-81.  

 Dr. Corwin merely discussed child abuse victims and their reactions 

generally. This sort of testimony is admissible. See State v. Burnett, 2018 UT 
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App 80, ¶¶28-31, 864 Utah Adv. Rep. 7 (holding Dr. Corwin’s testimony 

admissible to the extent he said that certain symptoms are “more common 

among sexually abused and traumatized children” and “stopped well short 

of offering an opinion that Victim had been abused”).  

 Boyer argues that Dr. Corwin nevertheless bolstered V.M.’s testimony 

because he opined that “’real’ sexual abuse involves inconsistent allegations.” 

Aplt.Br. 41. Boyer is mistaken. 

 The “real experiences” comment, in context, was permissible because 

it addressed memory generally. The prosecutor asked Dr. Corwin if children 

“who have been verifiably abused in a sexual way” were “more likely to be 

consistent” than someone who is fabricating abuse allegations. R2579. Dr. 

Corwin answered that no one has a perfect memory, and that “real 

experiences tend to have some level of inconsistency” over time because 

recall is affected by various factors—such as a person’s “state of 

development” and the circumstances under which the person is telling what 

happened. R2579-80. By contrast, fabricated allegations—whether as a result 

of intentional or unintentional indoctrination—tended to involve stories that 

are “always exactly the same and relatively simple,” lacking “rich, associated 

detail.” R2580.  
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 Contrary to Boyer’s characterization, Dr. Corwin did not tell the jurors 

that inconsistency in reports indicates actual sexual abuse. Rather, he told 

them, in essence, that they should not be surprised if a sex-abuse victim did 

not recall traumatic experiences perfectly every time. Cf. State v. Kirby, 2016 

UT App 193, ¶23, 382 P.3d 644 (“Often the events being recalled by trauma 

survivors are distant and difficult to express in words. We should expect such 

testimony to contain some inaccuracies without compromising the value of 

the testimony as a whole.”) (cleaned up). 

  Boyer finally asserts on this point that that Dr. Corwin bolstered 

V.M.’s testimony because he said that sexual abuse can cause victims to 

misperceive “innocuous conduct as sexual abuse.” Aplt.Br. 41; see R2815-16. 

Again, this did not bolster V.M.’s testimony, because he did not talk about 

her or any case details. Here merely testified that “if a child has been sexually 

abused they are more likely, they are more vulnerable to misperceiving what 

someone’s intentions are later,” and that “an innocent show of affection 

might be misinterpreted.” R2579.   

                                              
 The prosecutor used this testimony in closing—without objection—

to argue that the J.R. allegation was a misperception stemming from Boyer’s 
abuse. R2815-16. That was proper, contra Aplt.Br. 41, because the parties 
agreed that each could argue the import of J.R.’s not being prosecuted. See 
R2085-86. 
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E. Counsel successfully objected to the prosecutor’s closing 
argument, and could reasonably decide not to seek a mistrial 
based on an isolated improper remark. 

 Boyer argues that the prosecutor improperly vouched for V.M. in 

closing argument. Aplt.Br. 43-45. Because counsel successfully objected to the 

challenged remark, Boyer must show that all competent counsel would have 

asked for more relief than his counsel did. He has not done so. 

 When the parties resolved the 412 evidence dispute by stipulation, 

defense counsel told the trial court that the stipulation on J.R. not being 

charged for his alleged abuse would permit the defense to argue that V.M. 

fabricated both that instance of abuse and Boyer’s abuse, and allow the 

prosecutor to provide alternative interpretations. See R2085-86 (defense 

counsel explaining that stipulation left prosecution “free to argue that there 

can be many reason why charges aren’t filed,” and left the defense “free to 

argue that there’s only one reason, and that’s that it was false.”).  

 In its first closing argument, the prosecutor did not discuss the 

stipulation. Defense counsel then cited it to argue fabrication. R2802-03. In 

rebuttal, the prosecutor argued the State did not bring charges against J.R. 

because there was “no Jan[n] Boyer” there. R2810-11. Defense counsel 

objected that the prosecutor had just “elaborated on the facts” and “broken” 

the stipulation. R2811.  
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 The court called a brief recess, during which the prosecutor explained 

that he was simply doing what defense counsel did—arguing about the 

import of J.R. not being charged. Id. Defense counsel said that the issue was 

not arguing an alternative explanation for the lack of charges, but bringing in 

facts not in evidence. R2813. Defense counsel said he would not object if the 

prosecutor instead relied on facts in evidence. R2814. Sustaining the defense 

objection, the court admonished the prosecutor to “confine [him]self to what 

is in that stipulation.” Id. The prosecutor then argued that V.M. likely 

misperceived J.R.’s conduct as sexual abuse. R2815-16. Defense counsel did 

not object. Id.  

  Boyer has not adequately briefed his ineffective assistance claim on 

this issue—he offers only two conclusory sentences. Aplt.Br. 45. That is not 

enough to meet his burden under Strickland or as appellant, and this Court 

should affirm. 

 At any rate, counsel could reasonably decide not to seek a mistrial, 

given trial courts’ discretion on such rulings and the isolated nature of the 

prosecutor’s remark. See State v. Allen, 2005 UT 11, ¶40, 108 P.3d 730 (holding 

that where prosecution elicits improper testimony, a “review of [Utah] case 

law amply reveals that a mistrial is not required where an improper 
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statement is not intentionally elicited, is made in passing, and is relatively 

innocuous in light of all the testimony presented.”).    

F. Counsel were not ineffective in litigating the mole/birthmark 
evidence. 

 Boyer argues that his counsel were ineffective litigating the 

mole/birthmark evidence because they did not: (1) challenge rule 16’s 

constitutionality or argue that the pictures were inadmissible under rule 403; 

(2) support the fabrication defense with evidence that Jann and V.M. had 

discussed Boyer having a “mark” or a “birthmark”; or (3) present evidence 

that Boyer did not have the sort of moles that V.M. claimed he did. Aplt.Br. 

45-51. He has not shown ineffective assistance, because counsel used the 

pictures to argue against V.M.’s credibility, and thoroughly explored her 

inconsistent statements about Boyer’s moles. 

 Shortly before the preliminary hearing, V.M. told a victim advocate 

from the prosecutor’s office that Boyer had a “mark” near his genitals. R55. 

She later told an investigator that he had two brown circular moles in his 

genital area; one was located about an inch above his penis on the left side, 

the other was near where his penis came out of the body. R3689-92. V.M. 

thought that the moles were smaller than a shirt button, but larger than a 

pinhead. R3689-90. These descriptions were given about five years after the 

last instance of abuse. R2295 (V.M. born in 1999); R2339 (abuse happened 
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between 2005-08); R3688 (V.M. interviewed 07/15/13). About five months 

after the investigator interviewed V.M., Jann told the same investigator that 

V.M. had told her about Boyer having a “mark” or “birthmark.” R3679; see 

R3642 (Jann interviewed 12/05/13). 

 After the first prosecutor learned of the moles, she filed a discovery 

motion under rule 16, Utah Rules of Criminal Procedure, to compel Boyer to 

have pictures taken of his genital area and to prevent him from removing any 

moles. R54-56, 1943. Previous defense counsel (Gregory Skordas) opposed 

the motion, arguing that it violated evidence rule 403 and that the victim’s 

alleged knowledge of his moles was actually evidence that Jann had 

fabricated the abuse and “coached” V.M. into making false allegations. R58-

59. The court granted the prosecutor’s motion “[g]iven that there are issues 

of credibility” for the jury to consider. R1943-44, 1947. Those photos were 

introduced at trial. SE14-17. The pictures show a prominent birthmark on 

Boyer’s left leg, and various smaller marks and moles on his legs and torso. 

Id.  

 On direct examination at the first trial, V.M. said that Boyer had a mole 

“on the left side of his penis.” R2152. There was no cross-examination due to 

the mistrial. At the second trial, she was less specific, saying on direct that he 

had “a mole by his penis.” R2322. On cross-examination, defense counsel 
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spent five pages of transcript exploring her prior statements and omissions 

about Boyer’s mole, including that: she never talked about it in any of her 

interviews or medical exams; she disclosed  it for the first time at preliminary 

hearing; she first said it was one mole, then two; and that she was unsure 

about their color and size. R2353-57. 

 In closing, the prosecutor acknowledged that the pictures of Boyer’s 

genitals were “graphic,” but corroborated V.M.’s testimony “that there were 

multiple moles—two moles—some kind of mark on” Boyer’s body. R2763-

64. Defense counsel argued that V.M.’s purported knowledge about Boyer 

having moles was “indoctrination” from Jann; that a “mole” was different 

than a birth mark; that V.M. never mentioned a prominent birth mark on 

Boyer’s leg; that V.M. never mentioned the mole in any of the interviews in 

which she disclosed the abuse; and that she got the number, color, and size 

wrong. R2784-86. In rebuttal closing, the prosecutor briefly pointed out that 

V.M. testified that there “may have been a couple of moles,” and the pictures 

showed “a span of moles across Mr. Boyer’s abdomen.” R2806.       

 After trial, defense counsel said that he “felt that the photographs were 

helpful to the defense, as they depicted a large birthmark on Boyer’s leg that 

[V.M.] never mentioned.” R3719 (unsigned declaration); R3717 (counsel 

email stating that this statement was “accurate”). Counsel extensively 
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discussed the mole evidence with Boyer, and let him review the evidence. 

R3717.   

 Boyer has not proven that his counsel were ineffective for not 

challenging the court’s rule 16 order, given that defense counsel saw the 

pictures as “helpful to the defense.” This was reasonable, particularly because 

counsel also thoroughly explored V.M.’s prior inconsistent statements about 

Boyer’s moles.  

 Counsel could also have reasonably decided that presenting evidence 

that Jann recalled V.M. telling her about the moles would have bolstered 

V.M.’s credibility rather than undermined it. Given the victim’s statements 

about Boyer having a mole near his penis, it was reasonable not to try to 

excise his genitalia from the photos, because they would give defense counsel 

a way to argue that here descriptions were not wholly consistent with the 

actual marks on Boyer’s body.   

 Boyer argues that counsel should have tried to suppress the photos 

under the Fourth Amendment because of a “heightened privacy interest” in 

one’s body. Aplt.Br. 47-48. The State does not agree that pictures of the outside 

of one’s body are akin to the cases that Boyer cites, which involve physical 

intrusions inside the body. Id. But at any rate, counsel could have reasonably 

concluded that any Fourth Amendment challenge to rule 16 would fail 
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because rule 16 provides greater protection than the Fourth Amendment. See 

State v. Easthorpe, 668 P.2d 528, 532 (Utah 1983); State v. White, 2016 UT App 

241, ¶¶19-20, 391 P.3d 311. If rule 16 permits physical intrusions like the blood 

draw in Easthorpe and the buccal swab in White, it certainly permits the non-

physical intrusion of taking pictures.  

 Finally, given the very low threshold to get a warrant, counsel could 

also reasonably decide that the victim’s statements provide at least probable 

cause to believe that the photos would corroborate her testimony. See State v. 

Jones, 2016 UT 4, ¶¶11-13, 365 P.3d 1212 (describing probable cause as a 

“light” prosecutorial burden). 

G. Counsel reasonably stipulated to the trial court’s reviewing the 
victim’s mental health records in camera, because this avoided 
the possibility of the trial court denying the defense motion. 

 Boyer claims that his counsel should have consulted two mental health 

expert—Dr. Karen Malm and Dr. Matthew Davies—  

 

 R1684-86 (Malm declaration); R887AA-887BB) (Davies 

declaration). Had counsel done so before stipulating to in camera review of 

V.M.’s records, he says, they would have been able to guide the court’s 

review better and get exculpatory information. Aplt.Br. 51-59. He also faults 



-73- 

counsel for not challenging the court’s order to destroy the records. Aplt.Br. 

57. Boyer has not shown that counsel were ineffective. 

  

 

  

 

 

 

 

 

 

 

  

  

 

 

 

 Before cross-examining V.M. at trial, defense counsel moved to 

discover the mental health records, arguing that her direct examination 

testimony opened the door to her mental health records because she tied her 
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hospitalization to Boyer’s abuse. R2330-32.  

 

 

          

 

 

 

 

 

  

 The trial court complied with the law. Evidence rule 506 states that a 

“patient has a privilege, during the patient’s life, to refuse to disclose and to 

prevent any other person from disclosing information that is communicated 

in confidence to a . . . mental health therapist for the purpose of diagnosing 

or treating the patient.” Utah R. Evid. 506(b). This privilege applies to 

                                              
  

 
 
 

  



-75- 

“diagnoses,” “treatment,” “advice,” and “information” received from the 

patient or shared between treatment specialists. Id.  

 “The purpose of the privilege is to promote full disclosure within a 

physician-patient relationship and thereby facilitate more effective 

treatment” by “alleviat[ing] patients’ fear that their medical records could be 

disclosed to the public and cause them embarrassment.” Burns v. Boyden, 2006 

UT 14, ¶10, 133 P.3d 370 (cleaned up). Courts should “not treat the policy 

underling this privilege lightly.” Id.   

 Relevant here, rule 506 has an exception for “communications relevant 

to an issue of the physical, mental, or emotional condition of the patient . . . 

in any proceeding in which that condition is an element of any claim or 

defense.” Utah R. Evid. 506(d)(1). A “condition” is something that “is not 

transitory or ephemeral,” but “persists over time and significantly affects a 

person’s perceptions, behavior, or decision making in a way that is relevant 

to the reliability of the person’s testimony,” and can include formal 

diagnoses. State v. Worthen, 2009 UT 79, ¶¶20-21, 222 P.3d 1144.  

 A defendant seeking disclosure under this exception must show three 

things: (1) that “the patient suffers from a physical, mental or emotional 

condition”; (2) that the condition itself “is an element of any claim or 

defense”; and (3) a “reasonable certainty,” evidenced by “extrinsic” 
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information, “that the mental health records will contain exculpatory 

evidence favorable to the defense.” State v. J.A.L., 2011 UT 27, ¶48, 262 P.3d 1 

(cleaned up).   

 If he meets these requirements, the trial court reviews the records in 

camera and discloses relevant exculpatory material. Utah R. Crim. P. 14(b); 

see also Worthen, 2009 UT 79, ¶¶48, 50. An in camera, ex parte review serves 

defendants’ interests “without destroying the [State’s] need to protect the 

confidentiality of those involved in child-abuse investigations.” Pennsylvania 

v. Ritchie, 480 U.S. 39, 61 (1987). After the review, the court has discretion to 

issue “any reasonable order to protect the privacy of the victim or to limit 

dissemination of disclosed records.” Utah R. Crim. P. 14(b)(5).  

 By convincing the State to stipulate to in camera review, defense 

counsel leapfrogged all the preliminary requirements under J.A.L. and got 

what they wanted: impartial review for exculpatory evidence. This was likely 

more than Boyer was entitled to. Amicus at 12-20. That the review did not 

turn up what they hoped it might did not render their advocacy 

unreasonable. And counsel could reasonably decide not to challenge the 

                                              
 Defense counsel refers to J.A.L. by its prior name. See, e.g., Aplt.Br. 

48, 52, 53. After J.A.L. expunged his records, this Court removed his name 
from the case.  
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court’s order to have the records shredded because rule 14(b)(5) gives courts 

discretion to enter such orders. To prove an abuse of discretion, a defendant 

must show that no reasonable judge would have done what the trial court 

did. See State v. Gerrard, 584 P.2d 885, 887 (Utah 1978). Faced with such a high 

bar to clear, counsel could reasonably decide not to jump.   

 Though Boyer alleges that counsel “consulted with no experts,” 

Aplt.Br. 51, he provides no evidence of this. And without supporting 

evidence, the presumption of constitutionally acceptable representation 

stands. And what is in the record shows that counsel were aware of the 

potential need for investigating expert testimony—counsel planned to 

consult with mental health experts in preparing for Dr. Corwin’s testimony. 

See R353-54 (motion to continue, arguing that additional time was “needed 

to consult with and retain an expert or experts”).  
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  Boyer argues that counsel performed deficiently by not filing a 

memorandum “explaining defense or prosecution theories,” because “the 

court had no way of knowing” what the theories would be “or how the 

diagnoses bore on their claims and defenses.” Aplt.Br. 56-57. But counsel 

reasonably choose to cast a wider net, with the court on the lookout for 

anything exculpatory, without limiting the search to certain theories. See R278. 

And again, if the victim’s diagnoses had affected her credibility, that would 

have been apparent in the records themselves.   
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*** 

 At the beginning and end of his cumulative error argument, Boyer 

compares his counsels’ performance with that of counsel in Fisher v. Gibson, 

282 F.3d 1283 (10th Cir. 2002). Aplt.Br. 12 n.3, 53. That comparison is inapt. 

 Counsel in Fisher showed a “singular lack of preparation”; he “had no 

idea what answers he would receive to his questions and was not pursuing 

any particular strategy of defense.” Fisher, 282 F.3d at 1294. He was “grossly 

inept” and “disloyal” to the point that he waived closing argument based on 

his hatred of his client. Id. at 1298, 1305. 

 Boyer’s counsel, by contrast, exhibited diligence, strategic thinking, 

zeal, and loyalty throughout the case. They researched expert testimony, 

elicited helpful testimony through both direct- and cross-examination, filed 

motions, and strenuously argued Boyer’s cause. Though these efforts were 
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ultimately unsuccessful, that does not make them ineffective. Tyler, 850 P.2d 

at 1258 (explaining that a defendant is not guaranteed “successful assistance 

of counsel” and that counsel’s competency “is not measured by the result”) 

(cleaned up). Their overall performance showed skillful and effective 

performance, and the trial court did not err. Because there can be no prejudice 

where there is no error, and no cumulative prejudice from non-prejudicial 

errors, this Court should affirm. See Martinez-Castellanos, 2018 UT 46, ¶55 

(holding no cumulative error on errors that “standing alone, had no potential 

to cause harm”).    

 Most of the alleged errors relate to strengthening the fabrication 

defense in some way. But that defense was not strong to begin with, and 

would not have been shored up much by counsel doing what Boyer now 

claims they should have done. The essence of the defense was that Jann 

fabricated the abuse—and manipulated V.M. into either lying or thinking 

that it actually happened—in an attempt to get a more favorable custody 

arrangement with her and Boyer’s children. R2771-2803 (defense closing). But 

the divorce was not contested, and visitation went smoothly. R2697-98, 2702. 

The first mention in the record that Jann wanted to potentially change 

visitation was after V.M.’s allegations came out. R2513-14. The most likely 

inference that the jury was to draw from the timing was that the revelation of 
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Boyer’s abuse was the cause—not the effect—of Jann’s (potentially) seeking 

to limit their children’s time with Boyer. Boyer’s alleged errors would not 

have materially altered the evidentiary picture in a way that would meet his 

heavy cumulative prejudice burden.  

II. 

The trial court was not actually biased against Boyer, 
and he cannot show that the presiding judge abused 
his discretion by denying recusal. 

 Boyer argues that then-Presiding Judge Harris erred by ruling that 

Judge Kouris was not actually or apparently biased against Boyer because his 

sentencing remarks showed he could not fairly rule on the new trial motion, 

and that his rulings on restitution show that he was actually biased. Aplt.Br. 

62-71. Boyer has not shown that Judge Kouris was either actually or 

apparently biased. The record shows that he respected defense counsel and 

could fairly decide Boyer’s new trial motion; indeed, he had previously 

granted Boyer a new trial in this case. 

 A party seeking recusal must file a timely motion alleging “facts 

sufficient to show,” relevant here, “bias or prejudice.” Utah R. Crim. P. 

29(b)(1)(A). “Bias or prejudice” means disfavor based on personal attributes 

such as race, sex, religion, and national origin. See Utah R. Jud. Con. Canon 

2.3(B).  If a judge has an actual “personal bias or prejudice” against a party, 

he is required to recuse himself. Utah R. Jud. Con. Canon 2.11(A). He is also 
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required to recuse himself if his “impartiality might reasonably be 

questioned” on some other basis. Id. If the judge does not grant the recusal 

motion, he certifies it to the “reviewing judge”—usually the presiding judge 

in the district—who then decides it. Utah R. Crim. P. 29(b)(2)(A).   

 Not all “unfavorable disposition towards an individual” is “properly 

described” as bias or prejudice. Liteky v. United States, 510 U.S. 540, 550 

(1994).  The disposition must not be merely unfavorable, but “wrongful or 

inappropriate, either because it is undeserved, or because it rests upon 

knowledge the subject ought not to possess . . . or because it is excessive in 

degree.” Id.  

 The sort of knowledge that ought not to influence a judge’s decisions 

is that which is external to the case or the defendant at hand—often called the 

“extrajudicial source” rule.  Id. at 544-45. “The judge who presides at a trial 

may, upon completion of the evidence, be exceedingly ill disposed towards 

the defendant, who has been shown to be a thoroughly reprehensible person. 

                                              
 Liteky interpreted 28 U.S.C. § 455(a), which requires judges to 

disqualify themselves “in any proceeding in which his impartiality might 
reasonably be questioned.” As shown, that is also the Utah standard.  

 Liteky clarified that “extrajudicial source” it is less a rule, and more a 
“significant’ and “often determinative” “factor” in determining bias. 510 U.S. 
at 554-55.  
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But the judge is not thereby recusable for bias or prejudice,” because that 

knowledge and opinion came from the case. Id. at 550-51.  

 In a rare case, it is possible for the judge to have such an excessive 

disfavor (or favor)—an actual bias—that is “so extreme as to display clear 

inability to render fair judgment,” regardless of whether it springs from 

within the proceedings. Id. That was the case in Berger v. United States, 255 

U.S. 22 (1921). There, several German-Americans  were charged with 

espionage. The district court judge showed consistent, specific bias against 

Germans, saying things like, “If anybody has said anything worse about the 

Germans than I have I would like to know it so I can use it,” and “One must 

have a very judicial mind, indeed, not to be prejudiced against the German- 

Americans” because their “hearts are reeking with disloyalty.” Id. at 28. 

Because of this bias, the judge was removed from the case. Id. at 36.  

 But bias or prejudice is not shown by more common occurrences, such 

as adverse rulings or mere “expressions of impatience, dissatisfaction, 

annoyance, and even anger that are within the bounds of what imperfect men 

and women, even after having been confirmed as [] judges, sometimes 

display.” Liteky, 510 U.S. at 555-56.  

                                              
 Technically, one was Austrian. Berger, 255 U.S. at 28. But “Teutonic-

American” does not sound right.  



-85- 

 Where actual bias looks to a judge’s subjective attitude, the appearance 

of bias is an objective question viewed from the standpoint of a reasonable 

person. See Liljeberg v. Health Services Acquisition Corp., 486 U.S. 847, 860 (1988) 

(explaining that apparent bias depends on public’s reasonable belief, not 

actual knowledge of judge); American Rural Cellular, Inc. v. Systems 

Communication Corp., 939 P.2d 185, 195 (Utah App. 1997) (explaining that 

appellate courts “must ask the following question: Would a reasonable 

person, knowing all the facts, conclude that the trial judge’s impartiality 

could reasonably be questioned?”) (cleaned up). In deciding this question, 

this Court considers the total record, including the context of any allegedly 

improper remarks. See Liljeberg, 486 U.S. at 860; see also Fullmer v. Fullmer, 2015 

UT App 60, ¶¶14-18, 347 P.3d 14.  

 Liljeberg is one example of apparent bias. There, the judge was on a 

university board of trustees that was negotiating with Liljeberg on a land 

deal. 486 U.S. at 850. The university’s success in those negotiations “turned, 

in large part, on Liljeberg prevailing” in a case before the judge. Id. Regardless 

of whether the judge actually knew about the land deal or the negotiations, 

because the information was public, a reasonable person would question 

whether the judge could fairly preside over the lawsuit. Id. at 860-61.  
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 If a party shows that a judge is actually biased and impartial, then the 

error is structural and cannot be harmless. Arizona v. Fulminante, 499 U.S. 279, 

309 (1991). But if a party shows mere apparent bias, then reversal is not 

necessarily required, because a violation of judicial canons—while it may 

subject the judge to discipline—does not necessarily prove a violation of a 

defendant’s right to a fair trial without a showing of prejudice. See Munguia, 

2011 UT 5, ¶¶16-17 (explaining that judicial canons have a “higher standard” 

than the constitution); State v. Gardner, 789 P.2d 273, 278 (Utah 1989) 

(explaining that code of judicial conduct “does not establish the parameters 

of a defendant’s constitutional right to a fair trial” and that defendants must 

show prejudice under rule 30, Utah Rules of Criminal Procedure); see also 

Liljeberg, 486 U.S. at 862 (“As in other areas of the law, there is surely room 

for harmless error committed by busy judges who inadvertently overlook a 

disqualifying circumstance.”).  Where, as here, another judge decides the 

                                              
 One caveat: due process may require reversal without prejudice in 

an appearance of bias case where an objective view shows a high probability 
of actual bias. See, e.g., Caperton v. A.T. Massey Coal Co., Inc., 556 U.S. 868, 872 
(2009) (discussing cases in which “the probability of actual bias . . . is too high 
to be constitutionally tolerable”) (cleaned up); Tumey v. Ohio, 273 U.S. 510, 
535 (1927) (reversing conviction where trier of fact—a county mayor—had a 
“direct pecuniary interest” in case outcome and an “official motive to 
convict”). The record here shows no probability—let alone a high one—that 
Judge Kouris was biased.  
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motion, the party must show either “actual bias or an abuse of discretion.” 

State v. Alonzo, 973 P.2d 975, 979 (Utah 1998). Boyer can show neither.  

 Boyer has not shown that Judge Kouris was actually biased. He did not 

denigrate any of Boyer’s personal characteristics or express extreme anger or 

outrage toward him. And Judge Kouris’s remarks to V.M. did not show the 

kind of extreme favoritism toward her that rendered him impartial. At most, 

Judge Kouris said he believed V.M., encouraged her, and questioned Boyer’s 

fortitude. R2867. V.M.’s credibility was not really at issue in the new trial 

motion. And Judge Kouris’s remarks are a far cry from actual bias, and 

merely “expressions of impatience, dissatisfaction, annoyance, and even 

anger” that “are within the bounds of what imperfect men and women, even 

after having been confirmed as [] judges, sometimes display.” Liteky, 510 U.S. 

at 555-56. And those expressions came only at the end of the case and after all 

the evidence was in.  

 Nor has Boyer shown that Judge Harris abused his discretion in 

deciding that Judge Kouris was not apparently biased. Considering his 

remarks toward V.M. and Boyer at sentencing in context, Judge Kouris 

simply intended—in fairly tame terms—to encourage a victim and chide her 

abuser. If being “exceedingly ill disposed towards the defendant, who has 

been shown to be a thoroughly reprehensible person” does not make a judge 
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“recusable for bias or prejudice,” id. at 550-51, then Judge Kouris’s 

comparatively mild remarks did not require his recusal. Indeed, the Utah 

Supreme Court has held that much more scathing remarks from Judge Kouris 

did not require his recusal. In Munguia, Judge Kouris excoriated the 

defendant at sentencing, saying that he had misplaced responsibility for his 

crimes on the victim and “ruined” and “destroyed” an innocent child. 2011 

UT 5, ¶¶18-20. The supreme court held that recusal was not required, 

explaining that “[p]erhaps there is a judge who could remain emotionally 

neutral when faced” with an unrepentant child molester; but that “no law 

requires it.” Id. at ¶20. 

 Further, while a court’s adverse rulings and statements, by themselves, 

cannot show bias, Liteky, 510 U.S. at 555-56, the court’s rulings and statements 

in the defense’s favor here show the opposite. Most saliently, Judge Kouris 

had granted the defense mistrial motion during the first trial, providing the 

very relief Boyer sought in the disputed motion: a new trial. R2265-66. He 

limited some of the State’s evidence on an issue raised by the defense. R2573-

75 Further, Judge Kouris sustained several defense objections during the 

second trial, including one during the prosecutor’s closing argument. See, e.g., 

R2491; R2493-94; R2499-2500; R2503-04; R2506; R2706-07; R2723; R2811-15. 

He granted defense extension requests. See, e.g., R2018-27 (continuing trial); 
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cf. R1220-21 (granting current counsel a fourth extension to file new trial 

motion). He demonstrated trust in defense counsel. See, e.g., R2025 

(explaining to prosecutor that defense counsel would never share protected 

discovery with Boyer). And he even praised defense counsel while speaking 

to the victim, lauding her for enduring cross-examination from “maybe one 

of the best defense lawyers in the state.” R2865.  

 Finally, Judge Kouris’s restitution rulings adverse to the defense, 

Aplt.Br. 66-71, are insufficient to show bias.  See Liteky, 510 U.S. at 555-56.  

III. 

Boyer cannot show prejudice from the trial court’s 
refusal to re-subpoena the victim’s mental health 
records. 

 Boyer’s final claim is that the trial court erred in shredding V.M.’s 

mental heath records after in camera review, and in not replacing them after 

conviction. Aplt.Br. 71-72. The trial court’s order notified the parties that it 

would shred the records. R303. Boyer did not object to this. Thus, he can only 

get relief on this claim by proving that his counsel were ineffective for not 

objecting. He cannot do so. 

                                              
 Though Boyer discusses restitution statutes and cases in some detail, 

he does not challenge the restitution orders themselves. See Aplt.Br. 66-71.  
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 Regardless of whether counsel performed deficiently in not objecting, 

this Court may resolve this claim on prejudice alone. See Strickland, 466 U.S. 

at 697 (stating that if it is easier to dispose of ineffective assistance claim for 

lack of prejudice, “that course should be followed”).  
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CONCLUSION 

  For the foregoing reasons, the Court should affirm.  

 Respectfully submitted on September 14, 2018. 

  SEAN D. REYES 
  Utah Attorney General 
 

/s/ John J. Nielsen 
  JOHN J. NIELSEN 
  Assistant Solicitor General 
  Counsel for Appellee 
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