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INTRODUCTION

M.C. responded to Miles’s Criagslist ad seeking an “obedient
submissive slut needed for group use” with a video of herself masturbating,
saying that she had no sexual limits and that she was “what [Miles was]
looking for.” M.C. wasn’t serious about it, but when Miles threatened to
release the video—which would endanger her job, schooling, and
reputation —she agreed to meet Miles for sex. M.C. felt blackmailed into
doing various sex acts; Miles claimed they were all consensual. She also said
that she objected during anal sex because it hurt, but that Miles just had to
finish. Miles agreed that she objected during anal sex but said that he

immediately ceased.



Miles was charged with several sex offenses, but convicted only of one
count of forcible sodomy, which was based on his having anal sex with M.C.
Miles moved for remand on a claim that his counsel was ineffective for not
introducing the Craigslist ad into evidence, which he alleged contained a
solicitation for anal sex.

This Court remanded to discover what the Craigslist ad said, what trial
counsel knew about it, and why counsel did not elicit more details from it.
The trial court found that the ad did not include a solicitation for anal sex and
that counsel knew its contents. But it found that counsel chose not to elicit
greater detail about it for several reasons, including that it could make his
client look worse and because the parties’ later emails and conversations laid
out what sexual activity they would do together.

Miles spends considerable effort seeking to undermine the trial court’s
finding on the ad content. He has not shown clear error. But those findings

aside, Miles’s claim fails because he cannot show prejudice.

REMAND TESTIMONY AND FINDINGS

This Court remanded under appellate procedure rule 23B for the trial
court to hear evidence and make findings on Miles’s claim that his counsel
was ineffective for not introducing the content Miles’s Craigslist ad that M.C.

responded to. The purpose of the remand was to determine three things: (1)



what the ad said; (2) what trial counsel, Paul Christensen, knew about it; and
(3) counsel’s reasons for not trying to introduce the content at trial. R1348.
Testimony. Three people testified at the hearing: Christensen, M.C.,}
and Miles. Christensen said that Miles told him about the content of the ad,
and that he was able to get a copy of it. R1459-60, 1462.2 “There was talk of
group sex, there was talk of anal sex, there was talk of things that [Miles] had
seen on the internet.” R1461.% But after discussing the matter with Miles, he
chose not to introduce the content because he wanted to focus instead on the
emails and other interactions between M.C. and Miles. R1461-62, 1473. As he
saw it at the time, the ad was merely the first salvo in an ongoing sexual

negotiation. R1486-87. Thus, the communications closer in time to the acts

1 By the time of the hearing, M.C. had married, and is now M.C.M.
R1510. For consistency with prior filings, the State continues to refer to her as
M.C.

2 Christensen had previously told a defense investigator that he was
not able to get a copy of the ad. R1462-72. He told the prosecutors and State
investigator that whatever was in the file was what he got. R1476-80. Given
that appellate counsel had access to the file, and sought the ad
(unsuccessfully) from Craigslist, R1389, 1509-10, the most reasonable
conclusion is that the ad was not in the defense file.

% This contradicted his prior testimony at the hearing and a statement
in the prosecutors’ interview that Miles did not detail for him what was in
the ad. R1481, 1494.



were the most relevant to determine M.C.s consent.* Christensen also
thought the ad had the potential to place Miles in a “worse light” than he
already was. R1484, 1490, 1492.

Miles said that his ad included a “detailed list” of activities he was
seeking, including “[h]air pulling, bondage, face smacking, anal sex, double
penetration, face fucking, choking, spanking, and just rough sex in general.”
R1497. He claimed to have gone over the ad contents “in detail” with his trial
counsel. R1498. Miles said he asked counsel to get a copy of the ad, but Miles
never saw it. [d. Counsel told him, Miles said, that he would “just question
[Miles] about it on the stand.” Id. He admitted that he did not like reading the
emails at trial because they were “very graphic” and did not make him look
good. R1504-06. But he claimed that the additional details would not have
made him look any worse. R1507.

M.C. briefly testified and disagreed with Miles about what was in the

ad —relevant here, she said that it did not include anal sex. R1511.

4 After trial, he thought differently, and planned to “fall on [his] sword”
for Miles because he had not introduced the ad. R1475, 1486-87. But even
during the hearing, he vacillated on whether he thought the ad was relevant
to show consent. Compare R1474-75, 1478, 1480 (ad not relevant) with R1476,
1489, 1493 (ad relevant).



Judge Skanchy made three sets of fact findings. First, on the ad content,
he found that the ad solicited sexual activities including “hair pulling,
bondage, face smacking, double penetration, face fucking, choking, spanking,
and just rough sex in general.” R1574. Because it found M.C. “a more credible
witness than Mr. Miles,” it found that the ad did not include a solicitation for
anal sex. Id.

Second, on what counsel knew, he found that trial counsel had a copy
of the Craigslist ad, discussed it with Miles, and “was aware of its contents”
through both his possession and discussion. R1576.

Third, on counsel’s reasons for not eliciting more detail, the court
found that counsel “considered the evidentia[ry] value of the Craigslist ad
and intentionally chose not to introduce it” for several reasons: (1) he
expected to elicit details from Miles and /or M.C. and “did not need to bolster
the[ir] testimony”; (2) he thought that their emails and conversations would
be sufficient to show what they agreed to do; (3) he did not think the ad was
relevant to consent, “though his testimony was inconsistent on this point”;
(4) he believed “the details could have put Mr. Miles in a worse light in the
jury’s eyes,” and make him look “reprehensible”; (5) he thought that “Utah
juries have a hard time understanding why anybody would consent to anal

sex”; (6) he believed that the emails represented the negotiation and sexual



contract between the parties, which included M.C.’s statement that she had
“no limits.” R1577. The court also found that Miles did not like how the
emails made him look at trial, so he “shut down” and refused to read them.
R1577. Finally, it found that Miles believed that the ad “could not have made

him look any worse to the jury.” Id.

ARGUMENT

L.

Miles cannot prove ineffective assistance because admitting a
duplicative ad would not have changed the evidentiary picture
enough to make a more favorable outcome reasonably likely,
and counsel reasonably chose not to make Miles look worse.

Miles argues that trial counsel was ineffective for not introducing the
content of the Craigslist ad. Sup.Br.Aplt. 8. Miles cannot show prejudice
because the ad would have been duplicative. He also cannot show deficient
performance because counsel could reasonably rely on the emails and Miles’s
testimony to show M.C.s consent without making Miles seem any more
“reprehensible.”

To prove ineffective assistance, Miles must show both (1) deficient
performance and (2) prejudice. Strickland v. Washington, 466 U.S. 668, 687
(1984). Surmounting this “high bar is never an easy task.” Padilla v. Kentucky,
559 U.S. 356, 371 (2010). Deficient performance “requires showing that

counsel made errors so serious that counsel was not functioning as the



‘counsel” guaranteed by the Sixth Amendment.” Strickland, 466 U.S. at 687.
The reviewing court must “evaluate the conduct from counsel’s perspective
at the time,” rather than with the benefit of hindsight. Id. at 689.

This timeframe is important because it tempting to conclude that
counsel acted unreasonably because a strategy failed. State v. ].A.L., 2011 UT
27, 925, 262 P.3d 1 (refusing to “second guess counsel’s actions” and noting
“that an attorney’s job is to act quickly, under pressure, with the best
information available”). That is not how Strickland works. The Sixth
Amendment guarantees only the reasonably effective assistance of counsel,
not the successful assistance of counsel. State v. Tyler, 850 P.2d 1250, 1258 (Utah
1993).

The ultimate inquiry under Strikland’s deficient performance prong “is
not whether counsel’s choices were strategic, but whether they were
reasonable.” Roe v. Flores-Ortega, 528 U.S. 470, 481 (2000); see also Dows v.
Wood, 211 F.3d 480, 487 (9th Cir. 2000) (counsel’s representation need “be only
objectively reasonable, not flawless or to the highest degree of skill”).
Counsel’s performance is deficient under Strickland only when “no

competent attorney” would have acted similarly. Premo v. Moore, 562 U.S. 115,

124 (2011).

-10-



Counsel has particularly wide latitude when deciding what evidence
to introduce —a decision left to counsel’s discretion that does not require the
client’s consent. See United States v. Chapman, 593 F.3d 365, 368 (4th Cir. 2010)
(“Decisions that may be made without the defendant’s consent primarily
involve trial strategy and tactics, such as what evidence should be
introduced|[.]”); United States v. Teague, 953 F.2d 1525, 1531 (11th Cir. 1992)
(same).

Miles must also prove prejudice—“that counsel’s errors were so
serious as to deprive the defendant of a fair trial . . . whose result is reliable.”
Strickland, 466 U.S. at 687. A defendant must demonstrate that in the absence
of counsel’s deficiency, there is a reasonable likelihood of a result more
favorable to him. Id. at 694; State v. Bond, 2015 UT 88, Y46, 361 P.3d 104 (need
to prove prejudice on all unpreserved claims). Prejudice cannot be based on
speculation, but must be a “demonstrable reality.” State v. Chacon, 962 P.2d
48, 50 (Utah 1998); see also Allen v. Friel, 2008 UT 56, 421, 194 P.3d 903 (same).

In sum, this Court must evaluate counsel’s decisions from his
perspective at the time they were made, and reverse only if Miles proves both
that his counsel acted entirely unreasonably and that there is a reasonable

likelihood of a more favorable result for him absent the unreasonable action.
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If it is easier to dispose of a claim for lack of prejudice, “that course
should be followed.” Strickland, 466 U.S. at 697. That course is appropriate
here because Miles cannot show prejudice.

The issue here was whether M.C. consented to anal sex. Miles
contended that the Craigslist ad would have supported his argument that she
did because, he said, it explicitly solicited anal sex.

But the trial court found against Miles on the factual predicate for this
claim. Though the trial court found that trial counsel had a copy of the ad, it
is no longer available, and apparently irreplaceable. Because the trial court
believed M.C. that anal sex was not part of the ad, the content of that ad
included “hair pulling, bondage, face smacking, double penetration, face
fucking, choking, spanking, and just rough sex in general.” R1574. As
appellate counsel explains in some detail, “double penetration” could imply
anal sex, but not necessarily. See Supp.Br.Aplt. 11-12.

Even if there were agreement that “double penetration” included anal

sex,® it would have added nothing where the emails in evidence show that

> Given the ambiguity in the term, had Miles testified that he used the
term to imply anal sex, the victim might have testified that she understood it
to not include anal sex. See Supp.Aplt.Br. at 11 (discussing different meanings
that the term may take). (continued . . .)
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M.C. responded that she had no limits sexually. R1577; see also SE1, 25
(“Limits: none.”). Whatever having no sexual limits means, it surely includes
anal sex. So there was solid, documentary evidence from which the jury could
infer that M.C. was initially consenting to anal sex from her very first reply
email. Saying that the ad itself included anal sex—whether explicitly or
implicitly, Supp.Aplt.Br. at 9-14 —would not have materially added to the

evidence in Miles’s favor.

Miles also attacks the trial court’s finding that “anal sex” was not
among the listed activities in the ad. Supp.Aplt.Br. 8-13. He has not shown
clear error. “The burden of overturning factual findings is a heavy one.”
Brown v. State, 2013 UT 42, 169 n.63, 308 P.3d 486 (cleaned up). It requires
more than “simply restat[ling] or review[ing] evidence that points to an
alternate finding or a finding contrary to the trial court’s finding of fact.”
Ostermiller v. Ostermiller, 2010 UT 43, 420, 233 P.3d 489 (cleaned up). To show
clear error, Miles must “identify the supporting evidence and explain why
the trial court’s factual finding is nonetheless against the clear weight of the
evidence.” State v. Reyes-Gutierrez, 2017 UT App 161, 925, 405 P.3d 781.

Trial courts get great deference on who they believe because they see
and hear live testimony, which can come across very differently than a cold
record. See Brown, 2013 UT 42, 463. Because the ad is not available, its content
can be gleaned only from counsel’s, Miles’s, and M.C.’s testimonies. After
hearing that testimony, Judge Skanchy believed M.C. And for good reason.
Counsel’s testimony was self-contradictory in several respects — both with his
testimony at the hearing and with his prior statements—and Miles’s
testimony was self-serving. While it is true that M.C. had previously said she
did not recall the ad’s “exact wording,” she explained that she could recall
some things that were not included once she saw Miles’s proposed list.
R1512-14. The list merely jogged her memory. And as explained, even if the
term “double penetration” implied anal sex, Miles cannot show prejudice.

-13-



And whatever the state of consent at the beginning, Miles agreed with
M.C. that she objected during the act. R459-60; R884-85; SE26 at 17:35-18:50;
see also id. at 29:50-30:15. As explained in the State’s primary response brief,
Aple.Br. 23-24, the only question then would have been whether he continued
despite that objection or stopped immediately. Initial consent is irrelevant to
withdrawn consent.

Miles also cannot show deficient performance. Reasonable counsel
could decide that enough was enough, and to not introduce yet more
evidence of scandalous sexual behavior, particularly where Miles himself
was squeamish about reading the details in front of the jury. Counsel could
also reasonably decide that the emails and later conversations were better
evidence of the parties’ agreement than the opening salvo in a sexual
negotiation —many of the terms of which (such as group sex) did not come to
fruition under anyone’s version of the night’s events.

Miles likens his case to others in which counsel was found to have
performed deficiently, Supp.Aplt.Br.15-17, but they are distinguishable. In
Templin, defense counsel performed deficiently because he did not contact a
witness who had seen Templin and the victim “kissing passionately for over

tifteen minutes” before the alleged rape. State v. Templin, 805 P.2d 182, 188
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(Utah 1990). Here, there were no other witnesses to Miles’s and M.C.’s
interactions the night they met.

In J.A.L., the defendant specifically asked his counsel to test a rape kit
because he believed that it would contain exculpatory evidence. Statev. . A.L.,
2011 UT 27,262 P.3d 1. The Utah Supreme Court held that counsel performed
deficiently because it could “not imagine a circumstance in which trial
counsel could justify declining to test physical evidence that his client
reasonably believes would be exculpatory.” Id. at §35. There was no untested
physical evidence here. Further, the crux of J.A.L. was that counsel cannot
devise a strategy that assumes his client is lying. That does not translate here
because even if Miles were truthful about the extra evidence, the evidence
was still extra and not as compelling as what came later.

Finally, in Gregg, counsel performed deficiently for two reasons: (1)
counsel failed to investigate the victim’s emails —which Gregg himself later
obtained —which would have impeached her testimony that she ceased using
a dating service after the rape; and (2) counsel failed to present evidence that
the victim and Gregg had engaged in nearly an hour of consensual foreplay
before the rape. Gregg v. State, 2012 UT 32, 9925, 31, 279 P.3d 396. Though
neither Miles nor the victim retained all the emails, those that were available

were presented. And even under Miles’s own account, there was no foreplay
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here; just a request for sex followed by immediate action. R805 (Miles
testifying that he “just threw it out there” and asked the victim if she “would
like to be a good little slut for [him],” to which she said “yes immediately,”
without hesitation).

Contrary to Miles’s arguments, counsel could reasonably have decided
that the evidence presented sufficed to show that the victim agreed to all the
sexual activity, and that additional detail on the pre-communication and ad
itself would have added little to the defense case based on their actual
communications and encounter and ran the risk of further alienating the
jury.

Miles asserts that the ad was important because anal sex is “often
stigmatized” and “practiced by only a minority of the population.”
Supp.Aplt.Br. 18-19. In support of this alleged stigma, he cites to trial
counsel’s opinion and a law review article from 20 years ago. Id. at 19-20. But

sexual mores have changed a lot in two decades —indeed, according to his

® This reasoning comports with the trial court’s first, second, fourth,
sixth, seventh, and eighth reasons that it found counsel did not introduce the
ad content. R1576-77. It relates to the third rationale —that the ad was not
relevant to consent —in that it shows that even if marginally relevant, counsel
could decide against introducing more detail. The fifth rationale — that Utah
juries have difficulty understanding why anyone would consent to anal sex —
is undercut by the societal shifts discussed below.
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own numbers, nearly half (40%) of adults admitted to having anal sex at some
point. Id.; cf. State v. Bagness, 2014 UT 4, 36, 322 P.3d 719 (discussing evidence
that our “Victorian past is well behind us.”). Indeed, Miles himself earlier in
his brief points out that the term “double penetration” has “worked its way
into the vocabulary of mainstream society.” Supp.Aplt.Br. 12. Something
mainstream is by definition not stigmatized.

He also argues that the ad would have shown Miles’s belief that M.C.
had consented. Supp.Aplt.Br. 20. But counsel could reasonably decide that
the later emails and discussions between Miles and M.C. were better evidence
of what she was agreeing to.

Finally on this point, he asserts that introducing testimony of the ad’s
contents would have “undermined M.C.[]'s general credibility.”
Supp.Aplt.Br. 21. But any impeachment value would have been marginal at
best.

Miles argues that the jury’s acquittal on the other counts shows that he
would have been acquitted on this count had counsel done as he now insists
he should have. Supp.Aplt.Br. 32. But divining meaning from acquittals is
akin to reading tea leaves, and fraught with the same uncertainty.

Jury deliberations are, by design, a black box. Absent rare exceptions

not applicable here—see, e.g., Utah R. Evid. 606(b)(2); Pena-Rodriguez v.
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Colorado, 137 S.Ct. 855 (2017) —“an individualized assessment of the reason
for” a given verdict “would be based either on pure speculation, or would
require inquiries into the jury’s deliberations that courts generally will not
undertake.” United States v. Powell, 469 U.S. 57, 66 (1984). Acquittals are just
as “likely to be the result of mistake[] or lenity” as they are to result from
believing or not believing certain evidence. Id. at 68; see also State v. Cady, 2018
UT App 8, §934-40, 414 P.3d 974 (noting “myriad ways the jury might have
reasonably reached its separate verdicts” on different counts); cf. State v. Beck,
2006 UT App 177, 915, 136 P.3d 1288 (noting that different conclusions
regarding the source of a mixed verdict were “feasible”). As such, courts
should refrain from assigning any meaning to a mixed verdict.

The State acknowledges that despite the inherent uncertainty of this
approach, both this Court and the Utah Supreme Court have relied on mixed
verdicts in determining prejudice in the past. See, e.g., State v. Richardson, 2013
UT 50, 943, 308 P.3d 526; State v. Cruz, 2016 UT App 234, 445, 387 P.3d 618.
The State believes that the Court should not do that here, but to the extent
that this Court believes otherwise, it should read the acquittals as explained
in the State’s first response brief —that the jury disbelieved the blackmail
theory, but believed that Miles did not withdraw immediately after M.C.

withdrew her consent during anal sex.
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The State’s main theory was that all the acts were nonconsensual
because they were based on blackmail: unless M.C. met Miles for sex, he
would release a video that had the potential to get her kicked out of school,
fired from her job, and cause great embarrassment to her and her family.
R905-27 (State closing). At a “bare minimum,” the prosecutor asserted, Miles
acted recklessly under the blackmail theory because the victim’s apparent
consent would have been given only after he threatened her multiple times.
R922-24. The prosecutor alternatively argued that the acts were not
consensual because M.C. said no, and that the anal sex in particular was not
consensual because M.C. said to stop and that it hurt, but Miles “still had to
finish.” R906-07.

The acquittals may show that the jury rejected both the blackmail
theory and the victim’s testimony that she said “no” before or during any of
the oral or vaginal sex. See Supp.Aplt.Br. 32-33. But this does not mean that
the anal sex count turned on the jury’s view that no one would consent to
such behavior. The State alternatively argued that the anal sex was
nonconsensual because Miles “had to finish” despite the victim’s objection.
R906-07. Both the victim and Miles agreed that she objected during the act.
By his own admission, then, he knew that her consent had ended. So the only

question was what Miles did in response. He said that he “immediately”
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withdrew; she said that he continued. The conviction shows that the jury
believed this portion of the victim’s testimony. In short, Miles’s defense did
not fail because of the way that the recklessness jury instruction was
formatted; it failed because the jury did not believe he stopped when the
victim told him to.

II.

Miles has not shown cumulative prejudice.

Miles also cursorily argues that this Court should reverse for
cumulative error. Supp.Aplt.Br. 33-34. But for the reasons explained here and
in the State’s response brief, he has shown no error, let alone cumulative

prejudice from multiple errors.

CONCLUSION

For the foregoing reasons, the Court should affirm.
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February 26, 2019
* x )

THE COURT: All right. We're hearing the matter of
State of Utah vs. Thomas Jeffrey Miles. It's Case 141910634.

Counsel, if you'll make your records of appearance,
please.

MS. SERASSIO: Melanie Serassio for the State.

MR. NIELSEN: John Nielsen for the State.

MS. SINGLETON: Lacey Singleton and Alexa McCallum
for Mr. Miles.

Your Honor, I think we would be invoking the
exclusionary rule if there is == I'm not sure that we're all --

THE COURT: If you're here as an anticipated witness,
I'm going to ask you to wait out in the hallway so that when
you testify, you're not influenced by the testimony that you
might have heard from others. And I'll also ask you not to
talk about your testimony. And for those of you who remain in
the audience because you are not witnesses, I'll ask you not to
talk to people who are witnesses about testimony you may have
heard here.

All right. We have three issues: contents of a
Craigslist add; details available to defense counsel relating
to content of Craigslist add; and counsel's reasons for not
investigating or introducing content of Craigslist ad.

So how are we handling it in terms of who's calling
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who?

MS. SERASSIO: I believe the Defense intends to call
the defendant and his attorney, Your Honor. The State has
Margo Crandall if we -- here for rebuttal. And they did
originally list Kim Ryan as a witness. I believe, at this
time, the Defense is not going to call her as a witness.

MS. SINGLETON: That is correct.

MS. SERASSIO: So if she's remaining in the
courtroom, I would ask that if they —-- that they won't be able
to change their minds and then call her as a witness, Your
Honor.

THE COURT: Okay. We understand the ground rules,
then. Go ahead and call your first witness.

MS. SINGLETON: Your Honor, the Defense will call
Paul Christensen (inaudible).

MR. NIELSEN: For the record, Your Honor, the victim
is remaining in the courtroom, in exception to the exclusionary
rule.

THE COURT: Okay.

(Witness sworn.)

MS. SERASSIO: Your Honor, I believe at this time, we
have two stipulated exhibits, State's Exhibit 1, State's
Exhibit 2, which were State's Exhibit 1 and State's Exhibit 25
at the trial, Your Honor.

THE STATE: Okay.
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PAUL RICHARD CHRISTENSEN,
Called by the Defense, having been duly
sworn, 1s examined and testifies as follows:

* Kk %

DIRECT EXAMINATION

BY MS. SINGLETON:

Q. Can I please have you state your full name and spell
your last name for the record?
A, Paul Richard Christensen. C-H-R-I-S-T-E-N-S-E-N.

Q. And Mr. Christensen, how are you employed?

g

I practice solo.
Q. As an attorney?
A Correct.

Q. And back in -- did you have an occasion to represent
Thomas Jeffrey Miles?

A. Yes.

Q. Okay. And that is the -- and what were the -- did
you and (inaudible) go to trial in that matter?

A. We did.

Q. Okay. Are you familiar with the -- do you recall the
facts in the case that were -- that you represented Mr. Miles
on?

A. Yes.

Q. Okay. And as part of that trial, do you recall there

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETOI&14585
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being the matter of the Craigslist ad?

A, Yes.

Q. Okay. And what -- how did you come to know about the
Craigslist ad?

A. Jeff related those things to me, what were said and
what were done.

Q. Okay. So he did explain to you the content of the
Craigslist ad?

A. Yes, he did.

Q. Okay. And do you recall specifically what the
content of that Craigslist ad were?

A, Only vaguely, it's been too far. But I knew that it
was the manner in which him and the alleged victim contacted
each other.

Q. Okay. Did he -- do you recall whether Mr. Miles
explicitly told you what the ad said, even if you can't recall
what that was?

A. Ask that question again.

Q. So although it's been a long time and you maybe not
remember right now what the content of the ad stated, do you
recall whether or not Mr. Miles told you, specifically, what
the ad said?

A. Yes, I think so.

Q. Okay. Did you ever make an attempt to obtain a copy

of that Craigslist ad?

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETO%14596
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A. Of all the communications?

Q. Yes.

A. Yes.

Q. You did attempt to get the Craigslist ad?

A. Uh-huh.

Q. Is that a "yes"?

A. Yes.

Q. Okay. And by what manner did you attempt to get that
ad?

A. Just by a letter to the advertiser, Craigslist
themselves.

Q. Okay.

A. Also, I believe, his mother gave me copies, or he

did, I'm not sure.
Q. So, you had copies of the ad, itself?

A. Uh-huh.

Q. You did?
A. Yess
Q. Okay. And, did you -- was the -- did -- okay. ©So at

trial, when you went to trial in the case, you actually did

have the Craigslist ad in your possession?

A, Yes.
Q. Okay. And did you choose to introduce it into
evidence?

A. I did not.

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETO%14607
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Q. Okay. And why was that?

A, It was tactical strategy. I discussed it with Jeff.
I knew I would be able to elicit the communications, both from
the victim, as well as from Jeff, the content of that —-- of
those communications.

Q. Okay. And did you, in fact, illicit from either the
victim or Jeff, the specific details of what the ad said?

A. It's been too long, but I believe I did, with regards
to the type of behavior that was being sought.

Q. And what do you recall, as far as that goes?

A, There was talk of group sex, there was talk of anal

sex, there was talk of things that Jeff had seen on the

internet.

0. Who testified to that at trial, as far as you can
recall?

A, I know Jeff did. I do not recall what Margo
testified, as to what -- how she responded.

Q. And so, had she testified that she did not recall
what the ad said, would you have asked her? Would you have
showed her the ad to refresh her recollection of that?

A. Possibly.

Q. Okay. Do you recall whether or not that happened?

a. As I recall, she was honest and upfront about what
was in the ad and what took place.

MS. SINGLETON: Your Honor, can I have a minute,

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETOI&1461 8
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please?
THE COURT: Yes.
Q. (BY MS. SINGLETON:) Okay. Well, let's just -- let's
go back. So it's your testimony here today that you did send a
letter to Craigslist to get the ad?

a. Uh-huh.

Q. Yes?

A. Yes.

Q. Okay. And you did, in fact, obtain the ad, itself?
A. Yes.

Q. And you are familiar with what it said?

A, Yes.

Q. Okay. And it was just your decision, on a tactical

reason, not to introduce the content of the ad at trial?

A, That would be correct. I knew that if I was able to
elicit, from both Jeff, as well as Margo, their communications,
I didn't think that I needed to bolster the testimony of either
one.

Q. Do you recall speaking to an investigator from our

office, Guy Yoshikawa recently about this case?

A, To who?

Q. Do you recall speaking to an investigator from the
LDA -- from our office, Guy Yoshikawa, about this case?

A. No.

Q. You don't recall speaking to him about that?

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETOIb1462 9




10

11

12

13

14

16

17

18

19

20

21

22

23

24

25

A. No.

Q. And, so I take -- so, if you had spoken to him -- so,
it's your testimony that you did not speak to anyone from the
LDA's office?

A. That doesn't sound familiar to me, the name, or
anyone from LDA calling me about it.

Q. Okay. Well, have you spoken to anybody, prior to
this hearing, about this case?

A, Yes. Once I found out that there was a subpoena for
me to testify, I met with the Attorney General's Office, as
well as the District Attorney's Office.

Q. Do you recall a phone call with another individual
that you had a conversation with about this case?

A, I do not.

Q. Okay. Do you recall telling anybody that you never
tried -- that you never got the ad?

A, No. Do you know when this conversation was supposed
to have taken place?

Q. It would have been, approximately, November 29th of
last year.

A. No, I don't recall any conversation with anybody.

Q. And so you never -- you don't recall telling anybody
that you never located the ad?

A No.

Q. You -- okay. But your testimony here today is that

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETOZ&1463‘LO
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Jeffrey -- not only did you have the ad, but that Jeffrey told
you everything about 1it?

A. Yes.

Q. Do you recall telling, when you had the interview
with the AG's office or the DA's office, that you don't
remember the client ever telling you about the content of the
ad?

A. I don't remember saying that in the AG's office.

MS. SINGLETON: I'm sorry, Your Honor, if I could
just have a moment.

THE COURT: Sure.

MR. NIELSEN: Just one moment, Yocur Honor.

THE COURT: Absoclutely.

Q. (BY MS. SINGLETON:) I just want to make sure that
we're all on the same page. So 1s 1t your testimony that you
did send a letter to Craigslist?

A. Uh-huh. Correct.

Q. And that you actually received something back from
Craigslist?

A. Yes, I did.

Okay. And that was the ad?
Yes.
And did you send that ad to the State?

No, I did not.

o » © ¥ ©

Okay. And why?

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETOIb1464’;L]_
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A, I don't recall why I didn't send it.

Q. Okay.

A. I don't know if I didn't receive the discovery
request or not.

Q. And so, there were -- well, I want to make
sure -- because there were also -- there were also some emails
at issue in the trial, correct?

A. Correct.

Q. And I want to just make sure that like -- is what
you're referring to is what you received back from Craigslist
different than what we're talking about than the emails?

A, Ask that question again.

Q. So there were two different things. There's the
Craigslist ad that you received, you say, correct?

A. Correct.

Q. And that's -- in your testimony here today, is that
ad different than the emails that we're talking about?

A. Yes.

Q. Okay. Okay. And so it's your testimony here today
that you don't remember telling the AG's office that you don't
remember the client ever telling you anything about the ad?
About -- did you tell the DA's investigator that you don't
remember Jeffrey telling you anything -- Mr. Miles telling you
anything about the ad?

a. This interview happened less than a week ago, maybe

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETO%146
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ten days ago.

Q. Right.

A, And I remember Jeff and I talking about the ad and
about the emails. And I also referred to the AG that we did
talk about those things.

Q. Okay. That you did -- you told the AG that you did
talk about --

A. Did talk to Jeff about those.

Q. Okay. And that Jeff told you the contents of that
ad?

A, Yes.

Q. And do you recall them asking you whether you thought
that the ad would have been helpful to your case?

A. Whether the AG told me what --

Q. Whether the AG or the DA asked you if the ad would
have been helpful to your case?

A. I don't remember them asking me that.

Q. Okay. And it's also your testimony here that you
don't recall having an interview with an investigator from the
LDA office —-

a. I do not.

Q. -— you don't remember -- okay.

All right. I'm going to play a recording for you and
I'm going to ask you whether or not you recognize whether this

is you, in fact you, on the recording, okay?

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLET0161466L3
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(Recording played.)
GUY YOSHIKAWA: This is Guy.
MR. CHRISTENSEN: Sorry, Christensen calling you
back. How are you?
GUY YOSHIKAWA: Yes.
(Recording stopped.)
Q. (BY MS. SINGLETON:) Is that -- is that you --
A. Sounds like my voice. Can you play it again?
Q. Yes.
MR. NIELSEN: Sure.
(Recording played.)
GUY YOSHIKAWA: This is Guy.
MR. CHRISTENSEN: Sorry, Christensen calling you
back. How are you?
GUY YOSHIKAWA: Yes. Paul, I'm good, thank you.
(Recording stopped.)
A. That's me.
Q. (BY MS. SINGLETON:) That's you? Okay. Does this

refresh your recollection in any degree about whether or not --

A. No.
Q. -— you had a conversation with Guy, from our office?
A. Don't remember at all.

But you would agree that this is your voice?

» 0

Yes.

MS. SINGLETON: And, Your Honor, at this point, I

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETOI&146714
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would move to play this recording that he's identified as --

MR. NIELSEN: We're okay with that, Your Honor.

THE COURT: Let's put it up so -- next to a
microphone and put the -- well, you've done that already.

MR. NIELSEN: Yes.

THE COURT: Sounds like we're -- it's as good as
we're going to get it, unless we played it over our —-- we can
play it over our intercom.

THE CLERK: No, we can't.

THE COURT: We can't.

MR. NIELSEN: Could Your Honor hear the first part?
Was that sufficient?

THE COURT: Yes.

MR. NIELSEN: Okay. I will --

THE COURT: Yes. It's a little softer than I'd
prefer, but --

MS. SINGLETON: Do you want me to play it on -- off
of mine on -- up here?

THE COURT: No, no. As long as Mr. Christensen can
hear it and Counsel can hear it and I can hear it, we should be
good. Sounds like you could hear it? I think I heard it.

MR. NIELSEN: Okay. TI'll have it on full blast.
We'll try again.

(Recording Played)

GUY YOSHIKAWA: How are you?

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETO%146815
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MR. CHRISTENSEN: Good. Thank you.

GUY YOSHIKAWA: Good.

MR. CHRISTENSEN: "How can I be of assistance for
Jeff?

GUY YOSHIKAWA: I appreciate it. I realized that
Themas's —-- Thomas Miles's middle name was Jeff. Apparently,
I'm not aware if you know, but I guess there has been a court
hearing set for December 12th, I believe it is.

MR. CHRISTENSEN: I think it's the 7th.

GUY YOSHIKAWA: Is it the 7th? Okay. Yeah, they
told me it was the 12th, but okay. And then the attorney had
just a couple questions, you know, before the trial to ask you
and it was mentioned, I guess, on the message I left.

But, were you aware of any Craigslist ad at the time
ol Lhe trial?

MR. CHRISTENSEN: Craigslist ad?

GUY YOSHIKAWA: Yeah, apparently there was —-

MR. CHRISTENSEN: Oh --

GUY YOSHIKAWA: -- a Craigslist --

MR. CHRISTENSEN: Yes, there was one mentioned.

GUY YOSHIKAWA: Okay.

MR. CHRISTENSEN: But I don't remember finding one.

GUY YOSHIKAWA: Okay. Okay.

MR. CHRISTENSEN: I don't remember finding one and I

don't think it ever came into any kind of evidence, unless

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETOZb1469‘L6
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somebody testified about it. Maybe Jeff testified. But, you
know, the way I (inaudible), she was on the Craigslist.

GUY YOSHIKAWA: Right.

MR. CHRISTENSEN: Because that was the --

GUY YOSHIKAWA: Okay. So —-

MR. CHRISTENSEN: The only thing -—- and I told him
after -- after we got out verdict, they acquitted him of three
of the four counts.

GUY YOSHIKAWA: Uh-huh.

MR. CHRISTENSEN: I guess you're aware of that.

GUY YOSHIKAWA: Right.

MR. CHRISTENSEN: And I said, "You know what, you've
got a real strong possibility on an appeal here.”

GUY YOSHIKAWA: Uh-huh.

MR. CHRISTENSEN: And I had tried to make a motion
to, you know --

GUY YOSHIKAWA: Uh-huh.

MR. CHRISTENSEN: -- for, you know, to dismissal,
notwithstanding the verdict and they didn't do that. Then, I
don't know if -—- I'm sure the attorney knows that during her
testimony, some of her testimony was not recorded, because they
didn't turn it back on.

GUY YOSHIKAWA: Oh.

MR. CHRISTENSEN: So, Mr. (inaudible) and myself, we

tried to reconstruct it the best as we remembered it.

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETO%147017




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

GUY YOSHIKAWA: Right.
MR. CHRISTENSEN: I'm sure that's part of the reason
they're getting a new trial off this one.
GUY YOSHIKAWA: Yes, that's probably it. Yeah. And
S0 you were -- I mean, you were somewhat aware of the
Craigslist ad, but not necessarily, you know, had reviewed it,
seen it --
MR. CHRISTENSEN: No.
GUY YOSHIKAWA: You know, or anything like that. So,
you know, you did introduce it because, you know, you --
MR. CHRISTENSEN: I didn't ever locate one.
GUY YOSHIKAWA: Right. Right. Okay. Good. I think
that --
(Recording Stopped.)
Q. (BY MS. SINGLETON:) So, did you hear your —-- what you
told our investigator?
A. Yes, I did.
Q. Okay. But your testimony here today is that you did,
in fact, have the ad?

A, Yes.

5

So why did you tell my investigator that you didn't?

A, In July, I had forgotten that I didn't.

Q. But you recall now that you did?

A, Yes.

Q. Okay. But, okay. So, all right, well, setting that

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETOZb147118
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aside.
THE COURT: What was the date of that?
MS. SINGLETON: November 29, 2018.
THE COURT: November 29, two-thousand --
MS. SINGLETON: '18.
THE COURT: '18.

Q. (BY MS. SINGLETON:) Okay, well, let's move on. So,
assuming that you did have this trial -- this ad, at trial, as
you testified -- your testimony is today that you did. Yes?

A. Yes.

Q. Your decision -- your defense at trial was that this

was consensual?

A.
Q.
A.

Q.

Correct.
Correct?
Correct.

And do you recall —-- actually, let's finish playing

this part of the recording. I'm going to play just the

remaining part of this recording for you first.

Q.

MR. NIELSEN: Counsel?

MS. SINGLETON: Yes.

MR. NIELSEN: Okay. That's fine.
(Counsel Confer.)

(BY MS. SINGLETON:) Okay, so the defense of consent,

your defense was that all of these acts were consensual,

correct?

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETOIb147219
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A. Correct.
Q. Including the count of the charge relating to anal
sex --
A. Correct?
Q. ~-— correct?
If this ad -- you don't recall right now, the

specific contents of the ad, correct?

A. No.

Q. No. Let's assume that the ad did reference anal sex,
would that have made your decision to introduce that relevant
or, would that have made it more likely that you would have
introduced the ad?

A. No.

Q. Okay. And why is it that you didn't introduce the
ad, strategically?

A, Strategically, I knew that if I could get it from
either Margo or from Jeff, about what the conversations were
between them, that would be sufficient for the jury to hear
what took place and what was expected of the parties.

Q. Okay. But if there was not evidence introduced from
either Margo or Jeff at trial about anal sex being expected, if
Margo denied that, would the ad have been relevant then?

A. Yes.

Q. And was that, in fact -- do you recall whether or not

that was, in fact, her testimony?

PAUL RICHARD CHRTSTFNSEN - Direct by MS. SINGLETOIb1 20
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A. I don't recall her testimony, at this time.

Q. Okay. The ad's title -- do you recall the title of
the ad?

A. No.

Q. If it was "An Obedient, Submissive Slut Needed for

Group Use" sound familiar?

A. Yes. I remember Jeff testifying to that.

Q. Okay. Did you ask Jeff what -- did you ask Jeff, on
direct, what his -- what the content of the ad was?

A. No.

Q. Okay. And why is that?

A, I believe that I asked how did he first come in
contact with Margo. And that's what he said his contact came
through, was this ad that he had placed and the language he had
used in the ad.

Q. Okay. And why did you not think it was relevant,
what the ad was soliciting?

A, I believed it was relevant. I just didn't think that
I needed to enter it if I've got Jeff testifying to it.

Q. But you just testified that you did not ask Jeff to
testify about the contents of the ad, correct?

A. No, but he just did testify about the content of the
ad.

Q. I'm sorry, what?

A. He did testify as to the contact -- content.

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETO%14742]_
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Q. Okay. So, you did ask him, specifically, at trial,
what the ad said?

A, No, I didn't. I asked him how he came in contact
with Margo, as I remember, and he said, "I placed this ad," and
he said the language that he had placed, about asking for a
submissive --

Q. But I'm talking about more details of the
actual -- what the ad -- what the -- what kind of behavior and
sexual acts were being solicited. Did you ask him specifically
about that?

A. No.

Q. And did you not think that what was being solicited
in the ad was relevant to the issue of whether or not Margo
would have consented to certain acts?

A. At the time, as I recall, I did not. But I remember,
after the verdict, I turned to Jeff and I said, "You've got a
good grounds for appeal. I will file the motion within 30
days." Because then, at that point in time, I thought it would
probably additionally help him. But at the time of trial, the

time that the witnesses were on the stand, I did not think

that.

Q. Okay. Do you recall at -- when you -- in this
interview -- at the end of the interview -- or in the interview
that we had -- that you had with our investigator, ever having

a conversation about difficulties with Utah juries in these

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETO%147§2
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kinds of cases?

A. I may have. I don't recall anything specific.

Q. As to whether or not a Utah jury might not ever
believe that one could consent to something such as anal sex?

A. I remember having that conversation with
Judge Hilder about that and I may have had it also with this
particular investigator, I don't know.

Q. Okay. But would that be your view?

A. That would be my view.

Q. Okay. That a Utah jury would have difficulty
accepting that anybody would consent to anal sex?

A. Yes.

Q. Okay. So would it not then be relevant to your
defense of consent if the ad specifically solicited anal sex?

A. Yes.

Q. Okay. And so if the ad that you claim you had at the
time did state specifically -- listed sexual acts, including
anal sex, it would have been relevant to introduce?

A. Yes.

Q. And you don't recall what the content of the ad was?

A. No.

Q. Just going back to your interview with the State's
attorney that you just had. This is on February 8th of this
year. Does that sound familiar?

A. It does.

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETOIb147§3
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Q. Okay. Do you recall him asking you whether or not
you made any efforts to get the ad?

A, I don't remember any conversation that way.

Q. Okay. And that you didn't --

(Counsel Confer.)

Q. (BY MS. SINGLETON:) I'm going to play you the
beginning part of your recorded interview with the state
attorney.

(Recording played.)

LIEUTENANT ROB JACK: All right. Today is February
8, 2019. It is approximately 9:38 in the morning. We're at
the Salt Lake County District Attorney's Office, West Jordan
Office. This is in reference to District Attorney Office No.
14012117.

Present in this interview is Lieutenant Rob Jack, I'm
an investigator with the DA's office. Also, attorney,

Mr. Paul Christensen and Deputy District Attorney,
Melanie Serassio, and from the Utah Attorney General's office,
Mr. John Nielsen.

MR. NIELSEN: All right. We just have a few
questions on the Craigslist ad. What conversations did you
have with the defendant about the Craigslist ad? What did he
tell you?

(Recording stopped.)

Q. (BY MS. SINGLETON:) Before I stop, does this refresh

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETOIb147724
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your recollection as to having this interview yet, or --

A. Yes.

Q. Okay. Do you —-- so you recall that you were present
in this interview?

A. Yes.

Q. Okay.

(Recording Played.)

MR. NIELSEN: -- that you recall?

MR. CHRISTENSEN: Yes. I mean, how far we going back
now? Four years? When did we try this, '132"

MS. SERASSIO: Four years, I think. '13 or '14?"

MR. NIELSEN: Probably. It's a 2015 --

MR. CHRISTENSEN: There was a mention of it. I told
him that it was —-- it was confuse the issues that there was no
reason for it to be brought up. Our defense is consent,
therefore, whatever (inaudible) on the Craigslist ad, would not
be something that would exculpate him from the behavior that
he's alleged to have committed.

MR. NIELSEN: Did you make any efforts to get it, or
after he told you, you just didn't think it was --

MR. CHRISTENSEN: Didn't think it was relevant. I —--
whatever was in my file was what I got.

(Recording Stopped.)

Q. (BY MS. SINGLETON:) So does that refresh your

recollection of having told the State that you didn't make any
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effort to get it?

A, No, that's not how I recall hearing that just now.

Q. Okay. Well, what did you --

A. I said everything that was in my file is what I got
from Craigslist.

Q. Okay. So when they specifically asked you if you'd
made any efforts to get it and then your answer was that you
didn't think that it was relevant?

A. Play it again. I don't know that that's what was
said.

(Recording Played.)

MR. CHRISTENSEN: Whatever (inaudible) on the
Craigslist ad, would not be something that would exculpate him
from the behavior that he's alleged to have committed.

(Recording Stopped.)

A. So, that's what I responded to Jeff when he asked me.

Q. (BY MS. SINGLETON:) I'm sorry, what?

A, That's what I responded to Jeff when he asked about
the ad.

Q. Okay. And -- let me just continue the -- when they
asked --

(Recording Played.)

MR. NIELSEN: Efforts to get it?"

(Recording Stopped.)

Q. (BY MS. SINGLETON:) Okay. So do you recall them

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETO%147§6
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asking you that?

A. Uh-huh.

(Recording played.)

MR. NIELSEN: Or after he told you, you just didn't
think it was --

MR. CHRISTENSEN: Didn't think it was relevant.

(Recording Stopped.)

Q. (BY MS. SINGLETON:) So, when, in response to the
question: Did you make any effort to get it? And your answer
was, you didn't think it was relevant?

A. Is that the question? I didn't hear that. You need
to play it again.

(Recording played.)

MR. CHRISTENSEN: Our defense is consent, therefore,
whatever (inaudible) on the Craigslist ad, would not be
something that would exculpate him from the behavior that he's
alleged to have committed.

MR. NIELSEN: Did you make any efforts to get it, or
after he told you, you just didn't think it was --

MR. CHRISTENSEN: Didn't think it was relevant. I --
whatever was in my file was what I got.

(Recording stopped.)

Q. (BY MS. SINGLETON:) And so —-

A. Okay. So the way I responded was what I said to

Jeff.
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Q. Okay.

A. Mr. Nielsen asked me, and I said, "This is what I
said to Jeff, 'It will not exculpate him from the behavior'."

Q. Okay. Do you recall telling the State, during this
interview, that Mr. Miles did not ever detail for you what was
in the ad?

A. I don't remember saying that. I may have said that.

Q. But it's your testimony today here that you did?

A. I don't recall. I know we talked about it. I don't
know that -- you're asking me --

Q. Let me ask you: Do you recall whether or not your
client, Mr. Miles, detailed for you specifically what was in
the adv?

A, I don't remember him telling me in detail what was in
the ad.

Q. Okay. But, again, your testimony here today is that

you actually had the ad itself --

A, Yes.
Q. -— S0 you would have known what was in the ad?
A, Yes.

Q. And that you never turned that over to the State?
A No.
Q. When this case went up on appeal, did you have
occasion to turn over your file to --

a. I did. Everything I had.

PAUL RICHARD CHRISTENSEN - Direct by MS. SINGLETO%148128
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Q. Okay. You gave -- so when you dropped off your file,
you gave everything that you ever had in this case to LDA?
A. Best of my knowledge.
Q. And that would have included the ad itself?
A. Correct.
MS. SINGLETON: I think that's all I have, Your
Honor. Quick second -- one second.

CROSS-EXAMINATION

BY MS. SERASSIO:

Q. Mr. Christensen, is this your copy of the Craigslist
ad?

A. Excuse me?

Q. Did you keep a copy of the Craigslist ad?

A. I turned everything over to the public defender's
office.

Q. You didn't keep a copy of your files at all?

A. No.

Q. So you don't have any way to refresh your memory with
anything that would have been in the file?

A. No.

Q. Okay. And so when you talked to the District
Attorney's Office a couple of weeks ago, and Mr. Nielsen and I
were present, you told -- you told us that the Defendant never
told you about the contents of the Craigslist ad.

A, Is that what I said to you?

PAUL RICHARD CHRISTENSEN - Cross by MS. SERASSIO
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Q. Do you recall that?

A. I do not recall that.

Q. You don't recall it. So what has changed for you
between the two interviews that you had with my office and with
the investigator from LDA, where you told them you didn't do
anything to get the Craigslist ad?

A. Again, is that what it said? I didn't hear me say
that I didn't do anything.

Q. You don't recall you saying you didn't do anything to
get the ad?

A, Huh~-uh. Huh-uh.

Q. Okay. So, you had the Craigslist ad all along?

A. Yes.

Q. And you know that you were ordered, by the Court, in
this case, to turn over discovery to the State, correct?

A. Yes.

Q. So anything that you were going to use as an exhibit

at trial, you would have had to have turned over, correct?

A Correct.

Q. So you never intended to use that Craigslist ad at
trial?

A. No.

Q. You never did turn that over to the State?

A. No.

Q. Okay. And you had the content, you had the

PAUL RICHARD CHRISTENSEN - Cross by MS. SERASSIO
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opportunity to review it and make a strategic decision as to
whether or not that was helpful or hurtful to your client,
correct?

A. Correct.

Q. As a matter of fact, the contents of that ad probably
would have put him in a worse light with the jury, correct?

A. It's going back the three or four years. The
decision I would have made would have been base upon, probably

that thinking. I don't know how to reconstruct that in my mind

Nnow.
Q. Okay. So, as a matter of fact at trial, the emails
all came in -- these emails all came in at trial.
MS. SERASSIO: If I could approach with Exhibits 1
and 2.

Q. (BY MS. SERASSIO:) And if you review those emails, at
one point, there's an actual reply to the ad from Margo. I

think it's on the back page of Exhibit 25, which is our Exhibit

No. 2.

A. The one where it says, "I think I'm what you're
looking for?" Is that what you're directing me to?

Q. I believe so. Well, it talks about her size and her

limits, et cetera. Is that --
A. Correct.
Q. And in that email, Margo says that she has no limits,

correct? It says, "No limits."

PAUL RICHARD CHRISTENSEN - Cross by MS. SERASSIO
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A, It says -- if I can read it, Your Honor?
THE COURT: Yes, please.
A. "Experience level: Only one-on-one.
Have you done DP? No.
Limits: None."
0. (BY MS. SERASSIO:) Correct. Okay, so, Paul, let's
talk about your attorneying and your experience as an attorney.

When did you graduate law school?

A, '88.

Q. Where from?

A. Seattle University, previously known as Puget Sound.
Q. Okay. And how many years have you been practicing?

When did you pass the Bar?
A, Almost 20 years -- I mean 30 years.

Q. Is that in Utah?

A. Yes.

Q. So it was in '98 that you passed the Bar?

A, 90 in Utah.

Q. '90. Okay. Sorry. And then did you prosecute and
inform?

A. Yes. I was in private practice from '90 to '99. 1In

'99, I was a Deputy Washington County Attorney until 2007. And
I was also, from 2005 -- 2004 to 2007, Washington City
prosecutor. Then, T moved up to Summit County, where for three

years, I was a Deputy Summit County attorney as a prosecutor.

PAUL RICHARD CHRISTENSEN - Cross by MS. SERASSIO
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Then, from 2011 through present, I've been in private practice.
Q. Okay. So over your career, how many bench and jury
trials do you think you've done?
A. In the hundreds. I wouldn't be able to say exactly
how may, but in the hundreds.
Q. Jury trials alone, how many do you think you've done?
A. A hundred.
Q. Okay. And did you prosecute sex crimes in any form

as a prosecutor?

A. Yes.

Q. Including rape cases?

A. Yes.

Q. Okay. And would you have this ad, where Margo is
replying and she's stated that her -- she had no limits, was it

a strategic decision, on your part, to have the emails entered,
but not have the Craigslist ad entered?

A. I looked this as a contract. The ad is one thing.
This is a negotiation between my client and the victim, to know
what was expected of each other, what they were trading, what
they were going to do. At no time did the ad -- well, T can't
say no time.

After the trial, I turned to Jeff and said, "You've

got a -— a good appeal, I will fall on my sword for not doing
that." But at no time did I think that the ad itself would

assist us.

PAUI RICHARD CHRISTENSEN - Cross by MS. SERASSIO 3
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Q. Okay. And what were you going to fall on your sword
for, for Jeff?

A. For net having put it in.

Q. Having put the ad in? 1Is that a "yes"?

A. Yes.

Q. Okay. But at the time, your trial strategy was not
to put the ad in because you felt that the emails themselves
were the contract between the parties?

a. That's right.

Q. You also understand the law of consent, correct?
A. Yes.
Q. You understand that consent, in a sexual case, can be

revoked at any time-?

A. Correct.

Q. So that would be based on the very details of how the
people testified at trial, correct?

A, Ask that question again, please.

Q. Consent, for the jury, would be based on the details
of what the parties testified to at trial, correct?

A. Yes. Yes, I believe so.

Q. Their testimony, the emails that we have, as well: is
that correct?

A. As -- the behavior between the two parties.

Q. How much more, from the victim in the case about what

she would consent to, would you need then "Limits: None."

PAUL RICHARD CHRISTENSEN - Cross by MS. SERASSIO
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What could possibly have been in that ad that would have given
you more than the victim saying she had no limits?
A. There wasn't anything.
MS. SERASSIO: Okay. That's all my gquestions.
MS. SINGLETON: Can I ask a couple follow up?
THE COURT: Sure.

REDIRECT EXAMINATION

BY MS. SINGLETON:

Q. Okay. So you did -- you did introduce a couple of
those emails in -- at trial, right? Those emails that we have
up there, those were introduced at trial?

A. They were introduced at trial.

Q. Okay. But those aren't all the emails that were
exchanged between Mr. Miles and Margo, correct?

A. No.

Q. Okay. But they couldn't retrieve all of them, right?

A. Correct.

Q. So we -- so the jury and everybody doesn't know what
was discussed in those emails?

A. Correct.

Q. Which, as you just testified, the emails you can look
at as kind of a contract, as far as what was anticipated to
happen between them, correct?

A. Yes.

Q. Okay. But again, if that's the case, we're missing

PAUL RICHARD CHRISTENSEN - Redirect by MS. SINGLETC&\Z]48835
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part of the contract, right, in those discussions?

A, We're missing part of the negotiation, yeah.

Q. And so, what the ad says, as far as what Mr. Miles
was looking for, would that not be relevant to what -- at least
as far as his view, was desired and on the table?

A, Once more. Ask that question again.

Q. Would the ad itself, although not part of this email
exchange, not be relevant to what Mr. Miles was seeking and
what potentially was on the table, as far as what was discussed
between the parties?

a. Possibly, I don't know.

Q. Well, let's put it this way: If the ad specifically
said that he's looking for somebody that would engage in, among
other things, anal sex, would that not be relevant to whether
or not Margo was aware that anal sex was on the table?

A. Yes.

Q. Okay. And whether or not that has been part of their
discussions, prior to meeting up?

A. Yes.

Q. Okay. And, in fact, if she did testify as to
what -- well, let me clarify this again. Your testimony is
that you did not specifically elicit from Mr. Miles at trial,
when he testified the specific details of what the ad had
requested?

A. No.

PAUL RICHARD CHRISTENSEN - Redirect by MS. SINGLET@VI48936
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Q.

Okay. But it was your position that your defense was

that all of this was consensual?

aA.

Correct.
MS. SINGLETON: I believe that's all I have.
MS. SERASSIO: Just quickly.

RECROSS EXAMINATION

BY MS. SERASSIO:

Q.
that puts

A.

Q.

A.

Q.

So the emails, when Margo says she has "no limits,"
her in a bad light, correct?

It does.

With the jury, correct?

It does.

And you have the potential of placing Jeffrey in a

worse light by placing that ad in, because he's the one that

placed the ad, correct?

A.

Q.
correct?

A.

10

s

P o

0

Correct.

Okay. At trial, there was testimony about bondage,

Correct.

Choking?

Correct.

There was testimony about group sex?
Yes.

There was testimony about dirty talk?

Yes.

PAUL RICHARD CHRISTENSEN - Recross by MS. SERASSIQ so37
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Q. There was testimony about spitting?

A. Yes.

Q. There was testimony about slapping?

A. Yes.

Q. There was testimony about name calling?

A. That, I don't recall.

Q. The "obedient slut," calling her a slut?

A. Yeah, I don't remember that, but there may have been.
Q. There is testimony about the "obedient slut" in the

title of the ad?

A, Yes, I do remember that Jeff did testify that he was
looking for group sex or a gang bang. I remember listening to
that from Jeff.

Q. Okay. And, as a matter of fact, you have emails in
front of you. What's the title, going back and forth in the
emails?

A. "Obedient, Submissive Slut Needed for Group Use."

Q. Okay. In the opened you talked about -- in the
opening statement you talked about anal sex, correct?

A, Uh-huh.

Q. And in closing statement, you actually said that the
sexual stuff was reprehensible, correct?

A, I did.

Q. And so, isn't it true that you probably didn't want

to put your client in any more light of looking more
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reprehensible to the jury, he's the one who placed the ad?

A. Yes, he was. My thought process, as to what would
make Jeff look more or less reprehensible was probably used in
my decision, but I don't know why it is that I did or did not
say it, at that time, to the Jury.

Q. Okay. Why you didn't say what?

A. Additionally. About the reprehensible behavior.

Q. Okay. But you -- your determination as to whether or
not to put in the Craigslist ad would have -- you would have
been looking at whether or not you were going to make your
client look more reprehensible by placing that ad into
evidence, correct?

A. That was the strategic decision to not use that. 1
knew what Jeff was going to testify to. I didn't need a
printed log to go into the Jjury room.

Q. Okay. And it would be reasonable for the jury to
determine that -- to decide that if someone said they had no
limits, that that would include anal?

a. I would assume that's what people would think.

Q. Okay. But your testimony here today was that, you
know, your position is, and I assumed it would have been the
same back then, is that Utah juries would have a hard time
understanding why anybody would consent to anal sex?

A. My personal opinion, yes.

Q. Okay. Well, but -- so, that -- when you go to trial,

PAUL RICHARD CHRISTENSEN - Recross by MS. SERASSI%149f9
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you're trying to anticipate what the jury is going to be
thinking about the evidence, correct?

A. Correct.

Q. Okay. And so, 1if your opinion is that -- you have a
hard time understanding why anybody would consent to that, is
that also what you would expect --

A, That's not what my opinion of what I think. It's
what I think other people think.

Q. It's what you think other people think, I wanted to
clarify. Okay, that's what you think?

A, Yeah.

Q. That the jury would have a hard time understanding

how anybody would consent to that, right?

A. Correct.

Q. But your defense was consent?

A Correct.

Q. So absent any other evidence that came into trial
about whether or not -- about whether or not anal sex had been

discussed among them, if anal sex was included in the ad, would
that not have been relevant to show that Margo responded to an
ad soliciting, among other things, anal sex?
A. Yes.
MS. SINGLETON: Okay. Thank you.
THE COURT: Mr. Christensen, thank you. You may step

down. Thank you.
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MS. SERASSIO: Actually, one == one more, one quick
thing.
THE COURT: Not vet.

REDIRECT EXAMINATION

BY MS. SINGLETON:

Q. I just want to play the remaining part of this. So
your —- your testimony was that Mr. Miles never -- did tell you

all the details of the ad, correct?

A. No, I didn't say that. I said he told me what was in
the ad.
Q. I'm going to play a portion of the interview that you

did with the State, okay?

(Recording Played.)

MR. CHRISTENSEN: "the foundation, because the
Craigslist, other than that's the way they contacted each
other. That it would bring more to the case.”

MS. SERASSIO: Well, you had the emails, too.

MR. NIELSEN: And did Mr. Miles ever give you any
detailed list or at least detail for you, what else was in that
ad?

MR. CHRISTENSEN: "No, he did not.

MR. NIELSEN: He never told you that?

MR. CHRISTENSEN: Not that I recall.

(Recording stopped.)

Q. (BY MS. SINGLETON:) Is that your testimony?

PAUL RICHARD CHRISTENSEN - Redirect by MS. SINGLET%\[]494?]_
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A. That's how I recall it.
Q. Okay. But your --
MS. SINGLETON: Okay.

MS. SERASSIO:

Thank you.

We don't have any questions.

thank you. You're

have one minute, Your

THE COURT: You may step down,
excused.

MS. SINGLETON: Can we just
Honor, before we call our next witness?

Your Honor, we would call Mr. Miles to the stand,

please.

THE COURT: 1It's okay. Get

we can do it up there. Why don't you
your ability, your right hand.
(Witness sworn.)

THE COURT: Thank you. And
microphone up because --

THE DEFENDANT: Yeah.

THE COURT: -- the chair is
not too --

MR. MILES: Is that better?

THE COURT: VYes.

up on the stand first and

to the best of

raise,

you might help pull that

not on wheels, so it's

THOMAS JEFFREY MILES,

Called by the Defense, having been duly

sworn,

is examined and testifies as follows:

PAUL RICHARD CHRISTENSEN - Redirect by MS. SINGLET%\[I49§2
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DIRECT EXAMINATION

BY MS. SINGLETON:

Q.

last name,

Can I have you state your full name and spell your

for the record, please?

a. Thomas Jeffrey Miles. M-I-L-E-S.

Q. Do you go by Jeff?

A. Yes.

Q. Okay. Jeff, you just heard your previous attorney
testify. Did you, in fact, in March of 2014, place an ad on
Craigslist?

A. I did.

Q. Okay. And what -- what was the purpose of placing
that ad?

a. I was looking for a submissive female to have a

sexual encounter with.

Q. Okay. And, in fact, was the title of that ad,
"Obedient, Submissive Slut Needed for Group Use?"

A. Yes, 1t was.

Q. Okay. And what -- do you recall, specifically, what

else you included in the content of the ad?

A, Yes, I do.

Q. Okay. Can you detail for the Court exactly what the
ad -- as you recall, what the ad requested?

A. Yes. I said that me and some friends were looking

THOMAS JEFFREY MILES - Direct by MS.

SINGLETON
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for an obedient, submissive slut for a gang bang, you know. I
said that we would have rough, kinky sex with the submissive
that responded. And I went on to state that we would need to
do, like, a one-on-one edition, just to make sure that she
could handle the type of things that we were going to do with
her.

Q. Let me -- let me stop you there. And why -- what did
you -- in your purpose in doing that, did you then detail what
those specific things would be?

A. Yes. I gave a detailed list of the sexual activities
we would participate in.

Q. And what -- what did it include?

A. Hair pulling, bondage, face smacking, anal sex,
double penetration, face fucking, choking, spanking, and just
rough sex in general.

Q. Okay. 1Is that, to the best of your recollection, all
that you included?

A, Yes.

Q. And did you -- do you specifically recall that you
included anal sex as part of this?

A. Yes, I did.

Q. Okay. Now, after you retained Mr. Christensen to
represent you in this case, did you talk to him about this
Craigslist ad?

A. I did.

THOMAS JEFFREY MILES - Direct by MS. SINGLETON
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Q. Did you -- did you ever tell him exactly what the ad
had said as you just testified?

A. Yes, I went over the ad in detail with him. I mean,
I thought it was very important to my case that he knew
everything the ad said.

Q. Okay. And did you ever ask him to obtain the ad?

A. I did.

Q. To your knowledge, did he ever make any effort to
obtain the ad?

A. Not to my knowledge. I just remember him saying he
would try to get it off my computer and he would try to
subpoena Craigslist, but I never saw any evidence of that
happening.

Q. Okay. Did you ever see the ad itself?

A. I did not.

Q. Okay. Did you ask him if he'd ever gotten it, when
he got to trial?

A. Yes, I did.

Q. And, did he inform you that he had obtained it?

A. No. He said that he would just gquestion me about it
on the stand.

Q. Okay. And did you, in fact, testify at trial?

A, I did.

Q. And did Mr. Christensen ever ask you specifically at

trial, the details of what the ad had said?

THOMAS JEFFREY MILES - Direct by MS. SINGLETON
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A, I don't think he -- I mean, he might have mentioned
it, but I don't think that there were very many questions about
it, especially not, like, what activities were listed, or
anything like that.

Q. Okay. So in your testimony, did it ever come out
that the ad had included, you know, solicitation for, among
other things, anal sex?

A. No.

Q. If Mr. Christensen had asked you, at trial, what the
content of the ad had said, what would you testify to?

A. Pretty much what I just told you a minute ago.

Q. About what specifically the ad entailed?

A. Yeah, the sexual activities, the anal sex, hair
pulling, verbal humiliation, things like that.

MS. SINGLETON: Okay. Thank you.

CROSS-EXAMINATION

BY MS. SERASSIO:

Q. Thomas, at trial, you were given an opportunity to
talk about the details of the ad, weren't you?

A. I don't remember, specifically.

Q. Can't recall it? I specifically gave you the
opportunity to talk about the details of the ad. I said to
you, "Okay. So you said you wanted an obedience, submissive
slut needed for group use, correct?"

MS. SERASSIO: Page 115.

THOMAS JUEFFREY MILES - Cross by MS. SERASSIO
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Q. (BY MS. SERASSIO:) And you said, "Yes, that was the
title."
A. Yes.

Q. And I said, "That was the title. Was there anything

else in the ad?" I asked you that, correct?
A. I don't remember.
Q. I'm telling you, okay, you said, "Yes."
a. Okay.

Q. And then I said, "So this doesn't reflect the actual
ad?"
You said, "No."
And then you had an opportunity. You could have
said, "This is what's in the ad," correct?
A, I suppose I could have.
Q. So if it was that important, why didn't you say it?
Why didn't you testify to it?
A, It was my first time ever being questioned. I
suppose I was nervous.
Q. Okay. But you were then asked, "When you reply, you
have to put in the specifics?”
And you told us, "We add the questionnaire."
I asked you about the questionnaire. You said that
you added a questionnaire, correct?
A. Yes.

Q. You said it was to save time. So —-- and then I said,

THOMAS JEFFREY MILES - Cross by MS. SERASSIO
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"So, was it your questionnaire, your questions?"
You said, "Yes," correct?
A. I guess I did.

Q. You made the ad, right?

A. Right.

Q. So they were your questions in the ad?

A, Right.

Q. So and I said that Margo replied to your ad and I had

to refresh your memory. But this email we've got up here,
State's Exhibit No. 2, is this email from Margo Crandall,
correct?

A, Yes, that's correct.

Q. This very last one, the last page of Exhibit 2, this
is Margo's replay to you, correct?

A, Yes.

Q. And in that reply, she lists her name, her age, her
height, her weight, her bra size, her race, her experience
level, one-on-one. Have you done DP? No. Limits: None.
Correct?

A, Correct.

Q. Oh, and then it says, "Tell us how you like to get
fucked from behind," correct?

A. Right.

Q. All right. So that's pretty good detail about what

was in the ad, isn't it?

THOMAS JEFFREY MILES - Cross by MS. SERASSIO
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A. That's just what was at the end of the ad.
Q. That was -- but those were =-- that's the
questionnaire in the ad, correct?

A. Yes, that is --

Q. So we know what Margo answered to you, correct?
A. Yes.
Q. It even talks about, "No limits," and "Getting fucked

from behind," correct?

A. Yes.
Q. Which a jury could very easily interpret as anal sex,
correct?

A. I suppose they could.
Q. Yes. And so if there was any more to add to this,
when you were being questioned, when I asked you, you didn't

bother to add to it?

A. I don't feel like you asked me specifically what the
ad stated.
Q. I didn't ask you specifically what the ad stated?

A. No. You said you asked me about the title of the ad
and then I'm not sure what you said after that.
Q. I said, "This doesn't reflect the actual ad.”
And you said, "No."
A, Okay.
Q. And then I said, "But you had to put it in

specifics?" And you said, yes, you added the questionnaire.

THOMAS JEFFREY MILES - Cross by MS. SERASSIO
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But you never said, "But there was a whole bunch more to the ad
that we haven't talked about," did you?

A, No, I did not say that.

Q. Okay. And you -- you had -- in your testimony, you
told us that there were between 40 and 50 emails going back and

forth between you and Margo, correct?

A. Yes.

Q. But it was also your testimony that you erased them
allz

A. Yes.

Q. So is it your testimony today that you don't have
those, and you didn't turn any over to your attorney?

A, Yes.

Q. So the only reason we have the evidence at trial,

what the emails were, is because we got them from Margo,

correct?
A. Yes.
Q. And additionally, you turned your own computer over

to your attorney, correct?

A, Yes, I did.

Q. So if there was any other evidence, you would have
been in possession of it, not the State, correct?

A, My attorney would have, yes.

Q. You had turned it over to your attorney?

A. Correct.

THOMAS JEFFREY MILES - Cross by MS. SERASSIO
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Q. Correct. All right. When we —-- when you testified
at trial, there was a point when you shut down and quit
answering my questions, correct?

A. Yes.

Q. And that was when I was asking you to read the emails
to the jury, correct?

A. Yes.

Q. You didn't like that.

MS. SINGLETON: Your Honor, I'm going to object at
this point. I think this is getting to be outside the circle
of what the issues are here, namely what the content was, what
information my client provided to his attorney, what
information the attorney knew about the ad and then what is
reasons for -- my client can't testify as to what, you know,
anything, as far as what his attorney's strategic reasoning
were, and I think, at this point, we're getting into the trial
itself and it's outside the scope.

MS. SERASSIO: Your Honor, what I'm getting to here
is part of the trial strategy, is that anything that didn't
make Thomas sound good, he didn't want to have to talk about at
trial.

THE COURT: Objection overruled.

Q. (BY MS. SERASSIO:) So, you didn't like the way those
ads made you sound, did you -- the emails made you sound?

A, No.

THOMAS JEFFREY MILES - Cross by MS. SERASSIO
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Q. You didn't want the jury to hear that coming from
your mouth, did you?

A. I just didn't want to read the emails that I had sent
to Margo.

Q. They didn't sound good, did they?

A. No.

Q. And the ad that you wrote would not have sounded good
to the jury either, would it?

A. I don't know if it would have or not.

Q. It wouldn't have put you in a positive light with the
Jury, would it have?

A, I think it might have helped my case.

Q. You think it would have helped your case to detail
your sexual preferences and put that all in your own words, of
what you had said to Margo?

A. ' Yes.

Q. And you could have told the jury what the ad said,
correct?

A, I don't really feel like I had that opportunity.

Q. But you were on the stand for a long time.
A. I was, but I wasn't questioning myself.
Q. And I asked you, "There were more details?" And you

didn't even volunteer any of them, did you?
A, I might have not understood your question at that

time.

THOMAS JEFFREY MILES -~ Cross by MS. SERASSIO
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Q. But you would volunteer details on other questions,
you just didn't bother to volunteer the details about the
Craigslist's ad, did you?

A, I can't recall.

Q. Today, you've been able to volunteer details on the
questions, correct?

A. Yes, I have.

Q. Okay. So even when I ask a yes or no, you've been
able to give me more detail, correct?

A. I have.

Q. And you had that ability at the time of the trial as
well, correct?

A. T did.

Q. So those emails came into evidence, right? You knew
that the jury heard about the emails?

A. Yes.

Q. Okay. And those emails, again, detailed some pretty
specific stuff about what you guys were planning to do,
correct?

A. They did.

Q. What you were wanting and what potentially was going
to happen, right?

Let me ask you this: I mean, specifically, you know,
these emails, as far as, you know, pretty graphic, right?

A, Yes, yes, very graphic.

THOMAS JEFFREY MILES - Cross by MS. SERASSIO
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Q. Okay. You weren't really happy about the jury, I
mean, fair to say the State tried to point out, that -- that
wasn't the best thing to have the jury -- or best feeling of
the jury reading those emails, correct?

A. Correct.

Q. But at that point, once the jury had already read
those emails, would it have made any difference to you, as far
as your feeling about whether or not the ad had come into play?

A. Absolutely not. I don't think T could really have
been made to look any worse.

Q. Okay. And was this the first time that you had ever

testified?
A. Yes, it was.
Q. Were you nervous?
a. I was very nervous and anxious.

Q. And again, to your knowledge, your attorney didn't
even have the ad?
a. Yeah, to my knowledge, he never had the ad.
MS. SERASSIO: Okay. I don't have any other
questions, Your Honor.
THE COURT: You may step down, thank you.
MS. SERASSIO: Your Honor, if we could have, like, a
two-minute break to speak to our witness and decide whether or
not we're going to put her on the stand?

THE COURT: Sure.

THOMAS JEFFREY MILES - Cross by MS. SERASSIO
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MS. SERASSIO: Thank you.

THE COURT: We'll be in recess, let's see, it's about
4:35, why don't we come back about 4:40.

(Court in Recess)

MR. NIELSEN: We are going to call one more witness,
Your Honor, she's in the bathroom.

While we're waiting, Your Honor, maybe just some
housekeeping. It depends on what Your Honor would like to do.
In other -- I've seen some Jjudges want to make findings from
the bench. Others want each party to submit proposed findings
at the same time and then the judge will make their own
findings. So whatever Your Honor would like to do, we're happy
to comply with that.

THE COURT: This has presented some issues that are a
little different than I think the parties anticipated.

MS. SINGLETON: Yes.

MR. NIELSEN: Yes.

THE COURT: So in terms of the testimony provided.

MR. NIELSEN: Sure.

THE COURT: Which is probably going to require me to
do two things, and that is, review my notes, but probably
review the transcript again, just to make certain I have as
clear of an understanding as the testimony will permit,
associated with the existence of the ad, itself. I think it

would be helpful to the court to have each party to provide

THOMAS JEFFREY MILES - Cross by MS. SERASSIO
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proposed findings associated with what you have heard today.

MR. NIELSEN: Sure.

THE COURT: And I think that =-- I was anticipating
that, you know, I was thinking about the context of what will
have some closing arguments associated with that, asking you to
do what I don't know that I could do today, either. It would
be a little difficult. But I probably would like to hear your
thought, once you've submitted those proposed findings. So
what I'd suggest we do is have you submit proposed findings
simultaneously, or whatever.

MR. NIELSEN: And that's how I've done it in the
courts, I think that's perfect.

THE COURT: And then come back and make some argument
associated with it.

MR. NIELSEN: Okay.

THE COURT: All right. These two exhibits that
are -- the exhibits that have been stipulated by the parties
and received for purposes of this hearing today are Exhibits 1
& 2. 2 being the emails that we've been talking about.
Exhibit 1 is --

MR. NIELSEN: They're both the emails; they're from
different sources.

MS. SERASSIO: They're different copies of the same
emails.

THE COURT: I take it, then, that there will be no
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effort to admit the existence of the ad itself, because neither
party has it, is that a correct understanding?

MS. SINGLETON: That's accurate, Your Honor.

THE COURT: Okay.

MS. SERASSIO: The State will call Margo Miner.

THE COURT: Ms. Miner, if you'd come and stand in
front of Susan, she'll administer an oath.

*x Kk %
MARGO CRANDALL MINER,
Called by the State, having been duly
sworn, 1s examined and testifies as follows:

* Kk ok

DIRECT EXAMINATION

BY MS. SERASSIO:

Q. If you'd please state your name and spell your last
name for the record.

A, Margo Crandall Miner. M-I-N-E-R.

Q. So you're still using Crandall, as well?
A. Yes.
Q. Okay. And, Margo, were you able to review

Thomas Miles' declaration in this case about what the
Craigslist ad said?

A. Yes.

Q. And when you —-- were you alsoc able to hear his

testimony today?

MARGO CRANDALL MINER - Direct by MS. SERASSIO
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A, Yes.
Q. Was there anything in his testimony or his

declaration that's different than what you recall in the ad?

a. I found two inconsistencies, vyes.
Q. Okay. What are those two inconsistencies?
A. He wrote in the ad that it included anal sex, and in

his words, "Being pissed on," those two things.

Q. Are you talking about the ad, or the declaration?

A, The declaration.
Q. Okay. So Thomas wrote in the declaration, what?
A. He wrote, in the declaration, that the ad included

such things as "anal sex," and "being pissed on," and those two
are incorrect and a lie.
Q. S0 are you saying those were not in the Craigslist ad
that you responded to?
A They were not.
Q. Okay. Thank you.
MS. SERASSIO: Can I just have one moment, Your
Honor?
THE COURT: Sure.

CROSS-EXAMINATION

BY MS. SINGLETON:

Q. So it's your testimony today that what Mr. Miles
testified to, as far as the ad, the details of the ad, that

that -- that there were inconsistencies between what he

MARGO CRANDALL MINER - Cross by MS. SINGLETON
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testified to today and what the ad actually said?

A. Correct.

Q. Okay. And so then I guess it would be your testimony
today that you recall specifically what the ad said?

A, Not specifically, but I can remember some pretty
shocking details that were not in there, yes.

Q. Okay. You testified both at the preliminary hearing
in this case and at the jury trial, correct?

A. Yes.

Q. Okay. And at that trial, did you -- that trial was
back in 2015, correct?

A. I believe so.

Q. Okay. And so that's about getting close to four
years later, correct?

A, Uh-huh. Yes.

Q. And do you remember being asked, at trial and at the
prelim, if you could recall the wording of the ad that
they -- that you responded to?

A. I believe they asked me; I believe I couldn't
remember the exact wording.

Q. Okay. But it's your testimony here today that now
you do remember the wording of the ad, as far as --

A. I -- I never said I remembered the exact wording of
an ad. I remember specifics, a few specifics, and, yes, those

are not in there.

MARGO CRANDALIL MINER - (Cross by MS. SINGLETON 9
01512




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Okay. But you don't == you didn't testify as to the
specifics in either the -- of what the ad -- you recall being
asked the specifics of the ad? Not the exact wording, I'm
talking about specifics, at the preliminary hearing and not
being able to recall that?

A, I don't follow what you're asking me.

Q. Okay. So your testimony here today is that you may
not remember the exact wording of the ad, but you remember the

specifics, basically, of the ad. 1Is that fair to say?

A. Certain specifics, yes. I remember.
Q. And do you remember being asked at the preliminary
hearing -- why don't I just show you a copy of this.

MS. SINGLETON: Your Honor, may I approach with this?
THE COURT: You may.
Q. (BY MS. SINGLETON:) Let me show you a copy of the
preliminary hearing transcript. Could you just read the

highlighted portion?

A. "What was the ad for? It was for anonymous" --

Q. No. ©No. To yourself. Sorry.

A. Oh.

Q. And so when you were asked at the preliminary hearing

about the details of the ad, you were asked whether or not the
ad was in general for sex or it was more specific than that,
correct?

A. Uh-huh.

MARGO CRANDALL MINER - Cross by MS. SINGLETON
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Q. And then you were asked whether or not you recall
what the specifics were and your answer was that you do not,
correct?

A, At that time, yeah. If you asked me specifics
without giving me an option, then yes. But today, I could pick
out and tell you exactly what was in that ad and what was not.

Q. Because you remember exactly what was in the ad and
what was not. Is that your testimony today?

A. As far as what was expected, yes.

MS. SERASSIO: Just quickly.

REDIRECT EXAMINATION

BY MS. SERASSIO:

Q. So at the preliminary hearing, nobody gave you a list
of things to look at, correct?
A. Correct.
Q. But today, we gave you this declaration from Thomas?
A, Uh-huh.
Q. And you were able to look at that and say what was
and what was not in the ad, correct?
A. Correct.
MS. SERASSIO: Okay, thank you.
MS. SINGLETON: I don't have any more.
THE COURT: Ms. Miner, thank you. You may step down.
THE WITNESS: Thank you.

THE COURT: Any additional witnesses?

MARGO CRANDALL MINER - Redirect by MS. SERASSIO
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MS. SERASSIO: That's everything for the State, Your
Honor.

MS. SINGLETON: Likewise, Your Honor.

THE COURT: Okay. I have looked, and it must be a
matter of the appellate court record, as opposed to the State
record associated with the declaration from Mr. Miles. Is that
an accurate statement, or do you have the declaration that's
part of the proceedings in front of the court today?

MS. SERASSIO: I have -- I can give you a copy, Your
Honor.

MR. NIELSEN: It was an attachment to their 23 (B)
motion, which I believe I attached to my prehearing memorandum,
but we do have a copy.

THE COURT: I do have both those, let me just see.

MR. NIELSEN: If the court would like one.

MS. SERASSIO: Your Honor, can I make an approach so
that we can make an Exhibit No. 3, if you want, or we can make
it Defense Exhibit 1.

THE COURT: Hang on just a minute. Let me see if I
have what I need. You know what, it might just be simpler to
give me a copy.

MR. NIELSEN: And it might have been attached to my
errata. I think I might have filed it and then neglected to
attach the exhibits, and then filed it a couple of days later,

but...

MARGO CRANDALL MINER - Redirect by MS. SERASSIO
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THE COURT: Yes, it's not there and that -- oh no,
there it is. I do have it as an addendum, but we'll take this.
Let's make it a copy, part of the record.

All right. So how much time do you think you need to
get a transcript and to be able to generate what you would
consider be proposed findings for the court to review?

(Counsel confer.)

MR. NIELSEN: Maybe we could just say within 30 days
or they'll be due 30 days after getting the transcript.

THE COURT: Okay.

MR. NIELSEN: Does that work?

THE COURT: Let's make it 30 days after getting the
transcript. After you have filed your responses, will you
notify the court to schedule a hearing, so that we can have a
hearing associated with the proposed findings and your
arguments associated with it. Okay?

MR. NIELSEN: Yes.

MS. SERASSIO: Okay.

THE COURT: Okay, thank you. Ms. Singleton, of
course, the question, you know, that has been bothering me all
afternoon, and that is: This wasn't another accident on the
top of your roof in the middle of winter, was it?

MS. SINGLETON: Ahhh, well, I had a -- I think it was
a seizure and it dislocated my shoulder and --

THE COURT: Okay. So, you weren't falling off your
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roof?

MS. SINGLETON: No, I wasn't falling off my roof.

THE COURT: 1In the process of doing that? Because I
was going to suggest that perhaps you might put a hide-a-key
somewhere so you wouldn't have to climb through.

MS. SINGLETON: Yes, I have done that now. I have
keys hidden everywhere.

THE COURT: Okay. All right, then. All right, thank
you. We're in recess.

(End of Hearing.)
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

STATE OF UTAH, : RULE 23(B)
FINDINGS OF FACT
Plaintiff,
Vs,
Case No. 141910634
THOMAS JEFFREY MILES,
Defendant. : Judge Randall N. Skanchy

Appellant/Defendant Thomas Jeffrey Miles (“Mr. Miles™), pursuant to Rule 23(B) of the
Utah Rules of Appellate Procedure, filed a Motion to Remand this matter to the Trial Court. The
Utah Court of Appeals temporarily remanded Mr. Miles® appeal to the Trial Court “. . . for the
limited purpose of entering Findings of Fact relevant to whether trial counsel’s actions in failing to
investigate and use evidence regarding the Craigslist ad that Mr. Miles posted constituted ineffective
assistance of counsel.” “Specifically, the [district court] . . . should address the following issues: (a)
the content of the Craigslist ad; (2) the details available to defense counsel relating to the content of
the Craigslist ad; and (3) Counsel’s reasons for not investigating and introducing the content of the
Craigslist ad at trial.” This Court understands from the specificity of this Remand that the Court is
limited to the facts related of each question, and the Trial Court is not to provide Conclusions of Law

on the ultimate issue on appeal, whether the facts constitute ineffective assistance of counsel.
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An evidentiary hearing was held on February 26, 2019. At this hearing, the Court heard
testimony from Paul R. Christensen (“Mr. Christensen”), who was Mr. Miles® trial attorney, Thomas
Jeffrey Miles (Appellant/Defendant), and M,C.M (the alleged victim). The Court also received the
State’s trial Exhibits 1 and 2, which were copies of email exchanges between Mr. Miles and M.C.M.
A copy of the State’s Exhibits are attached to these Findings of Fact.

The Court thereafter had the parties prepare Proposed Findings of Fact and heard arguments
on those Proposed Findings of Fact on June 5, 2019. This Court has now heard the evidence
presented both at tria] and the evidence presented at the Rule 23(B) hearing on February 26, 2019,
reviewed its notes and the transcript of the Rule 23(B) hearing and its notes from the trial, considered
the arguments of counsel and their respective Proposed Findings of Fact, and now makes the
following Findings of Fact:'

EVIDENCE ADDUCED
AND FINDINGS OF FACT

1. CONTENTS OF THE CRAIGSLIST AD

A. Evidence Adduced. In March 2014, Mr. Miles posted an advertisement on

Craigslist, R.437-38, 652, 853. The title of this Craigslist ad was “Obedient, Submissive Slut Needed

for Group Use.” R 438, 446, 793-94, 841, 854; EH 21; SE 1, 25?

'R cites are to the appellate record, “EH? cites are to the evidentiary hearing transcript
page, which has not been date stamped into the appellate record. SE cites are to the State
Exhibits 1 and 2.

*The Craigslist ad was never presented at the Rule 23B hearing and evidently does not
presently exist in the files of the State, the Defense, or Mr. Christensen.
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Mr. Miles testified that the Craigslist ad said he was looking for “rough, kinky sex,” which
included a “detailed list of the sexual activities” he wanted from any interested party including: hair
pulling; bondage, face smacking, anal sex, double penetration, face fucking, choking, spanking, and
just rough sex in general.” EH 43-44

In a sworn Declaration previously filed in the Court of Appeals, Mr. Miles likewise stated
that the ad listed “anal sex” and “double penetration” as well as acts like “being spit or pissed on.”
M.C.M testified that the ad did not include any reference to “anal sex” or “being spit or pissed on.”
EH 58

M. Miles further testified that the Craigslist ad included a questionnaire which asked any
responding party to provide the following information: name, age, height, weight, bra size, race,
experience level, done dp, and limits. EH 47-49

M.C.M responded to the Craigslist ad by email. In her email response, M.C.M stated, “I think

I’'m what you're looking for,” R 439; SE 25, and provided the following information:

Name: M.C.M.

Age: 22

Heights: 5'8

Weight: 140

Bra Size: 34DDD

Race: White
Experience Level: Only one-on-one
Have you done dp? No

Limits: None

Tell us how you like to get fucked: ~From behind® SE 1, 25

3M.C.M. testified that she understood “from behind” or “doggie style” to mean “vaginal
sexual intercourse from behind.” R 1109

BE
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M.C.M did not dispute that the ad sought a partner willing to participate in “double
penetration” nor did she challenge Mr. Miles’ claim that the ad listed various sexual activities in
which the responding party was expected to participate. Instead, M.C.M testified that “anal sex” and
“being pissed on” were not among the sexual activities listed in the ad and that Mr. Miles’ assertion
that the “ad included such things as ‘anal sex’ and ‘being pissed on’ was incorrect and a lie.” EH 57-
58

Mr. Christensen testified that the Craigslist ad included talk of “group sex . . . anal sex” and
talk of what Mr. Miles “had seen on the Internet.” £H & But he also testified that he did not recall
the specific contents of the Craigslist ad. EH 20, 28 Mr. Christensen also testified that M.C.M’s

testimony at trial seemed “honest and up-front about what was in the ad and what took place. EH 8

B. Specific Findings of Facts

1. The Craigslist ad was titled “Obedient, Submissive Slut Needed for Group
Use.”

2 The Craigslist ad included reference to sexual activities including hair pulling,

bondage, face smacking, double penetration, face fucking, choking, spanking and just rough
sex in general,

gl The Craigslist ad included a questionnaire which asked any responding party
to provide the following information: name, age, height, weight, bra size, race, experience
level, done dp, and limits.

4. As to the issue of “anal sex” and “being pissed on,” the Court finds M.C.M
is a more credible witness than Mr. Miles and as such, the Court finds that the Craigslist ad

did not include either of those two descriptions.
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2. DETAILS AVAILABLE TO DEFENSE COUNSEL RELATING TO THE CONTENT
OF THE CRAIGSLIST AD

A, Evidence Adduced

As noted, Mr. Miles’ trial counsel was Mr. Christensen. EH 5 At the time of the trial, Mr.
Christensen had been a member of the Utah State Bar for approximately 25 years. £H 32 He had
practiced as a Deputy County Attorney in Washington County, City Attorney for Washington City,
and a Deputy County Attorney in Summit County for a cumulative period of 11 years, during which
he prosecuted hundreds of cases, including sex crimes and rape cases. EH 32-33

Mr. Christensen testified that he had received a copy of the Craigslist ad, both from Mr.
Miles’ mother or Mr. Miles and from a direct written request to Craigslist. EH 7 Mr. Christensen
received the Craigslist ad from Craigslist in response to that written letter request. £H 1/, 12 He
testified that he had the Craigslist ad at trial; EH 7 however, this testimony was inconsistent with
prior statements to both the defense investigator and prosecutors that he either did not get the
Craigslist ad EH 16, 18, or its absence from his file. EH 12-18, 24-29 His explanation at the Rule
23(B) hearing for this prior inconsistency was that he forgot he had it when interviewed by defense
counsel’s investigator some months earlier. EH 18 Mr. Christensen also testified that Mr. Miles told
him of what was in the Craigslist ad, but never gave him a detailed list of what was inthe ad. EH 13,
28

Mr. Miles testified that he told Mr. Christensen about the Craigslist ad “in detail” because
he “thought it was very important to [his) case that he knew everything the ad said.” EH 44-45 Mr.

Miles further testified that the Craigslist ad included a questionnaire which asked any responding
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party to provide the following information: name, age, height, weight, bra size, race, experience
level, done dp, and limits, £H 47-49

While Mr. Christensen’s statements (o investigators and to counsel were inconsistent about
the Craigslist ad, he was adamant at the Rule 23B hearing that he had a copy of the Craigslist ad, that
he discussed it with Mr. Miles, and that he provided the appellate defense counsel his entire file. EH
28-31 Mr. Christensen further testified that when the jury verdict was returned, he told Mr. Miles
that he thought Mr. Miles had a good appeal for Mr, Christensen’s non-use of the Craigslist ad. EH
22, 33-34

B. Specific Findings While Mr. Christensen’s testimony is contradicted by his prior
statements to investigators, when he was no longer in possession of his files, the Court finds his
testimony credible and finds that he had a copy of the Craigslist ad during trial, he discussed it with
Mr. Miles and was aware of its contents, both by his own possession of the actual Craigslist ad and
his discussion with Mr. Miles about its contents,

3. COUNSEL’S REASONS FOR NOT INVESTIGATING AND INTRODUCING THE
CONTENT OF THE CRAIGSLIST AD AT TRIAL

A, Evidence Adduced

As discussed above, this Court has found that Mr, Christensen did investigate the contents
of the Craigslist ad and had it in his possession at trial.
Mr. Christensen testified that he made a strategic decision not to use the Craigslist ad (EH

7,9, 20,21, 25, 27, 30, 31, 38-39) for the following reasons:
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(1) He expected to elicit from either Mr. Miles or M.C.M the sexual behavior the parties
were to engage in and did not need to bolster the testimony of either one. EH 7-9

(i)  He thought that the “conversation between them would be sufficient for the jury to
hear of what took place and what was expected of the parties,” EH 20 which included the emails
exchanges received into evidence which discussed the agreed upon activity. EH 34 and State K
Exhibits 1 and 2

(iii)  He did not think that the ad was exculpatory or relevant to consent - though his
testimony was inconsistent on this point. Compare £/ 26 with EH 36, 40

(iv)  He thought the details could have put Mr. Miles in a worse light in the jury’s eyes.
EH 31, 37-39

v) In his view, both at the time of trial and at the time of the Rule 23(B) hearing, Utah
juries have a hard time understanding why anybody would consent to anal sex. Eff 22-23, 29-40

(vi)  He chose not to admit the Craigslist ad “because [he] felt that the emails between
M.C.M and Mr. Miles were the “negotiation” contract between the parties as to what would occur.
EH 33-34 Mr. Christensen acknowledged that in these emails M.C.M stated that she had “no limits.”
EH 31-32, 34-35

(vii) He felt the Craigslist ad would make Mr. Miles look “reprehensible,” and “that was
the strategic decision to not use [a copy of the ad]. [He] knew what [Mr. Miles] was going to testify
to” and “didn’t need a printed log to go into the jury room.” EH 38.-39; See also EH 30-31, 37

(viii) Mr. Miles testified that he did not like the way the emails portrayed him to the jury,
he “shut down” at trial and refused to read the emails to the jury and that the introduction of the

Craigslist ad could not have made him look any worse to the jury. EH 51-54
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B. Specific Findings Mr. Christensen considered the evidential value of the Craigslist

ad and intentionally chose not to introduce it for all the reasons set forth above.

DATED this 14" day of June 2019

BY THE COURT:

DISTRICT Ci)U{H‘JI[é ?glz J/
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