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There are no jurisdictional problems in this case. As to the first question,
neither the Utah Constitution nor the Utah common law impose an adversariness
requirement. But even if they did, the requirement is satisfied where, like here,
there is the potential for an adversary. As pointed out by the Utah Attorney
General, an actual adversary is not required.

There is also a good reason why an actual adversary cannot be required in
these cases. Requiring an adversary would mean that a person could change his
name or sex designation only if someone did not want him to. This cannot be,
and is not, the law. The answer to the first question is “no.”

As to the second question, an application to amend a birth certificate is not
a matter intended by the framers of our constitution to be included within the
judicial power. As explained by the Utah Attorney General, birth certificates as
we know them did not exist at that time. But the petitions filed here resemble
other matters handled by courts at the time of statehood. Indeed, district courts
have consistently handled name changes since 1884 —before, during, and after
statehood. The answer to the second question is “yes.”

As to the third question, there is no separation of powers problem with the
statute requiring the state registrar to amend a birth certificate after a person has
a name or sex change approved by a court. The statute does not instruct the state
registrar (an executive agency) to exercise the powers properly belonging to

another governmental department. The answer to the third question is “no.”

































division of power contemplated by article V and the separation of powers
principle. As the Utah Attorney General points out, “[a]t most, the statute merely
assumes that courts have preexisting jurisdiction to address name- and sex-
change petitions.” (Amicus Curiae Br. at 16.)

If the statute had granted authority to the state registrar to determine
whether a name change was appropriate (a judicial function), then the separation
of powers principle might have been violated. But because the statute directs the
state registrar to exercise only its executive power, there is no such problem.

Conclusion
For the reasons set forth above and in the Utah Attorney General’s brief,

i

the answers to the questions in the supplemental briefing order are “no,” “yes,”

and “no.”
DATED this 6th day of January, 2020.
WHARTON O’BRIEN, PLLC

/s/ E. Kyler O’Brien

T. Christopher Wharton
E. Kyler O’Brien

ZIMMERMAN BOOHER
Troy L. Booher
Beth E. Kennedy

Attorneys for Appellants Sean W.
Childers-Gray and Angie Rice
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ViAN 1A ARCHEYES

¥ondny, April 22, 159f.

ME, ALLEN: Mr. Fresident, 1 wiush o make o motlon
and before doing 56, it will be necessary to make a
few remurks. The convention will remember that when
ve¢ passed section & of the grilole on elections, It wus
left in such & manner that the election for Judicial
gfficurs would beé as 4 Béparate election-- separade

::X 0 and wpart from ell other electlons, Since this was

pussed, 1 bellave that & great majority of the mambers

umm

[22+




M5, EVA'S: (Weber). That is Juat the point. Hasn't
the court the right, pkaving thet Jurisdiction and
that power-- hasn't any Judge Of the court the right
to issue these writs?

MR, VARTAN: 1T think not.

The amendment of ilr. Varisn wes sgreod to.

MR, GOODWIN: Mr. Chalrman, the gontleman's first

-

amandrent, section 7, "diatrict court and the Judgas
thereol,* it seeme to mo, it would bhe more ecuphonlicous
to say, "the digtrict courte ani san) Jjudge thersof .%

ME. VARIAN: 1 guess It would.

THE CEAIRMAN: I there i& no objeecticn thal change will
be made.

HR. "RANE: Hr. Chairman, T wish to miake ah amendment
to this sectlion. I wish %o strike cul in seetiom 7,
line 2, the word "matters™ and the word “snd* after
the word Yeivil® and Lnsart between the word "cffminal®
amdd the word "not™ the woids "ami probate matters,*

MR, THUMMAN: Mr. chafrmusn, I do not see what lg the
obhject of that; the worde "civil and orimipal not
exerpted in thip cons{tution and not prohiblited by
Iav," will cover everything relating to probate
matters, as wel!l as anything else. The cblect of

this section is to give to ihe disuriet court
Jurisdlietion over every cape thut ls not given to the
Euprame court and 18 not given exclusively; t0 Xka
justices of the pence. It means that and it says
thet. It does not say "cwses", but sll mattors,.and
probate mutters ave civil matters; they are pol crisi-

nal. Thay belong t0 chancery jurisdicticn. 3ama




We discussed that matter in the commiltes.

HE. TRANE: I would llke tc ask the gentleman
from Utah OCcunty whet It mesos, “and nrot prokiibited
by law?"®

NE. THURMAN: *Not prohibited by law® sinply means
apything that 1s not problblted to this Jurlsdietion,
whieh this court has.

MR, CRANE: I waas brought to that thought, Mir.
Thurman, by reading 1in section 1, “and such other courts
inferlor to Lhe supreme court.® Tt seecs O me that
you are giving the leglslature power to institute
uny other courts they muy sce proper in the years
to come. You are laying the foundstion here of the
Judicial power of the stnte ond whot the Judiclury
shall conalnt of, ete., and then you give the legis«
lature porer Lo {obtitute other courts Luferlior to the
suprome court, is that the ldea?

NE. TIUH'AN: Yes, the object i85 to glve the
Jegisiaturs 1l power 10 institute courts infericr
to Lthe supreme court.

MR. CRAIE: Any other courts they may choose?

NA. THURMAN: 7Yes, we have limited the power, 1f
you will notice of & Justice of the pesce. I d¢ not
esll to mind the sectlon that 1t is now, but I would
like to read that in answer to your questicn. It is
in sectlen 6. Now, the Intention was to restrict the
Jurisdiction of the Juatic & of the pence or
ruther not to allow an jncresse of that Jurlesdiction,

that thay taver should have probate jurisdietiom or

unythlng €lse above what they have got to~duy under




the laws of the territury. The leglslature méght
eut it down, but they could not increase it. Now,
Suppose the Jeglslature shoulg want to create
probiute ecou t8 hereufler und confer upon them the
power Lo transact probate business, then section 1
would mean that the ludietal power of the gfute
shall be vested in the repmte, etc., (Reads).

MR, CRANE: It seems to re, Nr. Chairsan, thut the
idea of thles article snd all the articles in this
constitution woula be ¢ curiuldl the power of the
legislature. It seems to me In this article
you ure Just glving the legislature all the power
that thoy ever btad regirdless of o constitution,
by giving them the right to institute &ny new courts
that they might see proper io years $0 come. The ldee
of my amendment was that [t should emphrarize the
fact that the district court had the power--

MR. THFURSAN: Do I understsnd now that this is a
question or & speech?

MR, CRANE: No: it is & question #n reply to yours
or rath r an answer.

MR. THURMAN: Oh, it is an answer?

MR. CRANE: My tdea in this smendment wus to curtail
the power T the leglslatuce. That ic the ides [
suproge of this article and to emphasize the fact
thut they hud powers in probate matters,

MR. THUIRIAN: Would you withhold the powar
from the legislature Yo estubliiash in Lhe years o come

if they desire & probate court in esach county?
MR, CRANY: Yep; I think I would.




THUIGAN: Well, the committee did not-=-

« CRANE: 1If you have ss many Judges as thle article
for, youwuld never nedd suy probate Judges.
THUICIAN: The committes differed with you and

thoupht it he ter to give the lagislature power in

that mutter In the futurse 1o ostudblish iesferfor courts.
The umendment of Mr. Crune was rejected.
Secticn & was resd.

MR, BITINON: I desire to ark the chalrman of the

JYiicinry Committee u questicn. Are the Justices

of the peace to he elected st large ir the county or
o be elected In the seversl precincts?

MR. GOODWIK: Just as the legislsture may provide.
It {5 givon ir the hands of the legisleture.

fecticn © was read.

MR. VARIAN: Mr. Chairmsn, in lime 3, the rigut
of uppenl seenms to be limited to questions of law alcne.
1 do not kmow why that reetriction ir sought to be
placed in the copstitution. It might be very
appropricteg in criminal cuses, but us broadiy as
that 1s stated, it seems to me thare might be some
Question &= to how It would be interpreted im equity
cuszes. In equity cases the whole substance and glei of
¢f the matter on appeal and everywhere else is the
fact. The evidence goes up. The determination in an
equity cause 1o not made On lsolated propositions of law,
but simply as it is prescribed hy the &mw whole facts.
It oceurs to me thut may be safely left to the legis~
lature. I move to strike out, "on questions of law

slone,” and that wiil not interfere with the general
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