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There are no jurisdictional problems in this case. As to the first question, 

neither the Utah Constitution nor the Utah common law impose an adversariness 

requirement. But even if they did, the requirement is satisfied where, like here, 

there is the potential for an adversary. As pointed out by the Utah Attorney 

General, an actual adversary is not required.  

There is also a good reason why an actual adversary cannot be required in 

these cases. Requiring an adversary would mean that a person could change his 

name or sex designation only if someone did not want him to. This cannot be, 

and is not, the law. The answer to the first question is “no.” 

As to the second question, an application to amend a birth certificate is not 

a matter intended by the framers of our constitution to be included within the 

judicial power. As explained by the Utah Attorney General, birth certificates as 

we know them did not exist at that time. But the petitions filed here resemble 

other matters handled by courts at the time of statehood. Indeed, district courts 

have consistently handled name changes since 1884—before, during, and after 

statehood. The answer to the second question is “yes.” 

As to the third question, there is no separation of powers problem with the 

statute requiring the state registrar to amend a birth certificate after a person has 

a name or sex change approved by a court. The statute does not instruct the state 

registrar (an executive agency) to exercise the powers properly belonging to 

another governmental department. The answer to the third question is “no.” 
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division of power contemplated by article V and the separation of powers 

principle. As the Utah Attorney General points out, “[a]t most, the statute merely 

assumes that courts have preexisting jurisdiction to address name- and sex-

change petitions.” (Amicus Curiae Br. at 16.) 

If the statute had granted authority to the state registrar to determine 

whether a name change was appropriate (a judicial function), then the separation 

of powers principle might have been violated. But because the statute directs the 

state registrar to exercise only its executive power, there is no such problem. 

Conclusion 

For the reasons set forth above and in the Utah Attorney General’s brief, 

the answers to the questions in the supplemental briefing order are “no,” “yes,” 

and “no.” 

DATED this 6th day of January, 2020. 
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Monday, A p r i l 22 , 1695. 
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_ it ion was called to order at 8 
Smith in the chair. 3$ Roll call showed a qaoram present. 

Prayer was offered by Attewall Wuotton of the Chard 
of Jesus Christ of Latter-day Saints. 

Journal or the lorty-eif-bth day's session was read and 
approved. , 

Pile No. 378, signed by Andrew Funk and «6 others 
from Brigham City, asking that woman's ssfEag* be enb-
mitted as ii separate article to a vote of tie pes*p]e, bv Gibbe 
of Box Elder, by reqnnst. if .*;* 

\ 
V 

\ ' 

HR. ALLEN: Jr. Pres ident , I wi^h to make a motion 
and before doing so . I t wil l be necessary to make a 

fan remarks. The convention wil l remember that when 
we passed section 4 or the a r t i c l e on e l ec t ions , i t was 
le f t ln such a manner that the election for judic ia l 
officers would be as a separate e lec t ion- - separate 

pt ••£-* /*•*<, and apart Trom a l l other e lec t ions . Since th i s was 
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passed, I be l ieve that a g roa t m a j o r i t y of t h ( members 
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50-67. 

MR. EVA'S: (Weber). That i s Just the point. Hasn't 
the court the r igh t , having that ju r i sd ic t ion and 
that powei— hasn ' t any Judge of the court the right 
to issue these writs? 

HR. VARIAN: I think not. 
The amendment of Mr. Varlan «as agreed to-
MR. GOODWIN: Mr. Chairman, the gentleman's f i r s t 

amenrinent, section 7, " d i s t r i c t court and the judges 
thereof," i t seems to ne, i t would be more euphonious 
to say, "the d i s t r i c t courts and any judge thereof -" 

MR. VARIAN: I guess i t vould. 
THE CHAIRMAN: If there i s no objection tha*. change wil l 

be made. 

MR. CRANE: Mr. Chairman, I wish to make an amendment 
to t h i s sect ion. I wish to s t r i ke out in sect ion 7, 
l ine 2, the word "matters" and the word "and" aTter 
the vord "c iv i l " and Inser t between the word "ctlminal" 
and the word "not" the woi-ds "and probate mat ters ." 

SIR. THUKMAN: Mr- Chairmm., I do not see what i s the 
object of tha t ; the words "c iv i l and criminal not 
exc-pted ln thlc cons' . l tution and not prohibited by 
law," will cover everything re la t ing to probate 

matters , as ve i l as anything e l se . The object of 
th i s section i s to give to the d i s t r i c t court 
Jur isdic t ion over every case thut i s not given to the 

supreme court and i s not given exclusively to tna 
jus t ices of the peace. I t means that and i t says 
t ha t . I t does not say "casec", bat a l l mat ters , , and 
probate na t te r s a-e c i v i l matters; they are not crimi-
na l . They belong to chancery Ju r i sd ic t ion . 
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We discussed that matter ln the committee. 

HR. CRA'lE: I vould like to ask the gentleman 

from Utah County vhat it means, "and not prohibited 

by law?" 

HR. THURMAIi": "Not prohibited by law* simply means 

anything that is not prohibited tc this jurisdiction, 

which this court has. 

MR. CRANE: I vas brought to that thought, Mr. 

Thurman, by reading ln secticn 1, "and such other courts 

Inferior to the supreme court." It seems to me that 

you are giving the legislature power to institute 

any other courts they may see proper ir. tbe years 

tc come. You are laying the foundation here of the 

judicial pov.er of the state and vhat the Judiciary 

shall consist of, etc., snd th-.n you give the legis-

lature peer to lnttitute other courts Inferior to the 

supreme court, is that the idea? 

HR. THURlAN: Yes, the object is to give the 

legislature the power to institute courts inferior 

to the supreme court. 

MR. CRAi.E: Any other courts tbey may choose? 

MR. THURMAll: Yes, we have limited the pover, If 

you will notice of a justice of the peuce. I do not 

call to mind the section thut it Is now, but I would 

like to rend that in anS—ar to your question. It is 

ln section 8. How, the Intention was to restrict the 

Jurisdiction of the Justic s of the peuce or 

rather not to allow an incresae of that Jurisdiction, 

that they never should have probate jurisdiction or 

anything else above what they have got to-day under 
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the laws of the t e r r i t o r y . The l eg i s l a tu re might 
cut i t down, but they could not increase i t . Now, 
suppose the l eg i s la tu re should want to create 
probate cou t s hereafter and confer upon them the 
power to t ransact probate business, then section 1 
would mean that the judic ia l power of the s ta te 
shal l he vested in the senate, e t c . , (Read*-) . 

MR. CRA'TE: I t seems to i e , Iir. Chairnian, that the 
idea of this a r t i c l e and a i l the a r t i c l e s in th i s 
cons t i tu t ion would be to c u r t a i l the pover of the 
l e g i s l a t u r e . I t seems to me in t h i s a r t i c l e 
you are jus t giving the l eg i s la tu re a l l the power 
that the- ever had regardless of a const i tu t ion , 
by giving them the right to i n s t i t u t e any new courts 

tha t they might see proper in years to come. The idea 
of my amendment was that I t should emphasize the 
fact that the d i s t r i c t court had the power--

MR. THURMAN: Do I understand now that th i s i s a 
question or a speech? 

HR. CRA""E: NO; i t i s a question sn reply to yours 
or rath r an answer. 

MR. THURMAN: Oh, i t i s an answer? 
MR. CRANE: My idea in t h i s amendment wus to cu r t a i l 

the power of the l e g i s l a t u r e . That i s the idea I 
suprose of th i s a r t i c l e and to emphasise the Tact 
that they hud powers in probate matters a 

MR. THUKMAN: Would you withhold the power 
Trom the l eg i s l a tu re to es tab l i sh in the yeare to come 
IT they desire a probate court in each county? 

HH. CRAIJ. : Yes; I think I would. 
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UR. THUKMAN: Well, the committee did not— 

HR. CRANE: lr you have as many Judges as this article 

colls Tor, you would never nedd any probate judges. 

MR. THUHMAN: The committee dlTTered with you and 

thourht it be ter to rive the legislature power in 

that matter ln the ruture to establish inTerior courts. 

The amendment oT Mr. Crane was rejected. 

Section 8 wus read. 

MR. EI-llNOi:: I desire to ask the chairman oT the 

Judlciary Committee a questien. Are the justices 

of the peace to he elected at large in the county or 

to be elected in the several precincts? 

MR. 8O0DWI!.': Just as the legislature may provide. 

It is given in the hands or the legislature. 

Section 9 was read. 

MR. VARIAN: Mr. Chairman, in line 3, the right 

of appeal seems to be limited tc questions or law alone. 

I do not know why that restriction is sought to be 

placed ir. the constitution. It might be very 

approprittes* in criminal cases, but us broadly as 

thut Is stated, it seems to me there might be some 

question as to how It would be Interpreted in equity 

cases. In equity cases the whole substance and gist of 

of the mattsr on appeal and everyvhere else is tho 

fact. The evidence goes up. Hie determination ln an 

equity cause is not made on l(olatsd propositions of lav, 

but simply as It Is prescribed hy the i«w whole Tacts. 

It occurs to me that may be safely leTt to the legla-

lature. I move to etrike out, "on queetlono cf law 

alone," and that will not interfere with the general 
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