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ADDENDA

Addendum A:
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e Utah Rules of Evidence 401, 402, 403, & 404

e Utah Code Ann. §76-5-302 (West 2017) (aggravated kidnapping)

e Utah Code Ann. §76-5-405 (West 2017) (aggravated sexual assault)

Addendum B:

Addendum C:

Addendum D:

Addendum E:

Addendum F:
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Trial court’s 404(b) memorandum decision (R3402-17)

Trial court’s new trial and merger memorandum
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404(b) cautionary jury instruction (jury instruction 13,
R3766)

404(b) jury instruction (jury instruction 56, R3796)

Transcript excerpt of T.W.’s testimony, Defendant’s
mistrial motion, and the trial court’s ruling and curative
instruction (R4358-85)

Prosecutor’s rebuttal closing argument (R5170-83)

Defendant’s motion to arrest judgment and the trial
court’s decision (R3830-44; 5216-46)

1 Unless otherwise noted, the State cites to current versions of these
statutes for the Court’s convenience.
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INTRODUCTION

Over several hours, Defendant strangled, choked, and forced his erect
penis inside the victim’s mouth. At trial, the central disputed issue was the
victim’s credibility. The State presented the victim’s testimony, photos and
medical documentation of her injuries, police testimony, testimony from
witnesses who saw the victim after the attack, and evidence of three prior
sexual assaults.

On appeal, Defendant raises six claims—two preserved and four
unpreserved. In his first preserved claim, Defendant argues that the trial
court erroneously admitted the State’s 404(b) evidence, asserting that the

evidence was more prejudicial than probative. The trial court properly



admitted the evidence under the doctrine of chances, where Defendant’s four
unrelated acts of similar sexual abuse were highly relevant to rebut
Defendant’s fabrication defense.

In his other preserved claim, Defendant challenges the trial court’s
denial of his mistrial motion after the victim testified that one of the 404(b)
witnesses shot Defendant. On this record, Defendant cannot show the trial
court abused its discretion. The victim’s statement was not elicited
intentionally, was relatively innocuous, and was made in passing. Moreover,
the trial court struck the testimony, gave curative instructions, and excluded
the 404(b) witness’s testimony altogether.

Defendant’s four unpreserved claims also fail.

In three separate claims, Defendant argues that (1) three sentences of
the prosecutor’s closing rebuttal comprised misconduct; (2) his aggravated
kidnapping and aggravated sexual assault convictions should have merged;
and (3) the victim’s testimony was inherently improbable. All three claims
fail for the same reason — Defendant argues no exception to the preservation
rule.

In the fourth unpreserved claim, Defendant argues that his trial

counsel was ineffective for not calling expert witnesses to rebut the State’s



case. But Defendant does not provide any prejudice analysis, thus, his

ineffectiveness claim necessarily fails.

STATEMENT OF THE ISSUES

Issue 1. Did the trial court abuse its discretion under rule 404(b) by
admitting evidence of Defendant’s other bad acts to rebut Defendant’s claims
of self-defense and that the victim fabricated?

Standard of Review. A trial court’s admission of other-acts evidence is
reviewed for abuse of discretion. State v. Thornton, 2017 UT 9,956, 391 P.3d
1016.

Issue 2. The prosecutor argued in closing rebuttal that the jury can
consider the 404(b) evidence to determine if the victim fabricated or if
Defendant acted in self-defense. As part of that argument, the prosecutor
asked “what are the odds” that four women would falsely accuse Defendant
of similar violent assaults?

Does Defendant’s unpreserved challenge to the prosecutor’s argument
fail where he does not assert any exception to the preservation rule?

Standard of Review. No standard of review applies to this issue.

Issue 3. Did the trial court abuse its discretion by denying Defendant’s
mistrial motion where the victim’s volunteered statement — that Defendant’s

ex-wife shot him — was not intentionally solicited, made in passing, relatively



innocuous, and where the court struck the testimony and gave curative jury
instructions?

Standard of Review. “A trial court’s denial of a motion for mistrial will
not be reversed absent an abuse of discretion.” State v. Wach, 2001 UT 35,945,
24 P.3d 948.

Issue 4. Does Defendant’s unpreserved merger claim fail, where
Defendant does not assert any exception to the preservation rule?

Standard of Review. No standard of review applies.

Issue 5. Has Defendant proven that his trial counsel was ineffective for
not calling two expert witnesses to rebut the State’s case?

Standard of Review. An ineffective assistance of counsel claim raised for
the first time on appeal is a question of law. State v. Ott, 2010 UT 1,916, 247
P.3d 344.

Issue 6. Does Defendant’s unpreserved claim that the victim’s
testimony was inherently improbable fail where Defendant does not assert
any exception to the preservation rule?

Standard of Review. No standard of review applies.



STATEMENT OF THE CASE 2

A. Summary of relevant facts. 3

After Defendant and T.W. married in August 2008, Defendant became
increasingly abusive. R4247,4250.* Defendant was verbally, physically, and
sexually abusive. R4249,4259. For example, Defendant pushed T.W. against
walls and down the stairs. R4248,4250. And, in one instance, Defendant threw
T.W. in the shower, pulled the shower curtain rod down, and “started coming
at [her] with it.” R4249,4255.

In May 2009, T.W. and Defendant moved to a new house. R4263;State’s
Exhibit [SE] 7,8. The new house had two floors: an upstairs and a main floor.
R4263;SE7,8. The main entrance to the house opened into the upstairs, which
led into the living room, and the kitchen behind that. SE7. North of the

kitchen was the master bedroom, a bathroom, and a second bedroom.

2 Consistent with appellate standards, the facts are recited in the light
most favorable to the verdict. State v. Maestas, 2012 UT 46,93, 299 P.3d 892.

3 Although the record was Bates numbered and the pages are in
numerical order, some parts of the record are not in chronological order.

Defendant cites to the record using his own formulation. Br.Aplt.2,n.1.
For clarity, the State cites to the record using the Bates numbers.

4 T.W. is also referred to as T.S. and T.M. in the record.



R4264;SE7.°> A staircase at the back of the house led down to the main floor.
SE7,8. Next to the staircase, a door led to the backyard with a patio and grassy
area. R4264,272;SE8,13,14. The downstairs main floor had a family room, a
bedroom, a storage area, and a laundry room, all connected by a long,
carpeted hallway with an old furnace. R4265-65;SES.

On May 31, 2009, Defendant and T.W. were in the backyard drinking
beer and tequila. R4266. Defendant started drinking at 10 a.m., and T.W.
starting drinking around noon. R4266-67. Throughout the day, T.W. drank
six beers and a shot of tequila. R4269. Defendant drank more beer than T.W.
and at least three shots of tequila. R4270. The day was “pretty good until the
evening” when Defendant received a text message that upset T.W. R4267.
T.W. became “very angry” over the message, but eventually went to bed.
R4268-71. It was about 7:30 p.m. R4267.

Later, Defendant came into the bedroom and asked T.W. to “work this
out.” R4271. Defendant and T.W. returned to the backyard and started
dancing. R4271-72. While dancing, Defendant spun T.W., and she fell to the

ground. R4273. Defendant pulled T.W. off the ground and ripped off her t-

5 State’s Exhibit 7 refers to the master bedroom as bedroom 1. SE7. T.W.
refers to bedroom 1 as the master bedroom throughout her testimony. See e.g,
R4280,4289.



shirt, bra, and shorts. R4273-74. T.W. screamed for help. R4274. Defendant
told her to “shut up,” “[n]Jobody was coming to save [her].” Id.

Naked, T.W. ran into the house. Id. Defendant followed and pushed
her down the stairs on to the main floor. Id. Defendant dragged T.W. into the
family room, repeatedly telling her “you’ll remember me.” R4275. Defendant
then straddled T.W., put both of his knees on her chest, and constrained her
breathing. Id. Defendant repeatedly hit T.W. in the face with his erect penis,
telling her to “suck it, bitch.” Id. Defendant then tried to force his erect penis
into T.W’s mouth. R4277. At first, T.W. was able to resist, but eventually
Defendant forced his penis into her mouth. R4277-78.

T.W. sucked Defendant’s penis for approximately twenty minutes “on
and off.” R4278. Defendant then twisted T.W.’s nipples hard. R4275. T.W.
tried to crawl away, but Defendant picked her up with one hand and put her
against the wall in the hallway next to the old furnace, strangling her. R4276.
T.W. lost consciousness and urinated on herself. Id.

When T.W awoke, Defendant dragged her to the stairs, forced her up
them, threw her into the bathtub, and turned on the cold water. R4278-79.
When Defendant left the bathroom, T.W. tried to escape, running to the
backdoor. R4280. Defendant caught her, pushed her down the stairs, and

dragged her down the hallway into the main floor bedroom. Id. Defendant



pinned T.W.’s shoulders down with his knees and forced her to suck his penis
again. R4280-81. T.W. choked on Defendant’s penis and lost consciousness.
R4281. When T.W. awoke, Defendant was on top of her, but he fell over,
passing out on the floor. R4282.6

T.W. crawled out of the room and drove over to Marty Spicer and
Diane West’'s house. Id. Marty and Diane were friends with T.W. and
Defendant, and Marty was Defendant’s long-time employer. R4270,4299.

When T.W. arrived at Marty and Diane’s, it was after midnight. R4284.
T.W. burst through Marty and Diane’s door, hysterical, terrified, and
screaming, “help me, please.” R4283-84. Marty and Diane consoled T.W. and
gave her ice for her face. R4286. Eventually, T.W. fell asleep. R4286.

Later that night, Defendant left several threatening voicemails on
T.W.'s phone. SE19; see also voicemail transcript.” He also called 911 and
reported T.W. missing, telling the dispatcher that T.W. was “suicidal.” SE21.

When Officer Salvador Toscano responded to Defendant’s 911 call, he
immediately noticed that Defendant was intoxicated. R4400. Defendant said

that he and T.W. had a non-physical argument and that T.W. drove away

¢ The testimony also refers to the main floor bedroom as the “pink
bedroom.” See e.g., R4280.

7 Although part of the record, the voicemail transcript was not Bates
numbered.



intoxicated. R4400. When Toscano asked Defendant about alcohol
consumption, Defendant became “very aggressive,” and threatened to fight
him if he took Defendant to jail. R4401.

The next morning, T.W. was sore “everywhere” and felt like she “had
been used for a punching bag.” R4286. Her throat was sore, “like the worst
case of strep throat [she] had ever had,” her face and chest were bruised, and
she had difficulty walking. R4290-92. Despite her injuries, T.W. wanted to go
to work —she did not want to lose her job. R4287. Marty followed T.W. back
to her house so that she could shower and dress. R4287-89. Marty went into
the house first and saw that Defendant was passed out on the couch. R4289.
While T.W. got ready for work, Marty watched Defendant. R4290-91.

When T.W. arrived at work, her co-workers immediately noticed her
injuries. R4387. One co-worker thought T.W. had been in a car accident
because her face “was definitely like red and swollen and bruised and didn’t
look right.” Id. Another noticed that T.W. was not her usual “gregarious” self,
she was “very unnaturally subdued,” “not talkative,” and “hiding her face.”
R4394. The second co-worker described T.W.’s face as “grotesquely swollen,”
and “heavily covered in make-up” and “didn’t look like her.” R4394-95. T.W.
admitted to the second co-worker that she had been assaulted. R4395.

i

Because T.W was “really upset,” “really scared,” and “really shaken,” her co-



workers called the police, even though T.W. did not want the police involved.
R4388.

Officer Adam Zitterkopf responded. R4405. When he met T.W., he
noticed that her face “was very battered.” R4446. T.W. had “swollen eye
sockets, a cut lip, swollen cheeks, and redness around her neck.” Id. T.W. was
“one of the worst victims” Zitterkopf had seen. Id. He believed T.W.’s neck
injuries were consistent with strangulation. R4410. Also, T.W.’s demeanor
was “very down, depressed,” and “emotional.” R4446. Zitterkopf
interviewed T.W. and took photographs of her injuries whose quality did not
capture the extent of her injuries. R4408.

About a day and a half later, T.W. went to the doctor. R4476,SE42. The
doctor found contusions on T.W.s rib cage that were “very tender,” and that
she had pain and bruising in her jaw and trouble opening it. R4484. The
doctor also observed that T.W. had a bruised and swollen lip, bruises on her
chest, bruises on her right leg, and rib contusions. R4477,SE42.

The next day, Detective Sargent Travis Allen interviewed T.W. R4522.
Allen photographed T.W.’s injuries, documenting injuries to her face, eyes,
lips, arms, and legs. R4491,5E26,27,45,46. He also noticed that T.W. had

difficulty opening her mouth when she spoke. R4497.
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A few days later, Allen, Zitterkopf, and T.W. walked through her
house to collect and document evidence. R4496. On the main floor hallway
wall, next to the old furnace—where Defendant strangled T.W. and she
urinated on herself —Detective Allen and Officer Zitterkopf found a
handprint and noticed that the carpet was discolored from being cleaned.
R4413-14,4498,4500-02;SE37,41. In the laundry room, the officers found what
appeared to be a bloodstained mattress cover inside the washing machine.
R4415,5E16,17. They also found the clothing T.W. was wearing when
Defendant attacked her; all of it was torn. R4415-16.

During the investigation, Marty repeatedly tried — unsuccessfully —to
contact Defendant. R4637.

B. Summary of proceedings and disposition of the court.

Defendant was charged with aggravated sexual assault (domestic
violence) and aggravated kidnapping, both first degree felonies; forcible
sexual assault, a second degree felony; and aggravated assault, a third degree
felony. R3706-08.

Before trial, the State moved under rule 404(b) to admit evidence that
in 1998, Defendant similarly abused his ex-wife. R134. The court denied the

motion. R816-817.
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A substantial delay in Defendant’s trial then occurred.® The State then
filed a new rule 404(b) motion, seeking to admit evidence that Defendant had
previously abused three other women besides his ex-wife. R3201. The trial
court granted the motion, ruling that the evidence was admissible under the
doctrine of chances to rebut Defendant’s claims of self-defense and that T.W.
fabricated. R3402-17.

On the first day of the six-day trial, the State presented T.W.'s
testimony. R4385. During T.W.’s testimony, Defendant moved for a mistrial
because T.W. testified that one of the 404(b) witnesses, Defendant’s ex-wife,
shot Defendant. R4360. The court denied the motion, but struck the
testimony, gave a curative instruction, and ruled that Defendant’s ex-wife
could not testify. R4384-85.

The State also presented testimony from T.W.’s co-workers, her doctor,
Diane West, Marty Spicer, Toscano, Zitterkopf, Allen, a domestic violence
expert, and a strangulation expert.
R4179,4385,4392,4396,4404,4476,4489,4551,4609,4661. And it presented
testimony that Defendant had previously assaulted three other women.

R4719,4750,4782,4829,4875,4900.

8 Although Defendant was charged in 2009, his trial was repeatedly
delayed because of pretrial matters.
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The domestic violence expert testified that during a traumatic event,
like T.W.’s, the victim’s brain “shuts down” and the victim’s flight or fight
response kicks in. R4191-92. He testified that memory function is “often
impaired in people who are victims of trauma,” that memory is “spotty at
best,” it is “never possible” for a trauma victim to put the traumatic events in
chronological order, and victims may not remember specific aspects of the
traumatic event. R4193-94,4197.

The strangulation expert testified that it was her expert opinion that
T.W. was strangled and physically and sexually assaulted. R4580-90. She
testified that symptoms of strangulation include loss of consciousness and
bladder control. R4573-74,4576. She testified that when a person loses bladder
control, like T.W., that person has been strangled for approximately thirty
seconds and death is “pretty imminent.” R4576. Finally, the strangulation
expert agreed with the domestic violence expert that it is not uncommon for
victims, like T.W., to suffer from memory loss and remember only “bits and
pieces” of the abuse. R49579,4591.

The defense. Defendant claimed that T.W. was the aggressor and that
he hit TW. in self-defense. R4960,4964,5004. According to Defendant, T.W.
went into a “jealous rage” about the text message and attacked him, leaping

“two feet in the air,” landing on top of him, and punching him eight to ten
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times while holding a knife, resulting in scratches on his chest and arm.
R4957,4960,5009;Defense Exhibit (DE) 4-14,20,21. Defendant claimed that
only in response did he hit T.W. once in the face, and put his feet on her
shoulders and pushed her backward. R4961,5010. Defendant claimed that
T.W. made up the sexual and physical abuse allegations. R4960,4964-65. He
denied strangling, choking, forcing his penis into T.W.’s mouth, or cleaning
up the house after the attack. R5003-04.

On cross-examination, Defendant admitted lying to Tocano when
asked if a physical altercation occurred. R4993-94. Defendant claimed that
after the sexual assault he did not disappear, but stayed at home for his
“hemorrhoid problems.” R4998.

State’s rebuttal. Dr. Todd Grey, the chief medical examiner in Utah,
testified that scratches on Defendant’s torso were not consistent with his
testimony that T.W. cut him with a knife. R5094-96. Rather, Dr. Grey testified
that Defendant’s injuries appeared staged. R5095.

The jury found Defendant guilty on all counts. R3760-61. For
aggravated sexual assault and aggravated kidnapping, the court sentenced
Defendant to two consecutive fifteen-years-to-life sentences. R3885-86. For
forcible sexual abuse, the court sentenced Defendant to one-to-fifteen years

in prison. R3885. For aggravated assault, the court sentenced Defendant to
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zero-to-five years in prison. Id. The court ordered that Defendant’s forcible
sexual abuse and aggravated assault sentences to run concurrently. R3886.

Defendant timely appealed. R5331.

SUMMARY OF ARGUMENT

Point 1. Defendant argues that the trial court abused its discretion
under rule 404(b) when it granted the State’s motion to admit evidence that
Defendant sexually assaulted four other victims. Defendant argues that the
trial court did not properly analyze the evidence under rule 403 and that the
evidence was more prejudicial than probative.

Defendant’s claim fails. The record shows that the trial court properly
analyzed the evidence under the doctrine of chances and found that it met
the four foundational requirements under that theory. The record further
shows that the court properly ruled that the evidence’s probative value was
not substantially outweighed by the risk of unfair prejudice because the
evidence rebutted Defendant’s claim that the victim fabricated the assault
and that he acted in self-defense.

Point 2. Defendant argues that three sentences of the prosecutor’s
closing rebuttal remarks amounted to misconduct. Defendant’s unpreserved
claim fails because he does not argue any exception to the preservation rule.

Regardless, Defendant cannot show that the remarks, made in the middle of
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a thirteen-page rebuttal argument, were so obviously impermissible that the
trial court should have recognized and corrected them on its own.

Point 3. Defendant argues that the trial court abused its discretion
when it denied his mistrial motion after T.W. volunteered during her
testimony that Defendant’s ex-wife —one of the proposed 404(b) witnesses —
had shot him. A mistrial is not required where, as here, the prosecutor does
not elicit the allegedly improper statement, it was an isolated, off-hand
remark, and it was made in passing. The prosecutor did not intentionally
elicit T.W.’s statement, and it was one sentence in over 1000 pages of trial
transcript. Moreover, the court struck the testimony, gave curative
instructions, and excluded the ex-wife’s testimony altogether.

Point 4. Defendant argues that the trial court erred by not merging his
aggravated kidnapping and aggravated sexual assault convictions under
State v. Finlayson. Defendant’s unpreserved claim fails because he argues no
exception to the preservation rule. Regardless, Defendant cannot show that
the charges so plainly merged that either the trial court or counsel was
obligated to raise the issue.

Point 5. Defendant argues that his counsel was ineffective for not
calling expert witnesses to rebut the State’s expert witnesses. Defendant’s

claim necessarily fails because he does not provide any prejudice analysis.
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Nor could Defendant show prejudice because (1) no record evidence shows
what either hypothetical expert would have said or how that testimony
would have rebutted the State’s case, and (2) on this record, reasonable
counsel could decide that cross-examining the State’s witnesses was an
effective trial strategy.

Point 6. Defendant argues that the evidence was insufficient to support
his convictions because T.W.’s testimony was inherently improbable. His
unpreserved claim fails because he argues no exception to the preservation
rule. Regardless, he cannot show that the issue was so obvious that the trial
court should have sua sponte taken the case from the jury. T.W. testified
consistently, credibly, and her testimony was corroborated by, among other
things, photos and medical documentation of her injuries, testimony of other

witnesses, and the police investigation.

ARGUMENT

I.

The trial court properly ruled that Defendant’s prior
sexual assaults were admissible.

Defendant argues that the trial court abused its discretion by admitting
evidence under Utah R. Evid. 404(b) that Defendant had sexually assaulted
four other victims: A.K., A M., M.M, and G.M. Br.Aplt.7-18. Defendant argues

that the court’s decision conflicts with its prior ruling to exclude rule 404(b)
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evidence. Br.Aplt.12. He also argues that the trial court’s fifteen-page decision
inadequately analyzed whether Defendant’s prior sexual assaults were
admissible under Utah R. Evid. 403. Id. Defendant’s argument is without
merit.

A. Background.

Defendant was charged in 2009. R6. In 2010, the trial court denied the
State’s first 404(b) motion which sought to admit Defendant’s prior bad acts
towards his ex-wife, G.M. R816-817.9

Defendant’s trial was delayed several years because of pretrial
motions. See e.g., R742-2139. In 2014, the State filed an amended rule 404(b)
motion after finding that Defendant had sexually abused, in addition to G.M.,
three other women: A K., A M., and M.M. R3201-26.10 The State argued that
the evidence was admissible, under the doctrine of chances relevance theory
recently recognized in State v. Verde, to rebut Defendant’s anticipated
fabrication and self-defense claims. 2012 UT 60,947, 770 P.2d 116 (abrogated
on other grounds by State v. Thornton, 2017 UT 9, 391 P.3d 1016); R3229. The

State argued that the evidence was admissible because the doctrine of

9 G.M. is also referred to as G.O. in the record.

10 A M. is also referred to as A.R. in the record.

-18-



chances” four foundational requirements were met. R3239-47. Defendant
opposed the motion. R3257-93.

The trial court held four days of hearings where it heard from T.W.,
four prior victims, and a statistician. R2529,2677,2696,3081. Id.

M.M. While out on bond after attacking T.W., Defendant was arrested
and charged with patronizing a prostitute, kidnapping, and assault for
attacking M.M. R2909.11

In 2013, M.M. met Defendant at his hotel —as she regularly did —to
give him a sensual massage that ended with a “hand job.” R2542-44,2549-50.
When M.M. arrived, Defendant was drinking beer. R4758. M.M. gave
Defendant a massage and then began giving him a “hand job.” R2553. During
the “hand job,” Defendant repeatedly tried to pull down M.M.’s panties, and
M.M. repeatedly told him “no.” R2554. At one point, Defendant grabbed both
of M.M.’s arms and wrestled her to the floor. Id. With M.M. on her back,
Defendant put his thumbs in her mouth, and his hands around her throat,
strangling her. R2555. M.M. saw “stars,” her “vision went black,” and she

gasped for air. R2555-56. Eventually Defendant let M.M. go but did not let

11 Before Defendant’s trial assaulting T.W. but after the 404(b) hearing,
Defendant was convicted of patronizing a prostitute and assault. R4899.
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her get her cellphone or move far from him. R2558-59. The hotel manager
then knocked on the door, responding to a noise complaint. R2561. Defendant
told the manager “everything’s fine.” R2562. M.M. “yelled no,” and ran out
of the room. R2563.

A.K. In 2000, A.K. became friends with Defendant when he frequented
a restaurant she worked at in Kentucky. R2941-42.

On July 4, 2003, Defendant picked A.K. up around 4 p.m. R2944,2946-
47,2964. A.K. remembered drinking bourbon with Defendant, then waking
up in his truck wearing only a shirt—her shorts and panties had been
removed. R2947,2950. A K. cried, screamed, and begged to go home, but
Defendant refused. R2949.

A K. tried to escape, but Defendant threw her down and burned her
neck with a cigarette. R2951,2965-66. Defendant told A K. that she had to keep
her promise to suck his penis. R2950. When A K. objected, he slapped her in
the face with a folder, threatened to drown her in a nearby creek, and told her
that he would make sure “nobody would ever see [her] again.” R2950-52.
Defendant then forced his penis inside of her mouth. R2952. After, Defendant
forced A.K. to sign a letter stating that she agreed to have sex with him.
R2953-54. Defendant then held A.K. down and raped her. R2955.

No charges resulted from this incident. R2967.
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A.M.12 Because the State was unable to locate A.M. for the hearing, the
State presented a transcript of the trial testimony she gave against Defendant
in Kentucky. R2655-2669,3108-3121,3123,3141-3143.13

In 2001, A.M. was fifteen-years-old and lived with Father in Kentucky.
R4723. One day, Defendant and Father returned from a bar “pretty
intoxicated.” R4725;SE56,p.51.14 After she went to bed, A.M. woke up with
Defendant on top of her. He was covering her face with one hand, inhibiting
her breathing, and rubbing her breast and touching her vagina over her
clothes with his other hand. R4727-28,4729. Defendant kissed her and told her

if she screamed, he would kill her. R4727-28,4729. A.M. bit Defendant’s hand

12 In the 404(b) hearing, A.M. was referred to as A.R. See R2655-
2669,3108-3121,3123,3141-3143. The State refers to this witness as A.M. for
clarity and consistency. See R4743.

13 A.M.’s Kentucky trial testimony transcript is not part of the record.
To the extent that Defendant challenges the admission of A.M.’s testimony,
then, the record is inadequate to support his claim. See State v. Litherland, 2000
UT 76, 912, 12 P3d 92 (stating if appellant “fails to provide an
adequate record on appeal, this Court must assume the regularity of the
proceedings below”). For the purposes of this summary, the State relies on
A.M.’s testimony at Defendant’s trial here.

14 At Defendant’s trial here, pursuant to a stipulation with Defendant,
the State played an audio recording of A.M.’s father’s trial testimony from
Defendant’s Kentucky trial. R4743. State’s Exhibit 56 is the transcript of that
testimony that was played for the jury. R4744-454747. It is not Bates
numbered. The State references it by the exhibit number, SE56, and page
number.
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and screamed for help. R4728;SE56,p.43. Father ran into the room and pulled
Defendant off A.M. R4729;SE56,p.43. A.M. ran, Defendant caught her and
touched her again, and Father threw Defendant off A.M. again. R4730;
SE56,p.44. A.M. ran to a neighbor’s house. R4731. Defendant followed,
attacked the neighbor’s husband, tried to break into the neighbor’s house,
and repeatedly told A.M. “[T]his didn’t happen, this didn’t happen, I didn’t
touch you.” SE56,p.96,99,101-02.

Defendant was charged with sexual abuse of A.M. and assault of the
neighbor. R4748. The jury found Defendant guilty of assaulting the neighbor,
but hung on the sexual abuse charge. R4748.

G.M.15> GM. and Defendant lived in Florida and were separated
pending divorce proceedings. R2683. On June 1, 1997, Defendant —who was
under the influence of alcohol—broke into G.M.’s house, kidnapped her,
raped her twice, and sat on her chest and forced his penis inside her mouth —
choking her. R2685-2703. During the several hours long attack, Defendant
repeatedly covered G.M.’s mouth and nose with his hands. R2688-87,2694.

Two months later, while he was on bond for that attack, Defendant broke into

15 G.M.’s testimony was excluded at trial as part of the court’s mistrial
order. See R4377.
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G.M.’s house again, but G.M. shot him five times in self-defense. R2702.
Defendant was convicted of second-degree burglary. R2703.

Statistician. The statistician testified that the chances that a person
would be accused or arrested five times for rape or attempted rape is one in
a billion. R2995. He testified that given Utah’s adult population in 2012, there
is a .0004% chance of a person being arrested for rape or attempted rape.
R3007-08. He testified that the probability of being arrested five times for rape
or attempted rape is one is 32 quadrillion. R3015. And he testified that the
probability that a person would be accused twice of a rape or an attempted
rape involving similar facts is one in sixteen million. R3019-20.

Order. In a fifteen-page decision, the trial court granted the State’s
motion to admit the other bad acts evidence. R3402-17. The court found that
the evidence was offered for a proper, non-character purpose—to rebut
Defendant’s claims that T.W. fabricated and that he acted in self-defense.
R3410.

The trial court analyzed the evidence under the doctrine of chances,
examining materiality, similarity, independence, and frequency. R3411-14.
The court found that the evidence was material because the actus reus element
of the crime was genuinely disputed where Defendant challenged T.W.’s

credibility. R3411. The court found the evidence was similar, explaining that
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Defendant used physical dominance to control the victims, including
grabbing and strangling them to the point of unconsciousness. R3412. It also
explained that the occurrences were similar because Defendant inhibited the
victims’ breathing, verbally threatened to harm or kill them, physically forced
them to perform oral sex or raped them, and detained them. R3412-13. The
court then found the evidence was independent where the “events occurred
over a span of fifteen years in three different states” and “there is no evidence
linking one allegation with another.” R3414. Finally, the court found the
frequency requirement was satisfied because Defendant was accused of
sexually assaulting five different women. Id.

Last, the court considered whether the probative value of the evidence
was substantially outweighed by the danger of unfair prejudice. R3415.
Relying on Verde, the court found that the evidence’s probative value
outweighed the risk of unfair prejudice “when two or more persons tell
similar stories, the chances are reduced that both are lying or one is telling
the truth and the other is coincidentally telling a similar false story,” and “the
jury will be in a better position to evaluate a [witnesses’s] credibility with this
evidence.” R3416.

At trial. Before the State presented the 404(b) evidence at trial, the court

read a cautionary instruction to the jury, explaining that the jury would hear
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evidence related to other victims and such evidence “may not” be used “as
evidence of the Defendant’s character in order to show that on a particular
occasion he acted in conformity with that character.” R4718; see also R3766.
Thus, the jury “may not use this evidence to convict [Defendant] of the crimes
he is charged with in this case merely because you believe he committed a
similar crime against one or more of these witnesses.” R4718-19. Rather, the
jury could consider the evidence only to determine (1) whether T.W.
“fabricated her accusation”; and (2) “whether the Defendant acted in self-
defense.” R4719.

At the close of all evidence, the court again instructed the jury that it
could not use the 404(b) evidence for character purposes. R3796. Rather, it
could use the evidence only to determine (1) whether T.W. fabricated her
accusation; and (2) whether the Defendant acted in self-defense. Id. Last, the
court explained that Defendant was on trial for the crimes involving T.W. and
the jury could not convict him “simply because you believe he may have
committed some other act at another time.” Id.

Post-Trial Motions. After he was convicted on all counts, Defendant
moved to arrest judgment and for new trial, arguing that the 404(b) evidence
was improperly admitted. R3830;3897. The trial court denied both motions.

R5322,5238.
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B. The other bad acts evidence was admissible.

Rule 404(b) provides that “[e]vidence of a crime, wrong, or other act is
not admissible to prove a person’s character in order to show that on a
particular occasion the person acted in conformity with the character.” Utah
R. Evid. 404(b)(1). However, such evidence “may be admissible for another
purpose, including but not limited to proving motive, opportunity, intent,
preparation, plan, knowledge, identity, absence of mistake, or lack of
accident.” Utah R. Evid. 404(b)(2).

Rule 404(b) is an “inclusionary rule,” presumptively admitting
evidence so long as it is genuinely offered for a proper, noncharacter purpose.
See State v. Lucero, 2014 UT 15,914, 328 P.3d 841 (abrogated on other grounds by
Thornton, 2017 UT 9); accord Verde, 2012 UT 60,915 (noting this “list is
illustrative and not exclusive”). Rule 404(b) does not exclude other bad acts
merely because the evidence may tend to show a bad character trait.
Evidence of other bad acts “may be admitted despite its negative propensity
inference,” Lucero, 2014 UT 15,914, so long as it is admitted for a proper
purpose at trial. Id.; see also State v. Cuttler, 2015 UT 95,9 928-31, 367 P.3d 981.
Other bad acts evidence is inadmissible under rule 404(b) only if its relevance
depends “on a verboten character inference.” Edward J. Imwinkelried, The

Use of an Accused’s Uncharged Misconduct to Prove Mens Rea: The Doctrines
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Which Threaten to Engulf the Character Evidence Prohibition, 51 Ohio St. L.J. 575,
576 (1990).

To determine whether a defendant’s other bad acts are admissible
under rule 404(b), the trial court must determine whether the evidence is
offered for a genuine, noncharacter purpose; whether the evidence is relevant
under rule 402 to a contested issue; and whether the probative value of the
evidence is substantially outweighed by the risk of unfair prejudice under
rule 403. See Lucero, 2014 UT 15,9914, 17; State v. Nelson-WWaggoner, 2000 UT
59, 418, 6 P.3d 1120; State v. Marchet, 2009 UT App 262,929, 219 P.3d 75.

As an initial matter, Defendant argues that because the trial court
denied the State’s first rule 404(b) motion, it should have denied the second.
Br.Aplt.12. The first motion only asked for the admission of G.M.”s prior bad
acts evidence as relevant to Defendant’s intent. R134-42. The court denied the
motion because intent was at not issue, the evidence was not being admitted
for a non-character purpose, the time interval, and the need for the evidence
was not substantial. R814-18. The second motion asked for admission of a
series of assaults from 1997 to 2013, not to show mental state, but to rebut
Defendant’s claims that T.W. fabricated and that he acted in self-defense.
R3231-39. A trial court is not bound by a prior non-final ruling. Anderson v.

Thompson, 2008 UT App 3, 924, 176 P.3d 464. Given the greater evidence
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supporting the second motion and the new theory under which its admission
was sought, the trial court was well within its discretion to reconsider its prior
ruling.

Rules 404(b) and 402. The trial court properly determined that
Defendant’s sexual assaults of A.K.,, A.M. M.M., and G.M. were relevant
under the doctrine of chances for the contested, noncharacter purpose of
rebutting Defendant’s claims of self-defense and that T.W. fabricated. State v.
Lowther, 2017 UT 34,948, 398 P.3d 1032 (doctrine of chances not limited to
rebutting fabrication claims).

As the trial court explained, R3411-14, the Utah Supreme Court
identified four foundational requirements for the admission of other bad acts
under the doctrine of chances. Verde, 2012 UT 60,9 957-61. First, the “issue for
which the uncharged misconduct evidence is offered must be in bona fide
dispute.” Id. 957 (cleaned up).’® Second, each “incident must be roughly
similar to the charged crime.” Id. 958 (cleaned up). Third, “each accusation

must be independent of the others.” Id. §60. And fourth, the “defendant must

16 This brief uses “(cleaned up)” to indicate that internal quotation
marks, alterations, and citations have been omitted. See State v. Cady, 2018 UT
App 8, 99, n.2, ---P.3d ---.
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have been accused of the crime” or conduct “more frequently than the typical
person endures.” Id. §61.

Four women in three different states over sixteen years independently
accused Defendant of sexual assault like Defendant’s assault on T.W. Alcohol
was involved in each attack. R2551,2946-47,4724,4758,4845. Defendant
exerted physical dominance over each victim by grabbing them, pinning
them down, and inhibiting their breathing. R2555-56,2948-49,2951,2965-
66,4727-29,4761-63,4849-50. And, in each instance, Defendant either
attempted to sexually assault or sexually assaulted each victim, then detained
them. R2555-56,2950,2952,2955,4727-29,4759-60,4846-47 .

This “improbable repetition of a similar event” had “the tendency to
make [the] consequential fact[s]” —whether T.W. fabricated Defendant’s
assault against her —“more probable or less probable” under the doctrine of
chances. Statev. Labrum, 2014 UT App 5,930, 318 P.3d 1151. The prior sexual
assaults were thus relevant under the doctrine of chances for the proper,
noncharacter purposes of rebutting Defendant’s claims that T.W. fabricated
his assault and that he acted in self-defense.

Rule 403. Rule 403 provides that although relevant, other bad acts
evidence may be excluded “if its probative value is substantially outweighed

by the danger of...unfair prejudice, confusing the issues, or misleading the
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jury.” Utah R. Evid. 403. The fact that evidence is particularly damaging to
a defendant does not make it unfairly prejudicial: “all effective evidence is
prejudicial in the sense of being damaging to the party against whom it is
offered.” Woods v. Zeluff, 2007 UT App 84,97, 158 P.3d 552 (cleaned up). For
evidence to be inadmissible under rule 403, the danger of unfair prejudice
must substantially outweigh the evidence’s probative value. Lucero, 2014 UT
15,932. “Given this bar,” reviewing courts “indulge a presumption in favor
of admissibility.” Lucero, 2014 UT 15,932 (cleaned up). Evidence is unfairly
prejudicial only if it creates “an undue tendency to suggest decision on an
improper basis.” State v. Maurer, 770 P.2d 981, 984 (Utah 1989). “The critical
question is whether certain testimony is so prejudicial that the jury will be
unable to fairly weigh the evidence.” State v. Guzman, 2006 UT 12,927, 133
P.3d 363. This Court “presume[s] that the proffered evidence is admissible
unless ‘[it] has an unusual propensity to unfairly prejudice, inflame, or
mislead the jury.”” State v. Jaeger, 1999 UT 1,918, 973 P.2d 404 (cleaned up).
Finally, the rule 403 balancing test is derived from the text itself,
Cuttler, 2015 UT 95,915. Courts evaluate the “probative value” of the
evidence and determine whether that value is “substantially outweighed” by
unfair prejudice or other rule 403 concerns. When making that determination,

“courts are not bound to any particular set of factors or elements.” Lowther,
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2017 UT 34,94918,21. Rather, courts should consider any relevant factors.
Verde, 2012 UT 60,912.17

Applying that test here, evidence of Defendant’s sexual assaults of
A K., AM., M.M.,, and G.M. was not substantially outweighed by the danger
of unfair prejudice.

Evidence of A K., AM., M.M., and G.M.’s sexual assaults was highly
probative to rebut Defendant’s claim that T.W. fabricated the charged assault.
Defense counsel elicited testimony that T.W. had lied about Defendant
physically assaulting her in the past, R4654,4673; that T.W. had a character
for untruthfulness, R4666; and that T.W. gave inconsistent accounts of the
assault, R4826-28. And in closing argument, counsel argued that T.W.’s

testimony was inconsistent. R5153-55. Because fabrication was central to

17 To the extent that Defendant argues that the trial court erred by not
using the Shickles factors in its analysis, he is mistaken. Br.Aplt.12,17 (citing
State v. Shickles, 760 P.2d 291 (Utah 1988)). As Defendant acknowledges, the
Shickles factors are “no longer binding legal precedent.” Id. Indeed, the Utah
Supreme Court rejected a strict Shickles inquiry four years ago in Lucero, 2014
UT 15,932. Under Lucero, it is “unnecessary for courts to evaluate each and
every [Shickles] factor and balance them together in making their assessment”
under rule 403. Id. Some factors “may be helpful in assessing the probative
value of the evidence in one context,” but others “may not be” in a different
context. Id.; accord State v. Reece, 2015 UT 45,969, 349 P.3d 712 (holding that
courts must “focus [their] analysis on the text of rule 403 and analyze only
those Shickles factors that are relevant to the circumstances”).
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Defendant’s defense, evidence that Defendant had previously sexually
assaulted other women was highly probative. As the supreme court
explained, when “two (or more) persons tell similar stories, the chances are
reduced that both are lying or that one is telling the truth and the other is
coincidentally telling a similar false story.” Verde, 2012 UT 60,48 (cleaned
up).

The 404(b) evidence also rebutted Defendant’s claim of self-defense.
Defendant testified that T.W. that attacked him and he was only defending
himself. R4960-61. A.K., A.M., M.M., and G.M.’s accounts that Defendant was
the instigator and that he assaulted them in similar ways rebutted that
defense. See R4727-29,4761-63,4849-50. Thus, the evidence of Defendant’s
other sexual assaults had a high probative value.

In contrast, the danger of unfair prejudice from the evidence was low.
Before and after the evidence was presented, the trial court instructed the jury
that the evidence could not be used for character purposes and could only be
used to determine whether (1) T.W. “fabricated her accusation”; and (2) “the
Defendant acted in self-defense.” R4719,5128. See State v. Menzies, 889 P.2d
393, 401 (Utah 1994).

Moreover, when the doctrine of chances is the basis for evidence’s

admission, the risk for improper character inferences is low. “Propensity
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inferences do not pollute this type of probability reasoning” because the
question is not what type of person Defendant is, but whether it is objectively
likely that so many victims had falsely accused Defendant of similar assaults.
Verde, 2012 UT 60,950.

Nonetheless, Defendant contends that (1) the 404(b) evidence was
misleading and confused the jury because of its similarity$; (2) it was difficult
for the jury to limit how it used the evidence; and (3) the evidence was
confusing because the jury heard “days and days” of it. Br.Aplt.13-14.

Defendant’s claims that the 404(b) evidence was too similar ignores
that the Utah Supreme Court has repeatedly held that the similarity of the
evidence makes it more likely that the evidence is admissible. Lowther, 2017
UT 34,936; Verde, 2012 UT 60,9/58.

Defendant’s claim that it was difficult for the jury to limit how it used
the evidence ignores that the trial court gave two jury instructions on just
that. See R3766,3796,4718. This Court presumes that the jury follows
instructions. Menzies, 889 P.2d at 401.

And Defendant misstates the record when he says the jury heard “days

and days” of 404(b) evidence. Br.Aplt.14. The jury did not hear “days and

18 Defendant’s similarity argument is the opposite of what he argued
below, that the evidence was too dissimilar. R1982-84,2379-80,3835-36.
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days” of 404(b) evidence. The trial lasted for six days. The 404(b) evidence
was heard over a day and a half, on the fourth and fifth days of the trial.
R4713-4933.

Thus, Defendant has not shown that the trial court abused its discretion
by admitting the rule 404(b) evidence.

II.

The prosecutor’s closing argument was proper.

For the first time on appeal, Defendant argues that three sentences of
the prosecutor’s closing rebuttal remarks amounted to misconduct.
Br.Aplt.18-22. During closing rebuttal, the prosecutor argued that the 404(b)
evidence was “extremely relevant” and that the jury could consider it to
determine “(1) whether [T.W.] fabricated her account; and (2) whether the
defendant acted in self-defense.” R5476. The prosecutor then argued “[w]hat
are the odds, folks? What are the odds that these four women would accuse
the defendant of similar violent assaults involving a sexual component,
alcohol, strangulation, suffocation, or an injury on a neck? What are the
odds?” R5176-77. When the prosecutor began to argue the 404(b) evidence,
defense counsel objected, arguing that the prosecutor’s statements went
beyond his closing argument. Id. The court overruled the objection, noting

that rebuttal addresses what defense counsel raised and agreeing with the
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prosecutor that he can rebut counsel’s closing argument that cast doubt on
the 404(b) evidence. Id.

Defendant now argues that the prosecutor’s remarks were improper
because (1) they “implied Defendant was acting in conformity with his
character; and (2) they appealed to the juror’s emotions. Br.Aplt.19-20.
Defendant’s unpreserved claim fails because he argues no exception to the
preservation rule. In any event, his claim lacks merit.

A. Defendant’s unpreserved claim fails because he argues no
exception to the preservation rule.

A party generally cannot raise an issue on appeal that it did not
properly preserve in the trial court. Oseguera v. State, 2014 UT 31,910, 332 P.3d
963. To preserve an issue for appeal, a party must present the issue in “’the
district court in such a way that the court has an opportunity to rule on [it].””
Id. (cleaned up). In other words, a party’s objection must be both timely and
specific. See id. The specificity requirement prevents a party from raising an
issue on one ground but arguing another ground on appeal. See id. (a party
that objects “based on one ground does not preserve any alternative grounds
for objection for appeal”) (cleaned up).

Here, counsel’s objection was not timely. See id. Counsel did not object

to the prosecutor’s “what are the odds” argument. See R5176. Instead, counsel
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waited to object until the prosecutor began arguing the specific 404(b)
evidence. See R5177.

Additionally, counsel’s objection was made on a different ground than
Defendant now raises on appeal. State v. Low, 2008 UT 58,917, 192 P.3d 867.
Counsel objected below only that the prosecutor’s comments exceeded the
scope of his closing argument, not that they “improperly implied [Defendant]
was acting in conformity with his character” and appealed to the juror’s
emotions. Compare R5177 with Br.Aplt.19-20. Thus, Defendant’s arguments
are unpreserved.

A party seeking review of an unpreserved issue must “articulate an
appropriate justification for appellate review” —such as plain error — “in the
party’s opening brief.” Oseguera, 2014 UT 31,915 (cleaned up). When a party
does not, this Court will decline to consider the issue. See id.; see also State v.
Rhinehart, 2007 UT 61,921, 167 P.3d 1046. Defendant does not justify appellate
review of this issue, and this Court should decline to consider it.

B. In any event, Defendant has not shown that the prosecutor’s
comments were so obviously improper that the trial court had

no choice but to recognize and remedy them.

Even if this Court overlooked Defendant’s preservation failure, the

claim nevertheless fails. On a preserved prosecutorial misconduct claim, this

Court reverses when “the actions or remarks of [prosecuting] counsel call to
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the attention of the jury a matter it would not be justified in considering in
determining its verdict and, if so, under the circumstances of the particular
case, whether the error is substantial and prejudicial such that there is a
reasonable likelihood that, in its absence, there would have been a more
favorable result.” State v. Jadama, 2010 UT App 107,921, 232 P.3d 545 (cleaned
up). In assessing prejudice, this Court considers “the comments both in
context of the arguments advanced by both sides as well as in context of all
the evidence.” State v. Bakalov, 1999 UT 45,956, 979 P.2d 799.

But where, as here, Defendant’s claim is unpreserved, the standard is
much higher. State v. Dunn, 850 P.2d 1201, 1208 (Utah 1993). Defendant must
prove plain error, that an error exists; the error should have been obvious to
the trial court; and the error is harmful, i.e., absent the error, there is a
reasonable likelihood of a more favorable outcome. Id. 1209. Thus, this Court
does not review the propriety of the prosecutor’s comments. Instead,
Defendant must show that the prosecutor’s comments “were so egregious
that it would be plain error for the district court to decline to intervene sua
sponte.” State v. Hummel, 2017 UT 19,99107-112, 393 P.3d 314 (emphasis in
original). On this record, he cannot.

The prosecutor’s argument was one of probability, asking the jury to

consider “what are the odds” that four different women would falsely accuse
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Defendant of similar violent assaults. R5176-77. This argument is the essence
of the doctrine of chances. The doctrine of chances is a “theory of logical
relevance” that asks the jury to consider the probability that a defendant
would be accused of a similar crime multiple times. Verde, 2012 UT 60, 947-
51. Because the doctrine of chances explicitly allows using 404(b) evidence in
this manner, Defendant cannot show that the trial court plainly erred by
allowing the argument. Id.

Defendant argues that the argument was improper because the
prosecutor used the evidence to show Defendant acted in conformity with his
character. Br.Aplt.19. But the prosecutor did not do that. The prosecutor
explicitly told the jury that the evidence could only be used to determine “(1)
whether [T.W.] fabricated her account, and (2) whether the defendant acted
in self-defense.” R5176. And only after explaining the purpose of the evidence
did the prosecutor argue probability. Thus, the prosecutor used the 404(b)
evidence to prove probability, not character conformity. See Verde, 2012 UT
60,951 (404(b) evidence “tends to prove a relevant fact without relying on
inferences from the defendant’s character”).

Relying on State v. Wright, 2013 UT App 142, 304 P.3d 887, Defendant
also claims that the prosecutor’s remark appealed to the juror’s emotions and

“diverted their attention from their legal duty.” Br.Aplt.20. In Wright, this
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Court held that the prosecutor’s final statement “You have the power to make
that the abuse stop” —is beyond the scope of fair play” because it charges the
jury with assuming the responsibility of the victim’s safety. 2013 UT App
142,941 (cleaned up). This Court found that while the prosecutor’s comments
were improper, they did not require reversal because they were isolated and
brief — a single sentence during a fifteen-page closing and rebuttal argument.
Id. 942.

Unlike Wright, the prosecutor’s argument here did not appeal to the
jury’s emotions. When read in context, the prosecutor’s argument asked the
jury to consider only the legally proper probative import of the evidence
presented during trial. Additionally, the prosecutor’s argument responded to
defense counsel, who argued in closing that T.W. had fabricated Defendant’s
assault. R5166-67. The prosecutor’s argument, resting on the evidence and
representing the State’s viewpoint, merely responded to that argument. See
Hummel, 2017 UT 19,9110 (stating in closing, “counsel have ‘considerable
latitude” in the points they may raise,” and “the law recognizes the
prerogative of opposing counsel to swallow their tongue instead of making

an objection”).
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Nothing in the prosecutor’s argument so obviously extended beyond
the his “considerable latitude” that the trial court had no reasonable option
but to intervene, unbidden by the defense.

In any event, Defendant has not shown a reasonable likelihood of a
more favorable result absent the prosecutor’s comment. Over six-days, the
jury heard from nineteen different witnesses, amounting to over 1000 pages
of transcribed testimony. The jury heard closing argument amounting to 50
transcribed pages. R5133-5183. By comparison, the prosecutor’s challenged
comments were brief —four lines in the middle of a thirteen-page rebuttal
argument. R5170-5183;see R5176. As in Wright, Defendant cannot show a
reasonable likelihood of a more favorable result absent the prosecutor’s brief
and “isolated” remarks. See Wright, 2013 UT App 142, 942-43.

ITI.

The trial court properly exercised its discretion to
deny a mistrial, where it struck the offending
testimony, gave curative instructions, and excluded
evidence.

Defendant argues that the trial court erred when it denied his mistrial
motion based on T.W.s testimony that Defendant’s ex-wife shot him.
Br.Aplt.22-27. Defendant argues that a mistrial was warranted because T.W.’s
statement was so inflammatory that the curative instruction could not

remedy it. Br.Aplt.24-26. Defendant argues that he was prejudiced because
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jurors would wonder why he was shot. Br.Aplt.26. Defendant’s claim fails
because the prosecutor did not intentionally elicit T.W.’s statement, it was
relatively innocuous in light of the testimony presented, the statement was
stricken, curative instructions were given, and the witness that T.W.
referenced was excluded altogether from testifying.

A. Background.

On the second day of trial, at the end of T.W.’s direct examination, T.W.
answered one of the prosecutor’s questions by stating that she knew that
Defendant’s ex-wife shot him five times. R4358.

[The State]: At the time you reported this assault to the Smithfield

Police Department were you aware of any general allegations that

[G.M.] made against this defendant?

[T.W.]: That they filed for divorce

[The State]: Well, I'm talking about like a criminal accusation. Were
you aware that she had accused him of any crimes?

[T.W.]: I understand she shot him five times.
Id.

Defense counsel moved for a mistrial. R4360. The trial court denied the
motion. R4360-85. The court found that the prosecutor asked a proper

question and that T.W.’s response was non-responsive. R4370. The court also
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found that T.W.’s testimony prejudiced Defendant, but that the prejudice
could be cured. R4376-77.19

The court struck all questions and answers between the prosecutor and
T.W. about G.M. R4384. Also, the court instructed the jury to “disregard all
questions” by the prosecutor and statements by T.W. concerning G.M. and
Defendant. R4385. And the court excluded all future 404(b) evidence related
to G.M,, including G.M.’s testimony. R4377.

Before the trial court released the jury that day, one juror asked: “can
we know [the ex-wife’s] name?” R4442. When the court responded that it told
the jury the name in the curative instruction, the juror stated, “we can
remember her name. [W]e just can’t remember anything else.” Id. The court
then clarified that the jury does not “even need to remember her name. You
don’t even need to consider anything about G.M.” Id.

Defendant renewed his mistrial motion, arguing that the jury, despite

the curative instruction, was still “considering that” testimony. R4443. The

19 Defendant states that the trial court excluded the evidence of G.M.
shooting him. Br.Aplt.22. Defendant overstates the court’s order. In its second
amended 404(b) motion, the State informed the trial court that it would not
present the shooting evidence. R2329. Thus, the trial court never ruled on its
admissibility. R3404 n.2. At trial, the prosecutor mistakenly agreed with
defense counsel that the court previously excluded the shooting evidence.
R4364. The trial court clarified at the mistrial motion that it ordered that the
shooting evidence was excluded unless Defendant opened the door. R4376.
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court denied the motion, explaining that the juror’s question really was “do
we forget her name,” and “did not go to anything else.” Id.

Following trial, Defendant again challenged the court’s ruling in a
motion to arrest judgment and a motion for new trial. R3830,3897. The trial
court denied the motions, ruling that a mistrial was unnecessary where any
prejudice was cured. R5322-25,5243-46.

B. The trial court acted within its discretion by denying
Defendant’s mistrial motion.

“In view of the practical necessity of avoiding mistrials and getting
litigation finished,” a trial court “should not grant a mistrial except where the
circumstances are such as to reasonably indicate” that “a fair trial cannot be
had and that a mistrial is necessary to avoid injustice.” State v. Butterfield, 2001
UT 59,946, 27 P.3d 1133 (cleaned up). Once a trial court “has exercised its
discretion” to deny a mistrial, the appellate court’s “prerogative” on appeal
“is much more limited.” Id. (cleaned up). This Court reviews a trial court’s
ruling for a “clear[]” abuse of discretion. Id. The trial court’s decision is given
deference because of its “advantaged position” in assessing “the impact of

av

events” “on the total proceedings.” Id. (cleaned up).
Mistrial is unnecessary “when an improper statement is not

intentionally elicited, is made in passing, and is relatively innocuous in light

of all the testimony presented.” State v. Allen, 2005 UT 11,940, 108 P.3d 730.
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In State v. Wach, the supreme court held that no mistrial was required where
the alleged improper statement “was not elicited by the prosecutor” and was
“an isolated, off-hand remark, buried in roughly 244 pages of testimony.”
2001 UT 35,946, 24 P.3d 948. And in State v. Griffiths, the supreme court
affirmed the denial of a mistrial where a witness’s improper reference to the
defendant’s outstanding arrest warrant “was very brief,” made only “in
passing,” and stated no details of the circumstances which caused the
warrant to issue or of the offense to which it was related.” 752 P.2d 879, 883
(Utah 1988).

In other words, a trial court does not abuse its discretion simply
because the challenged comment might have resulted in “some prejudice.”
Butterfield, 2001 UT 59,947 (cleaned up). Rather, the defendant must show
real harm: “that there is a substantial likelihood that the jury would have
found him not guilty had the improper statement not been made.” Id.; Utah
R. Crim. P. 30(a) (“Any error, defect, irregularity or variance which does not
affect the substantial rights of a party shall be disregarded.”).

Here, Defendant cannot show a “substantial likelihood that the jury
would have found him not guilty” had T.W. not made her statement.
Butterfield, 2001 UT 59,947. First, T.W.s volunteered statement was not

intentionally elicited by the prosecutor. Indeed, the prosecutor did not ask
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about the shooting but asked about general criminal accusations. R4358.
Nothing about the prosecutor’s question was designed to elicit T.W.’s
response. See Wach, 2001 UT 35,946.

Second, T.W.’s unsolicited statement was made in passing and was
relatively innocuous in light of all the testimony presented. The trial lasted
for six days, encompassed nineteen witnesses, and resulted in over 1000
pages of transcript. R4145-5185. The only mention of the shooting was T.W.’s
single sentence, made before lunch on the second day of trial. R4358. After
T.W. made the statement, the jury then heard four and half more days of
testimony and closing argument. Like in Wach, the testimony was an
“isolated, off-hand remark” buried in roughly 1000 pages of testimony. 2001
UT 35, 946.

Finally, T.W.’s unsolicited statement was unlikely to influence the jury.
The jury was instructed to disregard the statement and not consider it in any
deliberations. R4385. Utah courts have long accepted that curative
instructions ordinarily ameliorate an improper statement’s potential
prejudicial effects. See Griffiths, 752 P.2d at 883 (“the prompt action of the trial
court in admonishing the jury to disregard the testimony obviated any
prejudice that might have resulted” from the improper comment); State v.

Cooper, 2011 UT App 412,921 n.11, 275 P.3d 250 (recognizing “general
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acceptance” of trial court’s “use of a curative jury instruction to remedy errors
during trial”). And this Court presumes that the jury followed the instruction.
State v. Harmon, 956 P.2d 262, 271-73 (Utah 1998) (holding that juries are
presumed to follow jury instructions to “disregard inadmissible evidence
inadvertently presented to it, unless there is an overwhelming probability
that the jury will be unable to follow the court’s instructions, and a strong
likelihood that the effect of the evidence would be devastating to the
defendant”)(cleaned up).

Moreover, T.W.’s statement was not prejudicial in light of the other
evidence the jury heard. See Wach, 2001 UT 35,946 (statement not
inflammatory given the “violent nature” of crime; jury did not convict
because of statement but because of totality of the evidence). The jury heard
that Defendant — over several hours — strangled, choked, and forced his penis
in T.W.”s mouth. R4271-4286. T.W.’s testimony was supported by photos, her
medical record, her co-workers’ testimony that described her bruised and
battered face, Marty and Diane’s testimony that T.W. was inconsolably upset,
the two officers” testimony that described T.W’s injuries and their
investigation, the strangulation and domestic violence experts testimony, and
the testimony of A.K., A.M., and M.M,, each of whom testified that Defendant

similarly attacked them. R4243-4352;4385-95,4404-4931;,SE22-28,42. The jury
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did not convict Defendant because they heard his ex-wife shot him; they
convicted him because they heard, and believed, what he did to T.W.

Defendant contends that the curative instruction was inadequate
because one juror asked the court to clarify its instruction and the entire jury
was “immensely” affected by the statement. Br.Aplt.27. But Defendant’s
argument that the juror’s question shows that the jury was “immensely”
affected by T.W.’s statement is speculative. Br.Aplt.27. Nothing in the record
supports his logical leap where the juror only asked for clarification, and that
request had nothing to do with the shooting evidence or the instruction to
disregard it.

In sum, Defendant has not shown that the trial court abused its

discretion by denying Defendant’s mistrial motion.

IV.

Defendant’s aggravated kidnapping and aggravated
sexual assault convictions did not so obviously merge
that the trial court had to raise the issue sua sponte.

Defendant argues under State v. Finlayson that his aggravated
kidnapping and aggravated sexual assault convictions should merge.?

Br.Aplt.27-31 (citing 2000 UT 10, 994 P.2d 1243 (Finlayson I)). Defendant

20 The continued viability of Finlayson merger is pending before the
Utah Supreme Court in State v. Wilder, Case No. 20160952-SC.
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acknowledges that his claim is unpreserved and this “Court should review
this issue under plain error and ineffective assistance of counsel,” but he does
not actually argue plain error or ineffective of counsel. Br.Aplt.28-29. For this
reason alone, Defendant’s claim fails.

A. Background.

After trial, Defendant moved the trial court to (1) merge his
aggravated sexual assault conviction with his forcible sexual abuse
conviction under Shondel; and (2) merge his aggravated kidnapping
conviction with his aggravated assault under the Finlayson merger test. See
generally Finlayson I, 2000 UT 10; see also R3920-22.

The trial court denied Defendant’s merger motion. R5327-29. First, the
court ruled that Defendant’s aggravated sexual abuse and forcible sexual
abuse convictions did not merge because the statutes require different
elements; thus, Shondel is inapplicable. R5327. Second, the court ruled that
Defendant’s aggravated kidnapping and aggravated assault convictions did
not merge because the aggravated kidnapping was not incidental to or
inherent in the aggravated assault, and was thus independent of the

aggravated assault. R5327-29.
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B. Defendant’s unpreserved argument fails because he argues no
exception to the preservation rule.

For the first time on appeal, Defendant argues that his aggravated
kidnapping and aggravated sexual assault convictions should merge.
Br.Aplt.27-31. Defendant argues that the merger issue was preserved “in
part” when counsel moved to merge some of his convictions below.
Br.Aplt.28. Defendant acknowledges that he never argued below, as he does
on appeal, that his aggravated kidnapping and aggravated sexual assault
convictions should merge. See R3920-22;5313-16,5325-29; Br.Aplt.27. Thus,
nothing about Defendant’s claim is preserved. Oseguera, 2014 UT 31,910 (to
preserve an issue for appeal, a party must present the issue in ““the district
court in such a way that the court has an opportunity to rule on’” it).

But while Defendant argues that this Court should analyze this issue
under plain error and ineffective assistance of counsel, he fails to do so
himself. Br.Aplt.27-31. See State v. Green, 2005 UT 9,911, 108 P.3d 710 (“ A brief
[that] does not fully identify, analyze, and cite its legal arguments may be
‘disregarded or stricken” by the court[.]”) (quoting Utah R. App. P. 24(j)); State
v. Thomas, 961 P.2d 299, 305 (Utah 1998) (explaining an issue is inadequately
briefed “when the overall analysis of the issue is so lacking as to shift the
burden of research and argument to the reviewing court”). Because

Defendant does not actually make an argument under any appropriate

-49-



exception to the preservation rule —even though he recognized the necessity
of doing so when he acknowledged his preservation failure and identified the
appropriate standard of review —he wholly fails to meet his appellate
burden. Thus, this Court should not address his unpreserved and
inadequately-briefed claim. State v. Atkinson, 2017 UT App 83,95, 397 P.3d
874.

C. In any event, Defendant has not proven either plain error or
ineffective assistance of counsel.

To prevail on a preserved Finlayson merger claim, an appellant must
show that the Finlayson merger test applies. The supreme court adopted the

1“"ia

three-part Finlayson merger test for cases in which “‘a taking or confinement
is alleged to have been done to facilitate the commission of another crime.”
Finlayson I, 2000 UT 10, 923 (cleaned up); see also State v. Lee, 2006 UT 5,9 927-
31, 128 P.3d 1179; State v. Sanchez, 2015 UT App 27,99, 344 P.3d 191. The
Finlayson merger test applies only when a defendant has been convicted of
both ““a violent crime, in which detention is inherent, and the crime of
kidnapping based solely on the detention necessary to the commission of the
companion crime.”” Sanchez, 2015 UT App 27,98 (cleaned up).

But where the claim is unpreserved, as here, the standard is even

higher. Dunn, 850 P.2d at 1208. Defendant has the added burden of proving

obvious and prejudicial error. State v. Holgate, 2000 UT 74,917, 10 P.3d 346.
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To show that his counsel was ineffective, Defendant must establish that
his counsel’s performance was deficient, and that the deficient performance
prejudiced him. Strickland v. Washington, 466 U.S. 668, 687 (1984). To show
deficient performance, Defendant must show that his counsel “made errors
so serious” that he “was not functioning as the ‘counsel” guaranteed...by the
Sixth Amendment.” Id. Plain error and ineffective assistance share a common
prejudice standard: that but for the trial court’s or counsel’s alleged error
there is a reasonable probability of a more favorable outcome for the
defendant. State v. Munguia, 2011 UT 5,913, 253 P.3d 1082. If Defendant fails
to meet “any one of these requirements,” neither ineffective assistance nor
“plain error is...established.” Dunn, 850 P.2d at 1209; Parsons v. Barnes, 871
P.2d 516, 522 (Utah 1994).

1. Defendant has not shown plain error.

The trial court did not obviously err because merger is inappropriate.
When a kidnapping “is alleged to have been done to facilitate the commission
of another crime,” a separate kidnapping conviction is appropriate only if

“"i

the resulting movement or confinement” (1) was not “'slight,
inconsequential, and merely incidental to the other crime,””; (2) was not ““of

the kind inherent in the nature of the other crime’”; and (3) had ““some

significance independent of the other crime in that it [made] the other crime
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substantially easier of commission or substantially lessen[ed] the risk of
detection.”” Finlayson 1, 2000 UT 10,9 23.

Finlayson’s second appeal supports the conclusion that merger is
inappropriate. State v. Finlayson, 2014 UT App 282, 362 P.3d 926 (Finlayson 1I).
There, after Finlayson physically assaulted the victim, she briefly escaped by
running to the front door of the house. Id. 2. Finlayson blocked the door,
threw the victim down the stairs, strangled her, and sat on her for twenty
minutes. Id. §94-5. This Court held that merger of Finlayson’s aggravated
kidnapping and aggravated assault charges was inappropriate because: (1)
the acts of detention —blocking the victim’s exit and sitting on top of her—
were not inconsequential; (2) the period of restraint was not incidental to a
prior assault; and (3) the detention was not inherent in the nature of an
aggravated assault but was independently significant because Finlayson
could have pushed the victim down the stairs without also detaining her. Id.
9951-52.

Similarly, in State v. Lee, the supreme court held merger did not occur
where Lee sexually assaulted a woman, recaptured her after she fled,
dragged her across a highway, and physically assaulted her again. 2006 UT
5,993-4, 128 P.3d 1179. The court observed that dragging the victim “across a

highway by her hair was not “slight, inconsequential and merely incidental
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to” the assault Lee had already commenced against her.” 1d.q34. (cleaned up).
Nor was the detention “inherent in the nature of” the sexual assault because
“most assaults do not involve the relocation of the victim from one site to
another.” Id. The detention was also independently significant because it
made the assault easier to continue and harder to detect. Id.

And in State v. Sanchez, this Court held that merger did not occur
where, after Sanchez physically assaulted the victim, the victim escaped the
apartment, ran down the hallway to a neighbor’s apartment where Sanchez
recaptured her, dragged her 58 feet down the hallway back to her apartment,
shut the door, and then escalated his attack, nearly ripping off the victim’s
ear and biting her cheek. 2015 UT App 27,9/92-3, 7. This court explained that
merger was inappropriate because the victim “interrupted the attack by
breaking free from Sanchez, escaping the apartment, and then seeking
refuge” with a neighbor. Id. “Sanchez’s recapture” of the victim was therefore
“not ‘slight, inconsequential, and merely incidental’ to the assault.” Id.
(cleaned up). Nor was the detention ““inherent in the nature’ of the assault”
because Sanchez detained the victim to prevent the neighbor from helping
her. Id. The detention also “made it easier for Sanchez to commit the second
assault” because he removed her from a source of help and returned her to

her apartment. Id.
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Like Finlayson 1I, Lee, and Sanchez, Defendant committed a separate
kidnapping here. After T.W. ran to the backdoor, Defendant blocked her exit,
threw her down the stairs, and dragged her through the house. R4280.
Defendant’s actions unlawfully detained T.W., hindering T.W.’s escape and
the discovery or reporting of his initial aggravated sexual assault and
aggravated assault, inflicting bodily injury on T.W., and terrorizing her.
R3666; see Utah Code Ann. §76-5-302 (West 2017) (aggravating kidnapping).

Defendant’s kidnapping also does not merge into either of his sexual
assaults because it is temporally distinct from them. By the time Defendant
committed the detention, he had already sexually assaulted T.W. once—
hours before when he forced his erect penis in her mouth in the family room.
R4277-78; see Finlayson I, 2000 UT 10,923 (kidnapping committed after a
completed sexual assault cannot be done “to facilitate the commission of” the
sexual assault, thus the merger test is inapplicable). Thus, Defendant’s first
sexual assault was complete before he detained T.W.

Defendant’s second sexual assault —when he orally sodomized T.W. in
the bedroom —also does not merge with the kidnapping. In Finlayson 1I, Lee,
and Sanchez, the defendant, after the initial assault, stopped the victim’s
escape, detained her, then re-assaulted her. Lee, 2006 UT 5,94; Sanchez, 2015

UT App 27,912; Finlayson II, 2014 UT App 282,994-5.
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So too here. After Defendant’s initial assault, he stopped T.W.’s escape,
then detained her. R4280. He initiated a new criminal act by impeding her
movement— preventing her escape by throwing her down the stairs and
dragging her. Id. He then sexually assaulted her again. R4280-81. Defendant’s
detention of T.W. was therefore not “slight, inconsequential, and merely
incidental” to either aggravated sexual assault.

Moreover, Defendant committed three other detentions during the
several-hours-long attack. Defendant detained T.W. when he (1) initially
pushed her down the stairs and dragged her the family room, R4275; (2)
straddled her in the family room, constraining her breathing, id.; and (3)
dragged her down the hallway, forced her up the stairs to the bathroom and
threw her into the bathtub. R4278-79. But he was only charged with one count
of aggravated kidnapping. R3707. The jury could have found him guilty of
aggravated kidnapping for any one of these detentions.

None of these detentions merge into either of Defendant’s sexual
assaults. Each detention was a separate act that made the physical and sexual
assaults easier to continue and harder to detect, prevented T.W. from
reporting the abuse or escaping, and impeded T.W.”s movements. Finlayson

1,2000 UT 10,923
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Thus, the Finlayson merger test does not so obviously apply here that
the trial court had to sua sponte recognize and apply it.

2. Defendant has not shown that his counsel’s
performance was deficient.

Defendant cannot show that his counsel performed deficiently. As
explained, the Finlayson merger test does not apply. Just as the Finlayson
merger test would not have been obvious to the trial court, reasonable
counsel could overlook it or decide that making a merger motion had a low
chance of success. See, e.g., Archuleta v. Galetka, 2011 UT 73,961, 267 P.3d 232
(counsel does “not provide ineffective assistance...for electing not to bring a
claim that had little or no chance of gaining any traction”).

3. Defendant has not shown prejudice.

Defendant cannot show prejudice. As explained, under the Finlayson
merger test, Defendant’s aggravated kidnapping and aggravated sexual
assault convictions do not merge. Because merger is inapplicable, Defendant
has not shown that he was prejudiced by either the trial court’s or trial

counsel’s omissions.

V.

Defendant has not overcome the strong presumption
that his counsel was effective.

Defendant argues that his counsel was ineffective for not calling an

expert witness to explain his knife wounds and T.W.'s mental state and
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another expert to replace Sue Bryner, a forensic nurse who died before trial.
Br.Aplt.32-33; see also R1009. Defendant’s arguments fail because he does not
provide any reasoned analysis showing why there was a reasonable
likelihood of a more favorable outcome. Nor can Defendant show that no
reasonable attorney would have acted as his counsel did here.

To show that his counsel was ineffective, Defendant must prove that
his counsel performed deficiently, and that Defendant was prejudiced as a
result. See Strickland, 466 U.S. at 687-89, 694. Defendant must prove both
elements. See id. at 697. “Surmounting Strickland’s high bar is never an easy
task.” Padilla v. Kentucky, 559 U.S. 356, 371 (2010).

A court need not review the deficient performance element before
examining the prejudice element. Strickland, 466 U.S. at 670. Where, as here,
“it is easier to dispose of an ineffectiveness claim on the ground of lack of
sufficient prejudice, that course should be followed.” Id.

A. Defendant has not even argued, let alone proven, prejudice.

Defendant does not meaningfully address prejudice. Br.Aplt.33.
Rather, Defendant concludes in one sentence that “If there were additional
witnesses to corroborate [Defendant’s] side of the case, then there was a
reasonable likelihood of a different outcome.” Br.Aplt.33 (emphasis added).

His “if” is fatal. It suggests no more than the unremarkable truism that if the
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evidence were otherwise, then the result might have been otherwise. That is
true of literally every case, but says nothing to advance his claim that counsel
left something important undone here.

Instead, Defendant’s argument merely begs the questions it should
have answered: who were the additional witnesses, what would they have
said, and how would that additional testimony have changed the evidentiary
picture? Without such supporting evidence and analysis, Defendant has not
proven prejudice. Indeed, “merely rephrasing that which must ultimately be
shown to satisfy the second prong of the Strickland test” is “clearly insufficient
to affirmatively demonstrate a reasonable probability that the trial result
would have been different if counsel had not performed deficiently.”
Fernandez v. Cook, 870 P.2d 870, 877 (Utah 1993).

This Court may thus dispose of Defendant’s claim on this ground
alone. See Green, 2005 UT 9,911 (“A brief [that] does not fully identify,
analyze, and cite its legal arguments may be “disregarded or stricken” by the
court[.]”) (cleaned up); Utah R. App. P. 24(a)(9).

To prove prejudice, Defendant had to prove “a reasonable probability”
that but for counsel’s performance, “the result of the proceeding would have
been different.” Strickland, 466 U.S. at 694. A “reasonable probability is a

probability sufficient to undermine confidence in the outcome.” Id. However,
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the “likelihood of a different result must be substantial, not just conceivable,”
Harrington v. Richter, 562 U.S. 86, 112 (2011). The defendant “has the difficult
burden of showing...actual prejudice.” Tyler, 850 P.2d at 1259 (cleaned up).

Under that standard, Defendant cannot show prejudice. Defendant
contends that had his counsel called either an expert witness to explain his
knife wounds and T.W.'s mental state and another expert to replace Sue
Bryner, who died before trial, there was a reasonable likelihood of a different
outcome. Br.Aplt.33.

In assessing whether Defendant has carried his burden, this Court
“must consider the totality of the evidence before the judge or jury.”
Strickland, 466 U.S. at 695. At a minimum, Defendant must consider counsel’s
alleged deficiency in the context of the inculpatory evidence presented at trial
and demonstrate how counsel’s alleged deficiency would have so altered the
evidentiary landscape that a more favorable outcome would be reasonably
probable. Id. 695-96.

At trial, the State presented T.W.’s testimony, photos and medical
documentation of her injuries. R4243-4352;,SE22-28,42. Also, T.W.'s co-
workers’ testified about her bruised and battered face, and Marty and Diane
testified that T.W. was inconsolably upset. R4385-95. Two officers testified

about T.W’s injuries, the discolored carpet inside the house, and finding
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T.W.s torn clothing. R4403-42,4489-4550 The strangulation and domestic
violence experts testified that T.W.’s testimony was consistent with a person
who had been assaulted. R4179-4203,4550-4608. Defendant lied to the police
about the assault and threatened T.W. afterward. R4399;SE19; see also
voicemail transcript. And A.K., AM., and M.M.’s testified that Defendant
similarly attacked them. R4719-82,4839-75.

Defendant has not even identified the experts he says counsel should
have called, much less demonstrated what their testimony would have been.
And without that proof, Defendant has not shown how any expert testimony
would have rebutted any of the evidence against him, let alone “so altered
the evidentiary landscape that a more favorable outcome would have been
reasonably probable.” Strickland, 466 U.S. at 695-96.

Regardless, Defendant speculates that a hypothetical expert witness
would have supported his fabrication and self-defense claims. But Defendant
ignores that the 404(b) testimony seriously undermined his fabrication and
self-defense claims. Defendant fails to explain how an expert would have
shown that four independent witnesses, who each testified that Defendant
assaulted them in a similar way, all coincidentally fabricated the same or

similar stories. Defendant, therefore, has not shown —and cannot show — that
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but for counsel calling an expert witness, he would have received a more
favorable outcome.

B. Defendant cannot show deficient performance.

Nor can Defendant show deficient performance because he presents no
evidence to “rebut the strong presumption that under the circumstances,” his
counsel’s decisions to not call expert witnesses “might be considered sound
trial strategy.” State v. Taylor, 2007 UT 12,973, 156 P.3d 739 (cleaned up). To
show deficient performance under Strickland, Defendant must show that his
counsel’s performance “fell below an objective standard of reasonableness.”
466 U.S. at 688. “[T]rial counsel’s error must be so egregious that no
reasonably competent attorney would have acted similarly.” Harvey v.
Warden, Union Corr. Inst., 629 F.3d 1228, 1239 (11th Cir. 2011). This Court’s
review of counsel’s performance thus begins with a “strong presumption that
counsel’s conduct falls within the wide range of reasonable professional
assistance.” State v. Taylor, 947 P.2d 681, 685 (Utah 1997) (cleaned up). This
presumption recognizes that counsel faces a “variety of circumstances” and
have a “range of legitimate decisions regarding how to best represent a
criminal defendant.” State v. Tyler, 850 P.2d 1250, 1254, (Utah 1993); see also
Strickland, 466 U.S. at 689. Indeed, “[u]nlike a later reviewing court, the

attorney observed the relevant proceedings, knew of materials outside the
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record, and interacted with the client, with opposing counsel, and with the
judge.” Richter, 562 U.S. at 105.

An allegation that counsel did not call experts does not establish that
counsel in fact did not consider or investigate whether an expert would be
useful to the defense. This is because counsel’s decision “not to call an expert
witness is a matter of trial strategy, which will not be questioned and viewed
as ineffectiveness unless there is no reasonable basis for that decision.” State
v. Walker, 2010 UT App 157,914, 235 P.3d 766; accord Tyler, 850 P.2d at 1256.

Defendant presents no evidence that his counsel did not fully consider
and investigate calling expert witnesses. This Court must therefore presume
that counsel did, and that the investigation proved the expert strategy either
fruitless or harmful to the defense. See Litherland, 2000 UT 76,917 (holding
that inadequacies in the record “will be construed in favor of a finding that
counsel performed effectively”).

Defendant’s claim amounts to nothing more than speculation that his
current counsel ““would have taken a different course.”” Parsons, 871 P.2d at
524 (cleaned up). But he cannot really say even that because he provides no
evidence about what an expert investigation would have turned up. Such

allegations and speculation do not prove deficient performance. See id.
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This is especially so where counsel may have reasonably decided to
rely on cross-examination of the State’s experts to support the defense theory.
See Richter, 562 U.S. at 107 (counsel was “entitled to formulate a strategy that
was reasonable at the time and to balance limited resources in accord with
effective trial tactics and strategies.”). Counsel may have decided cross-
examining the State’s experts to support the defense theory would be more
persuasive than hiring a defense witness who was subject to cross-
examination. Indeed, in “many instances, cross-examination will be sufficient
to expose defects in an expert’s presentation.” Id. 111. And that is the case
here. “Strickland does not enact Newton’s third law for the presentation of
evidence, requiring for every prosecution expert an equal and opposite
expert from the defense.” Id. 110.

Counsel cross-examined the State’s knife expert, Dr. Todd Grey, the
chief medical examiner in Utah, eliciting concessions that the expert only
examined the State’s photos, did not examine Defendant, and did not know
specifically how Defendant’s wounds were inflicted. R5085,5097. Counsel
then argued in closing that “the best expert you can hire in the state...doesn’t
say” Defendant’s version of events “couldn’t have happened.” R5163.

Counsel also effectively cross-examined the State’s strangulation

expert, eliciting testimony that it was possible that Defendant acting in self-
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defense caused T.W.'s injuries. R4595. On cross-examination, the
strangulation expert also testified that she did not examine T.W., but relied
on T.W’s statements, police reports, and medical records in formulating her
opinion. R4595,4597. In closing, counsel used the State’s expert’s testimony to
argue that T.W. fabricated her accusations. R5159-60. On this record,
Defendant cannot show deficient performance where counsel may have
reasonably decided that eliciting concessions from both of the State’s experts
was an effective trial strategy. See Richter, 562 U.S. at 107. 21

Defendant has not shown—and cannot show—that his counsel
performed deficiently. Neither has Defendant shown prejudice. Thus,
Defendant’s claim fails.

VI

The victim’s testimony was not inherently improbable.

Defendant argues that T.W’s testimony was inherently improbable
under State v. Robbins. Br.Aplt.33-38 (citing 2009 UT 23, 210 P.3d 288).

Defendant’s claim fails because it is unpreserved and he argues no exception

21 To the extent that Defendant suggests that Sue Bryner’s report was a
trial exhibit, he misreads the record. Br.Aplt.33. The report was never
admitted as an exhibit. See Exhibit List. The State’s strangulation expert was
given a copy of the report in preparation of her trial testimony. R4602-03.
However, the expert did not rely on the report in formulating her opinion.
R4606-07.
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to the preservation rule. And Defendant cannot show obvious prejudicial
error. Under Robbins, an appellate court may disregard a witness’s testimony
only where a witness “presents inherently contradictory testimony” and “there
is a complete lack of circumstantial evidence of guilt.” 2009 UT 23,918
(cleaned up). Defendant has not made —and cannot make — either showing.

A. Defendant’s unpreserved argument fails because he argues no
exception to the preservation rule.

Defendant argues that his claim is preserved by the motion to arrest
judgment. Br.Aplt.34. That is incorrect.

In his motion to arrest judgment, Defendant argued that the 404(b)
evidence was improperly admitted at trial. R3830-44;5216-31;5237. He did not
argue that T.'W.'s testimony was inherently improbable. See R3830-44;5216-
31,5237. Defendant did not present the issue to the trial court, and the trial
court did not have the opportunity to rule on it. See Oseguera, 2014 UT 31,910.
Defendant’s claim is thus unpreserved. See id. And Defendant argues no
exception to the preservation rule. Atkinson, 2017 UT App 83,96. This Court

should decline to address his claim. Id.
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B. Defendant has not shown—and cannot show —that the trial

court should have taken the case from the jury on its own

motion.

The law has long been settled that the jury “’serves as the exclusive judge
of both the credibility of the witnesses and the weight to be given particular
evidence.”” State v. Prater, 2017 UT 13,931, 392 P.3d 398 (cleaned up). This is
so even when the evidence is “conflicting or disputed.” Id. Simply put, an
appellate court “is not normally in the business of reassessing or reweighing
evidence.” Id. 432. Accordingly, when reviewing the sufficiency of the
evidence on appeal, this Court must generally resolve “conflicts in the
evidence in favor of the jury verdict.” Id. (cleaned up).

In one narrow exception, a reviewing court may reassess a witness’s
testimony: where it is “inherently improbable.” Robbins, 2009 UT 23,9/16. But
this standard is “stringent.” State v. Phillips, 2012 UT App 286,922, 288 P.3d
310. Testimony is inherently improbable only if it is “incredibly dubious,”
thus “apparently false.” Robbins, 2009 UT 23,9/18. Moreover, testimony is
inherently improbable only when a “'witness presents inherently
contradictory testimony that is equivocal or the result of coercion, and there
is a complete lack of circumstantial evidence of guilt.”” Id. 418 (cleaned up).

As the supreme court clarified in Prater, 2017 UT 13,938, however, trial

testimony that differs from pretrial statements is not, without more,
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inherently improbable. Rather, it takes something like “inconsistencies”
“plus...patently false statements...plus the lack of any corroboration.” In
short, this course of action is “uncommon.” State v. Marks, 2011 UT App
262,978, 262 P.3d 13. Defendant must show that T.W.’s testimony was
materially inconsistent and entirely uncorroborated. See Prater, 2017 UT
13,9 9/33-34.

And because Defendant’s claims are unpreserved, he has the added
burden of showing that the evidence’s “insufficiency was so obvious and
fundamental that the trial court erred in submitting the case to the jury.”
Holgate, 2000 UT 74,9/17. On this record, Defendant cannot meet his burden.

T.W.'s testimony was not obviously inherently improbable. T.W.’s
testimony was corroborated by photos and medical records of her injuries,
the police investigation, the domestic violence and strangulation experts’
testimony, and the testimony of Marty, Diane, and T.W.’s co-workers. As
explained in Robbins, the “existence of any additional evidence supporting the
verdict prevents the judge from reconsidering the witness’s credibility.” 2009
UT 23,919 (emphasis added). Thus, the inherent-improbability exception
does not apply since “other witness testimony and circumstantial evidence

supported the conviction.” Id. (cleaned up).
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Defendant claims that T.W.’s testimony was inherently improbable
because she testified inconsistently with her preliminary hearing testimony
when she testified that she was strangled in the hallway and was choked to
unconsciousness twice. Br.Aplt.36.22

Prater made clear that Robbins does not apply to such inconsistencies.
Prater, 2017 UT 13,9/13. In Prater, three witnesses testified inconsistently with
their pre-trial statements. The supreme court held that such inconsistencies
did not render the witnesses’ testimony “apparently false,” because the
question of which version to believe “is the type of question we routinely
require juries to answer.” Id.

Defendant also argues that T.W.s testimony was inherently
improbable because she was “highly intoxicated” at the time of the assault.
Br.Aplt.38. Even if T.W. was intoxicated, intoxication does not render a
witness “inherently unreliable.” Cf. State v. Christensen, 2016 UT App 225,919,

387 P.3d 588 (“witness is not rendered incompetent merely because her

22 Defendant misstates the record when he argues that T.W. admits that
“she may have passed out because she was drunk.” Br.Aplt.36. To support
his assertion, Defendant cites to “R2 95:1-5,” or Bates numbered page 4334.
There, counsel asked T.W., “I believe on direct testimony your statement was
‘I passed out maybe because I was drunk.”” R4334. T.'W. answers, “I don't
recall saying that.” Id. Counsel asks,” Why did you pass out then?”, and T.W.
responded, “because I couldn’t breathe.” R4334.
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memory is less than complete, or because she was intoxicated or otherwise
impaired during the events in question”) (cleaned up); see also State v.
Villarreal, 857 P.2d 949, 956 (Utah Ct. App. 1993) (concluding victim
competent to testify even though she was intoxicated while sexually
assaulted). Defendant cites no case stating otherwise. Indeed, whether Victim
was intoxicated or not is a classic credibility question, not a Robbins claim. See
State v. Nay, 2017 UT App 3,915 (witness’s memory and quality of her
perception relates to the weight and credibility of her testimony).

Defendant also argues that T.W.s testimony was inherently
improbable because (1) she returned to the house after the assault; (2) her hair
was not wet, even though she testified that she was thrown in the bathtub;
(3) she did not initially tell the police about the sexual assault; and (4) her
doctor “found only superficial bruising and complaints of soreness, which
can easily be explained by [Defendant’s] version of event.” Br.Aplt.37-38.

As an initial matter, Defendant misstates the record when he argues
that T.W.'s doctor “found only superficial bruising and complaints of
soreness.” Br.Aplt.38. The medical report shows the doctor also found
“decreased opening of [T.W.’s] jaw and recommended x-rays of T.W.’s ribs

and jaw. SE42.
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Defendant’s claims are nothing more than run-of-the-mill challenges
to T.W.'s credibility. But Robbins does not allow defendants to challenge
testimony for “generalized concerns about a witness’s credibility.” 2009 UT
23, 919 (cleaned up). Such credibility disputes must be resolved by the jury.
See Prater, 2017 UT 13,9 939,41, State v. Mead, 2001 UT 58,967, 27 P.3d 1115.

Yet that is precisely Defendant’s quarrel —that the jury believed T.W.
over his view of the evidence. Defendant’s “personal view of events does not,
however, render the State’s evidence ‘sufficiently inconclusive or inherently
improbable” so as to warrant a reversal.” State v. Johnson, 2015 UT App
312,912, 365 P.3d 730 (cleaned up). Thus, Defendant has not shown that the
trial court overlooked such apparently false testimony that it no choice but to

withhold the case from the jury. See Holgate, 2000 UT 74,917.

CONCLUSION

For the foregoing reasons, this Court should affirm Defendant’s

convictions.
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Addendum A

Addendum A



Utah R. Evid. 401. Definition Of “Relevant Evidence”

“Relevant evidence” means evidence having any tendency to make the existence
of any fact that is of consequence to the determination of the action more probable
or less probable than it would be without the evidence.



Utah Rules of Evidence, Rule 402. Relevant Evidence Generally Admissible; Irrelevant
Evidence Inadmissible

All relevant evidence is admissible, except as otherwise provided by the Constitution of the
United States or the Constitution of the state of Utah, statute, or by these rules, or by other rules
applicable in courts of this state. Evidence which is not relevant is not admissibl



Utah Rules of Evidence, Rule 403. Exclusion Of Relevant Evidence On Grounds Of
Prejudice, Confusion, Or Waste Of Time

Although relevant, evidence may be excluded if its probative value is substantially outweighed
by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by con-
siderations of undue delay, waste of time, or needless presentation of cumulative evidence.



Utah Rules of Evidence, Rule 404. Character Evidence Not Admissible To Prove Con-
duct; Exceptions; Other Crimes

(a) Character evidence generally. Evidence of a person's character or a trait of character
is not admissible for the purpose of proving action in conformity therewith on a particular
occasion, except:

(a)(1) Character of accused. Evidence of a pertinent trait of character offered by an accused, or
by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim
of the crime is offered by the accused and admitted under Rule 404(a)(2), evidence of the same
trait of character of the accused offered by the prosecution;

(a)(2) Character of alleged victim. Evidence of a pertinent trait of character of the alleged
victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence
of a character trait of peacefulness of the alleged victim offered by the prosecution in a hom-
icide case to rebut evidence that the alleged victim was the first aggressor;

(a)(3) Character of witness. Evidence of the character of a witness, as provided in Rules 607,
608, and 609.

(b) Other crimes, wrongs, or acts. Evidence of other crimes, wrongs or acts is not admissible
to prove the character of a person in order to show action in conformity therewith. It may,
however, be admissible for other purposes, such as proof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon
request by the accused, the prosecution in a criminal case shall provide reasonable notice in
advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the
nature of any such evidence it intends to introduce at trial.

(c) Evidence of similar crimes in child molestation cases.

(c)(1) In a criminal case in which the accused is charged with child molestation, evidence of
the commission of other acts of child molestation may be admissible to prove a propensity to
commit the crime charged provided that the prosecution in a criminal case shall provide rea-
sonable notice in advance of trial, or during trial if the court excuses pretrial notice on good
cause shown, of the nature of any such evidence it intends to introduce at trial.

(¢)(2) For purposes of this rule “child molestation” means an act committed in relation to a
child under the age of 14 which would, if committed in this state, be a sexual offense or an
attempt to commit a sexual offense.

(c)(3) Rule 404(c) does not limit the admissibility of evidence otherwise admissible under
Rule 404(a), 404(b), or any other rule of evidence.



Utah Code Annotated § 76-5-302 (West Supp. 2017) Aggravated Kidnapping

(1) An actor commits aggravated kidnapping if the actor, in the course of committing
unlawful detention or kidnapping:

(a) possesses, uses, or threatens to use a dangerous weapon as defined in Section 76-1-
601; or

(b) acts with intent:

(i) to hold the victim for ransom or reward, or as a shield or hostage, or to compel a
third person to engage in particular conduct or to forbear from engaging in particular
conduct;

(ii) to facilitate the commission, attempted commission, or flight after commission or
attempted commission of a felony;

(iii) to hinder or delay the discovery of or reporting of a felony;

(iv) to inflict bodily injury on or to terrorize the victim or another;

(v) to interfere with the performance of any governmental or political function; or

(vi) to commit a sexual offense as described in Title 76, Chapter 5, Part 4, Sexual
Offenses.

(2) As used in this section, “in the course of committing unlawful detention or
kidnapping” means in the course of committing, attempting to commit, or in the
immediate flight after the attempt or commission of a violation of:

(a) Section 76-5-301, kidnapping; or

(b) Section 76-5-304, unlawful detention.

(3) Aggravated kidnapping is a first degree felony punishable by a term of
imprisonment of:

(a) except as provided in Subsection (3)(b), (3)(c), or (4), not less than 15 years and
which may be for life;

(b) except as provided in Subsection (3)(c) or (4), life without parole, if the trier of fact
finds that during the course of the commission of the aggravated kidnapping the
defendant caused serious bodily injury to another; or

(c) life without parole, if the trier of fact finds that at the time of the commission of the
aggravated kidnapping, the defendant was previously convicted of a grievous sexual
offense.

(4) If, when imposing a sentence under Subsection (3)(a) or (b), a court finds that a lesser
term than the term described in Subsection (3)(a) or (b) is in the interests of justice and
states the reasons for this finding on the record, the court may impose a term of
imprisonment of not less than:

(a) for purposes of Subsection (3)(b), 15 years and which may be for life; or

(b) for purposes of Subsection (3)(a) or (b):

(i) 10 years and which may be for life; or

(ii) six years and which may be for life.

(5) The provisions of Subsection (4) do not apply when a person is sentenced under
Subsection (3)(c).




(6) Subsections (3)(b) and (3)(c) do not apply if the defendant was younger than 18 years
of age at the time of the offense.
(7) Imprisonment under this section is mandatory in accordance with Section 76-3-406.




Utah Code Annotated § 76-5-405 (West 2017)

(1) A person commits aggravated sexual assault if:

(a) in the course of a rape, object rape, forcible sodomy, or forcible sexual abuse,
the actor:

(i) uses, or threatens the victim with the use of, a dangerous weapon as defined
in Section 76-1-601;

(i) compels, or attempts to compel, the victim to submit to rape, object rape,
forcible sodomy, or forcible sexual abuse, by threat of kidnaping, death, or
serious bodily injury to be inflicted imminently on any person; or

(iii) is aided or abetted by one or more persons;

(b) in the course of an attempted rape, attempted object rape, or attempted
forcible sodomy, the actor:

(i) causes serious bodily injury to any person;

(ii) uses, or threatens the victim with the use of, a dangerous weapon as defined
in Section 76-1-601;

(iii) attempts to compel the victim to submit to rape, object rape, or forcible
sodomy, by threat of kidnaping, death, or serious bodily injury to be inflicted
imminently on any person; or

(iv) is aided or abetted by one or more persons; or

(c) in the course of an attempted forcible sexual abuse, the actor:

(i) causes serious bodily injury to any person;

(ii) uses, or threatens the victim with the use of, a dangerous weapon as defined
in Section 76-1-601;

(iii) attempts to compel the victim to submit to forcible sexual abuse, by threat of
kidnaping, death, or serious bodily injury to be inflicted imminently on any
person; or

(iv) is aided or abetted by one or more persons.

(2) Aggravated sexual assault is a first degree felony, punishable by a term of
imprisonment of:

(a) for an aggravated sexual assault described in Subsection (1)(a):

(i) except as provided in Subsection (2)(a)(ii) or (3)(a), not less than 15 years and
which may be for life; or



(ii) life without parole, if the trier of fact finds that at the time of the commission
of the aggravated sexual assault, the defendant was previously convicted of a
grievous sexual offense;

(b) for an aggravated sexual assault described in Subsection (1)(b):

(i) except as provided in Subsection (2)(b)(ii) or (4)(a), not less than 10 years and
which may be for life; or

(ii) life without parole, if the trier of fact finds that at the time of the commission
of the aggravated sexual assault, the defendant was previously convicted of a
grievous sexual offense; or

(c) for an aggravated sexual assault described in Subsection (1)(c):

(i) except as provided in Subsection (2)(c)(ii) or (5)(a), not less than six years and
which may be for life; or

(i) life without parole, if the trier of fact finds that at the time of the commission
of the aggravated sexual assault, the defendant was previously convicted of a
grievous sexual offense.

(3)(a) If, when imposing a sentence under Subsection (2)(a)(i), a court finds that a
lesser term than the term described in Subsection (2)(a)(i) is in the interests of
justice and states the reasons for this finding on the record, the court may impose
a term of imprisonment of not less than:

(i) 10 years and which may be for life; or

(ii) six years and which may be for life.

(b) The provisions of Subsection (3)(a) do not apply when a person is sentenced
under Subsection (2)(a)(ii).

(4)(a) If, when imposing a sentence under Subsection (2)(b)(i), a court finds that a
lesser term than the term described in Subsection (2)(b)(i) is in the interests of
justice and states the reasons for this finding on the record, the court may impose
a term of imprisonment of not less than six years and which may be for life.

(b) The provisions of Subsection (4)(a) do not apply when a person is sentenced
under Subsection (2)(b)(ii).

(5)(a) If, when imposing a sentence under Subsection (2)(c)(i), a court finds that a
lesser term than the term described in Subsection (2)(c)(i) is in the interests of
justice and states the reasons for this finding on the record, the court may impose
a term of imprisonment of not less than three years and which may be for life.

(b) The provisions of Subsection (5)(a) do not apply when a person is sentenced
under Subsection (2)(c)(ii).



(6) Subsections (2)(a)(ii), (2)(b)(ii), and (2)(c)(ii) do not apply if the defendant was
younger than 18 years of age at the time of the offense.
(7) Imprisonment under this section is mandatory in accordance with Section 76-

3-406.
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IN THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR THE COUNTY OF CACHE, STATE OF UTAH

STATE OF UTAH, MEMORANDUM DECISION

Plaintiff,
Case No. 091100683

VS.

ANTHONY CHARLES MURPHY,

Judge: Thomas L. Willmore
Defendant.

THE ABOVE MATTER is before the Court pursuant to the State’s Second Amended
Motion to Allow Evidence of Defendant’s Uncharged Misconduct under the Doctrine of
Chances. Evidentiary hearings were held on November 20, 2013, January 30, 2014, January 31,
2014, and March 19, 2014. Oral arguments were heard by the Court on January 7,2015. The
Court has reviewed the moving papers, considered the evidence presented, and examined
applicable legal authorities. Having considered the foregoing, the Court issues the following
Memorandum Decision.

SUMMARY

Defendant Anthony Charles Murphy is charged with following crimes: aggravated sexual
assault, aggravated kidnapping, forcible sexual abuse, aggravated assault, terroristic threat, and
intoxication. See Amended Information. The State alleges the following factual allegations in
support of the charges. On May 31, 2009, Defendant and T.S., the alleged victim in this case,
got into an argument while in their back yard. During the argument, Defendant pushed T.S. to
the ground, ripped her clothes off, and began to hit her. T.S. went into the house where

Defendant pushed her down a set of stairs, grabbed her by the hair, dragged her into another
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room, and continued to hit her. The Defendant then removed his clothes and, while holding T.S.
down, forced her to perform oral sex. T.S. alleges she tried to leave, but that Defendant grabbed
her by the throat and pinned her against a wall, which eventually caused her to lose
consciousness. After regaining consciousness, the State asserts Defendant dragged T.S. to an
upstairs bathroom. Again, Defendant grabbed T.S. by her throat causing her to lose
consciousness. When T.S. regained consciousness, she alleges Defendant forced her to perform
oral sex on him again. During the ordeal, T.S. contends Defendant made several verbal ‘threats,
including one to kill her. T.S. alleges the ordéal took place over two hours. State’s Second
Amended Motion at 2-3.

The State moves to admit evidence of prior sexual assaults alleged to have been
committed against four other women pursuant to UTAH R. EVID. 404(b) under the “doctrine of
chances.” See State v. Verde, 2012 UT 60, 296 P.3d 673. Specifically, the State seeks to have
the evidence admitted to prove actus reus by rebutting claims that T.S. fabricated the allegations,
or that Defendant was acting in self-defense. As the State is seeking to admit evidence of prior
bad acts, it is necessary to provide a brief factual background of the allegations.’

1. Alleged Victim G.M.

G.M. testified at the hearing on January 31, 2014. G.M. was previously married to
Defendant, but the couple separated in early 1997. Around that time, G.M. had sought and
obtained a protective order against Defendant for domestic violence. On June 1, 1997,
Defendant went to G.M.’s house. She testified that at some point there was an argument and
Defendant grabbed her by the arm and dragged her down a hallway to an empty bedroom.

Defendant shut the door, turned out the lights, and started pulling G.M.’s clothes off. G.M.

' The underlying factual allegations presented at the evidentiary hearings are extensive. Defendant contests many of
these allegations. These disputes will be addressed as the Court considers the admissibility of each incident.
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alleges that Defendant then began raping her. She also testified that Defendant would put his
hand over her mouth and nose if she talked or cried. She claims Defendant then tried to
penetrate her anally and forced her to perform oral sex on him. During the encounter, G.M. also
testified that Defendant picked up a butcher knife he had brought with him and told her he was
trying to make her mad enough to kill him. She alleges that at some point Defendant stopped
the rape because their three year old son woke up. Defendant locked the child in the room and
dragged G.M. back to the empty bedroom where he raped her again. G.M. states she was able to
get Defendant to eventually calm down enough where she was able to escape and call 911.
Defendant was subsequently arrested.

G.M. also testified about another incident occurring on August 8, 1997. G.M. claims that
Defendant broke into her house during the middle of the night, pinned her down by the shoulders
on the mattress, and threatened to kill her. As Defendant began to pull G.M. off the bed, she
reached for a gun underneath the pillow and shot Defendant in the chest. The two struggled over
the gun and several shots were fired. G.M. was eventually able to leave the house and call law
enforcement for help.> See Transcript of January 31, 2014, Evidentiary Hearing at 9-29.

Defendant was charged with three counts of sexual battery and one count of burglary
based on the incidents. Defendant eventually pled no contest to the burglary charge in exchange
for ha\}ing the sexual battery charges dismissed. Id. at 30.

2. Alleged Victim A.R.

2 The State is seeking to only admit evidence of the incident on June 1, 1997. See State’s Second Amended Motion
at 9.

} The information about this incident stems from a trial held in Kentucky in November 2001. Defendant was
charged with assault, burglary, and sexual abuse. State’s Exhibit41. A.R. could not be located to testify as to the
allegations in person. The Court found that the State made reasonable efforts to locate her and admitted the
transcript due to her unavailability. Transcript of March 19, 2014, Evidentiary Hearing at 64—65. At defense
counsel’s request, the entire trial transcript was admitted. /d. at 66—67; State’s Exhibit 21. In addition, the Court
admitted a three page handwritten statement by A.R. State’s Exhibit 25.

3
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On May 31, 2001, a complaint was received about a sexual assault in Harrison County,
Kentucky. On that night, Defendant was at A.R.’s house drinking beer with her father. A.R’s
boyfriend, Chris Grimes, was also at the house. A.R. alleged that she was awoken by Defendant
getting on top of her while she was in bed. He did this while holding his hand over A.R.’s
mouth. A.R. alleges that Defendant threatened to kill her and began touching her breasts and
genital area. A.R. screamed to get the attention of her father, who came in and pulled Defendant
away. State’s Exhibit 21 at 66—74. A.R. was then able to leave the house and go to a neighbor’s
house for help. A.R. told the neighbor that Defendant had tried to rape her. The neighbor also
testified to seeing a handprint mark across A.R.’s face. /d. at 95-99

Defendant denied sexually assaulting A.R. and covering her mouth with his hand. He
contended that he had only gone into A.R.’s room to find out if Mr. Grimes had abused her on a
prior occasion. Defendant argued A.R. had fabricated the allegations. Id. at 146-145. He was

eventually found guilty of assault, but was never convicted on the sexual abuse charge because

of a hung jury. State’s Exhibit 23.
3. Alleged Victim A.K.

A K. testified at the evidentiary hearing on November 20, 2013. A.K. met Defendant
while she was working as a waitress in Cynthiana, Kentucky. A.K. and Defendant became good
friends during this time. On July 4, 2003, A K. called Defendant and asked him to take her for a
ride in his pickup truck. They went to a couple of local stores to get fireworks and alcohol.
They parked the vehicle and began to talk. A.K. states she drank half of a fifth of Jim Beam
whiskey and eventually fell asleep. When she woke up, she alleges her shorts and underwear
had been removed. She contends Defendant would not let her go home because she had

previously promised to perform oral sex on him. She denied making the promise and Defendant
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began hitting her in the face with a red folder. A.K. also testified that Defendant verbally
threatened to drown her. A.K. states that she tried to hit Defendant with an alcohol bottle, but
that he grabbed her wrists. She also alleges that Defendant burnt her neck with a lit cigarette and
forced her to perform oral sex on him. A K. then testified that Defendant raped her vaginally as
he held her down in the front seat of his vehicle. A.K. was eventually taken home and the
allegations were reported to law enforcement by her mother. However, charges were never
brought against Defendant. Transcript of November 20, 2014, Evidentiary Hearing at 149-187.
4. Alleged Victim M.M.

M.M. testified at the evidentiary hearing on January 30, 2014, M.M. met Defendant by
placing an online advertisement for “body rubs.” Defendant and M.M. would meet at the Crystal
Inn in West Valley City, Utah. During these meetings, M.M. would give Defendant a body rub
and then masturbate him. On one occasion, M.M. and Defendant were at the hotel where the two
began to have sex. M.M. stopped Defendant because it was painful and she told him she no
longer no wanted to continue. M.M. claims Defendant did not stop and held her down for
approximately five to ten seconds. Defendant then relented and apologized.

M.M. and Defendant met again on October 28, 2013. When she arrived at the hotel,
Defendant was there watching television and drinking beer. M.M. gave defendant the body rub
and then masturbated him. At the time, M.M. was wearing only her underwear. She alleges
Defendant tried to remove her underwear, but that she pushed him away and verbally told him
“no.” M.M. claims Defendant then grabbed her arms and knocked her off the bed. The two
struggled on the floor and Defendant grabbed M.M. by the throat and began choking her. M.M.
states she was crying and screaming during the struggle and that Defendant prevented her from

reaching for her phone. Transcript of January 30, 2014, Evidentiary Hearing at 16-37.
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During the hearing, the Court also heard from Ms. Rexene Boyd, an employee at the
Crystal Inn. Ms. Boyd testified that she received a noise complaint from one of the other hotel
guests and went to investigate. As she approached Defendant’s room, Ms. Boyd testified that
she could hear muffled screams. Ms. Boyd knocked on the door and Defendant answered. M.M.
eventually was able to run out into the hallway. Ms. Boyd testified to observing several injuries
on M.M.’s back.* Transcript of November 20, 2014, Evidentiary Hearing at 86-92. Law
enforcement was called to the scene. Officer Amanda Zeller and Detective Justin Boardman
testified as to M.M’s injuries, which consisted of scratches and abrasions to M.M.’s chest, back,
neck, and shoulders.’ Jd. at 99-100. Defendant has been charged with aggravated sexual assault
and aggravated kidnapping as a result of this incident.

DISCUSSION/ANAYLSIS

Evidence of other crimes, wrongs, or acts is generally not admissible to prove the
character of a person in order to show action in conformity therewith pursuant to UTAH R. EVID.
404(b). However, such evidence may be admissible for other purposes, such as: proof of motive,
opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of
accident. Id. Inthe past, courts have used a three-part test to determine admissibility under this
rule: 1) the evidence must be offered for a proper, non-character purpose; 2) the evidence must
meet the relevancy requirements of Rule 402; and 3) the evidence must satisfy a Rule 403

balancing test. State v. Northcutt, 2008 UT App 357 § 5, 195 P.3d 499, 502. However, the

* The Court also heard from April Rouse, who was staying below Defendant’s room. Ms. Rouse states she heard a

scream and a loud thump come from the room. Ms. Rouse is the guest who reported the disturbance to hotel
management. /d. at 81.

’ On August 8, 2014, Defendant filed a Motion to Reopen Evidentiary Hearing to Receive Additional Evidence.
Defendant has recently become aware of the fact that M.M. disclosed to prosecutors the fact that some bruising
marks on her throat were not caused by Defendant; rather, they were the result of M.M. injecting herself with heroin.
The State has conceded these marks were not caused by Defendant and relies on the exhibits it introduced at the
hearing to support its arguments. State’s Exhibits 2-9.
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traditional analysis of prior bad acts evidence has recently undergone some significant changes
pursuant to a number of decisions from the appellate courts. The traditional three-step process of
analyzing the proffered evidence under Rules 404(b), 402, and 403 has been abridged to a two-
part analysis where “the relevance of the other acts evidence” is‘addressed in conjunction with
the analysis of the evidence under Rules 404(b) and 403 and not as “a separate step of the
analytical framework.” State v. Labrum, 2014 UT App 5,19, 318 P.3d 1151, 1157.

In addition to this change, the Utah Supreme Court has held that evidence of prior
misconduct can be admitted under the doctrine of chances. “This doctrine defines circumstances
where prior bad acts can properly be used to rebut a charge of fabrication.” Verde, 2012 UT 60,
947. “Itis a theory of logical relevance that rests on the objective improbability of the same rare
misfortune befalling one individual over and over.” Id. (citation and quotation omitted). For
example, “an innocent person may be falsely accused or suffer an unfortunate accident, but when
several independent accusations arise or multiple similar accidents occur, the objective
probability that the accused innocently suffered such unfortunate coincidences decreases.” Id. at
9 49. Put more simply, eventually the “fortuitous coincidence[s] become too abnormal, bizarre,
implausible, unﬁsual or objectively improbable to be believed.” 8 Id. (citation and quotation
omitted). In addition to rebutting fabrication, the doctrine of chances has be recognized as being
useful in other Rule 404(b) contexts, such as rebutting mistake, accident, and allegations of self-
defense. Labrum,2014 UT App 5, § 29.

The doctrine of chances is an evolving legal theory that has yet to be fully developed. It

will undoubtedly become more defined as trial courts apply legal principles that are handed

§ Though not formally referred to as the doctrine of chances, Utah courts have used similar reasoning in allowing

evidence of prior bad acts to rebut fabrication. See e.g. State v. Nelson-Waggoner, 2000 UT 59, 6 P.3d 1120; State v.
Bradley, 2002 UT App 348, 57 P.3d 1139.
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down by the appellate courts. But for now, courts use a simple test to determine its applicability

in any given case.

Whether the doctrine of chances applies depends on why the other acts are
relevant. Other acts evidence is relevant if it has any tendency to make a
consequential fact more probable or less probable. If that tendency lies in the
improbable repetition of a similar event, the doctrine of chances applies.

Id. at 30.

The State contends evidence of prior sexual assaults involving this Defendant presents an
appropriate doctrine of chances question. As such, the Court will consider the following: 1)
whether the evidence is being offered for a proper, non-character purpose; 2) whether the
specific requirements of the doctrine of chances have been met; and 3) whether Defendant will
be unfairly prejudiced if the evidence is admitted.

1. Whether the Prior Act Evidence is Offered for a Legitimate Purpose

Courts are often called upon to resolve disputes regarding the admissibility of a
defendant’s prior bad acts. Evidence of a prior bad act may be admissible if the Court
determines the evidence is being “introduced for a legitimate, non-character purpose.” State v.
Lucero, 2014 UT 15, § 14, 328 P.3d 841, 850. On its face, the rule appears to be a relatively
simple one. However, the difficulty in applying it comes from the fact that “evidence of prior
bad acts often will yield dual inferences — and thus betray both a permissible purpose and an
improper one.” Verde, 2012 UT 60, § 16. In order to distinguish between the two, “courts must
make a threshold determination of the genuine underlying purpose for admission of the
evidence.” Lucero, 2014 UT 15, § 14. Namely, the evidence must have real probative value,
which means it must be “contested and material to the charged offense.” Labrum, 2014 UT App

5,9 21. However, if the evidence is “really aimed at establishing a defendant’s propensity to
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commit crime, it should be excluded despite a proffered (but unpersuasive) legitimate purpose.
Id. (citation and quotation omitted).

The State contends the evidence is being offered to rebut allegations of fabrication and
self-defense. These categories are not specifically listed under Rule 404(b). However, the list of
non-character purposes is not exhaustive. See State v. Allen, 2005 UT 11,9 17, 108 P.3d 730.
As mentioned above, the Utah Supreme Court has recognized that rebutting a defense of
fabrication and self-defense to prove actus reus are proper, non-character purposes.

The State contends that it expects Defendant “will argue that T.S. became jealous over
the Defendant receiving text messages from another woman, that she attacked him with a kitchen
knife, that in self-defense he fought her off, and that she fabricated an allegation of sexual assault
to cover up her own bad conduct.” State’s Second Amended Motion at 31. As such, the State
believes the prior bad act evidence is proper to demonstrate the improbability of Defendant being
falsely accused. The Court agrees.

When a single individual alleges rape, “the unusual and abnormal element of lying by the
complaining witness may be present for a number of reasons.” Verde, 2012 UT 60, § 48 (citation
and quotation omitted). However, “when two (or more) persons tell similar stories, the chances
are reduced that both are lying or that one is telling the truth and the other is coincidentally
telling a similar false story.” Id. This type of information can be helpful in eliciting truth
because it “may tend to prove that the defendant more likely played a role in the events at issue
than that the events occurred coincidentally.” Jd. at § 51. “It is that objective unlikelihood that
tends to prove human agency, causation, and design.” Id. at § 50. Accordingly, the Court finds
that the State’s proposed use of the evidence is being presented for a proper, non-character

purpose.
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2. The Doctrine of Chances under Rule 404(b)

Evidence of prior bad acts under the doctrine of chances to prove actus reus “must not be
admitted absent satisfaction of four foundational requirements, which should be considered
within the context of a Rule 403 balancing analysis.” Id. at § 57. These requirements consist of
materiality, similarity, independence, and frequency.

a) Materiality

The State must demonstrate materiality, which means “[t]he issue for which the
uncharged misconduct evidence is offered must be in bona fide dispute.” Id. The State has
satisfied this requirement because the actus reus element of the alleged crime is genuinely
disputed. Defendant alleges numerous inconsistencies that question T.S.’s credibility. He does
this to show that his actions did not constitute a criminal act. In response, the State intends to

prove the opposite by rebutting any claim of fabrication and self-defense raised by Defendant

during trial.

b) Similarity

“Each uncharged incident must be roughly similar to the charged crime.” Id. at § 58.
The prior events do not need to be identical, but “there must be some significant similarity
between the charged and uncharged incidents to suggest a decreased likelihood of coincidence. .
..” Id. There is no set threshold for admitting similar accusations because such a test would be
imprecise. However, “[a]ll of the incidents must at least fall into the same general category.” Id.
at §59. Of course, greater similarity will increase the likelihood that the events “are not the
result of independent imaginative invention.” /d. at | 58.

Defendant contends the various allegations, as described by the State, are “so vague and

broad that [they] describe 90% of all sexual assaults.” Defendant’s Opposition at 28. However,
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when examining the specific details of each case, Defendant argues that the facts vary widely.
He contends they illustrate the differences between the alleged crimes and work to undermine the
State’s argument. The Court disagrees.

Indeed, there are factual differences between the prior bad acts and the factual allegations
in this case. That is unavoidable. However, it is not necessary for the State to prove that they
are identical; rather, all that is required is that they be roughly similar and fall into the same
general category. Defendant’s argument would be more persuasive if there were only one other
allegation because it would naturally require more similarities to be persuasive. See State v.
Lomu, 2014 UT App 41, 732, 321 P.3d 243, 252 (“[T}he commission of a crime on two
occasions in a specific manner is certainly less compelling than the commission of the same
crime a half dozen or more times.”). Here, there are five separate occurrences involving
Defendant.

Defendant has pointed out the differences between the victims, but fails to recognize the
similarities attributable to his own actions. Though not identical, the allegations bear a number
of resemblances with one another. For example, Defendant is alleged to have used physical
dominance to control the women. He often did this by allegedly grabbing the women and
strangling them to the point where they began to lose consciousness. A number of women also
allege Defendant placed his hands over their faces so they could not breathe. Each woman also
alleges that Defendant made specific verbal threats to harm or kill them. The majority of the
women also allege that after Defendant threatened them, he would physically force them to
perform oral sex and/or rape them. There are also allegations that Defendant detained a number

of the women for a period of time after the sexual assaults. These allegations, when viewed in an
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overall side-by-side comparison, “suggest a decreased likelihood of coincidence.” Id. at 30.
Thus, the Court finds sufficient similarities exist to satisfy this requirement.

¢) Independence

The incidents must be independent of each other. “This is because the probative value of
similar accusations evidence rests on the improbability of chance repetition of the same event.”
Verde, 2012 UT 60, § 60 (quotation and citation omitted). While the few cases addressing
independence within the context of the doctrine of chances have done so by noting the number of
different witnesses and lack of collusion between them, the foundation of thié requirement is
based on the premise that the events are independent if the occurrence of one does not influence
the occurrence of another. Thus, all that is required is that “each accusation must be independent
of the others.” Lomu, 2014 UT App 41, § 31.

Defendant contends this element has not been satisfied for two reasons. First, A.R. and
A.K. have known each other all their lives. He contends there is evidence that A.R. knew of
prior sexual assaults against other women and that is why she was scared of him. See State’s
Exhibit 21 at 69-70. The Court finds this insufficient to establish a factual connection. A.R.
provides no details about another sexual assault against anyone. Even if she had heard of one, it
could not have involved A.K. because that event happened two years later. A.K. did
acknowledge at the evidentiary hearing that she does know A.R., but testified that she did not
know anything about Defendant being accused of sexually assaulting her. Transcript of
November 20, 2013, Evidentiary Hearing at 166-167. The Court finds nothing that would call
into question the independence of the allegations by these two women.

Second, Defendant contends T.S. knew about the allegations made by G.M. Defendant

relies on the testimony of Martin Spicer and Diane West in support of this proposition.
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However, Defendant fails to specifically identify in his Opposition, beyond a general conclusion,
how the incidents involving G.M. impacted the allegations made by T.S.
These five events occurred over a span of fifteen years in three different states. There is

no evidence linking one allegation with another. Accordingly, the Court finds the independence

requirement has been satisfied.

d) Frequency

Under this requirement, frequency is satisfied when a person is accused of a crime or bad
act “more frequently than the typical person.” Verde, 2012 UT 60 § 61. “It is this infrequency
that justifies the probability analysis under the doctrine of chances.” Id. For example, in Verde
the Utah Supreme Court used the following example:

The probability that any given individual who might be accused of rape or child
abuse will be falsely accused of those crimes is low. . . . Given the infrequent
occurrence of false rape and child abuse allegations relative to the entire eligible
population, the probability that the same innocent person will be the object of
multiple false accusations is extremely low.

Id.

Defendant contends that the “likelihood or frequency standard is not particularly helpful
and creates a significant likelihood that defendants will be subject to trial by statistics.”
Defendant’s Opposition at 30. The Court disagrees. First, Defendant may not like the frequency
standard, but the Court is required to consider it. Second, frequency underscores the very
purpose of the doctrine of chances and why it is useful. As mentioned above, “[i]t is a theory of
logical relevance that rests on the objective improbability of the same rare misfortune befalling
one individual over and over.” Verde, 2012 UT 60, §47. In this case, it does not require
complex mathematical statistics to assess this requirement. Defendant has been accused of

sexually assaulting five different women. The State has met the frequency requirement.
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3. Unfair Prejudice under UTAH R. EVID. 403.

Even if evidence is admissible under a proper purpose, the Court may still exclude it “if
its probative value is substantially outweighed by danger of one or more of the following: unfair
prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly
presenting cumulative evidence.” UTAH R. EVID. 403. In a Rule 404(b) context, the ability to
exclude relevant evidence is based on the “risk of an undue inference that the defendant
committed each act because of the defendant’s immoral character. . ..” Verde, 2012 UT 6, § 51.

Traditionally, Utah courts have used the Shickles factors when weighing the probative
value of evidence against the potential for unfair prejudice.” However, the factors have been
displaced for the purpose of assessing the probative value aspect of a Rule 403 analysis under the
doctrine of chances.® Labrum, 2014 UT App 5, 28. Accordingly, the Court will address the
issue as directed. As stated above, the State has demonstrated the evidence has sufficient
probative value. With respect to the unfair prejudice aspect of Rule 403, the Court must consider
“the risk that the jury may draw an improper character inference from the evidence or that it may
be confused about the purpose of the evidence.” Id.

It is true that allowing this evidence carries a “risk of undue inference that [Defendant]
committed each act because of [his] immoral character.” Verde, 2012 UT 60 § 51. Yet, this is

universal in all cases where prior bad acts are admitted. Rule 404(b) is a rule that presents dual

7 The Shickles factors include: “1) the strength of the evidence as to the commission of the other crime, 2) the
similarities between the crimes; 3) the interval of time that has elapsed between the crimes; 4) the need for the
evidence; 5) the efficacy of alternative proof, and 6) the degree to which the evidence will probably rouse the jury to
overmastering hostility.” State v. Shickles, 760 P.2d 291, 295-96 (Utah 1986).

® Defendant contends the Shickles factors have not been displaced, but should be considered as additional
safeguards. Specifically, he contends that “[t]he Court of Appeals cases suggesting that the Shickles factors have
been replaced by materiality, similarity, independence, and frequency when analyzing Rule 403 balancing for the
doctrine of chances exception are simply mistaken.” Defendant’s Opposition at 24, Defendant may disagree with
the Utah Court of Appeals’ interpretation of Verde. However, that does not change the fact that it is binding
authority upon trial courts. Defendant’s primary contention appears to go toward the strength of the State’s
evidence. The State presented sufficient evidence at the hearings to satisfy this requirement.
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inferences. “The language of the rule is inclusionary, rather than exclusionary, meaning that the
evidence may be admitted despite its negative propensity inference. . . .” Lucero, 2014 UT 15,
14. In this case, the Court finds the probative value outweighs the risk of unfair prejudice. The
information will be more helpful to a jury than harmful in eliciting truth. The reasoning is
simple. “When two (or more) persons tell similar stories, the chances are reduced that both are
lying or that one is telling the truth and the other is coincidentally telling a similar false story.”
Verde, 2012 UT 60, § 48 (citation and quotation omitted). The jury will be in a better position to
evaluate a witnesses’ credibility with this evidence.
4. Presentation of Evidence

The parties disagree as to when the evidence should be presented to the jury. The State
contends fabrication and self-defense are at issue from the start because Defendant has pled not
guilty. However, the Utah Supreme Court has found the premises of the not-guilty rule
unpersuasive and rejected it as a principle of Utah law. /d. at §22. The State contends its

purpose in using the prior bad acts is to rebut Defendant’s allegations of fabrication and self-

defense. Rebut means “[t]o refute, oppose, our counteract by evidence, argument, or contrary
proof.” BLACK’S LAW DICTIONARY (2009). The State cannot rebut something until Defendant
has put the issue into genuine dispute at trial. There must be a logical link between the bad acts
evidence and the contested issues in this case for the evidence to become relevant. This does not
happen simply because Defendant has pled not guilty and put actus reus technically at issue.
There must be more. Defendant must actually do something before the prior acts may be
presented to the jury for consideration.

In response, Defendant contends the evidence can only come in on rebuttal after he

directly charges T.S. with fabrication as a formal defense. He argues that “cross-examination
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alone is not a direct charge of fabrication and is not sufficient to create a need for rebuttal.”
Defendant’s Opposition at 26. The Court disagrees. Defendant does not have to outright call
T.S. a liar in order for the prior acts to become admissible. Cross-examination can be a powerful
tool to undermine a witnesses’ credibility and raise a defense. Fabrication and self-defense could
very well be put into issue by the way counsel asks questions. This would open the door and
allow the State to present the evidence during its case-in-chief. Unfortunately, the Court cannot
predict what questions will be asked at trial. Thus, the issue must be reserved until the issues of
fabrication and self- defense are raised. The State may approach the Court at the appropriate
time when it believes the door has been opened. The Court will then address the issue outside
the presence of the jury. If the State successfully demonstrates that fabrication and self-defense
have become genuine factual issues, the evidence will be allowed.
CONCLUSION

Based on the foregoing, the State’s Second Amended Motion to Allow Evidence of
Defendant’s Uncharged Misconduct under the Doctrine of Chances is granted. Defendant’s
Motion to Reopen Evidentiary hearing is denied. Should the evidence of the prior bad acts in
fact be presented to the jury, the Court will provide an appropriate cautionary jury instruction
similar to the jury instruction given in State v. Lomu 2014 UT App 41 at §33. The State shall
prepare and submit a proposed order in conformity with this Memorandum Decision.

Dated this_4£_ day of March, 2015.

BY THE COURT:

Thora D Wi e

‘Judge Thomas L. Willmore
DISTRICT COURT JUDGE

16

3417



Addendum C

Addendum C



IN THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR THE COUNTY OF CACHE, STATE OF UTAH

STATE OF UTAH, MEMORANDUM DECISION

Plaintiff,

VS. Case No. 091100683

ANTHONY CHARLES MURPHY,

Defendant. | Judge Thomas L. Willmore

THIS MATTER IS BEFORE THE COURT on Defendant’s Motion for a New Trial and
Motion to Merge Counts. In preparation of this Decision, the Court has reviewed the pleadings,
each document submitted to the Court, and the applicable legal authorities. Having considered
the foregoing, the Court issues this Decision.

SUMMARY OF FACTS

The Defendant was charged, and ultimately convicted, of: (1) aggravated sexual assault
(domestic violence), a first degree felony; (2) aggravated kidnapping (domestic violence), a first
degree felony; (2) forcible sexual abuse, a second degree felony; and (4) aggravated assault, a
third degree felony.

I. Motion for a New Trial

On September 15, 2009, the State filed a Motion to Introduce Evidence of Prior Bad Acts
of the Defendant Under Rule 404(b). The State sought to admit evidence related to the
Defendant raping his ex-wife, G.O., in Florida during 1997. On January 29, 2010, the Court

issued a Memorandum Decision denying the State’s motion. Subsequently, the Utah Supreme
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Court decided State v. Verde, where rule 404(b) evidence could be admitted under the doctrine of
chances.

On November 11, 2013, the State filed a Motion to admit doctrine of chances evidence at
Defendant’s trial. Specifically, the State requested permission to admit evidence of sexual
assaults that the Defendant allegedly committed against G.O., A.R., A.K., and M.M. Four
evidentiary hearings were held on the following dates: (1) November 20, 2013; (2) January 30,
2014; (3) January 31, 2014; and (4) March 19, 2014. Additionally, oral arguments were held
before the Court on January 7, 2015.

On March 4, 2015, the Court issued a Memorandum Decision which granted the State’s
Motion. In reaching this conclusion, the Court considered whether the evidence was being
offered for a proper, non-character purpose, whether the specific requirements of the doctrine of
chances had been met, and whether Defendant would be unfairly prejudiced if the evidence was
admitted. When determining if the doctrine of chances had been met, the Court addressed
whether there was materiality, if the uncharged incidents were significantly similar to the
charged crime, if the incidents were independent of each other, and frequency. The Court also
assessed the whether the Defendant would be unfairly prejudice by allowing the admission of the
requested evidence, concluding that the probative value far outweighed the risk of unfair
prejudice. Where the State contended its purpose for the evidence was to rebut the Defendant’s
allegations of fabrication and self-defense, the Court limited the admissibility only to the issues
of fabrication and self-defense, if and only when they were raised at trial by the Defendant.
Additionally prior to trial, the Court determined no evidence would be mentioned with regards to

Defendant having an ex-wife shoot him five times during an alleged incident.
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At trial, during April 26-29 and May 3-4 of 2016, A. R., M.M., and A K. testified of the
uncharged incidents. T.W., the Defendant’s ex-wife and victim in the case, also testified.
During cross-examination of T.W., the Defendant’s counsel placed fabrication at issue. On
redirect, the State attempted to introduce the doctrine of chances evidence by asking T.W. if she
had knowledge of the sexual assault allegations made by G.O., A.R., A.K., and M.M. Defense
counsel objected, and the Court instructed the State to articulate the question in a more generic
manner, whether T.W. was aware of these other women making general accusations against the
Defendant prior to her report to the police. In response to the more generic framed question,
T.W. testified she was aware the Defendant had been shot by his ex-wife. The testimony was
immediately stopped, and Defendant motioned for a mistrial. The Court denied his Motion,
determining that he could still receive a fair trial and the testimony about the shooting had not
been intentionally elicited by the State. The court read the jury a cautionary instruction, which
instructed them to disregard any statements made about a shooting by T.W. In order to further
minimize the impact of the statement and prevent any further evidence of the shooting from
potentially being brought out, the Court excluded G.O. from testifying. The Jury ultimately
found the Defendant guilty on all four charges.

On July 6, 2016, Defendant filed a Motion for a New Trial. Defendant alleges the State’s
case hinged on the testimony of the several witnesses the Court allowed to testify, A.R., A K.,
M.M in addition to the victim T.W. Defendant alleges only twenty percent of the evidence
presented had anything to do with the alleged incident, and the other eighty percent regarded the
witnesses who were allowed to testify through the doctrine of chances. Additionally, Defendant
alleges that at the end of the day T.W. testified, a juror asked again about the testimony and how

to disregard it. Defendant also alleges that counsel became aware that the jurors took the knife,
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admitted into evidence, and performed experiments to see how sharp it was in the jury room.
Defendant asserts this is jury misconduct. Moreover, he alleges that during sentencing, the State
referred to the testimony of the witnesses as well as the shooting as evidence of his bad
character. Defendant further alleges the State alluded to medical records that it had regarding the
his stay at a behavioral health unit (“BHU”). Defendant alleges this evidence was never
provided in discovery to the defense, and no Court order was ever issued allowing this evidence
in at trial or allowing it to be subpoenaed.

The Defendant argues that the doctrine of chances evidence the State introduced does not
satisfy the requirements of the rules of evidence. He contends that the probative value is
substantially outweighed by the danger of the unfair prejudice, and it must have been excluded
under rule 403. Defendant argues that the evidence was not introduced for a proper purpose, and
did not meet the requirements of rule 404(b) or the doctrine of chances. Specifically, he argues
that when applying the Shickles factors, the evidence should have been excluded. 'Even if the
Court concluded the rule 403 factors weighed in favor of admitting the evidence, Defendant
argues it should have been excluded because it was not being introduced for a proper, non-
character purpose. The Defendant contends the State evidenced its true motive and purpose
when it utilized the evidence to demonstrate the Defendant’s bad character at sentencing.
Additionally, Defendant argues that the evidence does not meet the factors required under the
doctrine of chances. Moreover, the he argues that where the Court had ruled evidence of the
shooting was not admissible, and, due to it coming out at trial and the cautionary instruction not
being effective, he should receive a new trial. Defendant also argues where the State failed to
disclose to the medical records pertaining to the his stay at a BHU in any way prior to trial, it

constitutes misconduct in that evidence could be exculpatory in nature. Lastly, Defendant argues
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where the jury, with the knife entered into evidence, attempted to cut other jurors arms to test the
level of sharpness and ability to cut, it constitutes jury misconduct and the jury doing their own
investigations. Based upon these arguments, Defendant contends that he was denied a fair and
impartial trial and the Court should grant his Motion.

On July 12, 2016, the State filed a Response to the Motion for a New Trial. The State
alleges the testimony pertaining to the shooting was not intentjonally sought, and rather, it was
attempting to ask a narrow question about whether T.W. had knowledge of other sexual assault
accusations made by the other women. The State notes the Defendant filed a Motion to Arrest
Judgment which was ultimately denied by the Court. The State notes that the Court concluded
that the Defendant had received a fair trial, and there was strong evidence at trial which
demonstrated his guilt. The State alleges the Defendant now raises the same arguments on his
current Motion. The State argues that the Court found that there was a legitimate issue in bona
fide dispute, the other misconduct evidence offered was sufficiently similar, the State met the
frequency requirement in Verde, and nothing would call into question the independence of the
women’s accusations against the Defendant. The State argues the Court correctly concluded that
the Shickles factors, pursuant to State v. Labrum, were appropriately displaced for purposes of
assessing the probative value under the doctrine of chances. The State argues that the Defendant,
at trial, opened the door for the admission of the doctrine of chances evidence, which it properly
introduced. Additionally, the State argues the Court read a cautionary jury instruction to ensure
the evidence would not be considered multiple times. The State contends that it, in its closing
argument, also told the jury that it could only use the doctrine of chances evidence to determine
whether T.W. had fabricated her account and whether the Defendant had acted in self-defense.

The State concludes that the doctrine of chances evidence was properly admitted, and the jury

5311



was properly instructed on how the evidence was to be considered. Moreover, the State argues
that it immediately stopped T.W. from continuing to testify, the Court ordered T.W.’s testimony
that she heard G.O. had previously shot the Defendant five times be stricken from the record and
disregarded by the jury, and, in an abundance of caution, prevented G.O. from testifying in order
to ensure no further evidence of the shooting would be introduced. The State argues that a
mistrial is not required where only an improper statement was not intentionally elicited. The
State further argues that Defendant has failed to demonstrate there is a substantial likelihood the
jury would have found him not guilty had it not heard T.W.’s statements concerning the gun
shot. The State argues the physical evidence in the case, coupled with the doctrine of chances
evidence, left no room for doubt that the jury could reasonably have found the Defendant guilty.
The State argues that, concerning the BHU documents, discovery was provided to the
Defendant’s previous attorney, Mark Flores, well in advance of trial. The State points to the
references it made of Defendant’s BHU stay in its first doctrine of chances motion, filed on
October 11, 2013. The State also argues the evidence of the Defendant’s treatment and release is
clearly inculpatory. Lastly, the State argues the Defendant has not provided any evidence
regarding the alleged jury misconduct. Even if the jury tested the knife, the State argues that, in
order to determine whether the Defendant’s testimony was based on reasonably based on all the
evidence that had been presented at trial, it was reasonable for them to examine the sharpness of
the knife. The State ultimately concludes the Defendant’s Motion for a New Trial should be

denied.

On January 12, 2017, Oral Arguments were held before the Court.
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I1. Motion to Merge Counts

On July 7, 2016, the Defendant filed a Motion to Merge Counts. Defendant asserts the
aggravating kidnaping charge should merge with the aggravated assault charge in this action. He
asserts that Utah utilizes a three part test to determine if aggravated kidnapping merges with
another crime, and the facts of this case do not meet this test. First, Defendant argues that the
movements of the victim were inconsequential and incidental to the assault. Specifically,
Defendant argues that he did not force the victim out of the residence, change location, or even
force her to an area within the residence. Second, he argues the confinement of the victim was
inherent in the aggravated assault. Third, he argues there is no significance independence of the
aggravated assault. Defendant argues he never took the victim outside of the residence, never

€ forced her into a vehicle, and never forced her into another room in the house. Thus, Defendant

concludes that the aggravated kidnapping should merge into the aggravated assault charge.

Additionally, he argues the aggravated sexual assault charge with a domestic violence
enhancement, should merge with the forcible sexual abuse charge. Defendant argues these
statutes punish the same conduct, and, pursuant to the Shondel doctrine, he must be sentenced
under the provisions carrying the lessor penalty. Defendant concludes he should have been
sentenced only on the forcible sexual abuse charge, not the aggravated sexual assault with the
domestic violence enhancement charge.

On July 22, 2016, the State filed a Response to Defendant’s Motion to Merge Counts.
The State alleges that T.W. testified on the night of the incident she and the Defendant were in
the backyard dancing. The Defendant spun her to the ground hard and ripped T.W.’s clothes off.
T.W. screamed for help as she ran into the house, and when the Defendant caught up to her he

pushed her down the stairs. T.W. testified he dragged her to the family room, and he told her
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that she would remember him as she begged him to stop. She testified that Defendant was
naked, and straddled her with his knees on her chest, making it hard to breathe for her. After
pinching T.W.’s nipples and forcing her to perform oral sex, T.W. tried to crawl away. The
Defendant caught her in the hallway, and told her he would kill her as he strangled her until she
was unconscious. When T.W. awoke, she realized she had urinated on herself. The Defendant
then threw her into a bathtub of cold water, and informed her she needed to clean up. T.W.
testified he then took her into the master bedroom, but she does not remember what happened
there. She testified Defendant next threw her down the stairs again, and dragged her into the
bedroom at the back of house where she was forced to perform oral sex again. She testified
Defendant pinned her shoulders down, his weight was on top of her, and she could not breathe.
Eventually, T.W. lost consciousness again. After coming to and having the Defendant fall over
from intoxication, T.W. testified she was able to finally crawl down the hallway, grab her robe
and keys, and escape the residence.

The State alleges during closing argument for a conviction under aggravated sexual
assault, it argued the Defendant had compelled T.W. to perform oral sex on him by threat of
kidnapping, death, or serious bodily injury to be inflicted imminently. For conviction under
forcible sexual abuse, the State alleges that it argued the Defendant had touched the breasts of
T.W. without her consent and/or took indecent liberties with her. The State argues that where
separate and distinct conduct is being punished under each count, it is clear the Defendant is not
being punished twice for conduct that amounts to only one offense. The State contends that the
Defendant never presented his merger argument prior to this Motion, and it is now improper as
the Court no longer has jurisdiction. The State argues that the Shondel doctrine does not apply,

as the charges have different elements that proscribe different conduct.
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On October 14, 2016, the Defendant filed a Reply to the State’s Response. The
Defendant asserts that his counsel made arguments that the counts should be merged at the
sentencing hearings. Additionally, the Defendant asserts that briefs were prepared and submitted
by the Defendant in this matter. The Defendant argues that merely because the State argued
different factual allegations for each of the counts does not mean the charges do not merge.
Defendant argues the case clearly involved one criminal episode, and the charges are clearly
based on the same conduct.

On December 21, 2016, the State filed an Amended Response to Defendant’s Motion to
Merge Counts. The State alleges that Defendant’s only argument prior to sentencing was a
reference to State v. Elliot. 641 P.2d 122 (Utah 1982). The State alleges that after this reference
the Court specifically asked if the Defendant was requesting a hearing to address the merger
issue. The State alleges Defendant never requested a hearing nor moved for a continuance to
address the merger issue prior to sentencing. Rather, the State alleges he proceeded with the
sentencing hearing and made sentencing recommendations. The State alleges when it began to
address the Court, it proceeded to respond to the issue of merger. The State alleges the Court
indicated it would not rule on the motion, as it had not been briefed and that it would sentence
Defendant then address the merger issue at a later time. The State argues the arguments made
within the Defendant’s Motion are completely different than those raised at the sentencing
hearing. The State reiterates its argument that where these arguments were not made prior to
sentencing, the Court no longer has jurisdiction to address this Motion. Additionally, the State
argues that, pursuant to the three-part test provided in State v. Finlayson, the aggravated
kidnapping charge does not merge into the aggravated assault charge. 2000 UT 10, § 23, 994

P.2d 1243. Specifically, the State contends that T.W.’s confinement was not slight,
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inconsequential, or merely incidental to the aggravated assault. Moreover, the State argues that
confining T.W. in the house is not inherent in the aggravated assault. Furthermore, the State
argues the confinement of T.W. had significance independence of the aggravated assault. Lastly,
the State argues that the elements for aggravated sexual assault and forcible sexual abuse do not
proscribe exactly the same conduct and the Shondel doctrine does not apply.

On January 12, 2017, Oral Arguments were held.

ANALYSIS
1. Motion for a New Trial

The Utah Rules of Criminal Procedure provide that a court may “grant a new trial in the
interest of justice if there is any error or impropriety which had a substantial adverse effect upon
the rights of a party.” Utah R. Crim. P. 24(a). It is the moving party’s responsibility to present
“affidavits or evidence of the essential facts in support of the motion.” Id. at 24(b). “[Tlhe
decision to grant or deny a new trial is a matter of discretion with the trial court . . . .” State v.
Williams, 712 P.2d 220, 222 (Utah 1985) (citing State v. Lesley, 672 P.2d 79 (Utah 1983)); see
also State v. Menzies, 845 P.2d 220, 224 (Utah 1992) (stating that the decision to grant a new
trial is within the discretion of the trial court, and it will not be reversed “absent a clear abuse of
that discretion.”).

Presently, the Defendant raises four major issues concerning the trial: (1) the doctrine of
chances evidence; (2) evidence of the previous shooting; (3) disclosure of the BHU Medical
Records; and (4) juror misconduct.

A. Doctrine of Chances Evidence
Utah Code provides that “[e]Jvidence of a crime, wrong, or other act is not admissible to

prove a person’s character in order to who that on a particular occasion the person acted in
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conformity with the character.” Utah R. Evid. 404(b)(1). However, “evidence may be admissible
for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge,
identity, absence of mistake, or lack of accident.” Id. at 404(b)(2). This is not an exhaustive list
of non-character purposes, and other purposes, such as fabrication and self-defense, are
acceptable. State v. Allen, 2005 UT 11,917, 108 P.3d 730. Moreover, under these rules, the
admissibility of an act is “dependent upon its avowed purpose.” State v. Verde, 2012 UT 60, §
15,296 P.3d 673. Utah has recognized that there is difficulty in applying this rule, and prior bad
acts often yield both a permissible purpose and an improper one. Id. at § 16. However, the rule
requires a trial court to make a threshold determination of whether the evidence is aimed at
proper or improper purposes. State v. Nelson-Waggoner, 200 UT 59, 6 P.3d 1120. If the
evidence is aimed at a defendant’s “propensity to commit crime,” it should be excluded, even if a
proffered under a legitimate purpose. State v. Decorso, 1999 UT 57, 1§ 21-25, 993 P.2d 837.
Furthermore, Utah has recognized that, under the doctrine of chances, the relevance of uncharged
misconduct may be admissible when a defense of fabrication has been raised. Verde, 2012 UT at
952.

The doctrine of chances is “a theory of logical relevance that rests on the objective
improbability of the same rare misfortune befalling one individual over and over.” Id. at § 47. It
“starts with the low baseline probability” that a particular circumstance would befall an
individual multiple times. Id. at §49. “As the number of improbable occurrences increases, the
probability of coincidence decreases, and the likelihood that the defendant committed one or
more of the actions increases.” Id. Evidence offered to prove actus reus “must not be admitted
absent satisfaction of four foundation requirements,” considered within the context of rule 403.

Id. at §57. These four requirements are: (1) materiality; (2) similarity; (3) independence; and (4)
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frequency. Id. at 9 57-61. Once the foundation factors have been met, a court must conduct a
rule 403 analysis. State v. Lowther, 2015 UT App 190, 57, 356 P.3d 173. However, where the
context involves the doctrine of chances, Verde “ha[s] displaced the Shickles factors”
traditionally used. State v. Labrum, 2014 UT App 5, § 28, 318 P.3d 1151. Rather, a court must
focus “on the risk the jury may draw an improper ‘character’ inference from the evidence or that
it may be confused about the purpose of the evidence.” Lowther, 2015 UT App at § 22 (quotation
omitted).

Defendant argues the Court previously applied the Shickles factors, finding that it
weighed against submission of the prior acts. He argues that these factors should still be
applicable, and the evidence should not be admissible. However, the Court disagrees. The
Court’s decision in 2009 did not utilize the doctrine of chances; thus, the Shickles factors were
applicable. The State filed a new motion to admit the prior acts under the newly adopted
doctrine of chances. As caselaw indicates, when utilizing a doctrine of chances theory the
Shickles factors have been displaced. Labrum, 2014 UT App at § 28. Thus, the Court applied the
requisite doctrine of chances factors and weighed the prejudice and probative values under rule
403, See Memorandum Decision, filed Mar. 4, 2015, 5-6.

Defendant additionally argues that evidence of the prior acts were not admissible under
the doctrine of chances. First, the Defendant contends the evidence was not offered for a proper,
non-character purpose. Specifically, the Defendant argues the evidence was offered to bolster
T.W.’s inconsistent testimony and to convince the jury that the Defendant had a propensity to
commit sexual assault. The State sought to utilize the Defendant’s prior acts to rebut the theories
of fabrication and self-defense. The Court found that the evidence of the prior acts properly

demonstrated the improbability that the Defendant was being falsely accused. Memorandum
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Decision, filed Mar. 4, 2015, at 9. Precedent recognizes rebutting a defense of fabrication and
self-defense to prove actus reus is a proper, non-character purposes. Verde, 2012 UT at ] 48, 51.
Moreover, when multiple individuals tell similar stories, similar to the case at hand, chances are
reduced that both are lying and tend to prove that the Defendant more than likely played a role in
the events. /d. Additionally, T.W.’s testimony was not unbelievable as the Defendant contends.
Rather, T.W. was consistent, compelling, and she was not tripped up by the Defense’s questions.
Multiple times when referencing its notes during objections, the court confirmed that T.W.
testified on cross-examination to exactly what she testified to on direct examination.
Furthermore, the Court gave limiting instructions to the jury providing exactly what the evidence
of the Defendant’s prior acts could be used for. See Complete List of Jury Instructions, filed
May 4, 2016, at Instruction No. 13, 56 (providing that the jury could use the evidence of the prior
acts to determine if the T.W., the alleged victim, had fabricated her accusation, but the evidence
could not be used to determine the Defendant’s character or if the Defendant committed the
crimes charged in the case at hand). Therefore, the Court concludes that the evidence was
proffered and utilized for a proper, non-character purpose.

Second, Defendant argues that in order for the issues to be placed in bona fide dispute,
the Defendant needed to present an actual defense of fabrication or self-defense. He contends
that merely challenging T.W.’s version of events does not adequately place those issues in a
bona fide dispute. The Defendant previously made this argument, and the Court disagreed.
Memorandum Decision, filed Mar. 4, 2016, at 16. The Court found that the State had satisfied
the requirement of materiality by showing that the actus reus element of the alleged crime would
be in genuine dispute when the Defendant raised the issues of fabrication and self-defense,

showing that his actions did not constitute a criminal act. /d. at 10. The Court provided that
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cross-examination is a powerful tool used to undermine a witness’s credibility and raise a
defense, and that fabrication and self-defense could very well be raised or put into issue by the
way counsel asked questions. Id. at 16. Thus, the Court concluded that only if the Defendant
raised these issues on cross-examination could the doctrine of chances evidence be admitted. Id.
Not only did the Defense directly accuse T.W. of lying and not telling the truth, it also raised the
issues of fabrication and self-defense. See, e.g., Trial Recording, Apr. 26,2016, 3:14 PM-3:25
PM (stating that T.W. fabricated her story, and that the Defendant reacted in self-defense when
T.W. went into a fit of rage attacking him with the knife); Trial Recording, Apr. 27. 2016,
10:58-11:05 AM (Defense stating that T.W. had access to the money in the checking account at
all times, but told the jury she did not; providing that T.W. was not telling the jury the truth when
she said she was not a quitter but had been divorced three times; admitting the purpose for
bringing in the previous marriages was to demonstrate T.W. was not telling the truth; and
questioning T.W. on telling her friends that she made up the physical abuse allegations
concerning the Defendant). Therefore, the Court finds that the issues were placed in genuine,
bona fide dispute through opening statements and cross-examination of T.W., and that the State
adequately proved the materiality.

Third, Defendant argues that the prior acts were not sufficiently similar to the case at
hand. Defendant references the Court’s findings in its September 2009 Memorandum Decision.
As the Defendant correctly stated, “there must be some significant similarity between the
charged and uncharged incidents to suggest a decreased likelihood of coincidence . . . .” Verde,
2012 UT at § 58. The Court acknowledged that there are factual differences between the prior
bad acts and the case at hand. Memorandum Decision, filed Mar. 4, 2015, at 11. However, there

were five separate occurrences involving the Defendant. In every occurrence, Defendant is
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alleged to have used physical dominance to control the victims. All the victims were women.
Allegedly, in order to control the victims, the he would grab and strangle them to the point of
unconsciousness. Each victim alleged that the Defendant made specific verbal threats to harm or
kill them. In a majority of the incidents, Defendant allegedly would force the victims to perform
oral sex and/or rape them, further detaining them afterwards. Thus, the Court still finds these
similarities are more than “roughly similar” and the similarities “suggest a decreased likelihood
of coincidence,” which is sufficient to meet the requirement. Verde, 2012 UT at § 58.

Fourth, Defendant contends that because some of the victims were aware of the previous
allegations, the prior acts are not “independent of the others.” Verde, 2012 UT at § 60. However,
Defendant fails to acknowledge the Court’s previous decision. The Court found that the events
spanned fifteen years, three different states, and no evidence linked any of the incidents or
allegations together. Memorandum Decision, filed Mar. 4, 2015, at 12. The Court acknowledged
that A.R. and A K. have known each other their whole lives, but A.K. testified she did not know
anything about the incident or accusations against the Defendant involving A.R. Id.

Additionally, the incident involving A K. occurred two years later. /d. While the Defendant
argues T.W. was aware of the incident involving G.O., the Court clarified at trial that T.W. only
knew of G.O. as a result of the Defendant telling her. Trial Recording, Apr. 27,2016, 12:00 PM.
Furthermore, Defendant has not provided any evidence that T.W. or the other victims were
aware of any other prior incidents. Therefore, the Court still finds the incidents were
independent of each other.

Lastly, Defendant argues that the questionable probability calculations required by Verde
are not a solid foundation on which the Court rested its decision. However, the Court did not rest

its decision on the frequency factor alone. Rather, the Court found all the doctrine of chances
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factors and spent time weighing the probative value against any potential unfair prejudice.
Memorandum Decision, filed Mar. 4, 2015, at 6-16. The Court found that there was a risk of
undue inference that the Defendant committed these acts because of his immoral character, but
that is universal in all cases where prior bad acts are admitted. /d. The Court further found the
jury would be in a better position to evaluate the witnesses’ credibility and the evidence would
be more helpful than harmful in eliciting truth. /d.

Therefore, based on the foregoing, the Court finds that the doctrine of chances evidence
was properly admitted and Defendant’s Motion is denied.

B. Evidence Concerning the Shooting

Defendant contends that because evidence concerning the shooting, which was
previously determined inadmissible, was introduced during trial, the Court should grant a new
trial. The State contends that the evidence was not purposefully elicited, and the Court properly
excluded testimony from G.O. and read a cautionary instruction in order to prevent any further
emphasis on the evidence.

Utah case law “amply reveals that a mistrial is not required where an improper statement
is not intentionally elicited, is made in passing, and is relatively innocuous in light of all the
testimony presented.” State v. Allen, 2005 UT 11, § 40, 108 P.3d 730; see generally State v.
Butterfield, 2001 UT 59, 27 P.3d 1133 (holding that the district court did not abuse its discretion
in refusing to grant a mistrial after a defendant could not point to evidence in the record
suggesting the jury had relied on the witness’s vague statement that he witness had obtained the
defendant’s photograph from the Salt Lake County Jail); State v. Wach, 2001 UT 35, 24 P.3d 948
(holding a district court did not abuse its discretion where it declined to grant a mistrial after a

witness violated the parties’ stipulation by introducing evidence of the defendant’s prior bad
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acts); State v. Decorso,1999 UT 57, 993 P.2d 837 (holding that a district court’s refusal to grant
a mistrial after a witness made improper references to the defendant’s prior bad acts was not an
abuse of discretion); State v. Griffiths, 752 P.2d 879 (Utah 1988) (holding a district court did not
commit reversible error by allowing a witness to improperly state the defendant possessed an
outstanding warrant on other offenses, because the statement was unintentionally elicited, was
brief, made only in passing, provided no details of why the warrant was issued, and the district
court read a cautionary instruction); and State v. Case, 547 P.2d 221 (Utah 1976) (holding a
district court properly denied a motion for a mistrial after a witness inadvertently stated the
defendant had been incarceratedb in prison).

Analogous to the precedent, the statement made by T.W. was not intentionally elicited
from the State. The State began to ask T.W. if she had any knowledge of the other iﬁdividuals
and any allegations made against the Defendant, and the Defense objected multiple times. Trial
Recording, Apr. 27,2016, 11:53 AM-12:00 PM. A sidebar was held with the Court, and the
State again, rephrasing the question, began to ask T.W. if she had any knowledge of the
individuals and the allegations made against the Defendant. Id. Upon this objection, the Court
specified what the content of the questions could be. Id. The State rephrased again, and the
Court agreed that was a permissible question. Id. The question was phrased in a way to elicit a
“yes” or “no” answer. Id. However, upon asking the same question concerning G.O., T.W.
responded, “Well I am aware she shot [the Defendant] five times.” Id. at 12:00 PM. The State
immediately stopped T.W., and the Court asked T.W. if she had received that information from
the Defendant. Jd. T.W. confirmed the Defendant was the source, and the Court dismissed the
jury. Id. No further testimony or evidence concerning the shooting was introduced. The Court,

in an abundance of caution, excluded G.O. from testifying. Furthermore, the Court read a
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curative instruction, which provided the jury was to completely disregard that evidence.
Curative Instruction Given on 4/27/2016, filed Apr. 28, 2016. Upon a juror’s later question, the
Court again provided the curative instruction. Furthermore, the Defendant cannot point to any
evidence the jury relied upon the shooting evidence in making their decision.

Therefore, based on the foregoing, the Court finds granting a new trial based upon this
issue inappropriate.

C. Disclosure of BHU Medical Records

The Defendant argues he did not receive a fair trial, because the State did not disclose
that it had his BHU medical records. Defendant contends counsel only became aware the State
had the BHU records at sentencing. The State argues that it did disclose it had the BHU records
to the Defendant’s original attorney, and referred to the details of the Defendant’s BHU stay in
its first doctrine of chances motion.

Upon closer examination of the record, the Court finds the State did reference the
Defendant’s BHU stay within its doctrine of chances motion. State’s Mot. to Allow Evid. of Def.
Other Alleged Sexual Assaults Pursuant to the Doctrine of Chances, filed Oct. 11, 2013, at 5-7.
Thus, the Defense was aware at that time the State was in possession of the BHU records.
Additionally, the State asserts that it provided the records to the original defense attorney.
Furthermore, even if the State failed to disclose the BHU records, there is no evidence the
Defendant did not know he stayed at the BHU and received treatment.

Therefore, based on the foregoing, the Court finds granting a new trial based upon this

issue inappropriate.
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D. Juror Misconduct

Defendant contends there was juror misconduct, when jurors attempted to test sharpness
of the knife on other jurors during deliberations. However, as the State points out, Defendant has
failed to provide the Court with any evidence of this. When the Court questioned counsel on
how this information was obtained, counsel admitted it was merely what a juror told him. Where
the Defendant has produced no other evidence of juror misconduct and is relying upon hearsay
alone, the Court finds it inappropriate to grant a new trial based upon this issue.

Therefore, where the evidence was appropriately admitted under the doctrine of chances
theory, curative instructions and measures were taken to prevent the evidence of the shooting
from being utilized or further introduced, the State disclosed the BHU medical records and
Defendant was aware of his BHU stay and treatment, and there is no evidence of juror
misconduct, the Defendant’s Motion for a new trial is denied.

I1. Motion to Merge Counts
A. Shondel Doctrine

Defendant argues the aggravated sexual assault (domestic violence enhancement) and
forcible sexual abuse charge punish the same conduct. He contends, pursuant to the Shondel
doctrine, that he should be sentenced under the provision carrying the lessor penalty.

The Shondel doctrine requires that “where two statutes define exactly the same penal
offense, a defendant can be sentenced only under the statute requiring the lesser penalty.” State v.
Bluff, 2002 UT 66, § 33, 52 P.3d 1210, abrogated by Met v. State, 2016 UT 51, 2016 WL
6884576, (quoting State v. Shondel, 435 P.2d 146, 147-48 (Utah 1969)). Thus, if one or both of
the crimes at issue “‘require[] proof of some fact or element not required to establish the other,’

the statutes do not criminalize identical conduct and the State can charge an individual with the
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crime carrying the higher classification or more severe sentence.” State v. Fedorowicz, 2002 UT
67,947, 52 P.3d 1194 (citing State v. Clark, 632 P.2d 841, 844 (Utah 1981); State v. Honie,
2002 UT 4, §21, 57 P>3d 977 (stating when the elements of the crime differ, no equal protection
violation under Shondel applies); and State v. Bryan, 709 P.2d 257, 263 (Utah 1985) (holding
that Shondel applies only when the two statutes are duplicative as to the elements of the crime)).
Therefore, as State v. Gomez noted, “the question is whether the two statutes at issue
proscribe exactly the same conduct, i.e., do they contain the same elements[.]” 722 P.2d 747, 749
(Utah 1986). The Defendant was convicted of forcible sexual abuse, which elements are: (1)
touching or taking indecent liberties; (2) of the breast of a female; (3) without the victim’s
consent; and (4) with the intent to cause substantial emotion or bodily pain to any person or to
arouse or gratify the sexual desire of any person. See Utah Code Ann. § 76-5-404; and Jury
Instruction, filed May 5, 2016, Instruction No. 46. The Defendant was also convicted of
aggravated sexual assault (domestic violence enhancement), which elements are: (1) “in the
course of a rape, object, rape, forcible sodomy, or forcible sexual abuse”; (2) the actor “uses, or
to threaten the use of, a dangerous weapon”; (3) “compels, or attempts to compel, the victim to
submit to rape, object rape, forcible sodomy, or forcible sexual abuse, by threat of kidnapping,
death, or serious bodily injury to be inflicted imminently on any person”. Utah Code Ann. § 76-
5-405(1); and Jury Instructions, filed May 5, 2016, Instruction No. 33. However, dependent
upon whether the Defendant was committing rape, object rape, attempted rape, attempted
forcible sodomy, or attempted forcible sexual abuse, there are further elements that are required.
Id. (1)(b) and (1)(c). Defendant contends the elements required by both conduct are exactly the

same. However, the Court disagrees.
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The most obvious difference between these two statutes is the extra elements required to
be proven under the aggravated sexual abuse statute. While both statutory elements for forcible
sexual abuse and aggravated sexual abuse require the elements of forcible sexual abuse, they are
distinguished by the additional elements of use or threat of a weapon, compelling the victim to
submit, and causing serious bodily injury. Utah Code Ann. § 76-5-405. Furthermore, forcible
sexual abuse requires intent, while the requisite mens rea for aggravated sexual assault is
dependent upon whether a rape, object rape, forcible sodomy, or forcible sexual abuse is

occurring. See Utah Code Ann. §§ 76-5-405 and 76-5-404. Where the two statutes require
different elements and mens rea, the Court finds the Shondel doctrine does not apply.
B. Finlayson Test

The Defendant argues that the aggravated kidnapping charge should merge with the
aggravated assault charge because the three parts of the Finlayson test have not been satisfied.
State v. Finlayson, 2000 UT 10, 994 P.2d 1243. Utah courts have utilized a three-part test in
order to determine if kidnapping merges with another crime:

If a taking or confinement is alleged to have been done to facilitate the

commission of another crime, to be kidnaping the resulting movement or

confinement:

(a) [m]ust not be slight, inconsequential and merely incidental to the other crime;

(b) [m]ust not be of the kind inherent in the nature of the other crime; and

(c) [m]ust have some significance independent of the other crime in that it makes

the other crime substantially easier of commission or substantially lessens the risk

of detection.

Finlayson, 2000 UT at § 23 (quotations and citations omitted). However, concerning the third
prong, the words utilized “are not necessarily words of limitation because there may be instances

. . . in which the kidnapping and the ‘other crime’ are virtually independent of one another.”

State v. Lopez, 2001 UT App 123, § 16, 24 P.3d 993.
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In Finlayson, the Utah Supreme Court held that a separate conviction for aggravated
kidnapping was not supported by the facts of the case. Finlayson, 2000 UT at § 24. The
defendant had handcuffed the victim to the bed during the course of raping her, and then drove
the victim home using a lengthy, roundabout way home in order to confuse the victim. Id. at
4-5, The court determined “[t]he only argument asserted by the prosecutor at trial in support of
the aggravated kidnap[p]ing charge was [the] defendant’s handcuffing of the victim.” Id. at § 13.
While the court agreed that driving the victim home utilizing a lengthy, roundabout way home
was sufficient to establish a conviction for simple kidnapping, but refused to uphold the
aggravated kidnapping because the requisite intent was not proven. Id. 1 33-35.

Presently, the Defendant was convicted of aggravated assault due to the strangling of
T.W. The Court finds the aggravated kidnapping conviction does not merge with the conviction.
First, the victim’s confinement was not “slight, inconsequential, or merely incidental” to the
aggravated assault. Finlayson, 2000 UT at § 23. Specifically, testimony indicated the
strangulation lasted less than two and half minutes, but T.W. was held against her will for several
more hours. Trial Recording, Apr. 28,2016, 11:08 AM-12:06 PM (Nurse Beth Fitzgerald-
Weekly’s testimony that loss of consciousness during a strangulation would occur at
approximately six seconds, loss of bladder control at fifteen seconds, and death would result at
two and a half minutes). Second, confining T.W. for several hours is no£ inherent in aggravated
assault. See Utah Code Ann. § 76-5-103. Confinement is not a requisite element to aggravated
assault, but it is to aggravated kidnapping. See Utah Code Ann. § 76-5-302. Lastly, the
confinement of T.W. had significant independence to that of aggravated assault. Specifically,
the Defendant dragged her from room to room, upstairs and downstairs, holding T.W. against her

will for several hours. While the Defendant argues there is no evidence the Defendant held T.W.
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against her will or moved her from room to room, the Court disagrees. T.W. provided ample
testimony of being dragged from room to room. See Trial Recording, Apr. 27, 2016, 8:37 AM-
12:00 PM. Moreover, the jury found the Defendant acted as such and with the requisite intent.
Where the aggravated kidnapping was not incidental or inherent, and also had significance
independent to the aggravated assault, the Court finds that the two convictions do not merge.

Therefore, based on the foregoing, the Defendant’s Motion to Merge Counts is denied.

CONCLUSION

Based on the forgoing, Defendant’s Motion for a New Trial and Motion to Merge
Counts are denied. This decision represents the order of the Court. No further order is
necessary to effectuate this decision.

DATED this 15" day of March, 2017.
BY THE COURT:

Do 2. )l e

Judge Thomas L. Willmore
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INSTRUCTION NO 13

You will hear evidence related to _M_ A< _
M You may not use this evidence as evidence of the Defendant’s character in order to
show that on a particular occasion he acted in conformity with that character. Thus, you may not
use this evidence to convict the Defendant of the crimes he is charged with in this case merely
because you believe he committed a similar crime against one or more of these other witnesses,
However, you may consider this evidence to the extent that you deem it relevant to determine (1)
whether the alleged victim in this case, T-_ fabricated her accusation; and (2) whether
the Defendant acted in self-defense. Keep in mind that the defendant is on trial for the crimes
charged in this case stemming from allegations made by TIfWJJand for those crimes only.
You may not convict a person simply because you believe he may have committed some other

act at another time.
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INSTRUCTION NO S (o

You have heard evidence related to AfJjJj/ NN AN« -« VI

M Y ou may not use this evidence as evidence of the Defendant’s character in order to
show that on a particular occasion he acted in conformity with that character. Thus, you may not
use this evidence to convict the Defendant of the crimes he is charged with in this case merely
because you believe he committed a similar crime against one or more of these other witnesses.
However, you may consider this evidence to the extent that you deem it relevant to determine (1)
whether the alleged victim in this case, THEEW]JJJJ] fabricated her accusation; and (2) whether
the Defendant acted in self-defense. Keep in mind that the defendant is on trial for the crimes
charged in this case stemming from allegations made by T|JJWillll and for those crimes only.
You may not convict a person simply because you believe he may have committed some other

act at another time.
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THE COURT: All right. We'll see you all back here at
1:30.

MR. DEMLER: I have a motion for the record.

MR. WALSH: Can we wait until the door is shut?

THE COURT: Okay. Go ahead.

MR. DEMLER: I make a motion for a mistrial. There was
specific rulings--

THE COURT: Why don't you come up here to argue it so I
can hear you better.

MR. DEMLER: I make a motion at this time for a
migtrial. There were specific rulings by this Court that none of
the incident where he was shot could come in. It wasn't allowed
under 404 (b) or anything such as that. We had a side-bar. Talked
about how to approach these gquestions. Mr. Walsh come over, asked
the questions, and now she's talked about it.

It puts us in an unfair situation. It's against the
ruling that the Court made. There's no way to have a fair trial
at this point now that that evidence has come in. I ask for a
mistrial.

THE COURT: Do you want to point me to the prior ruling
concerning being shot?

MR. DEMLER: I don't have it here, but it's
[inaudible].

MR. WALSH: Well, I can articulate that. The State was

not--
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she made the report, but why were you compelled to start asking
about a more specific--

MR. WALSH: The answer to that is just because you
don't know someone personally doesn't mean that you haven't heard
that they've made a prior accusation. So what if, in theory, Teri
had--

THE COURT: Well, it could have been asked did you know
or have you heard.

MR. WALSH: Or have you heard what?

THE COURT: Have you heard of this individual and any
allegations she may have made against Mr. Murphy.

MR. WALSH: I feel like that's what I asked ultimately.

THE COURT: Well, no. You started--yeah. We got to that
point, but--and maybe that has nothing to do with the motion for
a mistrial.

MR. WALSH: Well, what I would say on that is our Utah
Supreme Court in State v. Verde has given us these tools on how,
under a logical relevance theory, we can use a logical relevance
to determine that this person is not fabricating. And so really
the independence, even the Court has already ruled, I still have
to make that argument to the jury that she didn't hear about the
sexual assault accusation and then adopt it as her own, and then
falsely accused the defendant. I have to do that.

THE COURT: You can do that through when you put the

individual on, as far as what their allegations against the
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MR. DEMLER: Positively not.

THE COURT: Okay.

MR. DEMLER: Positively not. We didn't want to bring
that in and now you've got a witness who says she shot him five
times.

MR. WALSH: But that doesn't necessarily mean he did
anything wrong.

THE COURT: Just a minute. He gets a chance to respond.

MR. DEMLER: Here's the thing. The ruling was because
of the State. The Court made a ruling they couldn't bring that
in. Now you've got Attorney Walsh, Attornmey Lachmar, and you have
Heidi Nestel. Surely someone could have told the witness you
can‘t bring this up. That's their obligation to do that. There's
no way to erase that out of their minds now, that he was shot
five times. You can give all the curative instructions you want
and it's not erasing it out of their mind. No way, and that
denies him a fair trial. And so we think the motion should be
granted.

THE COURT: All right. I'm going to take the lunch
hour, review the prior ruling of the Court, and also review the
record. I'll let you know before we have the jury brought back
in. Thank you.

MR. DEMLER: Thank you, Your Honor.

BAILIFF: Court's in recess.

MR. DEMLER: What time do you want to be back, Your
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Honor?

THE COURT: 1:30.
[RECESS.]

BAILIFF: Court for the First Judicial District of the
State of Utah, in and for the County of Cache, is now in session,
the Honorable Thomas L. Willmore presiding. You may be seated.

THE COURT: All right. I spoke with counsel in
chambers, and I want to give you an opportunity to make any other
arguments that you may have in support of your motion, and
anything that you feel that you need to make for the record. This
is your motion, Mr. Demler. Go ahead.

MR. GALLOWAY: Judge, I think a lot has already been
said.

THE COURT: Come on up to the podium.

MR. GALLOWAY: I think that we stated a lot of the
basics on this. Our objection for a mistrial is based on the
statement of the witness regarding Mr. Murphy being shot five
times by a prior spouse. That's already been reviewed by the
Court. We understand that. Our argument that that statement being
made in front of the jury is just too prejudicial. It's not an
innocuous statement. I mean, it's a statement that nobody--it's
not the type of statement that would lead to a curative
instruction doing any good in our opinion. I mean, these folks
sit here and listen to this and, then, out of nowhere comes this

statement about this individual being shot five times.
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The Court has already ruled that that particular
incident can't come in. The only way it can come in is if we open
the door to it. Mr. Murphy has the option of opening the door to
that. By that statement being blurted out, that option has
completely been taken off the table to the defense. That becomes
prejudicial to us.

I've listened to Ms. Lachmar and Mr. Walsh. I
understand their arguments that no. This is not prejudicial
simply because there's a lot of evidence against Mr. Murphy. And
to be honest with you, I don't think that holds any water at all,
and I said this in chambers, but I'll say it again here. The
amount of possible potential evidence against an individual does
not lead to the Rules of Evidence being more flexible. They still
apply. In fact, this has already been ruled upon.

The fact that more evidence may come in against Mr.
Murphy which is prejudicial to him, that doesn't mean that we can
play fast and loose with this particular issue. In all honesty,
that type of statement to a jury in Cache County, Utah, is not
one they are going to simply set aside and I wouldn't expect them
to.

THE COURT: Let me ask you this. Let me ask you this.
One of the options I have available to me is to find that it's
prejudicial, but exclude the testimony concerning the Florida,
and I‘11 just use the initials G.M. How does that, with regards

to the other three allegations, how does that, the statement that
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he was shot five times, prejudice your client with regards to the
other doctrine of chances?

MR. GALLOWAY: Well, and I guess--I was just trying to
think of this logically. I guess my answer to that would be okay.
They've already heard this. They've already heard there's an
incident out there where he gets shot. They're going to hear
three other individuals come in. They're going to hear their
stories, and none of these stories is that fact, that incident of
him being shot five times going to arise? And so in the back of
their mind they're going to be like okay. I know they've got
this. I know we've got this, and I know we've got this, and
honestly I know we've got something else out there.

I know it’'s out there. The jury is going to be thinking
I know it was out there. We don't know the details. It might be
the worst of the bunch, but I know it's there. And so I think
it's definitely prejudicial. They're going to come in here and
hear all these things, and then they're going to hear a fragment
of another possible incident. I don't think you can take that out
of their mind, Judge.

THE COURT: Okay. Anything else?

MR. GALLOWAY: No, Your Honor.

THE COURT: Mr. Walsh?

MR. WALSH: First of all I would just state for the
record that it's clear from reviewing the transcript that the

State was in no way eliciting or trying to get into that.
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THE COURT: I will go through that. I will go line-by-
line.

MR. WALSH: Okay, you're going to--so I don't need to
address that aspect of it.

THE COURT: No. You don't need to address that. I agree
fully with you. Your questions were proper questions. It's the
witness that responded in a non-responsive manner.

MR. WALSH: So obviously no trial is ever perfect where
everything is done exactly the way we would like it. That does
happen in every trial, and obviously the Court has to look and
say, you know, does the defendant get a fair trial. That's
important. The State agrees with that.

In State v. Butterfield, 2001, the Utah Supreme Court
states "in view of the practical necessity of avoiding mistrials
and getting litigation finished, a trial court should not grant a
mistrial except where the circumstances are such as to reasonably
indicate that a fair trial cannot be had, and that a mistrial is
necessary to avoid injustice.*"

"Once a trial court"--this is that same case, State v.
Butterfield. "Once a trial court has exercised its discretion to
deny a mistrial," this Court's prerogative on appeal--the Court
of Appeals gives great deference to the trial court's decision
making because Your Honor was here in the Courtroom. You know the
case. This is at least probably an eight day case. There's a lot

of testimony from a lot of different witnesses. It was
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unfortunate that that was mentioned.

It can be saved. The Court can give a curative
instruction to the jury to disregard the testimony of ’1-
_ and I wouldn't repeat it. But what we could do is say
when Mr. Walsh asked 'I-W-the question about GJjjj Al
A vou're only to consider this particular response. And
then the Court can highlight her response about no. She hadn't
heard of any accusations. And we won't repeat it. The State won't
reference it, won't make argument on it.

Nothing further will be discussed about it unlesa the
defendant decidee that strategically it ie helpful to him to
bring that up.

THE COURT: Ian't the safe thing for me just not to
allow you to bring in any evidence concerning G. A-? I've got
G.M,, but you're calling her--

MR. WALSH: Her name now is C-A-O- but it
waz GHEN M

THE COURT: It's the safe thing, isn't it?

MR, WALSH: It could be. I etill feel like it can be
cured without execluding her from the trial, but if the Court was
weighing do I declare a mistrial or do I proceed with the
doctrine of chances evidence excluding GENAJJ] then certainly
the State would agree with the Court's discretion there if that's
what the Court feels, and that could be definitely one approach

to handle thisa.
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is when it's being recorded, it ie there and then, for some
reagon, everything has to go to Salt Lake. And then you can't
review it until the next day, but Angie was able to work a
miracle and pull back and review the time frame that we're
talking here.

At 11:59 Mr. Walsh asked a proper question concerning
A- R_ He asked - W- a proper question. She
responded properly about any criminal accusations made, whether
she had knowledge of any criminal accusations against Mr. Murphy.

Then after she answered, the next question was a proper
question asked by Mr. Walsh concerning AN <IN 2nd it
wag "were you ever aware of any accusatione that she made against
the defendant." Now the key word there is "accugations," and it's
also used in there "criminal accusations," because that becomes
important when I look at the response of the witnesse, because phe
doesn't even talk about an accusation.

And then Mr. Waleh aske about G_M-. or I'm
just going to call her G.M. because that'se what has been in the
prior court rulings. He asgkas about her, and then the witneszs
responds "I know of her. That's Tony's ex-wife." And then Mr.
Walsh, trying to control the situation, talks about them being
divorced in, and he uses the phrase "1997ish" specifically.

And then this is the key question because it relates to
criminal accusatione. Mr. Walsh asks "at the time you reported,

were you aware of any® he says "general allegations™ in thie
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first question "she had made against defendant.” Once again, the
response is not about an allegation. The answer is that they had
filed for divorce.

And then Mr. Walsh clarifies it and says "I'm talking
about a criminal accusation. Were you aware that she had accused
him of any crime?" So two very proper, good questions going very
simple as to about a criminal accusation or accusing him of any
crime. She just blurts out, which is a non-responsive answer, "I
understand she shot him five times."

And then that all of a sudden gets--I looked at the
jury. Heads come up and Mr. Walsh, he's trying to control the
gituation says "no, wait." So that brings further attention to
that issue. And then she still keeps talking, even after that.
She says "that's all I know" about him being shot five times.

And then Mr. Demler improperly states there "there you
go. Perfect" and he claps his hands. So that's how it occurred.

And then I tried to remedy the situation by me jumping
in and I hardly ever will ask a question in a jury trial, but I
was trying to stop the loss of blood on that one. And so I jumped
in and asked those questions to end that.

So the first question I have to look at is, the first
igsue, does that prejudice the defendant, where she blurts out,
unresponsive to three questions, where she blurts out "I
understand she shot him five times." And so that's what we're

dealing with.
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MR. GALLOWAY: That's already opened up now.

THE COURT: But I have enough faith in a jury that they
will follow my instructions, disregard it.

MR. GALLOWAY: Okay and I guess that would be--with
regards to the Court's ruling, that would be my concern and
objection to that because I'm still not convinced that even with
a curative instruction and no more G.M. that it will be curative
enough to not be prejudicial to Mr. Murphy.

THE COURT: All right. That's my ruling. Now, what I
want you to do--I even hate to even suggest this because you're
going to say you don't want--because you don't want to
participate in a curative--I'm going to ask--I'm going to step
out. I'm going ask you to take ten minutes and draft a curative
instruction that I'1ll look at.

MS. LACHMAR: Thank you, Your Honor.

THE COURT: And I know Mr. Demler is going to probably
gay I don't want to participate in that, and I understand. So,
but I want you to take a stab at it, and then I'll make some
modifications and we'll get the jury in.

MR. GALLOWAY: Can we have them take a stab at it?

THE COURT: Yeah, they're going to do it. They're the
ones that created the problem.

MR. GALLOWAY: And then we'll put our objection on the
record.

THE COURT: Uh-huh [affirmative].
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1 MR, WALSH: Sure. Yeah.
2 THE COURT: QOkay. They will let you know by 8:00
3] tomorrow morning. If they don't let you know, cancel it.
4 MR. WALSH: UOkay, thank you.
5 THE COURT: All right, thank you.
6 [RECESS. ]
7 THE COURT: I have read what Mr. Walsh prepared, and I
8| know you have objections, Mr. Galloway. What I suggest is the
9! following. It's different from what Mr. Walsh has prepared.
10{ Something to this effect, "prior to the lunch break you heard
111 questione and testimony from [} W 2bout allegations
12| involving the defendant and his ex-wife, G-——is it
13) ol
14 Ms. tacemar: It'e ci N -
15 THE COURT: "M vl itproperly responded to
16| questiona asked by Mr. Walsh. Because her questions were
17, improper, I am striking from the record all questions by Mr.
18| Walgh and answers by [JJJjj IS "
19 MR, GALLOWAY: Judge, did you just say "because her
20] questione were improper."
21 MR. WALSH: Her anawers.
22 MS. LACHMAR: It should be answers.
23 THE COURT: I probably juast should--I shouldn't strike
24 all questions.
25 MS. LACHMAR: No. No, that's not--
L
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HMR. GALLOWAY: I juet heard that "her questions were
improper.” I just wondered if that was meant to say "her
answersg."

THE COURT: "Her anawers."” Maybe I misread. "}
W iroroperly responded to questions asked by Mr. Walsh.
Because her answers were improper, I am striking from the record

all questions by Mr. Walsh and answers by Il Vil concerning

N A o- did you refer to her at all as NN N
Y

MS. LACHMAR: No.
THE COURT: Okay. I was going to put that in, but--"you

are to disregard the questions and the statements by- W-

concerning GJJIE Sl You must not consider any of -
W t2terents concerning Gl I in your

deliberations."” Now do either side have any objections?

MR, GALLOWAY: Judge, I would object. First of all, I
know that Mr. Walegh presented one potential curative instruction.
I would object ag to that one.

THE COURT: I'm not going to give that one.

MR. GALLOWAY: Okay. I believe that one is too vague.
With regarde to the one the Court proposed, I would put an
objection on the record. Number one, that that is going--I do not
believe that will be curative in nature. I go back slightly, and
I hate to digress, but I think that the statement said is beyond

the point where thie particular instruction was going to be
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Trial, Day Two - April 27, 2016

curative,

Also, I am slightly concerned that just bringing up the

curative instruction referring to NI il several times, and

the witnegs' statement regarding Il Ofij just serves to embed

that into the

jury's mind and it, in fact, has the opposite

effect of a curative instruction.

THE
statementg of
MR.
THE
in.
MR.
not sure what
THE
MS.
name for her.
I've logt--
MR.
MS.
THE
MS.
THE
MS.
THE

witness?

COURT: Do you want me to mention specific

being shot five times?

GALLOWAY: Honestly I think that makes it worse.
COURT: Okay. I agree. That's why I didn't put it
GALLOWAY: I think that makes it worse. I'm just

we had [inaudible]. So that's my objection.
COURT: Okay. Understand.

LACHMAR :

revs AN o I

Judge Willmore, I just want to spell her

warsH: |

LACHMAR : _

COURT: So there's not an "F?"

LACHMAR: No.

courRT: O okay.

LACHMAR: Yes,

COURT: Let’'s get the jury in. Who is your next

144
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Trial, Day Two - April 27, 2016

MS. LACHMAR: It will be Kami Nelwson, Your Honor.

THE COURT: Do you have her in Court?

MS. LACHMAR: She's in the hallway.

THE COURT: Let's get her in so we can get her sworn
once the jury is in.

MS. LACHMAR: Okay.

[The jury enters the courtroom.]

THE COURT: You can go ahead and sit.

BAILIFF: Court's back in session.

THE COURT: Jurors, thank you for your patience. I
apologize for the delay. There were some matters that had to be
taken care of with the atterneys, and we've got those done now,
Jurora, we've conc¢luded the testimony of--

vr. wALsH: THENV ovdee.

THE COURT: --Tjjj VEEE 2nd I need to instruct you
concerning something about her instructions. So I need you to--
about her testimony. So I need you to listen very carefully.

Prior to the lunch break you heard questions from Mr,
Walsh and testimony from. W- about allegatiene involving
the defendant, Mr. Murphy, and his ex-wife, Gjjji N I BN
w_improperly responided to questions asked by Mr. Walsh.
Because her answers were improper, I'm striking from the record
all questions by Mr. Walsh and answers by [JJJj ¥l concerning

cElN . -

I'm instructing you, jurors, to disregard all questions

145 |
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146

1| by Mr. Waleh and statements by [Jll] W concerning G NEN
2| O 2nd Mr. Murphy. You must not consider any of i I

3| statements concerning G_O- and Mr. Murphy in your

47 deliberations.
5 All right, jurors, with that instruction we will get

6| back to the testimony. The next witneas?

7 MS. LACHMAR: Your Honor, the State calls Kami Nelson.
8: THE COURT: Come up here by the Bailiff, please.
S MR. DEMLER: Your Honor, Travia Allen is sitting here.

10| He's excluded from the Courtroom. I*‘m not sure why he's in here.
11 MR. WALSH: Your Honor, he's the lead inveagtigator in
12} this case and so he's allowed to stay. He just got back from his
13| training.

14 THE COURT: He's the State's representative. So he'll

15| be allowed to stay in. Raise your right hand, please.

16 KAMI NELSON called aes a witness by

17 the State of Utah, having been duly sworn,

18 was examined and testified on her oath as

19 follows.

20 THE COURT: Our witness stand is over here by Deputy

21| Richards. If you'll come over there, please.

22 DIRECT EXAMINATION
23 BY MS. LACHMAR:
24 Q. Can you gee me?
25 A. Yeah.
THACKER TRANSCRIPTS
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Thank you.

THE COURT: Thank you, Mr., Demler. Rebuttal, Mr. Walsh?

[Long pause.]

MR. WALSH: Thanks for your patience, ladies and
gentlemen. Just a few more comments and you get to go and make an
important decision. Defense counsel has given you this analogy of
a cat and a mouse in the box, right? And he says that you come
back and the mouse is gone. There's a hole in the box. Did the
cat eat the mouse? Did the mouse get away? The inference is that
we don't know, and that means reasonable doubt.

He suggests that there's these big holes in the State's
box here, and there's just reasonable doubt. We don't know what
happened. It's an interesting analogy, but I think that the
analogy should be more along these lines. You come back to look
at this box, and you're right. There's a hole in the box. And you
don't see the whole mouse, but guess what? You see this cat, and
he's licking his lips, and youfve got a foot, and you've got a
tail hanging out the front of his mouth. So just because you
didn't see him eat it doesn't mean you don't know he did it.

This defendant committed these crimes. There is no
reasonable doubt. Take a step back and look at the totality of
the evidence.

If you look at a painting, like an impressionist
painting where they use all these brush strokes, big, bulky brush

strokes. If you were to walk right up to that painting and just
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Trial, Day Six - May 4, 2016

whopper. But even if you could hit the skin, would they really be

by her husband back in January, would it be surprising? She is
trying to leave the hospital. The defendant is present. What is
she going to say, no? Absolutely he beats me all the time?

That's not how domestic violence works, and you heard
about that from Dr. Hancock on the first day of this trial. It's
about power, control, manipulation. That's not a hole in the box.

And I love the spin job, with all due respect to Mr.
Demler. How he tried to take Dr. Grey's testimony and tried to
gsell you folks on how that creates reasonable doubt. I submit to
you that that is not a hole in the box, but that's a foot hanging
out the cat’s mouth. That's a big ole tail hanging out this cat's
mouth.

Let's look at what Dr. Grey said specifically about the
defendant's lie that he told on the stand. I submit to you that
based on the evidence that was not the truth. And Dr. Grey said
this. The defendant's story, his explanation, it would be
unlikely to produce the pattern of injury. How that creates
reasonable doubt is beyond me.

They are very superficial cut wounds that are grouped
in a very tight pattern. I mean; seems a little odd that if you
have supposedly an erratic, unstable, jealous woman, she's
punching at you with a knife, which I would still invite each of
you--I don't want anyone to get hurt back there. But all I'm

saying is that it's not going to hit your skin. That's a big
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almost overlapping one another almost in the exact same location?
No. The only way you do that is if you hold still and if you
methodically make at least four cut marks, or maybe like this.
But this, not a chance.

The mechanism described, according to Dr. Grey, the
defendant's mechanism that he describes is unlikely to produce
long, superficial slices on the skin. The blade doesn't stick out
from the--very farm from the hilt. And so the knuckles would be
the first thing to make contact. I don't see how a blade would
slice down on the skin if the motion was a punch.

Then when Ms. Lachmar gives him the alternate
explanation of a self-inflicted injury in an effort to preserve
himgelf, defend himself, he says that's a plausible explanation.
It's an area of the body that is easily accessible. It's a
natural and easy location to injure, and it's very superficial in
nature. He likened it to a hesitation injury that he's seen on
some suicide patients before they actually go through with it.

To say that Dr. Grey's testimony is a whole in the box,
I submit to you there's nothing that could be further from the
truth. Isn't it weird that the defendant testified yesterday that
after he was punched, while he supposedly sat very still and
laughed, because that supposedly was very funny, and she punches
him 8 to 10 times over 45 seconds to two minutes, that at some
point he feels like a burning sensation. And he tries to go

strike her, but he just can't move his left arm. It was like
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witness and how they were to disregard it from their notes ete. This clearly indicated that the juror
had not listened or obeyed the cautionary instruction that the Judge had given.

The fact that most all of the witnesses that testified in this trial were unlawfully allowed to
testify through the Doctrine of Chances and Rule 404 B and were not witnesses to the incidences
that had happened in Smithfield, Cache County, State of Utah and the fact that a witness was able
to testify to facts that were clearly prohibited previous to trial by your honor and then they were
introduced by the State prevented the Defendant from receiving a fair trial in the above entitled
matter.

Wherefore, because the Defendants Utah and United States Constitutional Right to a fair trial
were violated the Defendants Motion to Arrest Judgment should granted in the above entitled
matter.

ARGUMENT

Justice and judicial economy are served when trial courts have the opportunity to

correct any errors at the carliest possible juncture. See,~' State v. Beck, 2007 UT 60, ~ 8,
165 P.3d 225. Utah Rule of Criminal Procedure 23 describes arrest of judgment as a broad
and flexible remedy, stating:

At any time prior to the imposition of sentence, the court
upon its own initiative may, or upon motion of a defendant shall,
arrest judgment if the facts proved or admitted do not constitute a
public offense, or the defendant is mentally ill, or there is other good
cause for the arrest of judgment. Upon arresting judgment the court
may, unless a judgment of acquittal of the offense charged is entered
or jeopardy has attached, order a commitment until the defendant is
charged anew or retried, or may enter any other order as may be just
and proper under the circumstances.

Our courts normally give effect to the plain language of our rules. See,~, Hartford
Leasing Corp. v. State, 888 P.2d 694, 697 (Utah App. 1994). The language of the rule, in

permitting arrest of judgment and retrial "for other good cause" is very broad and provides a

remedy for a wide array of trial errors beyond the failure of the facts proved to establish a public
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offense. See id. It is much broader than the federal rule. Utah courts deciding arrest of judgment
motions have considered the merits of a wide array of trial errors and other issues. As is detailed
herein, there were several errors that individually and/or cumulatively provide good cause for
arrest of judgment.

Allowing bad act witnesses to testify in the above entitled matter justifies the court

granting an arrest of judgment.

1.IMPROPER EVIDENCE ALLOWED AT TRIAL

There are a number of hurdles a piece of evidence must cross before being admitted at
trial, including having a proper, non-character purpose, meeting the requirements of Rule 402,
and meeting the requirements of Rule 403. S/ate v. Nelson-Waggoner, 2000 UT 59,~~ 18-20, 6 P .3d
1120. The evidence of prior bad acts that the State introduced does not satisfy any of these
requirements. First, the probative value of the proposed evidence is substantally outweighed by
the danger of unfair prejudice and must be excluded under Rule 403. Second, the prior bad acts
evidence is not being introduced for a proper purpose and did not meet the requirements for
application of the Rule 404(b) or the "doctrine of chances." Finally, the evidence should be
excluded under Rule 402 because introduction is prohibited under the United States and Utah
Constitutions.

A. The Proposed Evidence Doces Not Meet the Requirements of Rule 403

All evidence must satisfy Rule 403 's balancing requirement, regardless of the purpose of
the evidence or whether or not its admission is allowed under other rules. The limited probative
value of the allegations in Utah, Florida and Kentucky was substantially outweighed by the
overwhelming danger of unfair prejudice that would result if the jury learned of these allegations.
The relevant factors in conducting this balancing analysis include:

the strength of the evidence as to the commission of the other crime, the

similarities between the crimes, the interval of time that has clapsed between the

crimes, the need for the evidence, the efficacy of alternative proof, and the degree
to which the evidence probably will rouse the jury to overmastering hostility.
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The "similarities" argued by the State-Murphy was acquainted with the victim, he was
intoxicated, he sexually assaulted the victim, and threatened to kill the victim "through word or
action," are so general that they are meaningless. Indeed the State fails to site specific facts in
support of their general allegations. If the alleged presence of alcohol, alleged threats born solely
from hearsay statements, and the accusation of a sexual assault make allegations sufficiently
similar for purposes of the Shickles similarity requirement, it is not a real requirement.

In the cases of the alleged victims who testified at court only one alleged to have been
raped by the Defendant. No similarities on this case allegation. There were two girls that
indicated that oral sex was required to be performed on the Defendant. The other two gitls
never made any allegation of the same. Again, no similarities in this area. The allegations all took
place in different areas. One in a truck, one in the Defendants home, one in a friend of the
Defendants home and one a motel. No similarities whatsoever in the place or time that these
happened. Again, the similarities are not present in this case and the alleged victim should not
have been able to testity.

ut. Interval of time

The events alleged in the Florida case occurred over nineteen years ago; the alleged events
in the Kentucky cases occurred over fifteen and thirteen years ago. The long passage ()f time
lends itself to fading memories and increases the risk that fading memories will be replaced by
false memories. The passage of time also made it difficult or impossible for Murphy to rebut
the allegations because it is unknown whether the individuals involved are were alive or could be
found and it is likely that exculpatory evidence or files have been lost or destroyed. In addition,
the many hundreds of miles that separate Utah and Florida and Kentucky make it even more
difficult for Murphy to be able to locate evidence to defend himself against the additional charges

in the Florida and Kentucky cases.

3836












stories or change the scientific evidence to match her varying stories. The only purpose for
admitting the Utah, Florida and Kentucky allegations is to convince the jury that Murphy has a
propensity to commit sexual assault and to lead the jury to convict Murphy on the prior
allegations rather than on the weak facts that exist in the Utah case.

F. The Evidence does not Meet the Requirements for Admission under the
"Doctrine of Chances"

Not only does introduction of the evidence fail to satisfy the genuine purpose
requirement, the Florida, Utah and Kentucky allegations fail to meet the requirements for
admission under the "doctrine of chances." This doctrine has four foundational requirements:
materiality, similarity, independence, and frequency. [Verde, 2012 UT 60, 21157-58, 60-61.

a. Materiality

The State concludes that the prior bad acts are material for purposes of the "doctrine of
chances" because the State and defense disagree as to whether the alleged victim in this case is
was lying about what happened. But the mere disagreement about whether an alleged victim is
lying cannot be sufficient, by itself, to circumvent the rule excluding evidence of prior bad acts.
Otherwise, the existence of a disputed eyewitness account would be sufficient to allow evidence
of prior bad acts and the "doctrine of chances” exception would swallow the rule. ¢ Verde,

2012 UT 60, 1fi21-24 (holding that a not guilty plea, alone, is insufficient to allow the State to
present evidence of prior bad acts for the purpose of proving intent).

The State argues that the evidence is material to rebut what it believes will be the
defense's strategy of fabrication at trial. Simply challenging on cross examination the alleged
victim's version of events, the investigation of the police officers, and lack of supporting forensic
evidence cannot itself constitute a defense of fabrication sufficient to open the door to prior bad
acts evidence. This is not a case were the identity of the alleged perpetrator is at issue. The
Defendant is the husband of the alleged victim. Either he did what the alleged victim claims or

he did not. To find that he cannot challenge her version of events on cross-examination or
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* Oral sex was only alleged in 2 of the 4 cases
If the "rough similarities” identified by the State-threats, attempted sexual assault, and force are
sufficient to satisfy the similarity requirement, it would be a requirement in name only.
L. The Allegations Are Not Completely Independent of Each Other
To satisty this requirement, the uncharged conduct must be completely unconnected to
the present accusations. erde, 2012 UT 60, ~ 60. The allegations in the three prior incidents
and the present case are not entirely independent. That the complainant in the 2001 case was at
least aware of the allegations in the 2000 case. In addition, Teri Murphy was aware of the
allegations in the Florida and (the defense believes) Kentucky prior to making her own
allegations.
d. The State's Frequency
The fourth requirement is that "[t]he defendant must have been accused of the crime
more frequently than the typical person." Verde, 2012 UT 60, ~ 61. In the doctrine of chances,
"[tlhe question for the jury is not whether the defendant is the type of person who, [commits a
particular crime]. The question is whether it is objectively likely” that multiple accusations
could be false. Id at~ 50.
In sum, these questionable probability calculations are not a solid foundation on which
this court should have rested its decision.

(. Admitting this Evidence would Violate Rule 402

Under Utah Rule of Evidence 402, evidence is not admissible if the Utah Constitution,
Unirted States Constitution, or Utah Rules of Evidence provide otherwise. In this case, all three
prohibit the introduction of the allegations in Utah, Florida and Kentucky.

For the above reasons, defendant respectfully requests this court to grant the Motion to

Arrest and to deny the State's Judgment and to not allow evidence under the doctrine of chances.
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2. The Motion for Arrest of Judgment Should be Granted due to the Evidence

being admitted that had previously been ruled inadmissible.

The Defendant in the above entitled matter had a ruling previous to trial that no one
could mention the fact that his ex-wife shot him 5 times during a previous incident. The Court
made it clear that this was not to be allowed in as evidence. When the State got dangerously
close to asking questions that may solicit this response and a side bar was held and the Court
indicated to the State how the Court felt the questions should be asked. The questions was asked
how the Court indicated it felt was proper. The answer of the witness was to blurt out that she
was aware that the Defendant’s ex-wife had shot him 5 times. Immediately, the Defense
objected. After the jury left the room the Defense argued for a for a Motion for a mistrial due to
the fact there was no way to un-ring the bell. After consideration the Judge denied the Motion
for Mistrial and issued a cautionaty instruction indicating that the jury should not consider the
statement that was made. At the end of the trial that day a juror as the jury was leaving the Court
room asked the Judge a question of something to the effect of “how do we take the witness that
testified testimony out of our notes or can we still consider the notes”. Clearly this juror did not
understand the Judge’s cautionary instruction and had the testimony that was solicited by the
prosecution in her mind.

This testimony especially, since the Court had previously ruled that it was admissible
made it unfair and impossible for the Defendant to receive a fair trial.

Due to this evidence being let into the trial in the above entitled matter it deprived the
Defendant of his Utah and United States Constitutional right to a fair trial.

Wherefore, based on this evidence and the damaging effect that it had on the Defendants
rights to a fair and impartial jury for his case the Court should grant the Defense’s Motion for

Arrest of Judgment in the above entitled matrer.
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3. The Evidence should be excluded based on the inference on an inference rule

The Doctrine of Chances is merely a presumption rule. It uses the fact that the
Defendant is accused before even though he was not convicted in one case and not even charged
in another as a basis for determining the current charge was not fabricated. An ultimate fact.
Based on the inference on inference rule as contained in Blacks Law Dictionary the principle that
a presumption based on another presumption can not serve as a basis for determining an ultimate
fact. Definition of ultimate fact in Blacks Law Dictionary is essential to the claim or the Defense.
Since the claim was not fabricated and the State used the Doctrine of Chances rules based to
determine the ultimate fact renders the Doctrine of Chances evidence illegal based on the
Definition of the inference on inference rule.

In summary, you can not use the presumptions or assumpton that it was not charged or
convicted in other cases as a basis for determining the ultimate fact that the State presumes or
assumes her story was not fabricated.

Wherefore, the evidence should not have been allowed into the trial under the inference
on an inference doctrine and the Motion to Arrest Judgment should be granted.

CONCLUSION

Based on the foregoing arguments the Motion for Arrest of Judgment should be granted.
DATED this 8" day of June, 2016.
s/ Shannon R. Demler

SHANNON R. DEMLER
Attorney for the Defendant
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LOGAN, UTAH; THURSDAY, JUNE 23, 2016; 1:59 P.M.

BAILIFF: Court is back in session.

COURT CLERK: Case No. 091100683, State of Utah v.
Anthony Charles Murphy. Counsel, please state your names for the
record.

MR. DEMLER: Shannon Demler appearing with the
defendant Mr. Murphy, Your Honor.

MR. WALSH: Spencer Walsh for the State of Utah.

MS. NESTEL: And Heidi Nestel on behalf of the victim,
Your Homnor.

THE COURT: All right. We're here today on two motions
that Mr. Demler filed: a motion to arrest judgment, and a motion
for a new trial. The State has responded. The record should
reflect that Mr. Murphy is present. Mr. Murphy has also written
me two letters, and I need to make a record so we're clear here.

Previously, Attorney Cole Cooper entered an appearance
on behalf of Mr. Murphy. He was on the phone when we set the
hearing for today. Any idea why he's not here?

MR. DEMLER: Your Honor, Mr. Cooper indicated on the
phone he was hired by Mr. Murphy's family, I believe, to do some
research and look into some issues to hopefully help us with the
defense in this case. I made numerous calls to Mr. Cooper since
our last hearing. Left a message for him to call me. He needed to
talk to me so I knew if he was going to argue today or not. I

didn't receive any response whatsoever.
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Last night myself and Attorney Galloway called his
number again. I did get in contact with him. He said he's only in
a supportive fashion. He's not going to argue any motions or
anything such as that; that he would meet me here today. He has
not showed up.

THE COURT: And he called and spoke with Angie, or did
he leave a message?

COURT CLERK: He spoke with me.

THE COURT: He spoke with Angie and told her that he
would not be coming, and that he wasn't going to participate.

COURT CLERK: Yeah. He said he talked to Attorney
Demler and said that it wasn't his motion. He wasn't going to
argue anything, and he wasn't coming today, but could be reached
by phone if we needed him,.

THE COURT: All right. The way it was left when I--when
he appeared by phone last time, I told him to get with Mr. Demler
and figure out how they were going to proceed. Apparently, he did
not do that. And it was Mr. Demler that's made all the effort
here.

MR, DEMLER: And I am ready to proceed. I had an
indication, just by not receiving a call, that he would not be
here today probably. So I am ready to proceed today.

THE COURT: Mr. Murphy, do you want Mr. Demler to
proceed on your behalf?

MR. MURPHY: Yes. On this motion, yes, sir, Your Honor.
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THE COURT: All right. Go ahead, Mr. Demler.

MR. DEMLER: If I can approach the podium, Your Honor.

THE COURT: TIf you would, please. Now just so we're all
on the same page, are you going to argue both motions today, or
going to wait until after sentencing?

MR. DEMLER: My understanding the motion for new trial
was untimely filed; that he has to be sentenced before we can
argue a motion for new trial.

THE COURT: Correct.

MR. DEMLER: So I'm not intending to argue that. We're
to preserve that. If we don't prevail on the motion today and
there is a sentencing, then we would argue a motion for new
trial. I've informed Mr. Murphy of that.

THE COURT: All right. Go ahead.

MR. DEMLER: Your Honor, this has been a case that took
vears and years to get to trial. A lot of motions, a lot of
arguments that have been made about the evidentiary issues that
presented themselves when this case proceeded down the pre-trial
avenues before the trial. And there's been a lot of rulings by
the Court, and a lot of arguments by counsel that have been I
think very adequately argued, and very adequately briefed.

The Court made some rulings before Court started,
before the trial, with regards to some evidence that was allowed
to be let in at the trial. We filed a motion for arrested

judgment and I'd like to make a record of the situation that we
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feel would allow the Court to grant that.

This was a case about 'I-M-, an incident that
happened in Smithfield, Cache County, State of Utah. Those are
the allegations and the charges that were before the Court, is an
incident involving her.

The Court allowed, as the Court's aware, three other
people to teatify. A-l_, a 2001 case from Kentucky,
and it went to trial with regards some allegations of Mr. Murphy
touching her. The jury could not reach a verdict and reached a
hung jury verdict on that case, was issued by the Court, and
there was never a conviction. So the A R c:5¢ came
before the Court with no conviction.

There was a conviction for amsault that happened on
another individual that wae in the street.

The next person that was allowed to testify is _
1-. This is a 2003 case in Kentucky., No charges were ever
filed once the prosecutor did an investigation, and they locked
at the DNA and foreneic evidence. There was never any charges
filed in that case.

The third person that wasg allowed to testify is M-
M_ a 2013 cage that happened in Salt Lake City, Utah, where
Mr, Murphy was found guilty of assault, And after the court
hearing arguments and a jury trial, at the end of the day all of
the other charges were dismissed.

Ae you heard the trial that was held here that lasted
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Court, before the Court made its ruling, that we would
incorporate in as well. To reiterate what's in the briefs, we
feel that the evidence should have not been allowed in. We feel
that under Rule 402 it was irrelevant. Under Rule 403, the
probative value in no way, shape or form outweighs the prejudice
that this evidence put upon the defendant.

This is a clear case of the prejudice outweighing any
probative value that this information had. The prejudice was huge
in this case. And if you look at the Shickles factors--and I
understand in the Verde case, that's the leading case from 2012,
that they talk about a new standard and everything. But as the
Court goes through that case and reviews it, there's about 15
pages of talking about Rule 403 and different things, and Rule
404,

And my position is--and I still maintain that the Court
by no means has made 403, Rule 403 irrelevant--that the Court
still needs to weigh very heavily these factors. And I think the
Shickles factors, even though they may have been changed by the
doctrine of chances and the Verde case, but I think they are
still a good guide for the Court.

And when you look at the opinion in the Verde case, it
has a ruling that I think is the rule of law, basically. "Whether
the evidence is presented for a proper purpose, or only for the
purpose of suggesting an improper inference of action and

conformity with the alleged bad character, and even if the court
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1| finds both legitimate and improper purposes for such evidence,

2| the Court should still weigh the proper and improper uses of the
3. evidence and include it under 403 where the terms of the rules so
4, apply.

5 So I think that in reading that case there's still the
6/ 403 balancing to be done. There's still issues that need to be

7| considered there. And it further states earlier, "evidence of a

8| prior misconduct often presents a jury with both a proper and an
9/ improper inference, and it won't always be easy for the court to
10| differentiate the two inferences or to limit the impact of the

11| evidence for the purposesg under the rule."

12 And it goes through there and it finally concludes,

13| "when such evidence is offered to suggest action in conformity

14 with a person's alleged bad act character, it is inadmissible

15, under the rules," citing 404 (b).

16 Now it goes through there, and it goes through that

17 analysis, and gives the Court guidance. Then in the end it does
18 give more guidance as to what we need them to do in the future

19, with the doctrine of chances.

20 I think that the Shickles factors still have bearing on

21| the Court, and I would assert that when you look at those,

22| understanding the case may have made this list applicable, the
23i Shickles factors, the strength of the case. There was no
24, convictions on these cases. In one case the jury was a hung jury.

25\ On another case they weren't even charged. The crimes weren't
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11

even charged. And in the Salt Lake case there's no convictions on
anything that would be directly relevant, necessarily, to the
trial here.

We also don't feel that it meets the similarities, and
similarities is included in the Shickles factors. It's also
included in the doctrine of chances. When you look at the cases,
there was only one that was alleged to be a rape. Three weren't.
So they aren't consistent there. Two involved oral sex. Two
don't. The physical locations are all different: one in a truck,
one in a dad‘s house, one in a motel, one in the defendant's
home. And I listed numerous other things that aren't consistent
in my brief that I would incorporate into that as well.

Additionally, there was no convictions isg the
similarity that they have in these cases. And so that similarity
favors the defendant of not including these witnesses in the
trial. If you include that these cases are similar, then
essentially there would be no rule at all because this is such a
far-fetched situation.

When you look at Waggoner and you look at the Verde
case--if you look at the Verde case and we talk similar, there's
a young boy that's been sexually abused. There's two other young
boys that come forward and say we were sexually abused. Very
similar. Very consistent.

In Waggoner, I happened to have the ability to do that

trial and be part of that. In Waggoner there was numercus girls
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that came forward, and the court went through and actually
eliminated some, as I recall, because they didn't have
similarities even though they were accusing Waggoner of sgimilar
behavior, sexual behavior. The Court and Judge Hadfield went
through and made sure that each one had similarities before they
let them in, and they let in like three, and kept, I think, four
out, as I recall. I may be off on that, but there was others.

The interval of time. A Florida case which wasn't let
in, I believe it was in '97. The Kentucky case was 2001, 2003--
15, 12 years ago. I mean there was time, years and years between
those cases and this case.

The need. I don't think the State had a need. They have
the I.D. They have witnesses. They have forensic evidence. They
have police officers do an investigation. They have photos. They
didn't need this evidence for the jury to decide the facts before
the Court.

And lastly, the decree of hostility. In this case it
was huge. On some of these allegations, and you look through the
case, are the acts in these cases worse than the act he's charged
with? Now, they may not be worse in physical injury that's
alleged or something like that, but one of the cases was a rape.
Clearly worse than the acts that are alleged here in this case.

The other case was a 15 year-old girl which raises the
issue with the jury of child abuse and things such as that, which

is clearly, at least in my mind, would be more serious than the

12
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13

acts before the Court.

So you look at the Shickles factors even when you
consider the decision. I'll get to the other part here in a
second with the doctrine of chances. I think they still apply to
give the Court guidance to make its decision in this case.

Now, the evidence as well, when you loock at the Verde
case, cannot be admitted for an improper non-character purpose.
It has to be admitted for the proper purpose still. Verde says it
can't be a rouse used to support that the defendant act in
conformity with it. If that's the case, then it shouldn’t be
admitted.

Your Honor, clearly in this case the State, even though
the right language was used, and the right language will be on
the record, used this evidence to prove that the defendant in
this case acted in conformity with that, and it should not be
admitted. Again, the prejudice of this is so huge in this case
that we think that it should not have been allowed.

Then you come to the doctrine of chances, which is the
new case law and the new decision in the Verde case and others.
It talks about four things that the Court should now consider,
and it does that in about the last two or three pages of the
opinion. It gives the Court guidance.

Now I think what's important about that in my opinion
is the Court's opinion in the Verde case. As I indicated it's a

young man who was improperly touched, sexually abused by a
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—

gentleman. Two other people come forward and say he sexually
abused us too. And the Verde opinion actually reverses the
District Court allowing that evidence in. And then it gives
guidance pursguant to the doctrine of chances for the District
Court to go back and consider this at an evidentiary hearing, and
make a decision of whether those cases come in.

I think what's telling about that is those cases are

| young boys that clearly, in my opinion, would meet the guidance

they gave. And the court didn't say we're not going to reverse
thig case because this evidence would have come in and met the
Verde factors. The court sent it back for a hearing and a
determination.

So even with that strong evidence, and that factual
basis where they are almost identical three cases, the court
didn't even hold that for sure they could come in. In fact, said
we're not making that decision. That essentially we'll work
through this, and these are my words. We'll work through this
and, you know, get this doctrine in place as we go, so to speak.

THE COURT: Well, they sent it back so the District
Court could analyze the four factors.

MR. DEMLER: That's correct. That's correct.

THE COURT: Okay.

MR. DEMLER: But my point is that they sent it back for
the four factors, and I understand, because that isn't what the

court let the evidence in for. The court based--the District
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Court based it on other factors that they thought were
inappropriate.

So they sent it back so that they could, you know, make
that ruling. And we've had a hearing that's required by that
decision, I think, in this case, or we were involved. But I think
that hearing was held.

THE COURT: Three separate hearings.

MR. DEMLER: Yeah, and I think that's been argued
thorough, and that's why I incorporate those arguments in. I
think when I read the briefs, it's been briefed well by both
sides, and argued. But we think the Court should change the
decision, after hearing the trial specifically and seeing how it
all transpired, because it doesn‘t meet the materiality issue. It
doesn't bolster her testimony when they say things as that.

The unfairness of this is that the ruling of the Court
is that if we challenge her credibility, her fabrication, which
is what the Court allows, then this can all come in. But the
witness in this case admitted, numerous times, that she changed
her story. She admitted every time she told her story there was
different inconsistencies. And to prevent a defendant from cross-
examining a witness such as this, and bringing those
inconsistencies out with essentially a hammer over his head that
says 1f you asked her a question about her credibility, this all
comes in, is unfair. And it doesn't give him a right to a fair

trial.
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The Court tried to remedy that by doing a cautionary
instruction, and not allowing one of the witnesses to testify.
But we don't feel that was adequate. We don't feel that one
person not being able to testify is adequate in this matter. So
we think that, as well, violated his right to a fair trial.

And the last thing is the inference on our inference
doctrine that we've cited from Black's Law Dictionary. And that
basgically says that you can't have an inference of something
prove an ultimate fact, and that is the fabrication. The ultimate
fact is whether Teri Murphy fabricated her story, and we'fre
asking the jurors to make inferences based on things of 20 year
old cases, and make inferences about that to determine whether
the ultimate fact of fabrication happened in this matter. And we
feel that that is improper, and I think we set that out.

Your Honor, based on that I would ask that the motion
for arrest of judgment be granted, and then a new trial be set in
this matter.

THE COURT: All right, thank you. Mr. Walsh?

MR. WALSH: Judge Willmore, I'll just briefly address
the arguments raised by Mr. Demler. I guess he's arguing that
even though the Court spent--actually it was four days of
evidentiary hearing, and then we had another day where we had
oral argument. And the Court took, I think, 60 days to render a
very thorough and well thought out decision in accordance with

the guidance from our Utah Supreme Court.
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that.

So for all they thought is that some lady shot him, you
know? It was intentionally stopped immediately by the State. The
Court jumped on it, corrected the issue. And looking at the
guidance from our Utah Supreme Court in State v. Butterfield, our
Utah Supreme Court has held that in view of the practical
necessity of avoiding mistrials and getting litigation finished,
a trial court should not grant a mistrial, except where the
circumstances are such as to reasonably indicate that a fair
trial cannot be had, and that a mistrial is necessary to avoid
injustice.

So to prove an abuse of discretion, which is what this
defendant is going to have to do on appeal on this particular
issue, he's going to have to show that the verdict was
substantially influenced by that testimony. He's going to have to
show--he is going to have to show that there is a substantial
likelihood that the jury would have found him not guilty had the
improper statement not been made. And this was a couple of
seconds on day two of a six-day jury trial. Tons of evidence,
overwhelming evidence, absolutely overwhelming evidence.

She's got bruises all over her body. His story is--
frankly, it was ridiculous. It was debunked'by Dr. Grey, the
Chief Medical Examiner for the State of Utah who said that his
account was unlikely, and that it was a plausible explanation

that these were superficial self-inflicted injuries. It didn't
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23

add up, not to mention just the common sense that a jury can use
in listening to that story. There's no way.

The evidence was overwhelming, not to even mention the
logical relevance evidence that the jury was able to consider. So
the Court correctly denied the mistrial, and took the proper
measures to issue the cautionary instruction, and to preclude
Geri Anne Oleson's testimony from the trial.

And then finally, once again, the third argument from
the Black's Law Dictionary is kind of a regurgitation of that
first argument; which is basically that Mr. Demler, he‘'s
advocating very well for his client. Doing a very good job, but
he wants you to throw out a holding from our Utah Supreme Court
based off of some rambling dictionary entry in the Black's Law
Dictionary. The Court can't do that.

So I'm going to ask the Court to deny this motion to
arrest judgment. There is no good cause, and when the evidence is
viewed from this trial in the light most favorable to the jury's
verdict, it's clear that the evidence supports the verdict.
That's the State's argument, Judge.

THE COURT: Thank you. Rebuttal?

MR. DEMLER: I think the argument has been hashed out
before the Court, Your Honor. All we want is to have a fair
trial. It's a right guaranteed to the defendant by the United
States and Utah Constitution. And we feel with all of the

evidence that was allowed in in this case, that he didn't get a
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fair trial. And we'd ask you to grant the arrest of judgment.
Thank you.

THE COURT: All right, thank you. I'm going to take
just a brief recess. I need to review one case. So if you'll just
be patient with me, I'll be back in in probably 20, 25 minutes.

BAILIFF: Court is in recess.

[RECESS.]

THE COURT: You can sit down. You don't need to get up.

MR. DEMLER: Your Honor, if I could have just 15
seconds. I forgot to argue something that--

THE COURT: Go ahead.

MR. DEMLER: --I want to put on the record, okay?

THE COURT: Go ahead.

MR. DEMLER: Your Honor, one of the things that I've
been considering in my mind and looking at is when you look at
the Verde case, those are uncharged crimes. I think I would point
out the difference in this case of Mr. Murphy's cases have
actually went to court. One was a hung jury. One wasn't filed, of
course, and then the one in Salt Lake he was found not guilty.

I do think that makes a distinction and I forgot to
mention that in my argument; that I think when you've went to
court and found not guilty, that makes a distinction of whether
the witness should be able to testify. So I want to make a record

of that.
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want to--

MR. WALSH: Well, just briefly in response, that's not
one of the four foundational requirements set forth by the
Supreme Court. The Shickles factors have been displaced according
to our Utah Court of Appeals in State v. Labrum.

Even if the Court applied the Shickles factors, there's
a lot of cases, including State v. Marchette, that gives
guidance. It's not a requirement that someone is convicted, or
charged, or not charged. That wasn't even one of the strength of
the evidence requirements.

So that's the only response the State has.

THE COURT: All right, thank you. All right, thank you
for your patience. I had prepared quite extensively for today's
hearing by reviewing the memoranda of the parties, and also going
back and reviewing many of my trial notes, jury instructions.
Also reviewing the cases that we're dealing with here, Verde.

The break that I took is that I wanted to look at some
additional language, not only from Verde, but also from the Lomoo
case and the Lucero case. And I've gone back and looked at that
with regards to the doctrine of chances.

With regards to the motion to arrest judgment under
Rule 23, the Court can arrest or stop the judgment if the facts
proved or admitted to not constitute a public offense, or the
defendant is mentally ill, or there is any other good cause.

The standard has been set forth by the Utah Supreme

THACKER TRANSCRIPTS
801-285-9495 / thackertranscripts@gmail.com

5238

25




Oral Arguments - June 23, 2016

1 Court for a motion to arrest judgment that I must view the jury
2| verdict in the light most favorable to the verdict. And you

3| arrest judgment if it's so inconclusive, or so inherently

4 improbable as to an element of the crime. Or Mr. Demler's

5, arguments would also fall in the provision of Rule 23 where it

6, talks about there's any other good cause for arresting judgment

7! such that, as the Supreme Court says, that reasonable minds must
8| have entertained a reasonable doubt as to that element, or what

5/ was put forth by the State.

10 This whole thing, as far as I'm first going to address
llg the doctrine of chances, it was a very detailed, long process to
12‘ work through. The State initially tried to get these bad acts in
13| by Rule 404(b). The Court prohibited that with regards to 404 (b).
14| And then out of the blue here comes the Verde case, which is an
15| extremely detailed case. I don't have it right here as far as the
16| number of pages that was set forth by the Supreme Court. And the
17 Supreme Court was very detailed as to how to weigh and look at
18| the situations where the prosecutor may want to bring in other
19| acts done by a charged defendant.

20 And the whole case focuses on when two or more persons

21 tell similar stories, the chances are reduced that both are

ﬁ
22] lying, or that one is telling the truth, and the other is
23j coincidentally telling a similar false story. And so in this very
24; detailed area, I felt that we needed to have hearings. And Mr.
2ﬁ

Walsh is right. We had four separate hearings. And the alleged
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1: was asked. And then that's when it kind of erupted here, and we
2 got to the point.

31 Well, having reviewed that and weighed that, what had
4| come forward, and understanding that G--o-, formerly

s G—l- wag going to testify under the doctrine of

6| chanceeg, and the position that it put Mr. Demler and Mr. Murphy
7: in if ghe was able to testify, where I had previouely ruled there
8| should be nothing about being shot five times coming in.

9 Then aes I weighed and spent the rest of the noon hour
10 trying to figure out how to handle this, I felt that a curative
11; instruction, which was given to the jury, and then also

12! prohibiting the State from using any doctrine of chancesa evidence
13| concerning Gl N (-, formerly G__ would

14! cure and take care of this issue. And the instruction that was

15| given was "prior to the lunch break you heard questions and

16: testimony from- Wil -bout allegations involving the

1'?: defendant and hia ex-wife G_C--W-

18| improperly rezponded to questions asked by Mr. Walsh. Because her
19! answers were improper I am striking from the record all questions
20! by Mr. Walgh and answers by - W concerning G—

21 O- You are to disregard all questions by Mr. Walsh and

22| statements by ] W concerning G-- Oleson and Mr.

23| Murphy. You must not consider any of Ms., Willden's statements

24| concerning G.-O-and Mr, Murphy in your

25| deliberations."
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And then the State accepted and followed through, and
there was no more evidence put forth to the jury concerning Geri
Anne Oleson. And I'm finding that that was sufficient to cure
that issue and problem. And based upon that I'm denying the
portion of the motion to arrest judgment.

And the last area raised by Mr. Demler is whether
there's an inference on an inference. Well, it's not inferences.
There were evidence. It was testified to as to what Mr. Murphy
did in these various other situations. There was evidence of
that. And the proper purposes were explained, as I've already
ruled, to the jury in two different jury instructions.

Mr. Walsh stuck to that. He did not go beyond that. And
so, in my mind, I just can't see how it's an inference on an
inference, and I'm denying the motion on that basis also.

Now do you want to proceed with sentencing?

MR. WALSH: Yes, Judge. The State does want to.

THE COURT: Well, I'm asking the defendant.

MR. DEMLER: My client would like to have some time
based on the ruling.

THE COURT: Have what?

MR. DEMLER: Have some time to set sentencing after
this ruling so that he can--

THE COURT: Well, I'll set it on Monday. So--

MR. DEMLER: We'll be ready.

MR. WALSH: And for the record, the State does object
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