Statement of Facts

The allegations of Sorensen’s Complaint, and reasonable inferences therefrom, can
be summarized thus: Barbuto voluntarily disclosed false medical information about his
former patient, Nick Sorensen, to a third party, i.e., an attorney representing the defendant in
a lawsuit filed by Sorensen. Additionally, in furtherance of his own financial and
philosophical agendas, Barbuto secretly agreed to change his own prior diagnosis and to act
as a retained expert against his former patient.

Specific allegations include: On July 24, 1999, Nicholas Sorensen was a passenger
in a single-vehicle rollover accident on I-15. Another passenger in the vehicle was killed,
and both Sorensen and the driver were seriously injured. Sorensen was treated by Barbuto
for head injuries and seizures for nearly a year and a half before Barbuto was removed by
Sorensen’s medical insurer from its list of approved providers, at which time Sorensen
began treating with other doctors. Barbuto’s treatment of Sorensen included diagnostic tests

and examinations, prescriptions for medicine, overseeing cognitive therapy, and other

treatment for seizures and brain injury. (R. 2, 95, 6; Op., 12))

? Barbuto argues repeatedly that he did nothing more than review records that had already
been produced. (See, e.g., Appellants’ Brief on Writ of Certiorari at 5, 7, 18-19.) That
ignores the allegations of Sorensen’s Complaint, one of which is that Barbuto disclosed
opinions, observations, and other information that were not in the records, for example,
changing his diagnosis to something far different from that stated in the records. A new
spin on a physician’s own diagnosis is, by definition, previously undisclosed information.
Moreover, if Barbuto did nothing more than disclose information that was already
contained in the medical records, why an hours-long meeting with defense counsel? Why
did Barbuto refuse to provide a copy of his newly changed report to his own patient’s
attorney? (See p. 7, infra.) A reasonable inference could be drawn by a factfinder that
Barbuto discussed information beyond the bare content of the medical records
themselves.



Association Principles of Medical Ethics, Principle IV (adopted by the Utah Medical
Association, (“The information disclosed to a physician during the course of
the relationship between physician and patient is confidential to the greatest possible
degree. . . . The physician should not reveal confidential communications or information
without the express consent of the patient, unless required to do so by law”), and the
widely publicized privacy protections of the Health Insurance Portability and
Accountability Act (HIPAA), 42 U.S.C. § 201, et seq., discussed further in the brief of
amicus Utah Trial Lawyers Association.

The same cannot be said regarding the testimonial privilege. Because there was
no physician-patient evidentiary privilege at common law, patients had no reasonable
expectation that doctors could be prevented from testifying in court proceedings.

6. Other courts recognize that the fiduciary duty of confidentiality and

the physician-patient privilege are not coextensive.

In| McCormick v. England, 328 S.C. 627, 494 S.E.2d 431 (1994) the South

Carolina Court of Appeals addressed the issue of whether a tort claim could be
maintained for breach of confidentiality by a physician when that state has not adopted a
physician-patient privilege. ~The answer was yes, the court held, “because this
evidentiary privilege is distinguishable from a duty of confidentiality. . . . The terms
‘privilege’ and ‘confidences’ are not synonymous, and a professional’s duty to maintain
his client’s confidences is independent of the issue whether he can be legally compelled

to reveal some or all of those confidences, that is, whether those communications are
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privileged.” 480 S.E.2d at 434| quoting [South Carolina State Board of Medical|

|Examiners v. Hedgepath, 325 S.C. 166, 480 S.E.2d 724 (1997)|

The court noted that disclosures made by a patient are not wholly voluntary,
because the patient’s lack of training requires him to rely solely on the physician in
medical matters. “Being a fiduciary relationship, mutual trust and confidence are
essential,” the court observed; the belief that physicians should respect patients’
confidences dates back to the ancient Hippocratic Oath. (citation omitted).
The court summarized the state of the law:

The modern trend recognizes that the confidentiality of the physician-patient
relationship is an interest worth protecting. A majority of the jurisdictions faced
with the issue have recognized a cause of action against a physician for the
unauthorized disclosure of confidential information unless the disclosure is
compelled by law or is in the patient’s interest or the public interest. . . . The
jurisdictions that recognize the duty of confidentiality have relied on various
theories for the cause of action, including invasion of privacy, breach of implied
contract, medical malpractice, and breach of a fiduciary duty or a duty of
confidentiality.

[7d. at 435-36)

“The principle that society is entitled to every person’s evidence in order that the
truth may be discovered may require a physician to testify in court about information
obtained from a patient in the course of treatment,” the court recognized. “However, that

principle has no application to disclosures made out of court. Hence, it does not preclude

a cause of action based on such disclosures.” |Id. at 436} quoting IAlberts v. Devine, 395|

IMass. 59, 479 N.E.2d 113, 119 (1985)|

Other courts have recognized a distinction between the duty of confidentiality and

the testimonial privilege. See, e.g., |[Horne v. Patton, 291 Ala. 701, 287 So.2d 824 (1973)
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L. Rich Humpherys, 1582
CHRISTENSEN & JENSEN, P.C.
50 South Main Street, Suite 1500
Salt Lake City, Utah 84144
Telephone: (801) 323-5000
Facsimile: (801) 355-3472
Attorneys for Plaintiff

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

NICHOLAS SORENSEN, KEVIN AND
PAMELA SORENSEN, limited guardians and
conservators of Nicholas Sorensen, COMPLAINT AND

o JURY DEMAND
Plaintiff,

VS. Civil No.

o Judge
JOHN P. BARBUTO, individually, JOHN P.

BARBUTO, M.D., P.C., dba NEUROLOGY
IN FOCUS,

Defendants.

Plaintiffs allege against defendants as follows:

1. Plaintiffs are residents of Salt Lake County, State of Utah and all actions relating
to this matter occurred in Salt Lake County, Utah.
2. Defendant Dr. John P. Barbuto (hereinafter “defendant Barbuto”), is a resident of

Salt Lake County, State of Utah, and engages in the practice of medicine in Salt Lake County,
Utah.





3. Defendant, John P. Barbuto, M.D., P.C. (hereafter “defendant Barbuto P.C.”), is a
professional corporation organized under the laws of the State of Utah, with its principal place of
business in Salt Lake County, Utah.

4. Defendants Barbuto and Barbuto, P.C. also do business under the name of
Neurology in Focus, a clinic at Healthsouth Rehabilitation Hospital of Utah, 8074 South 1300
East, Sandy, Utah.

5. On or about July 24, 1999, plaintiff Nicholas Sorensen was involved as a
passenger in a serious one car roll over on I-15 near Tremonton, Utah. In the accident, a
passenger was killed and Sean Marcelis, the driver, and plaintiff Nicholas Sorensen were
seriously injured, with Nicholas Sorensen sustaining significant brain and back injuries.

6. As a result of the head injuries, Nicholas Sorensen received medical care from
defendants for approximately a year and a half. This treatment included diagnostic tests and
examinations, prescriptions for medicine, overseeing cognitive therapy, and other treatment for
seizures and brain injury. Defendants’ treatment of Nicholas Sorensen ended when defendants
were no longer on the approved list of health providers under plaintiff’s medical insurance plan.

Thereafter, Nicholas Sorensen was treated by Dr. Michael Goldstein at Western Neurological

Associates, where he continues to receive treatment. |Back to brief |

7. Being unable to reach a settlement with Safeco Insurance Company, the driver’s
insurer, Nicholas Sorensen filed an action seeking compensation for his injuries from the

accident. The case was entitled Nicholas Sorensen v. Jack W. Marcelis, Michelle Marcelis and

Sean Marcelis, Civil No. 000905711, Third Judicial District Court, Salt Lake County, State of
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Utah, (hereinafter referred to as “the Personal Injury Action”). The Personal Injury Action
concluded after trial in October 2003, resulting in a verdict in favor of Nicholas Sorensen.

8. During the course of the Personal Injury Action, defendants’ medical records
regarding Nicholas Sorensen were produced and were made part of the stipulated evidence at
trial. Neither party took the deposition of defendant Barbuto until September 30, 2003, just
seven days before trial commenced. Defense counsel in the Personal Injury Action (hereinafter
referred to as “Pl defense counsel”) subpoenaed defendant Barbuto in May 2003 to testify at trial
(which was then set for the end of May). A week before trial, the trial date was postponed until
October 2003.

9. During the period of May through September 2003, defendants began having
direct communications with the P1 defense counsel. These communications took place without
any notice to plaintiffs and plaintiffs’ counsel in the Personal Injury Action. In the course of
these conversations, defendants surreptitiously volunteered and assisted Pl Defense Counsel and
agreed that defendant Barbuto would be their expert witness. During all times, defendants
admittedly had no authorization or release from Nicholas Sorensen or his parents.

10. During the course of defendants undisclosed retention by said Pl defense counsel,
Defendant Barbuto changed many of his treating diagnoses and opinions regarding plaintiff’s
seizure disorders and other problems. Defendant Barbuto now claimed that Nicholas Sorensen
was not suffering from seizures, rather, his problems were in large part psychological/social in

origin.





11.  Approximately 2 — 3 weeks before trial in October 2003, by happenstance,
plaintiffs’ counsel discovered the surreptitious retention of defendants Barbuto P.C. by PI
defense counsel and immediately scheduled Dr. Barbuto‘s deposition on September 30, 2003. In
a meeting shortly before and during the deposition, plaintiffs learned for the first time that
defendants had been retained by the Pl defense counsel, had changed their treating diagnosis and
opinions, and had prepared an extensive report, outlining the new opinions. At that time,
plaintiffs obtained the records regarding the numerous communications between defendant
Barbuto and the PI defense counsel. In an emergency motion, the trial court excluded Dr.
Barbuto and his new opinions.

12. Dr. Barbuto is notorious for his extreme defense biases and his close relationship
with insurers and insurer’s defense counsel. He has admitted performing approximately 200
IME’s per year, all for the defense, opining in nearly every case, if not all cases, that the
plaintiff’s pain and other problems were primarily or totally from psychological and/or
secondary gain origin. He has made hundreds of thousands of dollars a year doing the
independent medical examinations for the defense. He rarely, if ever, does any independent
medical examinations in behalf of a plaintiff. Dr. Barbuto’s reports and opinions are predictable
with nearly always the same conclusion that the plaintiff’s problems are psychological and
founded in conscious or subconscious motivation for secondary gain.

13. Defendant Barbuto endears himself to the defense bar, which constitutes the
source of the vast majority of his income. Even though he was involved with plaintiff Nicholas

Sorensen as a treating physician, he disregarded his ethical and legal responsibilities of





confidentiality/privilege and readily communicated with the Pl defense counsel who were in
opposition to his own patient’s claims. To appease defense counsel and insurance companies,
defendant Barbuto will not hesitate to change or spin his treating medical opinions to favor the
defense, all for the purpose of enhancing his own personal monetary gain and to advance his
strong philosophical opinions cause against the legal compensation system in America.

14.  Atall times mentioned herein, the actions and omissions of defendants were
performed by defendant John P. Barbuto, an individual, acting within the purpose and scope of
his agency and employment, and defendant Barbuto P.C. has ratified and approved all actions

and omissions of defendant Barbuto individually.

FIRST CAUSE OF ACTION
(Breach of the Covenant of Good Faith and Fair Dealing)

15.  The relationship between plaintiff Nicholas Sorensen and defendants Barbuto
P.C. was a special relationship through which implied duties of good faith and fair dealing arose,
including the duty to guard the confidentiality, privacy and other rights of Nicholas Sorensen,
consistent with laws, regulations and the general practices and procedures of the medical
profession.

16. In the absence of a reasonable basis for doing so and with full knowledge and/or
reckless disregard for the confidences, privileges, and rights of their patient, defendants have

breached their implied duties of good faith and fair dealing.





17. Defendants intentionally and/or recklessly engaged in a course of conduct to

further their own economic interests and in violation of their obligations to plaintiffs, including,

but not limited to:

a.

disclosing confidential and private information without an appropriate
release signed by Nicholas Sorensen;

surreptitiously aiding and abetting the attorney and party opposing
plaintiff’s interests;

unreasonably altering treating diagnosis and opinions after being retained
by defense attorneys;

failing to affirmatively and voluntarily disclose ex parte contacts with
opposing attorneys;

acting and omitting to act in conflict with their legal and ethical duties;
pursuing a personal cause and philosophy in conflict with and at the
expense of his own patient;

performing all of the above with the intent and motive to ingratiate himself
and find favor with insurance companies and defense counsel, all for the
purpose of monetary and personal gain at the expense of his patient;
violating other conflicts of interest; and

other wrongful and illegal conduct.

18. Defendants pursued said course of conduct intentionally, maliciously, in

conscious disregard of the rights and privileges of plaintiffs and/or with reckless disregard of the





circumstances of the plaintiffs and the likelihood of causing plaintiffs financial, emotional and
mental harm, and/or at all times to further their own economic interests at the expense of
plaintiffs’ economic interests, mental health and well-being.

19.  Asadirect proximate result of defendants’ actions and omissions, plaintiffs have
suffered financial and emotional trauma as well as other general damages in an amount not yet
determined. Plaintiffs have further incurred attorney’s fees, litigation expenses and other

consequential damages in an amount not yet determined.

SECOND CAUSE OF ACTION
(Breach of Professional Standards and Statutes)

20. Plaintiffs reallege paragraphs 1 through 19 above.

21. Professional medical standards regarding the relationship between defendants and
Nicholas Sorensen, conflicts of interest, the handling of confidential and private information and
other standards were breached by defendants, as set forth above.

22, In addition to the general duties of the medical profession, defendants have
breached specific statutes applicable to healthcare providers, including but not limited to:

a. the Health Insurance Portability and Accountability Act (“HIPAA”™);

b. the Utah Medical Practice Act; and

C. other statutes and regulations applicable to the defendants in these
circumstances.

23. Defendants’ breach of these duties proximately caused special, general and other

consequential damages to plaintiffs, the amount of which will be established at the time of trial.





24. Defendants have pursued said course of conduct intentionally, maliciously and in
conscious disregard of the rights of plaintiffs, and/or with reckless disregard of the circumstances
of the plaintiffs and the likelihood of causing plaintiffs financial, emotional and mental distress,
and/or at all times to further their own economic interest at the expense of plaintiffs’ economic
interests, mental health and well being; and that said conduct was a part of an overall course of
conduct to unreasonably further defendants’ own economic and other interests.

25.  Asaresult of the conduct of defendants, plaintiffs are entitled to special, general,
consequential and punitive damages.

THIRD CAUSE OF ACTION
(Invasion of Privacy)

26. Plaintiffs reallege paragraphs 1 through 25 above.

217. Defendants actions and nondisclosures as described above constitute a violation
of plaintiffs’ rights to privacy.

28. Defendants pursued said course of conduct intentionally, maliciously, in
conscious disregard of the rights, and/or with reckless disregard of the circumstances of the
plaintiffs and the likelihood of causing plaintiffs financial, emotional and mental distress, and/or
at all times to further their own economic interest at the expense of plaintiffs’ economic interests,
mental health and well being; and that said conduct was a part of an overall course of conduct to
unreasonably further defendants’ own economic and other interests.

29.  Asaresult of the conduct of defendants, plaintiffs are entitled to special, general,

consequential and punitive damages.





FOURTH CAUSE OF ACTION
(Intentional Infliction of Emotional Distress)

30. Plaintiffs reallege paragraphs 1 through 29 above.

31.  Asdescribed above, defendants pursued an outrageous course of conduct,
intentionally and/or recklessly, proximately causing plaintiffs severe emotional distress, shock
and other painful emotions.

32. Defendants are liable for plaintiffs’ special, general and exemplary damages, as
set forth above.

FIFTH CAUSE OF ACTION
(Negligence)

33. Plaintiffs reallege paragraphs 1 — 32 above.

34, Professional medical standards regarding the relationship between physicians and
patients outline the fiduciary-type duties owed by defendants to Nicholas Sorensen, including the
duty to work in the best interest of a patient’s health to protect the patient’s privacy.

35.  Through the course of conduct described herein, defendants have breached their
duty to Nicholas Sorensen have proximately caused damage to plaintiffs, including emotional
distress, shock, and other painful emotions.

36. Defendants are liable for plaintiffs’ special, general and exemplary damages, as

set forth above.

WHEREFORE, plaintiffs pray for judgment against defendants as follows:

1. For special, general and consequential damages as proven at the time of trial.





2. For attorney’s fees, costs and expenses of litigation, as determined at the time of
trial.

3. For exemplary and punitive damages as established at the time of trial.

4, For such other and further relief as the Court may deem just and proper under the
circumstances.

JURY DEMAND
Plaintiffs hereby demand a trial by jury in this action and file the required statutory fee.
DATED this __ day of January, 2004

CHRISTENSEN & JENSEN, P.C.

L. Rich Humpherys
Attorneys for Plaintiffs

Plaintiffs’ Address:

9249 So. Tortellini Drive
Sandy, UT 84093
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Statement of Facts

The allegations of Sorensen’s Complaint, and reasonable inferences therefrom, can
be summarized thus: Barbuto voluntarily disclosed false medical information about his
former patient, Nick Sorensen, to a third party, i.e., an attorney representing the defendant in
a lawsuit filed by Sorensen. Additionally, in furtherance of his own financial and
philosophical agendas, Barbuto secretly agreed to change his own prior diagnosis and to act
as a retained expert against his former patient.

Specific allegations include: On July 24, 1999, Nicholas Sorensen was a passenger
in a single-vehicle rollover accident on I-15. Another passenger in the vehicle was killed,
and both Sorensen and the driver were seriously injured. Sorensen was treated by Barbuto
for head injuries and seizures for nearly a year and a half before Barbuto was removed by
Sorensen’s medical insurer from its list of approved providers, at which time Sorensen
began treating with other doctors. Barbuto’s treatment of Sorensen included diagnostic tests

and examinations, prescriptions for medicine, overseeing cognitive therapy, and other

treatment for seizures and brain injury. (R. 2, 95, 6;]Op., 12))

? Barbuto argues repeatedly that he did nothing more than review records that had already
been produced. (See, e.g., Appellants’ Brief on Writ of Certiorari at 5, 7, 18-19.) That
ignores the allegations of Sorensen’s Complaint, one of which is that Barbuto disclosed
opinions, observations, and other information that were not in the records, for example,
changing his diagnosis to something far different from that stated in the records. A new
spin on a physician’s own diagnosis is, by definition, previously undisclosed information.
Moreover, if Barbuto did nothing more than disclose information that was already
contained in the medical records, why an hours-long meeting with defense counsel? Why
did Barbuto refuse to provide a copy of his newly changed report to his own patient’s
attorney? (See p. 7, infra.) A reasonable inference could be drawn by a factfinder that
Barbuto discussed information beyond the bare content of the medical records
themselves.





Association Principles of Medical Ethics, Principle IV (adopted by the Utah Medical
Association, R. 83-85) (“The information disclosed to a physician during the course of
the relationship between physician and patient is confidential to the greatest possible
degree. . . . The physician should not reveal confidential communications or information
without the express consent of the patient, unless required to do so by law”), and the
widely publicized privacy protections of the Health Insurance Portability and
Accountability Act (HIPAA), 42 U.S.C. § 201, et seq., discussed further in the brief of
amicus Utah Trial Lawyers Association.

The same cannot be said regarding the testimonial privilege. Because there was
no physician-patient evidentiary privilege at common law, patients had no reasonable
expectation that doctors could be prevented from testifying in court proceedings.

6. Other courts recognize that the fiduciary duty of confidentiality and

the physician-patient privilege are not coextensive.

In McCormick v. England, 328 S.C. 627, 494 S.E.2d 431 (1994), the South
Carolina Court of Appeals addressed the issue of whether a tort claim could be
maintained for breach of confidentiality by a physician when that state has not adopted a
physician-patient privilege. ~The answer was yes, the court held, “because this
evidentiary privilege is distinguishable from a duty of confidentiality. . . . The terms
‘privilege’ and ‘confidences’ are not synonymous, and a professional’s duty to maintain
his client’s confidences is independent of the issue whether he can be legally compelled

to reveal some or all of those confidences, that is, whether those communications are

24





privileged.” 480 S.E.2d at 434, quoting South Carolina State Board of Medical
Examiners v. Hedgepath, 325 S.C. 166, 480 S.E.2d 724 (1997).

The court noted that disclosures made by a patient are not wholly voluntary,
because the patient’s lack of training requires him to rely solely on the physician in
medical matters. “Being a fiduciary relationship, mutual trust and confidence are
essential,” the court observed; the belief that physicians should respect patients’
confidences dates back to the ancient Hippocratic Oath. /Id. at 435 (citation omitted).
The court summarized the state of the law:

The modern trend recognizes that the confidentiality of the physician-patient

relationship is an interest worth protecting. A majority of the jurisdictions faced

with the issue have recognized a cause of action against a physician for the
unauthorized disclosure of confidential information unless the disclosure is
compelled by law or is in the patient’s interest or the public interest. . . . The
jurisdictions that recognize the duty of confidentiality have relied on various
theories for the cause of action, including invasion of privacy, breach of implied
contract, medical malpractice, and breach of a fiduciary duty or a duty of
confidentiality.

Id. at 435-36.

“The principle that society is entitled to every person’s evidence in order that the
truth may be discovered may require a physician to testify in court about information
obtained from a patient in the course of treatment,” the court recognized. “However, that
principle has no application to disclosures made out of court. Hence, it does not preclude
a cause of action based on such disclosures.” Id. at 436, quoting Alberts v. Devine, 395
Mass. 59,479 N.E.2d 113, 119 (1985).

Other courts have recognized a distinction between the duty of confidentiality and

the testimonial privilege. See, e.g., Horne v. Patton, 291 Ala. 701, 287 So.2d 824 (1973)
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Westlaw:

479 N.E.2d 113
395 Mass. 59, 479 N.E.2d 113
(Cite as: 395 Mass. 59, 479 N.E.2d 113)

-
Alberts v. Devine

Mass.,1985.

Supreme Judicial Court of Massachusetts,Norfolk.
William E. ALBERTS
V.
Donald T. DEVINE et al.™

FEN1. Edward G. Carroll and John E.
Barclay.

Argued Oct. 5, 1984.

Decided June 4, 1985.

Church  minister brought action against his
psychiatrist and two of his clerical superiors alleging
that superiors had induced psychiatrist to disclose
confidential information and had wused that
information to cause minister not to be reappointed.
The Superior Court, Norfolk County, Elizabeth J.
Dolan, J., reported questions of law to the Appeals
Court. The Supreme Judicial Court transferred the
case on its own initiative, and O'Connor, J., held that:
(1) exception to rule of confidentiality when aspects
of employee's health could affect employee's ability
effectively to perform job duties is not so broad as to
permit physician to disclose to patient's employer
whatever information might bear on employee's
ability effectively to perform job duties; (2) civil
action will lie against anyone who, with requisite
state of mind, induces violation of physician's duty of
confidentiality and thereby causes injury or loss to
patient; (3) even if it were assumed, without inquiry,
that book of discipline or other rule of church
provided that clerical superiors of minister had right,
or even duty, to seek medical information about
minister ~ from  minister's  psychiatrist,  First
Amendment did not preclude imposition of liability
on minister's superiors; and (4) First Amendment did
not bar judicial inquiry into church's proceedings
culminating in  minister's  failure to gain
reappointment.

So ordered.
West Headnotes

[1] Appeal and Error 30 €=719(8)

30 Appeal and Error
30XI Assignment of Errors
30k719 Necessity

Page 1

30k719(8) k. Verdict, Findings, or
Judgment. Most Cited Cases
Fairness required that Supreme Judicial Court treat
minister's claims against two of his clerical superiors
as if they were before Court on appeal, with minister
assigning as error unfavorable rulings by trial judge
on questions she had reported to Appeals Court
where, although minister filed timely claim of appeal
from entry of judgments of his superiors, he did not
further perfect the appeal, in reliance on judge's
report as vehicle for review. Rules App.Proc., Rule
5,43B M.G.L.A.

[2] Health 198H €642

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV/(B) Duties and Liabilities in General
198Hk642 k. Confidentiality; Patient
Records. Most Cited Cases
(Formerly  299k15(9)
Surgeons)
Patient has valid interest in preserving confidentiality
of medical facts communicated to physician or
discovered by physician through examination.

Physicians and

[3] Health 198H €642

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV(B) Duties and Liabilities in General
198HKk642 k. Confidentiality; Patient
Records. Most Cited Cases
(Formerly  299k15(9)
Surgeons)
Principle that society is entitled to every person's
evidence in order that truth may be discovered may
require physician to testify in court about information
obtained from patient in course of treatment;
however, that principle has no application to
disclosures made out of court so that it does not
preclude cause of action based on such disclosures.

Physicians and

[4] Health 198H €642

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV(B) Duties and Liabilities in General
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479 N.E.2d 113
395 Mass. 59, 479 N.E.2d 113
(Cite as: 395 Mass. 59, 479 N.E.2d 113)

198Hk642 k. Confidentiality; Patient
Records. Most Cited Cases

(Formerly  299k15(9)
Surgeons)
Unless faced with serious danger to patients or to
others, physician owes patient duty not to disclose
without patient's consent medical information about
patient gained in course of special relationship, and
violation of that duty gives rise to civil action for
whatever damages flow therefrom.

Physicians and

[5] Health 198H €642

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV(B) Duties and Liabilities in General
198HKk642 k. Confidentiality; Patient
Records. Most Cited Cases
(Formerly  299k15(9)
Surgeons)
Exception to rule of confidentiality when aspects of
employee's health could affect employee's ability
effectively to perform job duties is not so broad as to
permit physician to disclose to patient's employer
whatever information might bear on employee's
ability effectively to perform job duties.

Physicians and

[6] Torts 379 €326

79 Torts

3791V Privacy and Publicity
3791V(A) In General

379k326 k. Constitutional, Statutory, and
Local Regulation. Most Cited Cases

(Formerly 379k8.5(4))
Privacy statute, M.G.L.A. c. 214, 8 1 et seq., did not
apply where facts alleged occurred before statute's
enactment.

[7] Torts 379 €351

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy
3791V(B)3 Publications or Communications
in General
379k351 k. Miscellaneous Particular
Cases. Most Cited Cases
(Formerly 379k8.5(5.1), 379k8.5(5))
Even if there was right of privacy at common law,
that right would not have permitted minister's
recovery beyond recovery available for physician's
violation of duty of confidentiality and for

Page 2

inducement of that violation when minister alleged
that his psychiatrist had disclosed confidential
information.

[8] Health 198H €780

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV/(F) Persons Liable

198Hk780 k. In General. Most Cited Cases

(Formerly 299k16, 299k15(9) Physicians
and Surgeons)
Civil action will lie against anyone who, with
requisite state of mind, induces violation of
physician's duty of confidentiality and thereby causes
injury or loss to patient and inducement need not be a
threat, nor promise of reward, but may be simple
request or persuasion exerting only moral pressure.

[9] Health 198H €780

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV/(F) Persons Liable

198HK780 k. In General. Most Cited Cases

(Formerly  299k15(9) Physicians and
Surgeons)
To establish liability for induction of physician to
wrongfully disclose information about patient,
plaintiff must prove that defendant knew or
reasonably should have known of existence of
physician-patient  relationship, that defendant
intended to induce physician to disclose information
about patient or defendant reasonably should have
anticipated that his actions would induce physician to
disclose information, and that defendant did not
reasonably believe that physician could disclose
information to defendant without violating duty of
confidentiality that physician owed patient.

[10] Torts 379 €130

379 Torts
3791 In General
379k129 Persons Liable
379k130 k. In General. Most Cited Cases
(Formerly 379k21)
Plaintiff may hold liable one who intentionally
induces another to permit any tortious act that results
in damage to plaintiff.

[11] Judgment 228 €=2185.3(1)
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479 N.E.2d 113
395 Mass. 59, 479 N.E.2d 113
(Cite as: 395 Mass. 59, 479 N.E.2d 113)

228 Judgment
228V On Motion or Summary Proceeding
228k182 Motion or Other Application
228k185.3 Evidence and Affidavits in
Particular Cases
228k185.3(1) k. In General. Most Cited
Cases
Two of minister's clerical superiors, from whom
minister sought to recover on basis that they had
induced  psychiatrist  wrongfully to disclose
information about minister, failed to demonstrate that
there was no dispute of material fact that minister's
superiors reasonably believed that psychiatrist could
give them information they sought without violating
his duty of confidentiality owed to minister.

[12] Constitutional Law 92 €284.5(7.1)

92 Constitutional Law
92V Personal, Civil and Political Rights
92k84 Religious Liberty and Freedom of
Conscience
92k84.5 Particular Matters and Applications
92k84.5(7) Religious Organizations
92k84.5(7.1) k. In General. Most

Cited Cases

(Formerly 92k84.5(7))
First Amendment prohibits civil courts from
intervening in disputes concerning religious doctrine,
discipline, faith, or internal organization. U.S.C.A.
Const.Amend. 1.

[13] Constitutional Law 92 €284.5(10)

92 Constitutional Law
92V Personal, Civil and Political Rights
92k84 Religious Liberty and Freedom of
Conscience
92k84.5 Particular Matters and Applications
92k84.5(7) Religious Organizations
92k84.5(10) k. Clergy. Most Cited

Cases

Assessment of individual's qualifications to be a
minister, and appointment and retirement of
ministers, are ecclesiastical matters entitled to
constitutional protection against judicial or other state
interference. U.S.C.A. Const.Amend. 1.

[14] Constitutional Law 92 €284.5(10)

92 Constitutional Law
92V Personal, Civil and Political Rights
92k84 Religious Liberty and Freedom of
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Conscience

92k84.5 Particular Matters and Applications

92k84.5(7) Religious Organizations
92k84.5(10) k. Clergy. Most Cited

Cases
Neither controversy concerning whether church rule
grants religious superiors the civil right to induce
psychiatrist to violate duty of silence that he owes to
patient, who happens to be minister, nor controversy
concerning causal connection between psychiatrist's
disclosure of confidential information and minister's
failure to gain reappointment is dispute about
religious faith or doctrine or about church discipline
or internal organization; thus, First Amendment
concerns are not implicated. U.S.C.A. Const.Amend.
1.

[15] Constitutional Law 92 €84.5(10)

92 Constitutional Law
92V Personal, Civil and Political Rights
92k84 Religious Liberty and Freedom of
Conscience
92k84.5 Particular Matters and Applications
92k84.5(7) Religious Organizations
92k84.5(10) k. Clergy. Most Cited

Cases

Even if First Amendment precludes judicial inquiry
as to whether church rule provided that two of
minister's clerical superiors had right to seek medical
information from minister's psychiatrist, so that court
must assume in superiors' favor the existence of
church rule granting that right, it does not follow that
religion clauses precluded imposition of liability on
superiors. U.S.C.A. Const.Amend. 1.

[16] Constitutional Law 92 €~284.1

92 Constitutional Law
92V Personal, Civil and Political Rights
92k84 Religious Liberty and Freedom of

Conscience

92k84.1 k. In General. Most Cited Cases

(Formerly 92k84(1))
Although freedom to believe is absolute, freedom to
act cannot be; conduct remains subject to regulation
for protection of society and freedom to act must
have appropriate definition to preserve enforcement
of that protection. U.S.C.A. Const.Amend. 1.

[17] Constitutional Law 92 €284.1

92 Constitutional Law
92V Personal, Civil and Political Rights
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92k84 Religious Liberty and Freedom of

Conscience

92k84.1 k. In General. Most Cited Cases

(Formerly 92k84(1))
Law, legislatively or judicially created, that would
regulate or prevent religiously motivated conduct
does not violate First Amendment if state's interest in
law's enforcement outweighs burden that law
imposes on free exercise of religion; determination
of constitutionality requires balancing of competing
interests. U.S.C.A. Const.Amend. 1.

[18] Constitutional Law 92 €+84.5(10)

92 Constitutional Law
92V Personal, Civil and Political Rights
92k84 Religious Liberty and Freedom of
Conscience
92k84.5 Particular Matters and Applications
92k84.5(7) Religious Organizations
92k84.5(10) k. Clergy. Most Cited

Cases

Even if it were assumed, without inquiry, that book
of discipline or other rule of church provided that
clerical superiors of minister had right, or even duty,
to seek medical information about minister from
minister's psychiatrist, First Amendment did not
preclude imposition of liability on minister's
superiors. U.S.C.A. Const.Amend. 1.

[19] Constitutional Law 92 €284.5(10)

92 Constitutional Law
92V Personal, Civil and Political Rights
92k84 Religious Liberty and Freedom of
Conscience
92k84.5 Particular Matters and Applications
92k84.5(7) Religious Organizations
92k84.5(10) k. Clergy. Most Cited

Cases

First Amendment did not bar judicial inquiry in
church's proceedings culminating in minister's failure
to gain reappointment where minister alleged that
two of his clerical superiors had induced his
psychiatrist to wrongfully disclose information about
him and that superiors subsequently informed various
church officials and used information to cause
minister not to be reappointed. U.S.C.A.
Const.Amend. 1.

[20] Constitutional Law 92 €284.5(10)

92 Constitutional Law
92V Personal, Civil and Political Rights
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92k84 Religious Liberty and Freedom of
Conscience
92k84.5 Particular Matters and Applications
92k84.5(7) Religious Organizations
92k84.5(10) k. Clergy. Most Cited

Cases

First Amendment did not present obstacle to
minister's right to discovery and trial evidence
bearing on issue of whether minister's clerical
superiors used information which he had induced
minister's psychiatrist to wrongfully disclose to cause
minister not to be reappointed, where litigation in no
sense involved repetitious inquiry or continuing
surveillance that would amount to excessive
entanglement between government and religion.
U.S.C.A. Const.Amend. 1.

**115 *60 Robert J. Doyle, Boston (Bruce V. Keary,
Boston, with him), for plaintiff.

Florence E. Freeman, Weston, for John E. Barclay.
Deborah S. Griffin and Ripley E. Hastings, Boston,
for Edward G. Carroll & another.

Jared H. Adams, Boston, for Donald T. Devine.

Ann M. Gilmore, Boston, for Ad-Hoc Committee of
Methodist Ministers on the Separation of Church and
State, amicus curiae, submitted a brief.

Before HENNESSEY, C.J., and WILKINS,
ABRAMS, NOLAN and O'CONNOR, JJ.
O'CONNOR, Justice.

In this action, brought by William E. Alberts, a
minister of the United Methodist Church, against
Donald T. Devine, a psychiatrist, and Edward G.
Carroll and John E. Barclay, two of the plaintiff's
clerical superiors, we hold that: (1) unless faced with
a serious danger to the patient or to others, a
physician owes a patient a duty not to disclose
without the patient's consent medical information
about the patient gained in the course of the
professional relationship, and the violation of that
duty gives rise to a civil action for whatever damages
flow therefrom; (2) a civil action will lie against
anyone who, with the requisite state of mind, induces
a violation*61 of the physician's duty of
confidentiality and thereby causes injury or loss to
the patient; and (3) in the circumstances of this case,
the religion clauses of the First Amendment to the
Constitution of the United States,™? made applicable
to the States by the Fourteenth Amendment, Everson
v. Board of Educ., 330 U.S. 1, 15, 67 S.Ct. 504, 511,
91 L.Ed. 711 (1947); Cantwell v. Connecticut, 310
U.S. 296, 303, 60 S.Ct. 900, 903, 84 L.Ed. 1213
(1940), do not preclude**116 inquiry by the courts
of the Commonwealth into church processes
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regarding the appointment and the discharge of
ministers, nor do those clauses preclude the

imposition of liability on the clerical defendants. ™2

EN2. “Congress shall make no law
respecting an establishment of religion, or
prohibiting the free exercise thereof....”

FENS3. No contention has been made that the
Constitution of the Commonwealth provides
to any of the defendants greater protection
than does the Constitution of the United
States. Therefore, we do not consider any
question of State constitutional law.

Alberts's amended complaint alleges that in April,
1973, and for some period of time before that, he was
a minister with the Southern New England
Conference of the United Methodist Church
(conference), that he and the defendant Devine had
entered into a contract for the provision of psychiatric
services, and that implicit in their relationship was a
warranty that Devine would keep confidential “all
information, observations and opinions relating to the
diagnosis, condition, behavior, and treatment” of
Alberts that Devine might gain in his professional
capacity. The complaint further alleges that on or
about April 9, 1973, in violation of that warranty and
in violation of Devine's explicit promise, made
during the course of treatment, to “respect the
confidential nature of the relationship between doctor
and patient,” Devine disclosed to the defendant
Carroll, Resident Bishop of the Boston Area of the
United Methodist Church and President of the
conference, or to Carroll's representative, information
about Alberts's “diagnosis, condition, behavior or
treatment.” The complaint alleges that Carroll and
the defendant Barclay, District Superintendent of the
Greater Boston District of the conference,
intentionally induced the disclosure, and that Carroll
and Barclay “informed numerous individual members
of the [conference], *62 as well as the various boards,
committees and subcommittees of that Conference
concerned with the appointment of its ministers to
local churches, of their opinions of [Alberts's] mental
health.” Furthermore, it is averred that Carroll
expressed to the public and to news reporters his
belief that Alberts “was mentally ill and therefore
unappointable,” and that his “belief was based on
‘competent consultation.” ”  The complaint alleges
that Carroll used the information he obtained from
Devine to cause Alberts not to be reappointed as
minister of the Old West Church in Boston, and that
the unauthorized disclosures caused Alberts
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considerable loss of earning capacity and other
financial losses, damage to his reputation, and great
mental anguish requiring medical treatment.

The three defendants filed answers, and Carroll's and
Barclay's answer, as amended, included the following
defense:  “The alleged actions by [Carroll and
Barclay], if taken at all, were taken pursuant to their
duties and authority as [Alberts's] superiors in the
hierarchy of the United Methodist Church and as
such are privileged and immune from inquiry by this
Court under the First and Fourteenth Amendments of
the United States Constitution.”

The three defendants filed motions for summary
judgment, and Devine filed a motion to dismiss. The
judge allowed Carroll's and Barclay's motion for
summary judgment, and she allowed their motions
for entry of judgment pursuant to Mass.R.Civ.P.
54(b), 365 Mass. 820 (1974). She denied both of
Devine's motions. The judge also denied a motion
filed by Alberts to amend his complaint by adding a
count for tortious interference with privacy rights.
Carroll and Barclay filed a motion for a protective
order quashing any subpoena that might be served on
them in connection with a trial of the case or on “any
other person who was a member of the United
Methodist Church in 1972 or 1973.” The motion
further requested that the judge limit further
disclosure of, and exclude from evidence at trial,
deposition  testimony  previously given, and
documents previously identified, by Carroll and
Barclay or other named individuals associated with
the United Methodist Church. Lastly, the motion
requested that the judge rule inadmissible *63 at trial
“any evidence relating in any way to the conduct,
words and thoughts of defendants Barclay and
Carroll and of any other members of the United
**117 Methodist Church in 1972 or 1973.” As
grounds for their motion, Carroll and Barclay
asserted a “constitutional prohibition of inquiry by
the civil courts into matters of church doctrine and
administration.” The judge allowed the motion in its
entirety.

At the same time that she made those rulings, the
judge reported the following questions to the Appeals
Court: (1) “[WT]hether disclosures [of confidential
medical information] by a psychiatrist of a former
patient constitutes a cognizable cause of action within
the Commonwealth of Massachusetts”; (2)
“[Wi]hether a cause of action for invasion of privacy
existed within the Commonwealth of Massachusetts
prior to July 1, 1974”; (3) “[WT]hether the actions of
the defendants Barclay and Carroll are within the
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ambit of the privileges and immunities granted by the
First and Fourteenth Amendments of the United
States Constitution”; and (4) “[W]hether [the judge]
properly invoked the First Amendment in entering
the protective order for defendants Barclay and
Carroll.” We transferred the case to this court on our
own initiative.

Before reaching the reported questions, we must
consider a procedural matter: In light of the
judgments entered for Carroll and Barclay, do our
answers to the reported questions have any
significance with respect to Alberts's claims against
them? “[Alfter verdict or after a finding of facts
under Rule 52 ... [i]f [the judge] is of opinion that an
interlocutory finding or order made by [her] so
affects the merits of the controversy that the matter
ought to be determined by the Appeals Court before
any further proceedings in the trial court, [the judge]
may report such matter, and may stay all further
proceedings except such as are necessary to preserve
the rights of the parties.” Mass.R.Civ.P. 64, 365
Mass. 831 (1974). Under the rule, a trial judge may
report a matter that ought to be determined at the
appellate level before judgment is entered or before
further proceedings take place. “In essence, the word
‘report’ connotes a suspension of the trial court's
function pending decision by an appellate court.”
*64J.W. Smith & H.B. Zobel, Rules Practice 8 64.1
(1981). Rule 64 does not authorize a report after
judgment.

[1] It is not clear from the report nor from the judge's
memorandum explaining the reasons for the report
whether the judge intended that the answers to the
reported questions would apply only to the claims
against Devine or whether she also intended them to
apply to the claims against Carroll and Barclay. In
the memorandum, the judge discusses the relevancy
of the questions to the claims against Devine,
suggesting that, in keeping with rule 64, the judge
reported the case solely to expedite the disposition of
the claims against Devine. For example, the judge
explained that the questions involving the religion
clauses are important to the claims against Devine
because, in order to establish damages as to Devine,
particularly with respect to loss of earnings, Alberts
would have to show that the information allegedly
disclosed by Devine contributed to Alberts's loss of
employment. The judge also observed that, in order
to present that proof, inquiry will be necessary into
“the processes of appointment or nonappointment by
the governing body of the church together with
consideration by a civil court of the interpretation and
application of certain codes or canons of [the] church
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as embodied within its ‘Book of Discipline.” ” Other
language in the memorandum, however, suggests that
the judge intended that the Appeals Court's answers
to the reported questions would also affect the claims
against Carroll and Barclay. For example, the
memorandum's concluding paragraph states: “The
issues raised on the summary judgments are reported
after decision and entry of final judgments as to
Barclay and Carroll and the issues raised on
interlocutory matters of the plaintiff's motion to
amend to add a count of invasion of privacy and the
denial of the defendant Devine's motion to dismiss
for failure to state a cause of action cognizable by
this court are further reported due to the nature of the
complaint as filed and the **118 status of the
pleadings.”  Without arguing the procedural point,
counsel for Carroll and Barclay have assumed that
our answers to the questions will apply to Alberts's
claims against them. In his brief, Alberts urges us to
reverse the grant of summary judgment in favor of
Carroll and Barclay, and, in *65 their briefs, Carroll
and Barclay request that we affirm that grant.
Carroll and Barclay also ask us to affirm the judge's
denial of Albert's motion to add to his complaint a
common law claim for invasion of privacy.
Although Alberts filed a timely claim of appeal from
the entry of judgments in favor of Carroll and
Barclay, he has not further perfected the appeal,
apparently in reliance on the judge's report as a
vehicle for review. See Mass.R.A.P. 5, as amended,
378 Mass. 930 (1979). In light of that reliance,
fairness requires that we treat the claims against
Carroll and Barclay as if they were here on appeal,
with Alberts assigning as error the unfavorable
rulings by the trial judge on the reported questions.
Therefore, our answers to the questions affect
Alberts's claims against Devine, Carroll, and Barclay.

Reported Question 1. A physician's duty not to
disclose confidential information.  Until this case,
we have not confronted the question whether a
patient has a nonstatutory, civil remedy against a
physician if the physician, without the patient's
consent, makes an out-of-court disclosure of
confidential information obtained in the course of the
physician-patient relationship. In Bratt v.
International Business Machs. Corp., 392 Mass. 508,
467 N.E.2d 126 (1984), although we focused our
attention on a different issue-whether the disclosure
of medical information concerning an employee to an
employer by a company physician violated the
employee's statutory right of privacy granted by G.L.
c. 214, § 1B-we “recognize[d] a patient's valid
interest in preserving the confidentiality of medical
facts relayed to a physician.” Id. at 522, 467 N.E.2d
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126. We also quoted with approval in Bratt the New
Jersey Supreme Court's statement that “[a] patient
should be entitled to freely disclose his symptoms
and condition to his doctor in order to receive proper
treatment without fear that those facts may become
public property. Only thus can the purpose of the
relationship be fulfilled.” Bratt v. International
Business Machs. Corp., supra at 522-523, 467
N.E.2d 126, quoting Hague v. Williams, 37 N.J. 328,
336, 181 A.2d 345 (1962).

[2] We continue to recognize a patient's valid interest
in preserving the confidentiality of medical facts
communicated to a physician or discovered by the
physician through examination. *66 “The benefits
which inure to the relationship of physician-patient
from the denial to a physician of any right to
promiscuously disclose such information are self-
evident.  On the other hand, it is impossible to
conceive of any countervailing benefits which would
arise by according a physician the right to gossip
about a patient's health.” _Hague v. Williams, supra
at 335-336, 181 A.2d 345. “To foster the best
interest of the patient and to insure a climate most
favorable to a complete recovery, men of medicine
have urged that patients be totally frank in their
discussions with their physicians. To encourage the
desired candor, men of law have formulated a strong
policy of confidentiality to assure patients that only
they themselves may unlock the doctor's silence in
regard to those private disclosures. The result which
these joint efforts of the two professions have
produced ... has been urged or forecast in una voce by
commentators in the field of medical jurisprudence.”
Hammonds v. Aetna Casualty & Sur. Co., 243
F.Supp. 793, 797 (N.D.Ohio 1965), and authorities
cited therein.  The Supreme Court of Oregon has
recently held that a patient in that State has a civil
right of recovery if a physician discloses without
privilege confidential information obtained from the
patient in the course of the physician-patient
relationship. Humphers v. First Interstate Bank, 298
Or. 706, 696 P.2d 527 (1985). Patients in
Massachusetts deserve no less protection.

Few cases consider the out-of-court physician-patient
privilege. “That is undoubtedly**119 due to the fact
that the confidentiality of the relationship is a
cardinal rule of the medical profession, faithfully
adhered to in most instances, and thus has come to be
justifiably relied upon by patients seeking advice and
treatment.” MacDonald v. Clinger, 84 A.D.2d 482,
483, 446 N.Y.S.2d 801 (N.Y.1982). Of the courts
that have considered the question, most have held
that a patient can recover damages if the physician
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violates the duty of confidentiality that plays such a
vital role in the physician-patient relationship. See
Humphers v. First Interstate Bank, supra; Horne v.
Patton, 291 Ala. 701, 708-709, 287 So.2d 824
(1974); Simonsen v. Swenson, 104 Neb. 224, 227,
177 N.W. 831 (1920); Hague v. Williams, supra 37
N.J. at 336, 181 A.2d 345; MacDonald v. Clinger,
supra 84 A.D.2d at 482, 446 N.Y.S.2d 801;
Hammonds v. Aetna Casualty *67 & Sur. Co., supra
at 802 (Ohio law). Only three decisions have come
to our attention in which courts have declined to
recognize such a cause of action, and we do not find
their reasoning persuasive. See Logan v. District of
Columbia, 447 F.Supp. 1328, 1335 (D.D.C.1978)
(D.C. law); Collins v. Howard, 156 F.Supp. 322, 324
(S.D.Ga.1957) (Georgia law); Quarles v. Sutherland,
215 Tenn. 651, 657, 389 S.W.2d 249 (1965).

[3] The courts that have imposed on physicians a
duty of confidentiality and have recognized a cause
of action to enforce that duty have grounded their
decisions on the determination that public policy
favors the protection of a patient's right to
confidentiality.  Courts have found indications of
that public policy in statutes creating a testimonial
privilege with respect to confidential communications
between a patient and a physician and in licensing
statutes that authorize the suspension or revocation of
a license to practice medicine if a doctor divulges a
professional secret without authorization. The
absence of statutes of that type, however, does not
indicate that no public policy favoring a patient's
right to confidentiality exists. No testimonial
privilege statute existed in Alabama when the
Supreme Court of Alabama decided Horne v. Patton,
supra. Nor did such a statute exist in New Jersey
when the Supreme Court of New Jersey decided
Hague v. Williams, supra. The principle that society
is entitled to every person's evidence in order that the
truth may be discovered may require a physician to
testify in court about information obtained from a
patient in the course of treatment. However, that
principle has no application to disclosures made out
of court. Hence, it does not preclude a cause of

action based on such disclosures. Back to brief

[41[5] In Massachusetts, the Legislature has
demonstrated its recognition of a policy favoring
confidentiality of medical facts by enacting G.L. c.
111, 8§ 8 70 and 70E, to limit the availability of
hospital records. Furthermore, G.L. c. 233, 8§ 20B,
creates an evidentiary privilege as to confidential
communications between a psychotherapist and a
patient.  The fact that no such statutory privilege
obtains with respect to physicians generally and their
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patients, Bratt v. International Business Machs.
Corp., supra 392 Mass. at 522 n. 22, 467 N.E.2d 126,
does not dissuade us from declaring *68 that in this
Commonwealth all physicians owe their patients a
duty, for violation of which the law provides a
remedy, not to disclose without the patient's consent
medical information about the patient, except to meet
a serious danger to the patient or to others.  See
Horne v. Patton, supra 291 Ala. at 709, 287 So.2d
824; Simonsen v. Swenson, supra 104 Neb. at 227-
229, 177 N.W. 831; Hague v. Williams, supra 37
N.J. at 336, 181 A.2d 345; MacDonald v. Clinger,
supra 84 A.D.2d at 487, 446 N.Y.S.2d 801; Berry v.
Moench, 8 Utah 2d 191, 196-199, 331 P.2d 814
(1958); Hammonds v. Aetna Casualty & Sur. Co.,
supra at 797.F%

EN4. In Bratt v. International Business
Machs. Corp., supra 392 Mass. at 524, 467
N.E.2d 126, this court concluded that an
employer may “have a substantial and valid
interest in aspects of an employee's health
that could affect the employee's ability
effectively to perform job duties.”  We
stated that “when medical information is
necessary reasonably to serve such a
substantial and valid interest of the
employer, it is not an invasion of privacy,
under [G.L. c. 214] § 1B, for a physician to
disclose such information to the employer.”
Id. In that case, the physician was retained
by the employer, and no physician-patient
relationship existed. 1d. 392 Mass. at 510,
522 n. 21, 467 N.E.2d 126. Furthermore,
the court focused only on the privacy statute,
and not on the nonstatutory duty of
confidentiality we address today. The
exception to the rule of confidentiality we
announce today is not so broad as to permit
a physician to disclose to a patient's
employer whatever information might bear
on the “employee’s ability effectively to
perform job duties.” Id. at 524, 467 N.E.2d
126. Disclosure is permitted only to meet a
serious danger to the patient or to others.

**120 It is true, as Devine argues, that no
Massachusetts case before this one recognizes such a
theory of liability. However, as we said in George V.
Jordan Marsh Co., 359 Mass. 244, 249, 268 N.E.2d
915 (1971), a case in which we recognized for the
first time the tort of infliction of emotional distress,
“[t]hat is true only because the precise question has
never been presented to this court for decision. That
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argument is therefore no more valid than would be an
argument by the plaintiff that there is no record of
any Massachusetts law denying recovery on such
facts.  No litigant is automatically denied relief
solely because he presents a question on which there
is no Massachusetts judicial precedent. It would
indeed be unfortunate, and perhaps disastrous, if we
were required to conclude that at some unknown
point in the dim and distant past the law solidified in
a manner and to an extent which makes it impossible
now to answer a question which had not arisen and
been answered *69 prior to that point. The courts
must, and do, have the continuing power and
competence to answer novel questions of law arising
under ever changing conditions of the society which
the law is intended to serve.” In Smith v. Driscoll,
94 Wash. 441, 442, 162 P. 572 (1917), although the
court found it unnecessary to determine “whether a
cause of action lies in favor of a patient against a
physician for wrongfully divulging confidential
communications,” the court “assumed” that “for so
palpable a wrong, the law provides a remedy.” We,
too, believe that for so palpable a wrong, the law
provides a remedy.

In Hammonds v. Aetna Casualty & Sur. Co., supra at
802-803, the court held that from the contractual
relationship between a physician and a patient there
arises a fiduciary obligation to hold in trust
confidential information. In MacDonald v. Clinger,
supra 84 A.D.2d at 486, 446 N.Y.S.2d 801, the court
concluded that the physician-patient relationship
“contemplates an additional duty springing from but
extraneous to the contract and that the breach of such
duty is actionable as a tort.” This court previously
has recognized that the physician-patient relationship
possesses fiduciary (see Warsofsky v. Sherman, 326
Mass. 290, 292, 93 N.E.2d 612 [1950] ), as well as
contractual (see Sullivan v. Q'Connor, 363 Mass.
579, 583, 296 N.E.2d 183 [1973] ), aspects. We
hold today that a duty of confidentiality arises from
the physician-patient relationship and that a violation
of that duty, resulting in damages, gives rise to a
cause of action sounding in tort against the physician.

[61[7] Reported Question 2. Nonstatutory invasion
of privacy. On October 23, 1973, the Legislature
approved St.1973, c. 941, “An Act establishing the
right of privacy and a remedy to enforce such right.”
The Act amended G.L. c. 214 by inserting § 1B,
providing: “A person shall have a right against
unreasonable, substantial or serious interference with
his privacy. The superior court shall have
jurisdiction in equity to enforce such right and in
connection therewith to award damages.” ™ As the
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parties recognize, the privacy statute does not apply
here because*70 the facts alleged by Alberts
occurred in 1972, before the statute's enactment.
Therefore, Alberts asks us to recognize for the first
time a common law cause of action for invasion of
privacy. Before the Legislature established a
statutory right of privacy, this court stated that “[w]e
need not discuss to **121 what extent in
Massachusetts violation of privacy will give rise to
tort liability to individuals.” Commonwealth v.
Wiseman, 356 Mass. 251, 258, 249 N.E.2d 610
(1969). In a line of earlier cases, we explicitly
refused to decide whether a common law right of
privacy existed in this Commonwealth. See Frick v.
Boyd, 350 Mass. 259, 263, 214 N.E.2d 460 (1966),
and cases cited. We need not decide that question
now. Even if there was a right of privacy at common
law, that right would not permit recovery in this case
beyond the recovery available for a physician's
violation of the duty of confidentiality, recognized in
our answer to reported question 1, and for the
inducement of such a violation, recognized in our
answer to question 3.

ENS. General Laws c. 214, as appearing in
St.1973, c. 1114, § 62, contained no 8 1B,
but, by St.1974, c. 193, § 1, the Legislature
reenacted 8 1B as it appeared in St.1973, c.
941.

[8] Reported Question 3.  Effect of the religion
clauses. Before discussing the religion clauses, we
must consider whether, apart from them, a patient
may hold liable one who induces a physician to
violate the duty of confidentiality that the physician
owes the patient. We hold that one who, with the
state of mind we describe below, induces a physician
wrongfully to disclose information about a patient,
may be held liable to the patient for the damages that
flow from that disclosure. The inducement need not
be a threat, nor a promise of reward, but “may be a
simple request or persuasion exerting only moral
pressure.”  Restatement (Second) Torts § 766,
comment k (1979).

[9] To establish liability the plaintiff must prove that:
(1) the defendant knew or reasonably should have
known of the existence of the physician-patient
relationship; (2) the defendant intended to induce the
physician to disclose information about the patient or
the defendant reasonably should have anticipated that
his actions would induce the physician to disclose
such information; and (3) the defendant did not
reasonably believe that the physician could disclose
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that information to the defendant without violating
the duty of confidentiality that the physician*71
owed the patient. See Hammonds v. Aetna Casualty
& Sur. Co., supra at 803; Restatement (Second) of
Torts § 876(b) (1979) (“For harm resulting to a third
person from the tortious conduct of another, one is
subject to liability if he knows ... (b) that the other's
conduct constitutes a breach of duty and gives
substantial assistance or encouragement to the other
so to conduct himself”); Restatement of Torts §
757(c) (1939) (before one is subject to liability for
use or disclosure of a trade secret obtained from
another one must have notice of the fact that
disclosure of the trade secret by the other is a breach
of duty) (see Curtiss-Wright Corp. v. Edel-Brown
Tool & Die Co., 381 Mass. 1, 5-6, 407 N.E.2d 319
[1980] ); Banks v. Everett Nat'l Bank, 305 Mass.
178, 182, 25 N.E.2d 177 (1940) (“one who
participates in the breach of trust by a fiduciary is
responsible for the damages resulting to the trust if he
knew that the fiduciary was committing such a
breach or if he had knowledge of such facts that he
could not reasonably be held to have acted in good
faith”); Restatement (Second) of Torts § 766,
comment i (1979) (to be subject to liability for
interference with a contractual relationship a person
must have knowledge of the contract and that he is
interfering with it).

[10] The principle we announce is but an application
of the general rule that a plaintiff may hold liable one
who intentionally induces another to commit any
tortious act that results in damage to the plaintiff.
See Nelson v. Nason, 343 Mass. 220, 222, 177
N.E.2d 887 (1961) (negligence); Halberstam v.
Welch, 705 F.2d 472, 481-486, 487-489
(D.C.Cir.1983) (burglary and murder); Cobb v.
Indian Springs, Inc., 258 Ark. 9, 522 S.W.2d 383,
387 (1975) (negligence); Smith v. Thompson, 103
Idaho 909, 911-912, 655 P.2d 116 (Ct.App.1982)
(arson); Duke v. Feldman, 245 Md. 454, 457, 226
A.2d 345 (1966) (assault and battery); Rael v.
Cadena, 93 N.M. 684, 684-685, 604 P.2d 822
(Ct.App.1979) (battery); Russell v. Marlboro Books,
18 Misc.2d 166, 179, 183 N.Y.S2d 8
(N.Y.Sup.Ct.1959) (libel).

[11] In this case, deposition testimony established
that Carroll and Barclay knew of the physician-
patient relationship between Devine and Alberts and
that they **122 intended to induce Devine to disclose
information about Alberts. To be entitled to
summary  judgment, therefore, apart from
consideration of the *72 relationship between church
and State, Carroll and Barclay had to demonstrate
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that there was no dispute of material fact that they
reasonably believed that Devine could give them the
information they sought without violating his duty of
confidentiality owed to Alberts. Carroll and Barclay
did not do so.

We now reach the third reported question:
“[W]hether the actions of the defendants Barclay and
Carroll are within the ambit of the privileges and
immunities granted by the First and Fourteenth
Amendments of the United States Constitution.” We
read the reported question to include two questions.
First, do the religion clauses preclude the imposition
of liability on Carroll and Barclay? And, second, in
connection with Alberts's proof of damages, may the
court constitutionally inquire into the church's
proceedings that resulted in Alberts's failure to gain
reappointment as minister of the Old West Church?

[12] We begin with the recognition that the First
Amendment prohibits civil courts from intervening in
disputes concerning religious doctrine, discipline,
faith, or internal organization. Jones v. Wolf, 443
U.S. 595, 602, 99 S.Ct. 3020, 3024, 61 L.Ed.2d 775
(1979). Serbian E. Orthodox Diocese for the U.S. &
Can. v. Milivojevich, 426 U.S. 696, 709, 96 S.Ct.
2372, 2380, 49 L.Ed.2d 151 (1976). Presbyterian
Church in the U.S. v. Mary Elizabeth Blue Hull
Memorial Presbyterian Church, 393 U.S. 440, 449,
89 S.Ct. 601, 606, 21 L.Ed.2d 658 (1969). Watson v.
Jones, 80 U.S. (13 Wall.) 679, 727, 20 L.Ed. 666
(1871). See United Kosher Butchers Ass'n v.
Associated Synagogues of Greater Boston, Inc., 349
Mass. 595, 598, 211 N.E.2d 332 (1965); Reardon v.
Lemoyne, 122 N.H. 1042, 1047, 454 A.2d 428
(1982). Carroll and Barclay claim that, as Alberts's
clerical superiors, they had the duty to obtain
information about Alberts's mental and emotional
well-being, and that the Book of Discipline of the
United Methodist Church privileged them to seek
such information from Devine. They argue that the
principle enunciated in the cases cited above
precludes judicial inquiry into the merit of Alberts's
claims against them and into the process by which the
members of the church voted to retire Alberts. We
disagree.

[13][14] It is clear that the assessment of an
individual's qualifications to be a minister, and the
appointment and retirement of ministers, are
ecclesiastical matters entitled to constitutional
protection*73  against judicial or other State
interference. Kedroff v. St. Nicholas Cathedral, 344
U.S. 94, 116, 73 S.Ct. 143, 154, 97 L.Ed. 120 (1952).
Gonzalez v. Roman Catholic Archbishop of Manila,
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280 U.S. 1, 16-17, 50 S.Ct. 5, 7-8, 74 L.Ed. 131
(1929). Kaufmann v. Sheehan, 707 F.2d 355, 358-
359 (8th Cir.1983). However, this case does not
involve the propriety of the United Methodist
Church's refusal to reappoint Alberts as minister of
the Old West Church. Nor does this case involve
Alberts's qualifications to serve as a minister. A
controversy concerning whether a church rule grants
religious superiors the civil right to induce a
psychiatrist to violate the duty of silence that he owes
to a patient, who happens to be a minister, is not a
dispute about religious faith or doctrine nor about
church discipline or internal organization. Nor is a
controversy concerning the causal connection
between a psychiatrist's disclosure of confidential
information and a minister's failure to gain
reappointment such a dispute.

[15][16] Even if the First Amendment precludes
judicial inquiry as to whether a church rule provided
that Carroll and Barclay had the right to seek medical
information from Alberts's psychiatrist, so that the
court must assume in Carroll's and Barclay's favor the
existence of a church rule granting that right, it does
not follow that the religion clauses preclude the
imposition of liability on Carroll and Barclay.
Although the freedom to believe “is absolute,” the
freedom to act “cannot be. Conduct remains subject
to regulation for the **123 protection of society.
The freedom to act must have appropriate definition
to preserve the enforcement of that protection.”
Attorney Gen. v. Bailey, 386 Mass. 367, 375, 436
N.E.2d 139 (1982), quoting Cantwell v. Connecticut,
310 U.S. 296, 303-304, 60 S.Ct. 900, 903, 84 L.Ed.
1213 (1940). See Braunfeld v. Brown, 366 U.S. 599,
603, 81 S.Ct. 1144, 1146, 6 L.Ed.2d 563 (1961);
Reynolds v. United States, 98 U.S. (8 Otto) 145, 164,
25 L.Ed. 244 (1878).

[17] A law, legislatively or judicially created, that
would regulate or prevent religiously motivated
conduct does not violate the First Amendment if the
State's interest in the law's enforcement outweighs
the burden that the law imposes on the free exercise
of religion. A determination of constitutionality
requires a balancing of the competing interests. See
Wisconsin v. Yoder, 406 U.S. 205, 215-229, 92 S.Ct.
1526, 1533-1540, 32 L.Ed.2d 15 (1972). *74 Prince
v. Massachusetts, 321 U.S. 158, 164-170, 64 S.Ct.
438, 441-444, 88 L.Ed. 645 (1944). Cantwell v.
Connecticut, supra 310 U.S. at 307, 60 S.Ct. at 905.
Catholic High School Ass'n of the Archdiocese of
N.Y. v. Culvert, 753 F.2d 1161, 1169 (2d Cir.1985).
Obviously, the imposition of liability on Carroll and
Barclay for inducing a violation of Devine's duty to
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Alberts would inhibit such conduct. We must
determine whether such inhibition burdens the free
exercise of religion by Carroll, Barclay, or the United
Methodist Church, and if it does, we must then
determine whether the Commonwealth possesses an
interest sufficiently compelling to justify the burden.
See Wisconsin v. Yoder, supra. Sherbert v. Verner,
374 U.S. 398, 403-409, 83 S.Ct. 1790, 1793-1796, 10
L.Ed.2d 965 (1963). Catholic High School Ass'n of
the Archdiocese of N.Y. v. Culvert, supra at 1171.
Attorney Gen. v. Bailey, supra 386 Mass. at 375, 436
N.E.2d 139.

[18][19] As we have observed, churches have a
significant interest in assessing the qualifications of
their ministers, and in appointing and retiring them.
But, in view of the freedom that ecclesiastical
authorities and church members have to determine
who the church's ministers will be, and in view of the
numerous sources of relevant information available
to assist those making such determinations-other than
information available only from a minister's
physician-a rule that prevents interference with
physician-patient relationships will have little impact
on the free exercise of religion. On the other hand,
as we have discussed earlier in this opinion, public
policy strongly favors judicial recognition of a
physician's duty to honor the confidentiality of
information gained through the physician-patient
relationship. We conclude, therefore, that even if it
be assumed, without inquiry, that the Book of
Discipline or other rule of the United Methodist
Church provides that Carroll and Barclay had a right,
or even a duty, to seek medical information about
Alberts from Devine, the First Amendment does not
preclude the imposition of liability on those
defendants. We also conclude that the First
Amendment does not bar judicial inquiry into the
church's proceedings culminating in Alberts's failure
to gain reappointment.

[20] Reported Question 4. Protective order. The
final reported question asks: “[w]hether the [judge]
properly invoked the First Amendment in entering
the protective order for defendants *75 Barclay and
Carroll.”  We answer that question “no.” As we
have stated, the First Amendment does not preclude
civil courts from examining the proceedings that
resulted in Alberts's failure to gain reappointment as
minister of the Old West Church in order to
determine whether that event resulted from wrongful
conduct of the defendants.  Accordingly, the First
Amendment does not present an obstacle to Alberts's
right to discovery and trial evidence bearing on that
issue. This litigation in no sense involves repetitious
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inquiry or continuing surveillance that would amount
to the excessive entanglement between government
and religion that the First Amendment prohibits. See
Lynch v. Donnelly, 465 U.S. 668, 104 S.Ct. 1355,
1364, 79 L.Ed.2d 604 (1984); **124Lemon V.
Kurtzman, 403 U.S. 602, 611-625, 91 S.Ct. 2105,
2110-2117, 29 L.Ed.2d 745 (1971); Walz v. Tax
Comm'n of the City of N.Y., 397 U.S. 664, 668-669,
90 S.Ct. 1409, 1411, 25 L.Ed.2d 697 (1970);
Surinach v. Pesquera de Busquets, 604 F.2d 73, 78

(1st Cir.1979).

Conclusion. We hold today that, absent the patient's
consent or a serious danger to the patient or to others,
a physician owes to a patient a duty not to disclose
information gained through the physician-patient
relationship, and a violation of that duty gives rise to
a cause of action sounding in tort. Therefore, we
answer reported question number one “yes.”  No
answer to reported question number two is required.
Finally, we conclude that the religion clauses of the
First Amendment do not preclude the imposition of
liability on Carroll and Barclay nor bar the courts of
this Commonwealth from inquiring into the church's
proceedings that resulted in Alberts's failure to gain
reappointment as minister of Boston's Old West
Church.  Therefore, we answer reported questions
number three and four “no,” and, because Carroll and
Barclay have not established by uncontroverted
affidavits and other supporting materials that Alberts
cannot prove his claims, we reverse the grant of
summary judgment in favor of Carroll and Barclay
and the judgments entered pursuant thereto, vacate
the protective order entered below, and remand this
case to the Superior Court for further proceedings not
inconsistent with this opinion.

So ordered.

Mass.,1985.

Alberts v. Devine

395 Mass. 59, 479 N.E.2d 113

END OF DOCUMENT
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E- Principles of Medical Ethics

Preamble:

The medical profession has long subscribed to a body of ethical statements developed primarily for the benefit
of the patient. As a member of this profession, a physician must recognize responsibility to patients first and
foremost, as well as to society, to other health professionals, and to self. The following Principles adopted by
the American Medical Association are not laws, but standards of conduct which define the essentials of
honorable behavior for the physician.

I. A physician shall be dedicated to providing competent medical care, with compassion and respect for
human dignity and rights.

Il. A physician shall uphold the standards of professionalism, be honest in all professional interactions, and
strive to report physicians deficient in character or competence, or engaging in fraud or deception, to
appropriate entities.

Ill. A physician shall respect the law and also recognize a responsibility to seek changes in those
requirements which are contrary to the best interests of the patient.

See next
IV. A physician shall respect the rights of patients, colleagues, and other health professionals, and shall

safeguard patient confidences and privacy within the constraints of the law. page

V. A physician shall continue to study, apply, and advance scieniific knowledge, maintain a commitment to
medical education, make relevant information available to patients, colleagues, and the public, obtain
consultation, and use the talents of other health professionals when indicated.

VI. A physician shall, in the provision of appropriate patient care, except in emergencies, be free to choose
whom to serve, with whom to associate, and the environment in which to provide medical care.

VII. A physician shall recognize a responsibility to participate in activities contributing to the improvement of
the community and the betterment of public health.

VIil. A physician shall, while caring for a patient, regard responsibility to the patient as paramount.

IX. A physician shall support access to medical care for all people.
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E-5.05 Confidentiality.

The information disclosed to a physician during the course of the relationship between physician and patient is
confidential to the greatest possible degree. The patient should feel free to make a full disclosure of
information to the physician in order that the physician may most effectively provide needed services. The
patient should be able to make this disclosure with the knowledge that the physician will respect the
confidential nature of the communication. The physician should not reveal confidential communications or
information without the express consent of the patient, unless required to do so by law. Back to brief

The obligation to safeguard patient confidences is subject to certain exceptions which are ethically and legally
justified because of overriding social considerations. Where a patient threatens to inflict serious bodily harm to
another person or to him or herself and there is a reasonable probability that the patient may carry out the
threat, the physician should take reasonable precautions for the protection of the intended victim, including
notification of law enforcement authorities. Also, communicable diseases, gun shot and knife wounds should
be reported as required by applicable statutes or ordinances. (IV) Issued December 1983; Updated June
1994.
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E-5.059 Privacy in the Context of Health Care
E-5.059 Privacy in the Context of Health Care.

In the context of health care, emphasis has been given to confidentiality, which is defined as information told
in confidence or imparted in secret. However, physicians also should be mindful of patient privacy, which
encompasses information that is concealed from others outside of the palient-physician relationship.

Physicians must seek to protect patient privacy in all of its forms, including (1) physical, which focuses on
individuals and their personal spaces, (2) informational, which involves specific personal data, (3) decisional,
which focuses on personal choices, and (4) associational, which refers to family or other intimate relations.
Such respect for patient privacy is a fundamental expression of patient autonomy and is a prerequisite to
building the trust that is at the core of the patient-physician relationship.

Privacy is not absolute, and must be balanced with the need for the efficient provision of medical care and
the availability of resources. Physicians should be aware of and respect the special concerns of their patients
regarding privacy. Patients should be informed of any significant infringement on their privacy of which they
may otherwise be unaware. (1, IV} Issued June 2002 based on the report "Privacy in the Context of Health
Care,” adopted December 2001.
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L. Rich Humpherys, 1582
CHRISTENSEN & JENSEN, P.C.
50 South Main Street, Suite 1500
Salt Lake City, Utah 84144
Telephone: (801) 323-5000
Facsimile: (801) 355-3472
Attorneys for Plaintiff

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

NICHOLAS SORENSEN, KEVIN AND
PAMELA SORENSEN, limited guardians and
conservators of Nicholas Sorensen, COMPLAINT AND

o JURY DEMAND
Plaintiff,

VS. Civil No.

o Judge
JOHN P. BARBUTO, individually, JOHN P.

BARBUTO, M.D., P.C., dba NEUROLOGY
IN FOCUS,

Defendants.

Plaintiffs allege against defendants as follows:

1. Plaintiffs are residents of Salt Lake County, State of Utah and all actions relating
to this matter occurred in Salt Lake County, Utah.
2. Defendant Dr. John P. Barbuto (hereinafter “defendant Barbuto”), is a resident of

Salt Lake County, State of Utah, and engages in the practice of medicine in Salt Lake County,
Utah.







3. Defendant, John P. Barbuto, M.D., P.C. (hereafter “defendant Barbuto P.C.”), is a
professional corporation organized under the laws of the State of Utah, with its principal place of
business in Salt Lake County, Utah.

4. Defendants Barbuto and Barbuto, P.C. also do business under the name of
Neurology in Focus, a clinic at Healthsouth Rehabilitation Hospital of Utah, 8074 South 1300
East, Sandy, Utah.

5. On or about July 24, 1999, plaintiff Nicholas Sorensen was involved as a
passenger in a serious one car roll over on I-15 near Tremonton, Utah. In the accident, a
passenger was killed and Sean Marcelis, the driver, and plaintiff Nicholas Sorensen were
seriously injured, with Nicholas Sorensen sustaining significant brain and back injuries.

6. As a result of the head injuries, Nicholas Sorensen received medical care from
defendants for approximately a year and a half. This treatment included diagnostic tests and
examinations, prescriptions for medicine, overseeing cognitive therapy, and other treatment for
seizures and brain injury. Defendants’ treatment of Nicholas Sorensen ended when defendants
were no longer on the approved list of health providers under plaintiff’s medical insurance plan.

Thereafter, Nicholas Sorensen was treated by Dr. Michael Goldstein at Western Neurological

Associates, where he continues to receive treatment. |Back to brief |

7. Being unable to reach a settlement with Safeco Insurance Company, the driver’s
insurer, Nicholas Sorensen filed an action seeking compensation for his injuries from the

accident. The case was entitled Nicholas Sorensen v. Jack W. Marcelis, Michelle Marcelis and

Sean Marcelis, Civil No. 000905711, Third Judicial District Court, Salt Lake County, State of
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Utah, (hereinafter referred to as “the Personal Injury Action”). The Personal Injury Action
concluded after trial in October 2003, resulting in a verdict in favor of Nicholas Sorensen.

8. During the course of the Personal Injury Action, defendants’ medical records
regarding Nicholas Sorensen were produced and were made part of the stipulated evidence at
trial. Neither party took the deposition of defendant Barbuto until September 30, 2003, just
seven days before trial commenced. Defense counsel in the Personal Injury Action (hereinafter
referred to as “Pl defense counsel”) subpoenaed defendant Barbuto in May 2003 to testify at trial
(which was then set for the end of May). A week before trial, the trial date was postponed until
October 2003.

9. During the period of May through September 2003, defendants began having
direct communications with the P1 defense counsel. These communications took place without
any notice to plaintiffs and plaintiffs’ counsel in the Personal Injury Action. In the course of
these conversations, defendants surreptitiously volunteered and assisted Pl Defense Counsel and
agreed that defendant Barbuto would be their expert witness. During all times, defendants
admittedly had no authorization or release from Nicholas Sorensen or his parents.

10. During the course of defendants undisclosed retention by said Pl defense counsel,
Defendant Barbuto changed many of his treating diagnoses and opinions regarding plaintiff’s
seizure disorders and other problems. Defendant Barbuto now claimed that Nicholas Sorensen
was not suffering from seizures, rather, his problems were in large part psychological/social in

origin.







11.  Approximately 2 — 3 weeks before trial in October 2003, by happenstance,
plaintiffs’ counsel discovered the surreptitious retention of defendants Barbuto P.C. by PI
defense counsel and immediately scheduled Dr. Barbuto‘s deposition on September 30, 2003. In
a meeting shortly before and during the deposition, plaintiffs learned for the first time that
defendants had been retained by the Pl defense counsel, had changed their treating diagnosis and
opinions, and had prepared an extensive report, outlining the new opinions. At that time,
plaintiffs obtained the records regarding the numerous communications between defendant
Barbuto and the PI defense counsel. In an emergency motion, the trial court excluded Dr.
Barbuto and his new opinions.

12. Dr. Barbuto is notorious for his extreme defense biases and his close relationship
with insurers and insurer’s defense counsel. He has admitted performing approximately 200
IME’s per year, all for the defense, opining in nearly every case, if not all cases, that the
plaintiff’s pain and other problems were primarily or totally from psychological and/or
secondary gain origin. He has made hundreds of thousands of dollars a year doing the
independent medical examinations for the defense. He rarely, if ever, does any independent
medical examinations in behalf of a plaintiff. Dr. Barbuto’s reports and opinions are predictable
with nearly always the same conclusion that the plaintiff’s problems are psychological and
founded in conscious or subconscious motivation for secondary gain.

13. Defendant Barbuto endears himself to the defense bar, which constitutes the
source of the vast majority of his income. Even though he was involved with plaintiff Nicholas

Sorensen as a treating physician, he disregarded his ethical and legal responsibilities of







confidentiality/privilege and readily communicated with the Pl defense counsel who were in
opposition to his own patient’s claims. To appease defense counsel and insurance companies,
defendant Barbuto will not hesitate to change or spin his treating medical opinions to favor the
defense, all for the purpose of enhancing his own personal monetary gain and to advance his
strong philosophical opinions cause against the legal compensation system in America.

14.  Atall times mentioned herein, the actions and omissions of defendants were
performed by defendant John P. Barbuto, an individual, acting within the purpose and scope of
his agency and employment, and defendant Barbuto P.C. has ratified and approved all actions

and omissions of defendant Barbuto individually.

FIRST CAUSE OF ACTION
(Breach of the Covenant of Good Faith and Fair Dealing)

15.  The relationship between plaintiff Nicholas Sorensen and defendants Barbuto
P.C. was a special relationship through which implied duties of good faith and fair dealing arose,
including the duty to guard the confidentiality, privacy and other rights of Nicholas Sorensen,
consistent with laws, regulations and the general practices and procedures of the medical
profession.

16. In the absence of a reasonable basis for doing so and with full knowledge and/or
reckless disregard for the confidences, privileges, and rights of their patient, defendants have

breached their implied duties of good faith and fair dealing.







17. Defendants intentionally and/or recklessly engaged in a course of conduct to

further their own economic interests and in violation of their obligations to plaintiffs, including,

but not limited to:

a.

disclosing confidential and private information without an appropriate
release signed by Nicholas Sorensen;

surreptitiously aiding and abetting the attorney and party opposing
plaintiff’s interests;

unreasonably altering treating diagnosis and opinions after being retained
by defense attorneys;

failing to affirmatively and voluntarily disclose ex parte contacts with
opposing attorneys;

acting and omitting to act in conflict with their legal and ethical duties;
pursuing a personal cause and philosophy in conflict with and at the
expense of his own patient;

performing all of the above with the intent and motive to ingratiate himself
and find favor with insurance companies and defense counsel, all for the
purpose of monetary and personal gain at the expense of his patient;
violating other conflicts of interest; and

other wrongful and illegal conduct.

18. Defendants pursued said course of conduct intentionally, maliciously, in

conscious disregard of the rights and privileges of plaintiffs and/or with reckless disregard of the







circumstances of the plaintiffs and the likelihood of causing plaintiffs financial, emotional and
mental harm, and/or at all times to further their own economic interests at the expense of
plaintiffs’ economic interests, mental health and well-being.

19.  Asadirect proximate result of defendants’ actions and omissions, plaintiffs have
suffered financial and emotional trauma as well as other general damages in an amount not yet
determined. Plaintiffs have further incurred attorney’s fees, litigation expenses and other

consequential damages in an amount not yet determined.

SECOND CAUSE OF ACTION
(Breach of Professional Standards and Statutes)

20. Plaintiffs reallege paragraphs 1 through 19 above.

21. Professional medical standards regarding the relationship between defendants and
Nicholas Sorensen, conflicts of interest, the handling of confidential and private information and
other standards were breached by defendants, as set forth above.

22, In addition to the general duties of the medical profession, defendants have
breached specific statutes applicable to healthcare providers, including but not limited to:

a. the Health Insurance Portability and Accountability Act (“HIPAA”™);

b. the Utah Medical Practice Act; and

C. other statutes and regulations applicable to the defendants in these
circumstances.

23. Defendants’ breach of these duties proximately caused special, general and other

consequential damages to plaintiffs, the amount of which will be established at the time of trial.







24. Defendants have pursued said course of conduct intentionally, maliciously and in
conscious disregard of the rights of plaintiffs, and/or with reckless disregard of the circumstances
of the plaintiffs and the likelihood of causing plaintiffs financial, emotional and mental distress,
and/or at all times to further their own economic interest at the expense of plaintiffs’ economic
interests, mental health and well being; and that said conduct was a part of an overall course of
conduct to unreasonably further defendants’ own economic and other interests.

25.  Asaresult of the conduct of defendants, plaintiffs are entitled to special, general,
consequential and punitive damages.

THIRD CAUSE OF ACTION
(Invasion of Privacy)

26. Plaintiffs reallege paragraphs 1 through 25 above.

217. Defendants actions and nondisclosures as described above constitute a violation
of plaintiffs’ rights to privacy.

28. Defendants pursued said course of conduct intentionally, maliciously, in
conscious disregard of the rights, and/or with reckless disregard of the circumstances of the
plaintiffs and the likelihood of causing plaintiffs financial, emotional and mental distress, and/or
at all times to further their own economic interest at the expense of plaintiffs’ economic interests,
mental health and well being; and that said conduct was a part of an overall course of conduct to
unreasonably further defendants’ own economic and other interests.

29.  Asaresult of the conduct of defendants, plaintiffs are entitled to special, general,

consequential and punitive damages.







FOURTH CAUSE OF ACTION
(Intentional Infliction of Emotional Distress)

30. Plaintiffs reallege paragraphs 1 through 29 above.

31.  Asdescribed above, defendants pursued an outrageous course of conduct,
intentionally and/or recklessly, proximately causing plaintiffs severe emotional distress, shock
and other painful emotions.

32. Defendants are liable for plaintiffs’ special, general and exemplary damages, as
set forth above.

FIFTH CAUSE OF ACTION
(Negligence)

33. Plaintiffs reallege paragraphs 1 — 32 above.

34, Professional medical standards regarding the relationship between physicians and
patients outline the fiduciary-type duties owed by defendants to Nicholas Sorensen, including the
duty to work in the best interest of a patient’s health to protect the patient’s privacy.

35.  Through the course of conduct described herein, defendants have breached their
duty to Nicholas Sorensen have proximately caused damage to plaintiffs, including emotional
distress, shock, and other painful emotions.

36. Defendants are liable for plaintiffs’ special, general and exemplary damages, as

set forth above.

WHEREFORE, plaintiffs pray for judgment against defendants as follows:

1. For special, general and consequential damages as proven at the time of trial.







2. For attorney’s fees, costs and expenses of litigation, as determined at the time of
trial.

3. For exemplary and punitive damages as established at the time of trial.

4, For such other and further relief as the Court may deem just and proper under the
circumstances.

JURY DEMAND
Plaintiffs hereby demand a trial by jury in this action and file the required statutory fee.
DATED this __ day of January, 2004

CHRISTENSEN & JENSEN, P.C.

L. Rich Humpherys
Attorneys for Plaintiffs

Plaintiffs’ Address:

9249 So. Tortellini Drive
Sandy, UT 84093
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An action was brought by a patient against his
physician for damages allegedly suffered by reason
of the physician's revealing to the patient's employer
information concerning the patient which the
physician had acquired during the patient's treatment.
The Circuit Court, Mobile County, Elwood L. Hogan,
J., sustained demurrers to the complaint, and the
patient appealed. The Supreme Court, Bloodworth,
J., held that there was a confidential relationship
between the doctor and the patient which imposed a
duty upon the doctor not to disclose information
concerning his patient obtained in the course of
treatment, that the physician's release of the
information to the patient's employer constituted an
invasion of the patient's privacy, and that by entering
into the physician-patient relationship the physician
impliedly contracted to keep confidential all personal
information given him by the patient.

Reversed and remanded.

Heflin, C.J., concurred and filed opinion.
Merrill, J., concurred specially and filed opinion.
Maddox and Faulkner, JJ., concurred in result.

MccCall, J., dissented and filed opinion
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Supreme Court will consider merits of appeal where
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assignment clearly presents question for review even
though there may have been better way to frame
assignment.  (Per Bloodworth, J., three Justices
concurring and three Justices concurring in result.)
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30k725 Rulings on Pleadings

30k725(2) k. Demurrer or Exception.
Most Cited Cases
Where appellant assigned as error trial court's
sustaining of demurrer on each of several grounds
specified by appellee in demurrer and grounds of
demurrer must have been one or more of those
enumerated by appellant in his assignments,
assignments of error were sufficient even though
each merely stated that court erred in sustaining
demurrer and referred to numbered ground for
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198H Health
198HV Malpractice, Negligence, or Breach of
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(Formerly  299k15(9)
Surgeons)
Question of whether or not physician may be barred
at trial from testifying as to information obtained
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of liability of physician for unauthorized extrajudicial
disclosures of such information. (Per Bloodworth, J.,
three Justices concurring and three Justices
concurring in result.)

Physicians and

[4] Health 198H €642

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV(B) Duties and Liabilities in General
198Hk642 k. Confidentiality; Patient
Records. Most Cited Cases

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.




Judd Humpherys


Highlight





Judd Humpherys


Text Box


Back to brief








287 So.2d 824
291 Ala. 701, 287 So.2d 824
(Cite as: 291 Ala. 701, 287 So.2d 824)

(Formerly  299k15(9)
Surgeons)
Medical doctor is under general duty not to make
extrajudicial disclosures of information acquired in
course of doctor-patient relationship, and breach of
that duty will give rise to cause of action except
where physician's duty of nondisclosure subject to
exceptions prompted by supervening interests of
society or private interests of patient himself. (Per
Bloodworth, J., three Justices concurring and three
Justices concurring in result.)
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releasing medical information concerning patient to
patient's employer without patient's consent. (Per
Bloodworth, J., three Justices concurring and three
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Physicians and
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Damages
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115111(A)2 Mental Suffering and Emotional
Distress

115k57.19 Intentional or Reckless
Infliction of Emotional Distress; Outrage
115k57.20 k. In General. Most Cited
Cases
(Formerly 115k50.10, 379k8.5(2))
Person has right to be free from unwarranted
publicity —or unwarranted appropriation  or
exploitation of his personality, publicization of his
private affairs with which public has no legitimate
concern, or wrongful intrusion into his private
activities in such manner as to outrage or cause
mental suffering, shame or humiliation to person of
ordinary sensibilities.  (Per Bloodworth, J., three
Justices concurring and three Justices concurring in
result.)
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result.)
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BLOODWORTH, Justice.

Plaintiff Larry Horne comes here on a voluntary
nonsuit assigning as error the trial court's ruling in
sustaining defendant's demurrer to his complaint.

This case is alleged to have arisen out of the
disclosure by Dr. Patton, defendant herein, to
plaintiff's employer of certain information acquired in
the course of a doctor-patient relationship between
plaintiff Horne and defendant doctor, contrary to the
expressed instructions of patient Horne. Plaintiff
Horne's original complaint asserted that the alleged
conduct constituted a breach of fiduciary duty and an
invasion of the plaintiff's right of privacy. Demurrer
to this complaint was sustained. Subsequently, three
amended counts were filed and demurrer to these
counts was also sustained. Plaintiff thereupon took a
voluntary nonsuit and filed this appeal.

There are sixty-eight assignments of error on this
appeal. Appellant has expressly waived all but
twenty-two, relating to the trial court's sustaining of
defendant's demurrer to the complaint as last
amended.

Count | of the amended complaint alleges in
substance that defendant is a medical doctor, that
plaintiff was a patient of defendant doctor for
valuable consideration, that plaintiff instructed
defendant doctor not to release any medical
information  regarding  plaintiff to  plaintiff's
employer, and that defendant doctor proceeded to
release full medical information to plaintiff's
employer without plaintiff's authorization. Count I
further alleges that the doctor-patient relationship
between plaintiff and defendant was a confidential
relationship which created a fiduciary duty from the
defendant-doctor to the plaintiff-patient, that the
unauthorized release of said information breached
said fiduciary duty, moreover that said disclosure
violated the Hippocratic Oath which defendant had
taken and therefore constitutes unprofessional
conduct. Plaintiff avers that as a direct*705 **826
and proximate result of the release of said
information, plaintiff was dismissed from his
employment.

Count Il alleges the same basic facts but avers that
the release of said information was an unlawful and
wrongful invasion of the plaintiff's privacy.

Count Il alleges, in substance, that plaintiff entered
into a physician-patient contractual relationship for a
consideration with the defendant, whereby through
common custom and practice, impliedly, if not
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expressly, defendant agreed to keep confidential
personal information given to him by his patient, that
plaintiff believed the defendant would adhere to such
an implied contract, with the usual responsibility of
the medical profession and the traditional
confidentiality of patient communications expressed
in the Hippocratic Oath taken by the defendant.
Count Il goes on to allege that defendant breached
said contract by releasing full medical information
regarding the plaintiff to plaintiff's employer.

It is defendant's initial contention that this court
cannot review appellant's assignments of error
because they are deficient, relying primarily upon
Alldredge v. Alldredge, 288 Ala. 625, 264 So.2d 182.
Appellant's assignments of error are in the following
form:

‘47. The court erred in sustaining ground No. 1 of
Defendant's demurrer to the complaint as last
amended and filed June 20, 1972.'

The other assignments of error are in the same form
assigning as error the trial court's sustaining the
remaining twenty-one grounds of defendant's
demurrer.

[1] The trial court's judgment sustaining the demurrer
does not give specific ground for its decision. It
simply reads: “* * * demurrer * * * to the complaint
as last amended * * * is hereby sustained.” Clearly,
the approved practice has been to simply assign as
error the sustaining of the demurrer to each count of
the amended complaint without enumerating the
specific grounds of demurrer severally. But, this
court has heretofore held that the court will look at
the merits where the assignment clearly presents the
question for review, even though there may have
been a better way to frame the assignment. See, e.g.,
Alabama Electric Coop., Inc. v. Alabama Power Co.,
283 Ala. 157, 214 So.2d 851 (1968).

[2] In the case at bar, plaintiff has assigned as error
the sustaining of the demurrer on each of the several
grounds specified by defendant in his demurrer.
Every ground before the trial court is included.
While the judgment does not reveal which grounds of
the demurrer the trial judge considered to be valid, it
is obvious it must have been one or more of those
enumerated by plaintiff in his assignments. It seems
clear, beyond peradventure, from the assignments
when  considered  collectively, that plaintiff
challenges the trial court's sustaining of the demurrer
to each count of his amended complaint. Alldredge
v. Alldredge, supra, is distinguishable in this regard,
and there is no sound reason for expanding this rule
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to encompass the instant case. It follows then that
plaintiff's assignments of error do comply with Rule
1 of the Revised Rules of Practice of the Supreme
Court of Alabama, however inartfully they may be
drawn.

Defendant next contends that, because plaintiff
assigned as error the sustaining of defendant's
demurrer to the complaint as a whole, if any one of
the three counts are demurrable the judgment of the
trial court should be affirmed, citing Whatley v.
Alabama Dry Dock and Shipbuilding Co., 279 Ala.
403, 186 So.2d 117 (1966). While counsel for
plaintiff admits that this appears to be the prevailing
law at present, he urges this court to consider the
merits of each of the three counts. Given the
result*706 **827 we reach, we need not consider
this contention.

And, now to consider each of the counts.

Count |

Whether or not there is a confidential relationship
between doctor and patient which imposes a duty on
the doctor not to freely disclose information obtained
from his patients in the course of treatment is a
question of first impression in this state. The
question has received only a limited consideration in
other jurisdictions, and its resolution has been varied.
Those states which have enacted a doctor-patient
testimonial privilege statute have been almost
uniform in allowing a cause of action for
unauthorized disclosure. See, e.g., Hammonds v.
Aetna Casualty & Surety Co., 237 F.Supp. 96,
motion for reconsideration denied, 243 F.Supp. 793
(N.D.Ohio, 1965); Berry v. Moench, 8 Utah 2d 191,
331 P.2d 814 (1958); Clark v. Geraci, 29 Misc.2d
791, 208 N.Y.S.2d 564 (1960); Felis v. Greenberg,
51 Misc.2d 441, 273 N.Y.S.2d 288 (1966); Smith v.
Driscoll, 94 Wash. 441, 162 Pac. 572 (1917).

Alabama, however, has not enacted such a privilege
statute. In reviewing cases from other states which
also do not have a doctor-patient testimonial
privilege, the jurisdictions are split about evenly on
this issue. After a careful consideration of this issue,
it appears that the sounder legal position recognizes
at least a qualified duty on the part of a doctor not to
reveal confidences obtained through the doctor-
patient relationship.

In the case of Hague v. Williams, 37 N.J. 328, 181
A.2d 345 (1962), the Supreme Court of New Jersey
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considered the question as to whether an action will
lie for unauthorized disclosure by a doctor of
information  obtained in the doctor-patient
relationship. The case arose in the context of a
disclosure by a physician of the medical history of a
deceased patient to the patient's life insurers. After
carefully noting that New Jersey, unlike several other
states which had previously recognized such a cause
of action, did not recognize a doctor-patient
testimonial privilege, the New Jersey court went on
to distinguish testimonial and non-testimonial
disclosure. The court found a confidential
relationship between doctor and patient giving rise to
a general duty not to make non-testimonial
disclosures of information obtained through the
doctor-patient relationship. The court stated the duty
as follows:

‘However, the same philosophy does not apply with
equal rigor to non-testimonial disclosure. The above
ethical concepts, although propounded by the medical
profession under its own code, are as well expressive
of the inherent legal obligation which a physician
owners to his patient. The benefits which inure to the
relationship of physician-patient from the denial to a
physician of any right to promiscuously disclose such
information are self-evident. On the other hand, it is
impossible to conceive of any countervailing benefits
which would arise by according a physician the right
to gossip about a patient's health.

‘A patient should be entitled to freely disclose his
symptoms and condition to his doctor in order to
receive proper treatment without fear that those facts
may become public property. Only thus can the
purpose of the relationship be fulfilled. So here,
when the plaintiffs contracted with defendant for
services to be performed for their infant child, he was
under a general duty not to disclose frivolously the
information received from them, or from an
examination of the patient.

“This is not to say that the patient enjoys an absolute
right, but rather that he possesses a limited right
against such disclosure, subject to exceptions
prompted by the supervening interest of society. We
conclude, therefore, that ordinarily a physician
receives information relating to a patient's health in a
confidential capacity*707 **828 and should not
disclose such information without the patient's
consent, except where the public interest or the
private interest of the patient so demands. Without
delineating the precise outer contours of the
exceptions, it may generally be said that disclosure
may, under such compelling circumstances, be made
to a person with a legitimate interest in the patient's
health. * * ** (Emphasis added)
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(The court affirmed the trial court's judgment which
denied relief to the plaintiffs, holding that the
particular facts in the Hague case fell within an
exception to this general rule; the parent-plaintiffs
were held to have lost their right to non-disclosure by
their act of filing a claim with their insurer involving
the health of their child, the patient.)

Although deciding the case on another ground, an
intermediate  Pennsylvania appellate court in
Alexander v. Knight, 197 Pa.Super. 79, 177 A.2d 142
(1962), dealing with an unauthorized disclosure to an
adverse party, went one step farther and condemned a
disclosure made prior to trial, even though the
information disclosed would not have been privileged
at trial due to Pennsylvania's lack of a doctor-patient
testimonial privilege statute. The court observed:

“* * * \We are of the opinion that members of a
profession, especially the medical profession, stand
in a confidential or fiduciary capacity as to their
patients. They owe their patients more than just
medical care for which payment is exacted; there is a
duty of total care; that includes and comprehends a
duty to aid the patient in litigation, to render reports
when necessary and to attend court when needed.
That further includes a duty to refuse affirmative
assistance to the patient's antagonist in litigation. The
doctor, of course, owes a duty to conscience to speak
the truth; he need, however, speak only at the proper
time. Dr. Ezickson's role in inducing Dr. Murtagh's
breach of his confidential relationship to his own
patient is to be and is condemned.’

[3] Furthermore, decisions from states with
testimonial privilege statutes are not necessarily
inapposite. Where the tort duty is based upon breach
of the statute or the public policy expressed by the
statute, this may be true. However, whether or not
testimony may be barred at trial does not necessarily
control the issue of liability for unauthorized extra-
judicial disclosures by a doctor.

This was recognized by the Supreme Court of
Nebraska in the case of Simonsen v. Swenson, 104
Neb. 224, 177 N.W. 831 (1920). There the court,
after noting that Nebraska had a testimonial privilege
statute, stated that such statute did not apply to non-
testimonial disclosures and therefore had no bearing
upon the case at hand involving extra-judicial
disclosures. In seeking a source of a duty of secrecy
on the part of the defendant doctor, the court pointed
to a licensing provision that included ‘betrayal of a
professional secret to the detriment of a patient’ as
unprofessional conduct. From this expression of
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policy the court derived a legal duty of secrecy on the
part of the defendant doctor, viz:

‘By this statute, it appears to us, a positive duty is
imposed upon the physician, both for the benefit and
advantage of the patient as well as in the interest of
general public policy. The relation of physician and
patient is necessarily a highly confidential one. It is
often necessary for the patient to give information
about himself which would be most embarrassing or
harmful to him if given general circulation. This
information the physician is bound, not only upon his
own professional honor and the ethics of his high
profession, to keep secret, but by reason of the
affirmative mandate of the statute itself. A wrongful
breach of such confidence, and a betrayal of such
*708 **829 trust, would give rise to a civil action for
the damages naturally flowing from such wrong. * *

*!

See also the discussions of policy in the Hammonds
v. Aetna Casualty & Surety Co., Berry v. Moench
and Smith v. Driscoll, supra.

It should be noted that Alabama has a very similar
statute which gives the state licensing board for the
hearing arts the power and imposes on it the duty of
suspending or revoking a doctor's license who
wilfully betrays a professional secret. Title 46, s
257(21), Code of Alabama 1940, as last amended,
reads as follows:

“The state licensing board for the healing arts shall
have the power and it is its duty to suspend for a
specified time, to be determined in the discretion of
the board, or revoke any license to practice the
healing arts or any branch thereof in the state of
Alabama whenever the licensee shall be found guilty
of any of the following acts or offenses;

fk * *

‘(14) Wilful betrayal of a professional secret;'

Moreover, the established ethical code of the medical
profession itself unequivocally recognizes the
confidential nature of the doctor-patient relationship.
Each physician upon entering the profession takes the
Hippocratic Oath. One portion of that required
pledge reads as follows:

‘Whatever in connection with my professional
practice, or not in connection with it, | see or hear, in
the life of men, which ought not be spoken of abroad,
I will not divulge, as reckoning that all such should
be kept secret.'

This pledge has been reaffirmed in the Principles of
Medical Ethics promulgated by the American
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Medical Association in Principle 9, viz:‘A physician
may not reveal the confidences entrusted to him in
the course of medical attendance, or the deficiencies
he may observe in the character of patients, unless he
is required to do so by law or unless it becomes
necessary in order to protect the welfare of the
individual or of the community.” American Medical
Association, Principles of Medical Ethics, 1957, s 9
(Published by AMA).

When the wording of Alabama's state licensing
statute is considered alongside the accepted precepts
of the medical profession itself, it would seem to
establish clearly that public policy in Alabama
requires that information obtained by a physician in
the course of a doctor-patient relationship be
maintained in confidence, unless public interest or
the private interest of the patient demands otherwise
Is it not important that patients seeking medical
attention be able to freely divulge information about
themselves to their attending physician without fear
that the information so revealed will be frivolously
disclosed? As the New Jersey Supreme Court so
aptly pointed out, what policy would be served by
according the physician the right to gossip about a
patient's health.

Only two courts have refused to recognize any duty
on the part of the physician not to disclose. They are
Collins v. Howard, 156 F.Supp. 322 (S.D.Ga., 1957)
and Quarles v. Sutherland, 215 Tenn. 651, 389
S.W.2d 249 (1965). Neither the reasoning nor the
result of either of these two cases is impressive. Both
opinions fail to adequately separate the issue of
testimonial privilege and the duty of confidentiality
in extra-judicial communications. This problem is
further complicated in that both cases involve
disclosures in the context of pending litigation, such
that the plaintiffs suffered no injury by virtue of the
allegedly wrongful disclosures.  Moreover, both
courts found that no doctor-patient relationship
existed on the facts there involved.

[4][5] It is thus that it must be concluded that a
medical doctor is under a general *709 **830 duty
not to make extra-judicial disclosures of information
acquired in the course of the doctor-patient
relationship and that a breach of that duty will give
rise to a cause of action. It is, of course, recognized
that this duty is subject to exceptions prompted by the
supervening interests of society, as well as the private
interests of the patient himself. Whether or not the
alleged disclosure by the defendant doctor in the
instant case falls within such an exception, is not now
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an issue before this court.

The trial court erred in sustaining the demurrer to
Count I.

Count 11

The gravamen of Count I1 is that defendant's release
to plaintiff's employer of information concerning
plaintiff's health constituted an invasion of plaintiff's
privacy.

[6] This court has recognized the right of a person to
be free from unwarranted publicity or unwarranted
appropriation or exploitation of one's personality,
publicization of one's private affairs with which the
public has no legitimate concern, or the wrongful
intrusion of one's private activities in such manner as
to outrage or cause mental suffering, shame or
humiliation to a person of ordinary sensibilities.
Norris v. Moskin Stores, Inc., 272 Ala. 174, 132
So.2d 321 (1961); Abernathy v. Thornton, 263 Ala.
496, 83 So.2d 235 (1955); Smith v. Doss, 251 Ala.
250, 37 So0.2d 118 (1947).

[7]1 Whether or not unauthorized disclosure of a
person's medical record constitutes an invasion of this
right of privacy is likewise a question of first
impression in  Alabama. Looking to other
jurisdictions which have considered this question,
those courts have almost uniformly recognized such
disclosure as a violation of the patient's right of
privacy. See cases collected at 20 A.L.R.3d 1109,
1114-15.

As a federal district court so aptly stated in
Hammonds v. Aetna Casualty & Surety Co., 243
F.Supp. 793 (N.D.Ohio, 1965), involving disclosure
of medical information concerning the patient to the
patient's insurer:

‘When a patient seeks out a doctor and retains him,
he must admit him to the most private part of the
material domain of man. Nothing material is more
important or more intimate to man than the health of
his mind and body. Since the layman is unfamiliar
with the road to recovery, he cannot sift the
circumstances of his life and habits to determine what
is information pertinent to his health. As a
consequence, he must disclose all information in his
consultations with his doctor-even that which is
embarrassing, disgraceful or incriminating. To
promote full disclosure, the medical profession
extends the promise of secrecy referred to above.
The candor which this promise elicits is necessary to
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the effective pursuit of health; there can be no
reticence, no reservation, no reluctance when patients
discuss their problems with their doctors. But the
disclosure is certainly intended to be private. If a
doctor should reveal any of these confidences, he
surely effects an invasion of the privacy of his
patient. We are of the opinion that the preservation
of the patient's privacy is no mere ethical duty upon
the part of the doctor; there is a legal duty as well.
The unauthorized revelation of medical secrets, or
Any confidential communication given in the course
of treatment, is tortious conduct which may be the
basis for an action in damages.'

Unauthorized disclosure of intimate details of a
patient's health may amount to unwarranted
publicization of one's private affairs with which the
public has no legitimate concern such as to cause
outrage, mental suffering, shame or humiliation to a
person of ordinary sensibilities. Nor can it be said
that an employer is necessarily*710 **831 a person
who has a legitimate interest in knowing each and
every detail of an employee's health. Certainly, there
are many ailments about which a patient might
consult his private physician which have no bearing
or effect on one's employment. If the defendant
doctor in the instant case had a legitimate reason for
making this disclosure under the particular facts of
this case, then this is a matter of defense.

The trial court erred in sustaining the demurrer to
Count Il.

Count 111

The gravamen of Count Il is that the alleged
disclosure breached an implied contract to keep
confidential all personal information given to
defendant doctor by his patient. This court alleges
that defendant doctor entered into a physician-patient
contractual relationship wherein the plaintiff agreed
to disclose to defendant all facts which would help
him in his diagnosis and treatment of the plaintiff,
that defendant agreed to treat the plaintiff to the best
of his medical ability, and to keep confidential all
personal information give to him by the plaintiff. It
is alleged that this agreement is implied from the
facts through common custom and practice.

[8][9] This court has often stated that an implied
contract arises where there are circumstances which,
according to the ordinary course of dealing and the
common understanding of men, show a mutual intent
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to contract. See, e.g., Broyles v. Brown Engineering
Company, 275 Ala. 35, 151 So.2d 767 (1963).
Defendant admits in his brief that the facts and
circumstances alleged are such as to show a mutual
intent to contract according to the ordinary course of
dealing between a physician and his patient. The
point of difference between the parties appears to be
whether or not there is an implied term in the
ordinary course of dealing between a doctor and
patient that information disclosed to the doctor will
be held in confidence.

Again, this question is one of first impression in this
state. Few courts have considered this question. One
of the fullest discussions on this point appears in
Hammonds v. Aetna Casualty & Surety Co., supra,
viz:

‘Any time a doctor undertakes the treatment of a
patient, and the consensual relationship of physician
and patient is established, two jural obligations (of
significance here) are simultaneously assumed by the
doctor. Doctor and patient enter into a simple
contract, the patient hoping that he will be cured and
the doctor optimistically assuming that he will be
compensated. As an implied condition of that
contract, this Court is of the opinion that the doctor
warrants that any confidential information gained
through the relationship will not be released without
the patient's permission. Almost every member of
the public is aware of the promise of discretion
contained in the Hippocratic Oath, and every patient
has a right to rely upon this warranty of silence. The
promise of secrecy is as much an express warranty as
the advertisement of a commercial entrepreneur.
Consequently, when a doctor breaches his duty of
secrecy, he is in violation of part of his obligations
under the contract.'

A Pennsylvania court in Clayman v. Bernstein, 38
PaD & C 543 (1940), appears also to have
recognized an implied term of confidentiality in the
doctor-patient contract as it permitted the husband of
a patient to maintain suit against a doctor for
threatened disclosure of medical information
concerning his wife:

‘It would seem, moreover, that the act of defendant
directly violated the rights of the husband. He is the
person who is liable for his wife's medical treatment
and it is with him that the contract of employment of
defendant as a physician is made. Such a contract
contains many *711 **832 implied provisions upon
the breach of which the husband has a right of action.
The most common of these perhaps are actions for
negligence or malpractice, although they might sound
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in tort independent of contract. It may very well be,
however, that a breach of trust or confidence, so
necessarily associated with a contract of this type,
may occur. Is not the unauthorized act of taking this
photograph such a breach? ***'

Although the Tennessee Supreme Court denied there
was a cause of action in tort for unauthorized
disclosure of medical information concerning a
patient, it admitted that there might be a breach of an
implied contract. Quarles v. Sutherland, 215 Tenn.
651, 389 S.W.2d 249, 252 (1965).

We have not been cited to, nor have we found in our
research, any case in which a cause of action for the
breach of an implied contract of confidentiality on
the part of the doctor has been rejected. Moreover,
public knowledge of the ethical standards of the
medical profession or widespread acquaintance with
the Hippocratic Oath's secrecy provision or the
AMA's Principles of Ethics or Alabama's medical
licensing requirements of secrecy (which yis a
common provision in many states) singly or together
may well be sufficient justification for reasonable
expectation on a patient's part that the physician has
promised to keep confidential all information given
by the patient.

Again, of course, any confidentiality between patient
and physician is subject to the exceptions already
noted where the supervening interests of society or
the private interests of the patient intervene. These
are matters of defense.

The trial court erred in sustaining demurrer to Count
"I

The judgment of the trial court is therefore due to be
reversed and remanded.

Reversed and remanded.

HEFLIN, C.J., and HARWOOD and JONES, JJ.,
concur.

MERRILL, MADDOX, and FAULKNER, JJ,
concur in the result.

McCALL, J.,, dissents.HEFLIN, Chief Justice
(concurring):

I concur in the opinion of Justice Bloodworth but 1
would add to it.

While the language which mentions a defense to
these causes of action-* supervening interests of
society’” and the words from Hague v. Williams, 37
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N.J. 328, 181 A.2d 345, which carves out an
exception when the public interest so demands,
probably include within their scope a disclosure made
to a legitimate research group, | would, nevertheless,
specify that such a disclosure is a defense.
MERRILL, Justice (concurring specially):

| would treat any reference in the pleadings to the
Hippocratic Oath as surplusage because | do not
think that it has any bearing on the cause of action. |
think a cause of action is averred regardless of
whether the patient had ever known that there was
such an oath, or whether he was able to state a single
provision of the oath.

MCcCALL, Justice (dissenting).

The prime issue is whether or not the trial court erred
in sustaining the demurrer. In general, the complaint
charges that the defendant wrongfully disclosed to
the plaintiff's employer that the plaintiff suffered
from a longstanding nervous condition with feelings
of anxiety and insecurity. The verity of this medical
opinion is not denied. The complaint does not charge
that the defendant gave general circulation to this
information as mentioned in Alexander v. Knight,
197 Pa.Super. 79, 177 A.2d 142, cited in the above
opinion, or that the defendant spoke it abroad (in
wide circulation).*712 **833 Nor does the
complaint charge that the defendant frivolously
disclosed or gossiped about the defendant's health as
the opinion intimates. We are not writing to such
issues. Those circumstances alluded to in cited cases
are not the averments in this case.

Counts | and Il of the amended complaint attempt to
charge more than a single cause of action for the
recovery of damages against the defendant. In Count
I, the plaintiff undertakes to aver a fiduciary duty,
allegedly arising out of a doctor-patient relationship,
which the plaintiff charges was breached. He also
undertakes to aver, in the same count, a claim for
recovery in his behalf for an alleged breach of the
Hippocratic oath. In Count IlI, the plaintiff
undertakes to aver a claim for damages for allegedly
releasing medical information regarding the plaintiff
to the latter's employer. The plaintiff further attempts
to aver, in the same count, an unlawful and wrongful
invasion of the plaintiff's privacy by reason of the
release of the said information. As in Count I, the
plaintiff also counts on an alleged breach of the
Hippocratic oath.

Irrespective of whether the matters, if properly
alleged, would state good causes of action, the fact
remains that the plaintiff has misjoined in a single
count separate and distinct causes of action which is
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not sanctioned under our system of pleading. Clikos
v. Long, 231 Ala. 424, 165 So. 394; Vulcan Materials
Company v. Grace, 274 Ala. 653, 658, 151 So.2d
229.

If the appellant in the case at bar did not argue in his
brief that the misjoinders were permissible, it is not
the duty of the appellee to argue that the misjoinders
were erroneous. The court in Allen v. Axford, 285
Ala. 251, 263, 231 So.2d 122 said:

‘Counsel for the appellee has performed his full duty
when he files his brief replying to the points raised in
appellant's brief. If appellant's brief is deficient in
form, counsel for appellee is justified in relying on
this deficiency in answering the contentions of the
appellant.'

See also Metzger Brothers, Inc. v. Friedman, 288
Ala. 386, 400, 261 So.2d 398.

If a trial court generally sustains a demurrer to a
complaint, without specifying on which grounds of
demurrer it relies, an appellate court must sustain the
trial court, if any one ground of demurrer be found
properly  sustainable. Brown v. W.R.M.A.
Broadcasting Co., 286 Ala. 186, 238 So.2d 540;
Crommelin v. Capitol Broadcasting Co., 280 Ala.
472, 195 So.2d 524; McKinley v. Simmons, 274 Ala.
355, 148 So.2d 648. In Brown, supra, the plaintiff
sued the defendant for slander, a ground akin to the
allegations in the case at bar. The trial court
sustained the defendant's demurrer and entered a
judgment of nonsuit, and the plaintiff appealed. The
court stated:

“Where defendant assigns several grounds of
demurrer * * * and the plaintiff declines to plead
further and appeals from the judgment sustaining the
demurrer, this court on appeal from the judgment
must sustain the trial court if any one ground of the
demurrer was properly sustained.”

The court agreed that it need only to consider
whether a complaint is demurrable on any one of the
grounds given in a document.

In Count Ill, the plaintiff relies on the breach of an
alleged implied contract that the defendant would not
divulge his medical findings about the plaintiff to the
latter's employer. If there is no legal duty not to
make such a disclosure, then there can be no implied
contract not to disclose the information. In my
opinion there is no legal duty not to make the
disclosure in this case.

Alabama is a common law state. Tit. 1, s 3, Code of
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Alabama, 1940; Hollis v. Crittenden, 251 Ala. 320,
37 So.2d 193. At common law no privilege between
physician  and patient  existed as to
communications*713 **834 between physician and
patient. This is the rule in the absence of a contrary
statute. 58 Am.Jur. Witnesses, s 401, notes 20 and 1
on page 232. While statutes have been enacted in
most states making communications between
physician and patient privileged from compulsory
disclosure in courts of justice, Alabama has not
enacted such a law. The common law therefore
remains in effect. In 61 Am.Jur.2d Physicians,
Surgeons, Etc., s 101, it is said that at common law
neither the patient nor the physician has the privilege
to refuse to disclose in court a communication of one
to the other, nor does either have a privilege that the
communication not be disclosed to a third person.
Quarles v. Sutherland, 215 Tenn. 651, 389 S.W.2d
249, 20 A.L.R.2d 1103, citing 1 Morgan, Basic
Problems of Evidence, Ch. 5 (1954); 8 Wigmore,
Evidence s 2380 (3rd Ed. 1961). In Quarles, supra, a
store physician, who treated the plaintiff,
immediately after her fall in the store, sent a copy of
his report of findings to her lawyer and to the store's
lawyer also, although he was requested not to send
any medical report to anyone until notified by the
plaintiff's lawyer.

The Tennessee Supreme Court said:

‘We have made a thorough search of the statutes of
this State, and have found no statute which would
alter the common law rule in this regard. While the
arguments for and against making doctor-patient
communications privileged are many, our Legislature
has not seen fit to act on the matter and, therefore, we
must apply the common law rule as set forth above.
For a thorough treatment of the subject see Chafee,
‘Privileged Communication: Is Justice Served or
Obstructed by Closing the Doctor's Mouth on the
Witness Stand?’ 52 Yale L.Jour. 607 (1943).
‘Petitioner cites T.C.A. sec. 63-618 concerning
grounds for revocation of license, and T.C.A. sec. 63-
619 defining unprofessional conduct for our
consideration. We have carefully studied these
provisions and have concluded they are merely
administrative provisions concerning the licensing of
physicians. The standards set out therein are merely
ethical in nature, and the nonadherence to these
standards might constitute grounds for the revocation
of the physician's license. Our view is that the
statutes cited concern only the power of the State of
Tennessee to revoke or continue a physician's license,
and would have no application to the case sub judice.
Henderson v. Knoxville, 157 Tenn. 477, 9 S.wW.2d
697, 60 A.L.R. 652 (1928).
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‘We are aware that physicians and surgeons are
required by the ethics of their profession to preserve
the secrets of their patients which have been
communicated to them or learned from symptoms or
examination of other bodily conditions. However,
under the common law, applicable in this case, this
ethical requirement is not enforceable by law and,
therefore, a demurrer to a cause of action wholly
dependent upon an alleged ‘patient-physician
privilege’ must be sustained.’

It is important to observe that the information
allegedly revealed by the physician in the present
complaint did not constitute gossiping about his
patient's health or a frivolous disclosure of
information, as the court alluded to in Hague v.
Williams, 37 N.J. 328, 181 A.2d 345.

In Hague v. Williams, supra, the court said:

“This is not to say that the patient enjoys an absolute
right, but rather that he possesses a limited right
against such disclosure, subject to exceptions
prompted by the supervening interest of society. * *
o

The court held that where the public interest or the
private interest of a patient so demands, disclosure
may be made to a person with a legitimate interest in
the patient's health, and, where in the course of
examining an infant patient the physician *714 **835
became aware of a pathological heart condition, the
physician was not barred from disclosing such
condition to an insurer to whom the parents had
applied for life insurance on the infant, the court
holding that when the parents made a claim for
insurance, they lost any rights to nondisclosure that
they may have had. Hague, supra, p. 349. In my
opinion the overriding competing interest and
responsibility of an employer for the welfare of all of
his employees, to the public who come to his
establishment and who buy his merchandise, and to
the furtherance of his own business venture, should
entitle him to be free from the shackles of secrecy
that would prevent a physician from disclosing to the
employer critical information concerning the physical
or mental condition of his employees.

Ala. 1973.
Horne v. Patton
291 Ala. 701, 287 So.2d 824

END OF DOCUMENT
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Former patient sued physician, who had disclosed
information about patient's emotional health during
divorce proceeding involving patient. ~ Physician
moved to strike claim based on breach of duty of
confidentiality. The Circuit Court, Beaufort County,
Thomas Kemmerlin, Jr., Special Judge, struck
allegation, and patient appealed. The Court of
Appeals, Anderson, J., held that common law tort
claim for physician's breach of duty to maintain
confidences of his or her patient, in absence of
compelling interest or other justification for
disclosure, would be recognized.

Reversed and remanded.
West Headnotes
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302 Pleading
302XVI Motions
302k351 Striking Out Pleading or Defense

302k354 k. Insufficient Allegations or
Denials. Most Cited Cases
Motion to strike which challenges theory of recovery
in complaint is in the nature of motion to dismiss for
failure to state a claim. Rules Civ.Proc., Rule

12(b)(6).

[2] Pretrial Procedure 307A €681

307A Pretrial Procedure
307Alll Dismissal
307Al1I(B) Involuntary Dismissal
307AlII(B)6 Proceedings and Effect
307Ak681 k. Matters Considered in
General. Most Cited Cases
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Ruling on motion to dismiss claim must be based
solely on allegations set forth on face of complaint.
Rules Civ.Proc., Rule 12(b)(6).

[3] Pretrial Procedure 307A €624

307A Pretrial Procedure
307Alll Dismissal
307Al1I(B) Involuntary Dismissal
307AllI(B)4 Pleading, Defects In, in
General

307Ak623 Clear and Certain Nature of
Insufficiency
307Ak624 k. Availability of Relief
Under Any State of Facts Provable. Most Cited Cases
Motion to dismiss claim cannot be sustained if facts
alleged and inferences reasonably deducible
therefrom would entitle plaintiff to any relief on any
theory of case. Rules Civ.Proc., Rule 12(b)(6).
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307Alll Dismissal
307AlII(B) Involuntary Dismissal
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Pretrial Procedure 307A €679
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307AlII(B) Involuntary Dismissal
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307Ak679 k. Construction of Pleadings.
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Question on motion to dismiss claim is whether in
light most favorable to plaintiff, and with every
reasonable doubt resolved in her behalf, complaint
states any valid claim for relief. Rules Civ.Proc.

Rule 12(b)(6).

[5] Pleading 302 €354

302 Pleading
302XVI1 Motions
302k351 Striking Out Pleading or Defense
302k354 k. Insufficient Allegations or
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Cause of action should not be struck merely because
court doubts plaintiff will prevail in action.

[6] Health 198H €642

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV/(B) Duties and Liabilities in General
198Hk642 k. Confidentiality; Patient
Records. Most Cited Cases
(Formerly  299k15(9)
Surgeons)
Common law tort claim for physician's breach of
duty to maintain confidences of his or her patient, in
absence of compelling interest or other justification
for disclosure, is recognized in South Carolina.

Physicians and

[7] Judgment 228 €=2294

228 Judgment
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228k294 k. Nature and Scope of Remedy. Most
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New Trial 275 €226

275 New Trial
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27511(A) Errors and Irregularities in General

275k26 k. Necessity of Objection. Most
Cited Cases
Issue normally may not be raised for first time in
motion for new trial or amendment of judgment if it
could have been raised previously. Rules Civ.Proc.
Rule 59.
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30 Appeal and Error
30XVI Review
30XVI(G) Presumptions

30k937 Taking and Perfecting Appeal or

Other Proceeding for Review
30k937(1) k. In General. Most Cited

Cases
Reviewing court would assume that issue had been
properly preserved in trial court, for purposes of
appeal from grant of motion to strike claim, where
trial judge had addressed issue in his order, and no
argument was raised on appeal that issue should have
been precluded from consideration.
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41011 Competency
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410k208 In General
410k208(1) k. In General. Most Cited
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At common law, neither patient nor physician had
privilege to refuse to disclose in court a
communication of one to the other, nor did either
have privilege that communication not be disclosed
to third person.
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41011 Competency
41011(D) Confidential Relations and Privileged
Communications
410k207 Communications to or Information
Acquired by Physician or Surgeon
410k208 In General
410k208(1) k. In General. Most Cited

Cases
Physician-patient privilege is not recognized in South
Carolina.

[11] Witnesses 410 €=2184(1)
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41011 Competency
41011(D) Confidential Relations and Privileged
Communications
410k184 Nature and Grounds of Privilege in
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410k184(1) k. In General. Most Cited
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Absence of testimonial privilege prohibiting certain
in-court disclosures is not determinative of issue of
whether duty of confidentiality exists, because
evidentiary privilege is distinguishable from duty of
confidentiality.
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General

410k184(1) k. In General. Most Cited
Cases
Terms “privilege” and “confidences” are not
synonymous, and professional's duty to maintain his
client's confidences is independent of issue of
whether he can be legally compelled to reveal some
or all of those confidences, or in other words,
whether those communications are privileged.

[13] Torts 379 €=2350

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy

3791V(B)3 Publications or Communications

in General
379k350 k. In General. Most Cited Cases

(Formerly 379k8.5(5.1))
Tort of invasion of privacy consists of the public
disclosure of private facts about plaintiff; gravamen
of tort is publicity, as opposed to mere publication.

[14] Torts 379 €=2350

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy

3791V(B)3 Publications or Communications

in General
379k350 k. In General. Most Cited Cases

(Formerly 379k8.5(5.1))
In order to commit tort of invasion of privacy,
defendant must intentionally reveal facts which are of
no legitimate public interest, as there is no right of
privacy in public matters, and disclosure must be
such as would be highly offensive and likely to cause
serious mental injury to person of ordinary
sensibilities.

[15] Torts 379 €330

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy
3791V(B)1 Privacy in General
379k330 k. In General. Most Cited Cases

(Formerly 379k8.5(5.1))
Invasion of privacy claim narrowly proscribes
conduct which is highly offensive and likely to cause
serious mental injury.

[16] Torts 379 €350
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379 Torts
3791V Privacy and Publicity
3791V(B) Privacy

3791V(B)3 Publications or Communications

in General
379k350 k. In General. Most Cited Cases

(Formerly 379k8.5(5.1))
Publicity from disclosure of facts, which is gravamen
of tort of invasion of privacy, involves disclosure to
the public, not just an individual or small group.

[17] Courts 106 €=100(1)

106 Courts

10611 Establishment, Organization, and Procedure

10611(H) Effect of Reversal or Overruling
106k100 In General
106k100(1) k. In General; Retroactive

or Prospective Operation. Most Cited Cases
Determination that common law tort claim for
physician's breach of duty to maintain confidences of
his or her patient is recognized in South Carolina
would be applied only to instant case and to causes of
action arising after filing of opinion.

*630_J. Brent Kiker, of Svalina, Richardson &
Larson, Beaufort, and James B. Richardson, Jr., of
Svalina, Richardson & Larson, Columbia, for
Appellant.

Hutson S. Davis, Jr. and Scott A. Seelhoff, both of
Davis, Tupper, Grimsley & Seelhoff, Beaufort, for
Respondent.

ANDERSON, Judge:

Sally McCormick filed a complaint alleging that her
physician, Kent England, breached a duty of
confidentiality by disclosing information about her
emotional health during a divorce proceeding
involving her former husband. The special circuit
court judge struck the allegation from the complaint,
finding it did not state a cause of action.
McCormick appeals. We hold South Carolina shall
recognize a cause of action for a physician's breach of
a duty of confidentiality. Accordingly, we reverse
and remand.

FACTUAL/PROCEDURAL BACKGROUND

Dr. England was the family physician for
McCormick, her former husband, and their children.
McCormick and her husband became involved in a
divorce action in which custody of the children was
at issue. In support of his Motion for Emergency
Relief and a Restraining Order, McCormick's
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husband submitted two letters to the family court
regarding McCormick's emotional status. One letter
was from a licensed social worker, defendant
Michael Meyers, who alleged that McCormick had a
severe drinking problem which caused her to be a
danger to herself and to her family. The other letter
was prepared by Dr. England and was addressed “To
Whom It May Concern.” In his letter, Dr. England
diagnosed McCormick as suffering from *“major
depression and alcoholism, acute and chronic.”
Further, Dr. England stated the children had
experienced school difficulties due to the family *631
discord caused by McCormick's drinking. He stated
it was his medical opinion that McCormick was “a
danger to herself and to her family with her substance
abuse and major depressive symptoms,” and
concluded that she required hospitalization. There is
no indication in the record that the letter was

prepared under court order.™

EN1. Dr. England states in his brief that he
prepared his letter in lieu of attending a
family court hearing, for which he had been
issued a subpoena. However, his letter is
dated February 21, 1995, while the date on
the subpoena appears to be April 1, 1995.
The trial court did not mention the
subpoena.

**433 McCormick brought this action for negligence,
libel, invasion of privacy, outrage, breach of
confidence, and civil conspiracy against Dr. England
and Meyers. She alleged in her fifth cause of action
for breach of confidence that Dr. England and
Meyers had breached “a duty of non-disclosure of
confidential communications with the plaintiff
concerning her mental health conditions” by
publishing and disseminating these confidential
communications to the public “in  direct
contravention of South Carolina statutory law.”
Specifically, McCormick alleged a duty of
confidentiality existed pursuant to S.C.Code Ann. §
19-11-95 (Supp.1996), entitled “Confidences of
patients of mental illness or emotional conditions.”

Dr. England filed a motion to strike the fifth cause of
action for breach of confidence on the basis the facts
alleged failed to constitute a cause of action.™2 At
the hearing on the motion, McCormick additionally
relied on the Physicians' Patient Records Act,
S.C.Code Ann. § § 44-115-10 to -150 (Supp.1996),
which prohibits the disclosure of medical records
without the patient's consent.
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EN2. This appeal concerns only the
disposition of the cause of action against Dr.
England.

The judge granted the motion to strike the breach of
confidence action as to Dr. England, stating, “It is
well known that South Carolina does not recognize
the physician-patient privilege at common law.” The
judge found there was no statutory duty of
confidentiality alleged that was applicable to Dr.
England. The judge noted that, under its terms, §
19-11-95 applies only to licensed psychologists,
counselors, family therapists, social workers, and
registered nurses. Therefore, *632 the statute did not
apply to Dr. England. Further, since the letter did
not disclose any medical records as such, the judge
found the “duty of confidentiality” imposed by the
Records Act, § § 44-115-10 to -150, was also
inapplicable.  Finally, the judge found that, in any
event, there was no breach of confidence resulting
from Dr. England's disclosures because “the letter
was written out of necessity and for the express
purpose of protecting others as well as [McCormick]
herself due to her mental and emotional condition at
that time.”

McCormick filed a motion to alter or amend the order
in which she argued that a physician's duty of
confidentiality exists under the common law, and that
her cause of action should not have been stricken if
she was entitled to recovery under any theory. The
judge denied the motion, stating he would have
considered allowing McCormick to amend her
pleadings to allege a cause of action for common law
breach of confidence, but that he was not convinced
such a duty exists since South Carolina does not
recognize the physician-patient privilege. He also
noted that any damages which might be recovered
could be recovered under her claim for invasion of
privacy. Finally, the judge found that even if a cause
of action for breach of a duty of confidentiality
existed, Dr. England's letter would not violate that
duty “because it was necessary in the proceeding
before the court for the protection of [McCormick]
and her family that the information be disclosed to
the court.”  McCormick appeals, arguing the trial
court erred in finding South Carolina does not
recognize the tort of breach of confidence applicable
to the physician-patient relationship, in deciding an
issue of first impression on a motion to strike, and in
holding the publication was not a breach of the duty
of confidentiality.
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ISSUE

Does South Carolina recognize a cause of action for a
physician's breach of the duty of confidentiality?

STANDARD OF REVIEW

[11[2][3][41[5] A mation to strike which challenges a
theory of recovery in the complaint is in the nature of
a motion to dismiss under Rule 12(b)(6), SCRCP. A
ruling on a motion to *633 dismiss a claim must be
based solely on the allegations set forth on the face of
the complaint. The motion cannot be sustained if the
facts alleged and the inferences reasonably deducible
therefrom would entitle the plaintiff to any relief on
any theory of the case. See Dye v. Gainey, 320 S.C.
65, 463 S.E.2d 97 (Ct.App.1995). The question is
whether in the light most favorable to the plaintiff,
and with every reasonable doubt **434 resolved in
her behalf, the complaint states any valid claim for
relief.  The cause of action should not be struck
merely because the court doubts the plaintiff will
prevail in the action. 1d. at 68, 463 S.E.2d at 99.

LAW/ANALYSIS

[6][7]1[8] McCormick argues the trial court erred in
finding South Carolina does not recognize the
common law tort of breach of confidence as applied

to the physician-patient relationship.™ We agree.

ENS3. On appeal, McCormick concedes that
8§ 19-11-95 is inapplicable to Dr. England.
Further, she does not challenge the judge's
finding that the Records Act, § § 44-115-10
to -150, does not afford relief in this
instance since McCormick's medical records
were not disclosed. Rather, she asserts only
that her cause of action should not have been
stricken because a duty of confidentiality
exists under the common law. Although we
are aware that an issue normally may not be
raised for the first time in a Rule 59 motion
if it could have been raised previously, the
judge addressed the common law theory in
his order and no argument is raised on
appeal that the issue should have been
precluded from consideration.  Therefore,
we shall assume the issue was properly
preserved.

Whether a separate tort action for a physician's
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breach of a duty of confidentiality exists under the
common law is a novel issue in this state.  Dr.
England contends South Carolina courts have
previously ruled that no duty of confidentiality exists
between a physician and patient; therefore, there can
be no action for its breach.  He cites Aakjer v.
Spagnoli, 291 S.C. 165, 173, 352 S.E.2d 503, 508
(Ct.App.1987), wherein this Court stated, “There is
no physician-patient privilege in South Carolina.”

[91[10][11][12] “At common law neither the patient
nor the physician has the privilege to refuse to
disclose in court a communication of one to the
other, nor does either have a privilege *634 that the
communication not be disclosed to a third person.”
61 Am.Jur.2d Physicians, Surgeons, and Other
Healers § 169 (1981) (emphasis added). Although
many states have statutorily created a “physician-
patient testimonial privilege,” South Carolina has not
enacted a similar statute and does not recognize the
physician-patient privilege. Peagler v. Atlantic
Coast Line R.R. Co., 232 S.C. 274, 101 S.E.2d 821
(1958) (statutes have been enacted in most states
making communications between a physician and
patient privileged from compulsory disclosure, but
there is no such statute in South Carolina).
However, the absence of a testimonial privilege
prohibiting certain in-court disclosures is not
determinative of our issue because this evidentiary
privilege is distinguishable from a duty of
confidentiality. ~ As our Supreme Court recently
observed in South Carolina State Board of Medical
Examiners v. Hedgepath, 325 S.C. 166, 480 S.E.2d
724 (1997): “The terms “privilege’ and ‘confidences'
are not synonymous, and a professional's duty to
maintain his client's confidences is independent of the
issue whether he can be legally compelled to reveal
some or all of those confidences, that is, whether
those communications are privileged.” Id. at 169

480 S.E.2d at 726. .
. |Back to brief |

Hedgepath was a disciplinary proceeding against a
physician rather than a private action seeking
damages for breach of confidence; however, it
involves facts strikingly similar to the case on appeal.
In Hedgepath, a physician, who initially acted as the
family therapist for a married couple and then as an
individual therapist for the wife, prepared an affidavit
for use at a family court hearing.  The physician
provided the affidavit to the husband's attorney
without consulting or obtaining permission from the
wife. The affidavit was not compelled by subpoena
or other legal process. The State Board of Medical
Examiners disciplined the physician for misconduct
for breaching a duty of confidentiality imposed by
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the regulations governing the medical profession.
See 26 S.C.Code Ann. Regs. 81-60(D) (Supp.1996)
(“A physician shall respect the rights of patients ...
and shall safeguard patient confidence within the
constraints of the law.”). The Board is authorized to
discipline a physician for misconduct pursuant to
S.C.Code Ann. § 40-47-200 (Supp.1996).

The circuit court reversed, finding a South Carolina
physician has no ethical duty to maintain a patient's
confidences. *635 The court reasoned that since no
law prohibited the **435 physician from making the
affidavit, the regulation had not been violated.

The Supreme Court reversed and reinstated the
Board's decision. The court held that a physician
commits misconduct when he reveals a patient's
confidences where the revelation is neither compelled
by law (i.e. by subpoena or statute) nor consented to
by the patient. The Supreme Court found the circuit
judge erred in finding no duty of confidentiality
exists in South Carolina merely because the state
does not recognize the physician-patient evidentiary
privilege. The court concluded the physician
violated Reg. 81-60(D) when he voluntarily provided
an affidavit which revealed confidences entrusted to
him by the wife. The Supreme Court explained that
“Reg. 81-60(D) enjoins a physician to maintain his
patients' confidences within the constraints (or
limitations) of the law.” 1d. at 169, 480 S.E.2d at
726. Although the Supreme Court recognized that
physicians owe their patients a duty of confidentiality
within the limits of the law, it did not address
whether a breach of the duty is actionable as a
separate tort.

Breach of Physician's Duty of Confidentiality as
Independent Tort

A person who lacks medical training usually must
disclose much information to his or her physician
which may have a bearing upon diagnosis and
treatment. Such disclosures are not totally
voluntary; therefore, in order to obtain cooperation,
it is expected that the physician will keep such
information confidential. See generally 61
Am.Jur.2d Physicians, Surgeons, and Other Healers

8§ 169 (1981). “Being a fiduciary relationship,
mutual trust and confidence are essential.” Id. at §

167. Back to brief

The belief that physicians should respect the
confidences revealed by their patients in the course of
treatment is a concept that has its genesis in the
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Hippocratic Oath, which states in pertinent part:
“Whatever, in connection with my professional
practice, or not in connection with it, | see or hear, in
the life of men, which ought not to be spoken of
abroad, | will not divulge as reckoning that all such
should be kept secret.” Taber's Cyclopedic Medical
Dictionary 902 (17th ed. 1993).

*636 The modern trend recognizes that the
confidentiality of the physician-patient relationship is
an interest worth protecting. See generally Alan B.
Vickery, Note, Breach of Confidence: An Emerging
Tort, 82 Colum.L.Rev. 1426 (1982). A majority of
the jurisdictions faced with the issue have recognized
a cause of action against a physician for the
unauthorized disclosure of confidential information
unless the disclosure is compelled by law or is in the
patient's interest or the public interest.™* See, e.g.,
Hammonds v. Aetna Cas. & Sur. Co., 243 F.Supp.
793 (N.D.Ohio 1965); Horne v. Patton, 291 Ala.
701, 287 So.2d 824 (1973); Vassiliades v.
Garfinckel's, 492 A.2d 580 (D.C.1985); Leger v.
Spurlock, 589 So.2d 40 (La.Ct.App.1991); Alberts v.
Devine, 395 Mass. 59, 479 N.E.2d 113 (1985), cert.
denied, 474 U.S. 1013, 106 S.Ct. 546, 88 L.Ed.2d
475 (1985); Saur v. Probes, 190 Mich.App. 636, 476
N.W.2d 496 (1991); Brandt v. Medical Defense
Assocs., 856 S.W.2d 667 (Mo0.1993) (en banc);
Simonsen v. Swenson, 104 Neb. 224, 177 N.W. 831
(1920); Hague v. Williams, 37 N.J. 328, 181 A.2d
345 (1962); Estate of Behringer v. Medical Ctr. at
Princeton, 249 N.J.Super. 597, 592 A.2d 1251 (Law
Div.1991); MacDonald v. Clinger, 84 A.D.2d 482,
446 N.Y.S.2d 801 (N.Y.App.Div.1982); Humphers
v. First Interstate Bank, 298 Or. 706, 696 P.2d 527
(1985) (en banc); Schaffer v. Spicer, 88 S.D. 36, 215
N.W.2d 134 (1974); Berry v. Moench, 8 Utah 2d
191, 331 P.2d 814 (1958); Morris v. Consolidation
Coal Co., 191 W.Va. 426, 446 S.E.2d 648 (1994).

EN4. Some jurisdictions have rejected
recovery for a physician's breach of the duty

of confidentiality. E.g., Quarles v.
Sutherland, 215 Tenn. 651, 389 S.W.2d 249

(1965).

In the absence of express legislation, courts have
found the basis for a right of action for wrongful
disclosure in four main sources: (1) state physician
licensing statutes, (2) evidentiary rules and privileged
communication statutes which prohibit a physician
from testifying in judicial proceedings, (3) common
law principles of trust, and (4) the Hippocratic Oath
and principles of medical ethics which proscribe the
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revelation of patient confidences. **436Vassiliades
v. Garfinckel's, 492 A.2d 580, 590 (D.C.1985).™
The jurisdictions that recognize the duty of *637
confidentiality have relied on various theories for the
cause of action, including invasion of privacy, breach
of implied contract, medical malpractice, and breach
of a fiduciary duty or a duty of confidentiality. See
generally Judy E. Zelin, Annotation, Physician's Tort
Liability for Unauthorized Disclosure of Confidential
Information About Patient, 48 A.L.R.4th 668 (1986).

EN5. In Alberts v. Devine, 395 Mass. 59,
479 N.E.2d 113, 119 (1985), cert. denied,
474 U.S. 1013, 106 S.Ct. 546, 88 L.Ed.2d
475 (1985), the Supreme Judicial Court of
Massachusetts observed, “The courts that
have imposed on physicians a duty of
confidentiality and have recognized a cause
of action to enforce that duty have grounded
their decisions on the determination that
public policy favors the protection of a
patient's right to confidentiality.  Courts
have found indications of that public policy
in statutes creating a testimonial privilege
with respect to confidential communications
between a patient and a physician and in
licensing statutes that authorize the
suspension or revocation of a license to
practice medicine if a doctor divulges a
professional secret without authorization.
The absence of statutes of that type,
however, does not indicate that no public
policy favoring a patient's right to
confidentiality exists. No testimonial
privilege statute existed in Alabama when
the Supreme Court of Alabama decided
Horne v. Patton, supra.  Nor did such a
statute exist in New Jersey when the
Supreme Court of New Jersey decided
Hague v. Williams, supra. The principle
that society is entitled to every person's
evidence in order that the truth may be
discovered may require a physician to testify
in court about information obtained from a
patient in the course of treatment.
However, that principle has no application
to disclosures made out of court. Hence, it
does not preclude a cause of action based on

such disclosures.” Back to brief

In Horne v. Patton, 291 Ala. 701, 287 So.2d 824
(1973), Horne's physician disclosed information to
his employer, contrary to his express instructions.
Horne alleged that the doctor-patient relationship was
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a confidential relationship which created a fiduciary
duty by the doctor, that the unauthorized release of
information breached the fiduciary duty, and further,
that it violated the Hippocratic Oath, constituting
unprofessional conduct.

The Supreme Court of Alabama held there was a
confidential relationship between a physician and
patient which imposed a duty upon the physician not
to disclose information concerning the patient
obtained in the course of treatment. The court noted
that, although the state had not enacted the physician-
patient testimonial privilege, this did not control the
issue of liability of a physician for unauthorized
extra-judicial disclosures of such information. The
court stated it is “important*638  that patients
seeking medical attention be able to freely divulge
information about themselves to their attending
physician without fear that the information so
revealed will be frivolously disclosed[.]” Id. at 829.

In Hague v. Williams, 37 N.J. 328, 181 A.2d 345
(1962), the Supreme Court of New Jersey stated that,
ordinarily, a physician receives information relating
to a patient's health in a confidential capacity and
should not disclose such information without the
patient's consent except where the public interest or
the private interest of the patient so demands. Id. at
349. The court observed that it was not concerned
with the physician-patient privilege because “it deals
with testimony in a judicial proceeding.” 1d. at 348.
The court explained the importance of the physician-
patient duty of confidentiality: “A patient should be
entitled to freely disclose his symptoms and condition
to his doctor in order to receive proper treatment
without fear that those facts may become public
property. Only thus can the purpose of the
relationship be fulfilled.” 1d. at 349.

In Schaffer v. Spicer, 88 S.D. 36, 215 N.W.2d 134
(1974), Schaffer brought an action against her
psychiatrist, Dr. Spicer, for wrongfully disclosing
confidential information. Dr. Spicer gave a detailed
affidavit concerning Schaffer's mental health to her
ex-husband's attorney during litigation seeking a
change of custody of their children. Schaffer relied
on a statute which provided that, unless the patient
consents, a physician cannot be examined in a civil
action as to any information acquired in treating the
patient. Id. at 136. The court noted that “[t]he
physician-patient privilege expresses a long-standing
policy to encourage uninhibited communication
between a physician and his patient.” 1d. at 138.

After noting that when a court is called upon to
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determine custody of children it must consider all
relevant circumstances, including the fitness of each
parent, the court **437 stated that it was not
concerned with what the doctor might be compelled
to disclose if he were a witness giving evidence in a
judicial proceeding. Rather, the court observed that
the affidavit was first published to a third party, the
attorney for Schaffer's ex-husband, not to a court
upon its order. The court quoted with approval the
case of *639Hammonds v. Aetna Casualty & Surety
Co., 243 F.Supp. 793 (N.D.Ohio 1965), wherein the
Ohio District Court of Appeals stated that even if a
plaintiff waived a testimonial privilege, it did not
authorize a private conference between a doctor and
opposing counsel because there is a “duty of secrecy”
and a “duty of loyalty in litigation” which should not
be breached. 1d., 215 N.W.2d at 137. In reversing
the trial court's granting of summary judgment, the
Supreme Court of South Dakota concluded there was
insufficient evidence that the privilege had been
waived in this case. Id. at 137-38.

There is evidence that South Carolina has a public
policy in favor of maintaining the confidentiality of
physician-patient relationships. In Hodge v. Shea,
252 S.C. 601, 168 S.E.2d 82 (1969), our Supreme
Court stated that the physician-patient relationship is
a confidential relationship. ™¢  Further, South
Carolina's legislature has recognized a physician's
duty to maintain confidences gained in the course of
treatment and has empowered the State Board of
Medical Examiners to discipline physicians for the
unauthorized disclosure of patient confidences. See
S.C.Code Ann. § 40-47-200 (Supp.1996); 26
S.C.Code Ann. Regs. 81-60(D) (Supp.1996). In
Hedgepath, our Supreme Court ruled that Reg. 81-
60(D) required a physician to maintain patient
confidences within the limits of the law. Although
Reg. 81-60(D) does not in itself create civil liability
for an unauthorized disclosure, at least one court has
found that such a provision unquestionably
establishes a physician's duty of confidentiality. See
Humphers v. First Interstate Bank, 298 Or. 706, 696
P.2d 527, 535 (1985) (en banc) (in which the
Supreme Court of Oregon stated that the actionable
wrong lies in the breach of duty in a confidential
relationship, whereas a statute providing for the
disciplining of a physician who divulges a
professional secret “only establishes the duty of
secrecy in the medical relationship.”).  The South
Carolina legislature has also recently enacted the
Physicians' Patient Records Act, S.C.Code Ann. § §
44-115-10 to -150 (Supp.1996), which prohibits a
physician's disclosure of a patient's medical records
without the patient's consent.

Page 8

EN6. In Hodge, the court recognized the
physician-patient ~ relationship was a
confidential one and addressed the duty of
good faith and fair dealing in financial
transactions.  However, the court did not
discuss a duty of confidentiality that would
prevent the unauthorized disclosure of
patient information.

*640 We find the reasoning of the cases from other
jurisdictions persuasive on this issue and today we
join the majority and hold that an actionable tort ™
lies for a physician's breach of the duty to maintain
the confidences of his or her patient in the absence of
a compelling public interest or other justification for

the disclosure.

ENZ7. “[T]he duty of confidentiality, where it
exists, generally arises out of broadly
applicable societal norms and public policy
concerning the kind of relationship at issue.
It does not arise out of specific agreement or
particularized circumstances. Moreover,
the object of the law when this duty is
violated is compensation for the resulting
injuries, not fulfillment of expectation.
Therefore, liability should be grounded in
tort law.” Alan B. Vickery, Note, Breach of
Confidence: An Emerging Tort, supra, at
1451.

Existence of Remedy for Invasion of Privacy

In the order from the motion for reconsideration, the
trial court rejected the common law tort of breach of
confidence, explaining, “I do not tarry too long with
concern because in my opinion any damages which
might be recovered if such a cause of action existed
can here be recovered in the invasion of privacy
cause of action.”  Although there may be some
overlap between the two, we find the existence of a
cause of action for invasion of privacy should not
preclude our recognition of an independent tort for a
physician's breach of confidence because the actions
are distinguishable.

[13][14] Invasion of privacy consists of the public
disclosure of private facts about the plaintiff, and the
gravamen of the tort is **438 publicity as opposed to
mere publication. The defendant must intentionally
reveal facts which are of no legitimate public interest,
as there is no right of privacy in public matters. In
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addition, the disclosure must be such as would be
highly offensive and likely to cause serious mental
injury to a person of ordinary sensibilities.
Snakenberg v. Hartford Cas. Ins. Co., 299 S.C. 164,
383 S.E.2d 2 (Ct.App.1989).

[15] Thus, an invasion of privacy claim narrowly
proscribes the conduct to that which is “highly
offensive” and “likely to cause serious mental
injury.” This standard is not consistent with the duty
attaching to a confidential relationship because it
focuses on the content, rather than the source *641 of
the information.  The unauthorized revelation of
confidential medical information should be protected
without regard to the degree of its offensiveness.
The privacy standard would not protect information
that happens to be very distressing to a particular
patient, even though the individual would likely not
have revealed it without the expectation of
confidentiality. Alan B. Vickery, Note, Breach of
Confidence: An Emerging Tort, supra, at 1441.

[16] Further, the requirement of “publicity” is a
limitation which would preclude many cases
involving a breach of confidentiality. Publicity
involves disclosure to the public, not just an
individual or a small group. Rycroft v. Gaddy, 281
S.C. 119, 314 S.E.2d 39 (Ct.App.1984). See also
Swinton Creek Nursery v. Edisto Farm Credit, 326
S.C. 426, 483 S.E.2d 789 (CtApp.1997) (a
communication to an individual or even a small
group does not give rise to liability unless there is
some breach of contract, trust, or confidential
relationship which will afford an independent basis
for relief). However, where the information
disclosed is received in confidence, “one can imagine
many cases where the greatest injury results from
disclosure to a single person, such as a spouse, or to a
small group, such as an insurance company resisting
a claim. A confidential relationship is breached if
unauthorized disclosure is made to only one person
not a party to the confidence, but the right of privacy
does not cover such a case.” Alan B. Vickery, Note,
Breach of Confidence: An Emerging Tort, supra, at
1442. The Note distinguished invasion of privacy
from an action for breach of confidentiality:

Privacy is a right against the public at large. Its
doctrinal limits narrowly circumscribe the zone of
proscribed conduct in order to prevent hindrance of
public expression. In contrast, a right to
confidentiality exists against a specific person, who,
by virtue of his relationship to the confider, has
notice of the duty to preserve the secrecy of clearly
identifiable information.  Privacy's doctrinal limits
are thus unnecessary in breach-of-confidence
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situations, and should not bar recovery to plaintiffs
deserving of a remedy.

Id. at 1440.

Limitations on Liability

Although many jurisdictions recognize a cause of
action for breach of the duty of confidentiality, they
do not hold that this *642 duty is absolute. Public
policy requires that where it is reasonably necessary
to protect the interest of the patient or others, a
physician may breach the duty to maintain patient
confidentiality. The Utah Supreme Court explained,
“Where life, safety, well-being or other important
interest is in jeopardy, one having information which
could protect against the hazard, may have a
conditional privilege to reveal information for such a
purpose....” Berry v. Moench, 8 Utah 2d 191, 331
P.2d 814, 817-18 (1958). See also Mull v. String,
448 So0.2d 952 (Ala.1984) (disclosure of patient
information allowed when patient's health is at issue
in litigation); Simonsen v. Swenson, 104 Neb. 224,
177 N.W. 831 (1920) (disclosure of information
about a highly contagious disease is privileged and
not a breach of the duty of confidentiality). In Saur
v. Probes, 190 Mich.App. 636, 476 N.W.2d 496,
499-500 (1991), the Michigan Court of Appeals
found “[t]he issue whether the disclosures were
reasonably necessary to protect the interests of [the]
plaintiff or others is one for the jury [where] the facts
are such that reasonable minds could differ.” In
Estate of Behringer v. Medical Center at Princeton,
249 N.J.Super. 597, 592 A.2d 1251, 1268-69 (Law
Div.1991), the New Jersey **439 court discussed a
variety of exceptions to the duty of confidentiality.

In South Carolina, our legislature has determined
that, under certain circumstances, the public interest
may demand disclosure of information gained by
physicians in their professional capacity. See, e.g.,
S.C.Code Ann. § 20-7-510 (Supp.1996) (physicians
receiving information in their professional capacity
that a child may have been physically or mentally
abused or neglected must report the abuse);
S.C.Code Ann. § 20-7-540 (Supp.1996) (providing
persons required to report child abuse pursuant to §
20-7-510 are immune from civil and criminal liability
which might otherwise result and that the person's
good faith compliance is rebuttably presumed);
S.C.Code Ann. § 20-7-550 (Supp.1996) (abrogating
“[t]he privileged quality of communication” between
any professional person and his or her patient for
reports made regarding the abuse or neglect of
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children); S.C.Code Ann. 8 44-29-146 (Supp.1996)
(stating “[a] physician or state agency identifying and
notifying a spouse or known contact of a person
having ... (HIV) infection or ... (AIDS) is not liable
for damages resulting from the disclosure.”).
Statements that the physician*643 is “immune from
civil ... liability” and “is not liable for damages
resulting from the disclosure” constitutes an implicit
recognition of liability for a physician's breach of the
duty of confidentiality. See Brandt v. Medical
Defense Assocs., 856 S.W.2d 667, 670 (M0.1993) (en
banc) (“By providing specific exemptions to the
physician's fiduciary duty of confidentiality, these
statutes implicitly acknowledge that, in the absence
of such an exemption, there would be a breach of this
duty....”).

Dr. England claims that in McCormick's attempt to
establish a duty of physician-patient confidentiality
she failed to recognize § § 20-7-510 and -550.
These statutes are only applicable to reports made to
the county department of social services or to a law
enforcement agency by persons required or permitted
to report child abuse or neglect. The statutes do not
directly provide immunity to a physician who writes
a “To Whom It May Concern” letter that is submitted
in a family court proceeding. It would exceed the
legislative intent for this Court to extend these
statutes to the disclosure in the present case. See
Singletary v. South Carolina Dep't of Educ., 316 S.C.
153, 447 S.E.2d 231 (Ct.App.1994) (all rules of
statutory construction are subservient to the one that
the legislative intent must prevail if it can be
reasonably discovered in the language used, and that
language must be construed in light of the purpose of
the statute).

However, the public policy of protecting the welfare
of children through disclosure by physicians and
other professionals, as evidenced in § § 20-7-510, -
540 and -550, should be considered in deciding if Dr.
England's disclosures were privileged from the duty
of confidentiality. Because this claim for breach of
confidence was decided on a motion to strike, the
record is incomplete on whether the disclosure was
necessary for the protection of the children and we
make no comment in this regard. On remand, the
court should consider whether under the
circumstances Dr. England's disclosures were
privileged.

CONCLUSION

For the foregoing reasons, we hold South Carolina
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should recognize the common law tort of breach of a
physician's duty of confidentiality. Patients have the
right to be candid in *644 their disclosures of private
information to their physicians without fearing this
information will be disseminated throughout the
community. However, this right is not absolute and
must give way when disclosure is compelled by law
or is in the best interest of the patient or others.

Prospective Application

[17] This decision shall apply only to this case and to
causes of action arising after the filing of this
opinion. Ludwick v. This Minute of Carolina, Inc.,
287 S.C. 219, 337 S.E.2d 213 (1985) (the general
rule is that decisions creating new substantive rights
have prospective effect only); Grooms v. Medical
Soc'y of South Carolina, 298 S.C. 399, 380 S.E.2d
855 (Ct.App.1989) (a court decision recognizing a
new tort will not be applied to claims that arise
before the effective date of the decision).

**440 Without expressing any opinion on the merits
of the claim, we REVERSE AND REMAND the case
sub judice to the circuit court for proceedings
consistent with this decision.

CONNOR and HUFF, JJ., concur.
S.C.App.,1997.

McCormick v. England

328 S.C. 627, 494 S.E.2d 431
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Disciplinary case was brought against physician, who
provided family therapy to husband and wife and
who subsequently provided an affidavit for use at
family court's temporary hearing in divorce litigation,
pursuant to request of husband's attorney, without
consulting with wife or obtaining her consent. The
Richland County Circuit Court, Walter J. Bristow,
Jr., Special Judge, held that physician had no ethical
duty to maintain patients' confidences and reversed
decision of Board of Medical Examiners finding that
physician had committed misconduct.  Board of
Medical Examiners appealed. The Supreme Court,
Finney, C.J., held that physician's conduct violated
regulation enjoining a physician to maintain patients'
confidences within constraints or limitations of the
law.

Reversed.
West Headnotes

[1] Health 198H €196

198H Health
198HI1 Regulation in General
198HI(B) Professionals
198HK191 Regulation of Professional
Conduct; Boards and Officers
198HKk196 k. Records and Duty to
Report; Confidentiality in General. Most Cited Cases
(Formerly  299k15(9) Physicians and
Surgeons)
Physician's conduct with respect to two patients was
to be judged by standard in effect at time of alleged
misconduct, not standard in effect at time of alleged
confidential communications. S.C.Code Regs. 81-

60(D, 1).
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[2] Health 198H €196

198H Health
198HI Regulation in General
198HI(B) Professionals
198HKk191 Regulation of Professional
Conduct; Boards and Officers
198HK196 k. Records and Duty to
Report; Confidentiality in General. Most Cited Cases
(Formerly  299k15(9) Physicians and
Surgeons)
Under regulation enjoining physician to maintain
patients' confidences within constraints or limitations
of law, physician acts ethically when she maintains
patient confidences and when she provides
confidential information to others as required by law
or as authorized by patient; regulation does not allow
physician to freely disseminate patient confidences
except where statute expressly prohibits her from
doing so. S.C.Code Regs. 81-60(D).

[3] Health 198H €196

198H Health
198HI Regulation in General
198HI(B) Professionals
198HKk191 Regulation of Professional
Conduct; Boards and Officers
198HKk196 k. Records and Duty to
Report; Confidentiality in General. Most Cited Cases
(Formerly  299k15(9) Physicians and
Surgeons)
Physician violated regulation enjoining physician to
maintain patients' confidences within constraints or
limitations of law when he voluntarily provided an
affidavit for use at family court's temporary hearing
in divorce action, an affidavit which breached
confidences entrusted to him by wife during family
therapy sessions with both husband and wife and
which was provided pursuant to request of hushand's
attorney, without consulting wife or obtaining her
consent. Code 1976, § 40-47-200; S.C.Code Regs.

81-60(D).

*167 Deputy General Counsel Richard P. Wilson,
Staff Counsel John A. Birgerson, South Carolina
Department of Labor, Licensing & Regulation,
Columbia, for appellant.

Weldon R. Johnson and R. Lewis Johnson, Barnes,
Alford, Stork & Johnson, Columbia, for respondent.
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FINNEY, Chief Justice.

This is a medical disciplinary case. The circuit court
held a South Carolina physician had no ethical duty
to maintain his patients' confidences, and therefore
reversed the decision of the Board of Medical
Examiners (Board). The Board found respondent
committed misconduct in breaching this duty, and
imposed a public reprimand upon him. We reverse
the circuit court's order, and reinstate the Board's
decision.

*168 Respondent is a medical doctor engaged in the
general practice of medicine and addictionology.
During 1989, he acted as a family therapist for a
married couple, Mr. and Mrs. C.  From January until
May 1991, respondent was Mrs. C.'s individual
therapist.  In 1992, the C.'s commenced divorce
litigation.  Respondent provided an affidavit dated
August 21, 1992, for use at the family court's
temporary hearing. This affidavit was created at the
request of Mr. C.'s attorney, without consulting with
Mrs. C. or obtaining her consent, and was voluntary
(i.e. not compelled by subpoena or other legal
process). Its contents were not flattering to either
party, and it is undisputed that respondent's affidavit
revealed confidences entrusted to him by Mrs. C.
during their doctor-patient relationship.

The Board is authorized to discipline a physician for

misconduct. S.C.Code Ann. § 40-47-200
(Supp.1995). Misconduct occurs when a physician

violates the principles of ethics adopted and
published by the Board. Id. At the time respondent
treated Mrs. C., the relevant ethical provision read:

A physician may not reveal the confidences entrusted
to him in the course of medical attendance, or the
deficiencies he may observe in the character of
patients, unless he is required to do so by law or
unless it becomes necessary in order to protect the
welfare of the individual or of the community. 26

S.C.Reg. 81-60(1).

At the time respondent gave the affidavit, the
provision had been amended to read:A physician
shall respect the rights of patients, of colleagues, and
of other health professionals, and shall safeguard
patient confidences within the constraints of the law.
26 S.C.Req. 81-60(D) (Supp.1995).

The Board found respondent had violated both
versions of the ethics regulation, that his misconduct
was mitigated by his concern for the best interests of
the C.'s children’s custody which was to be decided in
the temporary hearing, and that a public reprimand
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was the appropriate sanction. On appeal, the circuit
court found the amended version of the ethics
regulation applied, and that since no law prohibited
respondent from making the affidavit, Reg. 81-60(D)
had not **726 been *169 violated. = The Board's
order finding misconduct and imposing a sanction
was reversed.

[1] The first issue is whether respondent's conduct
should be judged by the ethical standard in effect at
the time of the confidential communications [Reg.
81-60(1) ] or that in effect at the time of the alleged
misconduct [Reg. 81-60(D) ]. We agree with the
circuit court that respondent's actions should be
judged by the standard in effect at the time of the
alleged misconduct. Cf., In re Anonymous, 317 S.C.
10, 451 S.E.2d 391 (1994) (misconduct of attorney
determined by ethical rules in effect at time of
alleged transgression).  We also agree with the
Board, however, there is no substantive difference
between the two regulations.

[2] The second and dispositive issue is whether a
physician commits ethical misconduct when he
reveals a patient's confidences where the revelation is
neither compelled by law (i.e. subpoena or statute)
nor consented to by the patient. The circuit court
held no such duty of confidentiality exists since
South Carolina does not recognize an evidentiary
doctor-patient privilege. ™ This was error. The
terms “privilege” and “confidences” are not
synonymous, and a professional's duty to maintain
his client's confidences ™2 is independent of the issue
whether he can be legally compelled to reveal some
or all of those confidences, that is, whether those
communications are privileged. See Wilcox South
Carolina Legal Ethics Confidential Information 6-1
(1992). Reg. 81-60(D) enjoins a physician to
maintain  his patients' confidences within the
constraints (or limitations) of the law. We agree
with the Board's construct of this regulation: A
physician acts ethically when she maintains patient
confidences, and when she provides confidential
information to others as required by law or as
authorized by the patient. The circuit court erred in
*170 interpreting the regulation to allow a physician
to freely disseminate patient confidences except
th,\ﬁf a statute expressly prohibits him from doing
50.7

FN1. See, e.g., Peagler v. Atlantic Coast
Line Railroad Co., 232 S.C. 274, 101 S.E.2d

821 (1958).
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EN2. Compare this passage from the
Hippocratic Oath, the ethical guide for
physicians:  “All that may come to my
knowledge in the exercise of my profession
... which ought not to be spread abroad, |
will keep secret and will never reveal” with
this passage from the oath subscribed to by
all persons admitted to the South Carolina

Bar:  “I will respect the confidence and
preserve inviolate the secrets of my
client....”

ENS3. Compare Evans v. Rite Aid Corp., 324
S.C. 269, 478 S.E.2d 846 (1996) (no
statutory or common law duty of
confidentiality between a pharmacist and his
customery).

[3] Respondent violated Reg. 81-60(D) when he
voluntarily provided an affidavit breaching
confidences entrusted to him by Mrs. C.  This act
constitutes misconduct under § 40-47-200. The
circuit court order finding otherwise is, accordingly,

REVERSED.

TOAL, MOORE, WALLER and BURNETT, JJ.,
concur.

S.C.,1997.

South Carolina State Bd. of Medical Examiners v.
Hedgepath

325 S.C. 166, 480 S.E.2d 724

END OF DOCUMENT
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Sorensen v. Barbuto

Utah App.,2006.

Court of Appeals of Utah.

Nicholas SORENSEN, Kevin Sorensen, and Pamela
Sorensen, limited guardians and conservators of
Nicholas Sorensen, Plaintiffs and Appellants,

V.

John P. BARBUTO, individually; and John P.
Barbuto, M.D., P.C., dba Neurology In Focus,
Defendants and Appellees.

No. 20050501-CA.

Aug. 10, 2006.

Background: Patient, who was injured as result of
being passenger in single-automobile accident,
brought action for breach of contract, and various tort
claims, against former ftreating physician after
physician engaged in ex parte communications with
defense counsel in patient's underlying personal
injury action against alleged tortfeasor. The Third
District Court, Salt Lake Department, Tyrone
Medley, J., granted physician's motion to dismiss.
Patient appealed.

Holdings: The Court of Appeals, Bench, J., held
that:

(1) physician's conduct would not support claim for
breach of implied contract;

(2) physician's ex part communications constituted
breach  of physician's fiduciary duty of
confidentiality;

(3) physician could be liable for negligent breach of
fiduciary duty of confidentiality;

(4) physician's ex parte communication was not
public disclosure required to maintain claim for
invasion of privacy;

(5) doctor's statements in deposition were protected
by judicial proceeding privilege;

(6) physician's conduct met threshold necessary to
maintain action for intentional infliction of emotional
distress; and
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(7) judicial proceeding privilege did not apply to
protect physician from patient's claim for intentional
infliction of emotional distress.

Affirmed in part and reversed in part.
West Headnotes

[1] Appeal and Error 30 €=2842(1)

30 Appeal and Error
30XVI Review
30XVI(A) Scope, Standards, and Extent, in
General
30k838 Questions Considered
30k842 Review Dependent on Whether
Questions Are of Law or of Fact
30k842(1) k. In General. Most Cited

Cases

Propriety of trial court's decision to grant or deny
motion to dismiss for failure to state claim on which
relief can be granted is question of law that Court of
Appeals reviews for correctness. Rules Civ.Proc.

Rule 12(b)(6).

[2] Appeal and Error 30 €919

30 Appeal and Error
30XVI Review
30XVI(G) Presumptions
30k915 Pleading
30k919 k. Striking Out or Dismissal.
Most Cited Cases
In reviewing trial court order granting motion to
dismiss for failure to state claim on which relief can
be granted, appellate court must accept material
allegations of complaint as true, and appellate court
will affirm trial court's ruling only if it clearly
appears complainant can prove no set of facts in
support of his or her claims. Rules Civ.Proc., Rule

12(b)(6).

[3] Health 198H €642

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV(B) Duties and Liabilities in General
198HKk642 k. Confidentiality; Patient
Records. Most Cited Cases
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Conduct of patient's former treating physician in
engaging in ex parte communications with defense
attorney in patient's underlying personal injury action
against alleged tortfeasor would not support claim for
breach of implied contract; breach of duty of
confidentiality could not be pursued as breach of
implied contract.

[4] Health 198H €~2600

198H Health
198HV Malpractice, Negligence, or Breach of
Duty

198HV(A) In General
198Hk600 k. In General. Most Cited Cases

Health 198H €625

198H Health

198HV Malpractice, Negligence, or Breach of
Duty

198HV(B) Duties and Liabilities in General
198HKk622 Breach of Duty
198Hk625 k. Warranty; Ensuring

Result. Most Cited Cases
Statute on liability of health care provider to patient
for breach of contract does not preclude all contract
claims against physician absent written contract
signed by physician or his designated agent, as statute
specifically provides that claim against physician
must be in writing if it is based on *“guarantee,
warranty, contract or assurance of result.” West's
U.C.A. 8§ 78-14-6.

[5] Health 198H €642

198H Health

198HV Malpractice, Negligence, or Breach of
Duty

198HV(B) Duties and Liabilities in General
198Hk642 k. Confidentiality; Patient

Records. Most Cited Cases
Statute on liability of health care provider to patient
for breach of contract did not apply to patient's claim
against former treating physician for alleged breach
of implied contract by communicating ex parte with
defense counsel in patient's underlying tort action
against alleged tortfeasor; patient did not contend that
physician had promised particular result with his
treatment. West's U.C.A. § 78-14-6.

[6] Torts 379 €350

379 Torts
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3791V Privacy and Publicity
3791V(B) Privacy
3791V(B)3 Publications or Communications
in General
379k350 k. In General. Most Cited Cases
Courts have immediately recognized legally
compensable injury in wrongful disclosure of
confidential information based on variety of grounds
for recovery: public policy; right to privacy; breach
of contract; and breach of fiduciary duty.

[7] Health 198H €579

198H Health
198HIV Relation Between Patient and Health
Care Provider
198HK579 k. Contract of Employment. Most
Cited Cases

Health 198H €642

198H Health

198HV Malpractice, Negligence, or Breach of
Duty

198HV/(B) Duties and Liabilities in General
198Hk642 k. Confidentiality; Patient

Records. Most Cited Cases
Doctor and patient enter into simple contract, with
patient hoping that he will be cured, and doctor
optimistically assuming that he will be compensated
and, as implied condition of that contract, doctor
warrants that any confidential information gained
through relationship will not be released without
patient's permission.

[8] Health 198H €578

198H Health
198HIV Relation Between Patient and Health
Care Provider
198HK578 k. Fiduciary Duty. Most Cited
Cases

Health 198H €642

198H Health

198HV Malpractice, Negligence, or Breach of
Duty

198HV(B) Duties and Liabilities in General
198HKk642 k. Confidentiality; Patient

Records. Most Cited Cases
From contractual relationship between patient and
physician arises fiduciary obligation that confidences
communicated by patient should be held as trust,
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which gives rise to implied covenant which, when
breached, is actionable, but physician-patient
relationship  contemplates additional duty of
confidentiality, springing from, but extraneous to,
contract and breach of such duty is actionable as tort
rather than as breach of contract.

[9] Health 198H €642

198H Health

198HV Malpractice, Negligence, or Breach of
Duty

198HV/(B) Duties and Liabilities in General
198Hk642 k. Confidentiality; Patient

Records. Most Cited Cases
Although  physician-patient  relationship ~ had
terminated before physician engaged in ex part
communications with defense counsel in patient's
underlying personal injury action against alleged
tortfeasor, tort-based duty of confidentiality
continued after termination of physician-patient
relationship, and thus physician's ex part
communications constituted breach of physician's
fiduciary duty of confidentiality.

[10] Witnesses 410 €=2219(4.1)

410 Witnesses
41011 Competency
41011(D) Confidential Relations and Privileged
Communications
410k219 Waiver of Privilege
410k219(4) Communications to or
Information Acquired by Physician
410k219(4.1) k. In General. Most

Cited Cases

Exception to physician-patient privilege applicable
when patient's condition is element of claim or
defense is not without limits. Rules of Evid., Rule

506(D)(1).

[11] Witnesses 410 €2208(1)

410 Witnesses
41011 Competency
41011(D) Confidential Relations and Privileged
Communications
410k207 Communications to or Information
Acquired by Physician or Surgeon
410k208 In General
410k208(1) k. In General. Most Cited

Cases

Witnesses 410 €52214.5
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410 Witnesses
41011 Competency

41011(D) Confidential Relations and Privileged

Communications
410k214.5 k. Communications to or

Information Acquired by Marriage Counselor,
Psychologist, or Social Worker. Most Cited Cases
As part of therapeutic relationship, doctor or therapist
has obligation to protect confidentiality of his
patients that transcends any duty he has as citizen to
voluntarily provide information that might be
relevant in pending litigation. Rules of Evid., Rule

506(D)(1).

[12] Health 198H €642

198H Health

198HV Malpractice, Negligence, or Breach of
Duty

198HV/(B) Duties and Liabilities in General
198Hk642 k. Confidentiality; Patient

Records. Most Cited Cases
Physician could be liable for negligent breach of
fiduciary duty of confidentiality by engaging in ex
parte communications with defense counsel in former
patient's underlying personal injury action against
alleged tortfeasor.

[13] Torts 379 €351

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy
3791V(B)3 Publications or Communications
in General
379k351 k. Miscellaneous Particular
Cases. Most Cited Cases
Physician's ex parte communication with counsel for
defense in former patient's underlying personal injury
action against alleged tortfeasor, and several of
defense counsel's associates, was disclosure to small
group of persons, and was not public disclosure
required to maintain claim for invasion of privacy.

[14] Torts 379 €350

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy
3791V(B)3 Publications or Communications
in General
379k350 k. In General. Most Cited Cases
Size of audience that receives communication,
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though important consideration, is not dispositive of
issues in invasion of privacy case; rather facts and
circumstances of particular case must be taken into
consideration in determining whether disclosure was
sufficiently public so as to support claim for invasion
of privacy.

[15] Torts 379 €359

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy
3791V(B)3 Publications or Communications
in General
379k359 k. Litigation Privilege; Witness
Immunity. Most Cited Cases
Although physician's alleged ex parte disclosure of
former patient's confidential information to defense
counsel in patient's underlying personal injury action
against alleged tortfeasor was made matter of public
record through deposition of physician taken in
patient's action against physician for invasion of
privacy, doctor's statements were protected by
judicial proceeding privilege; physician's statements
in deposition were part of judicial proceeding,
physician's description of his communications with
defense counsel was directly related to purpose of
deposition, and physician testified as witness in
deposition.

[16] Torts 379 €359

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy
3791V(B)3 Publications or Communications
in General

379k359 k. Litigation Privilege; Witness
Immunity. Most Cited Cases
To establish judicial proceeding privilege to claim of
invasion of privacy action, statements must be: (1)
made during, or in course of, judicial proceeding; (2)
have some reference to subject matter of proceeding;
and (3) be made by someone acting in capacity of
judge, juror, witness, litigant, or counsel.

[17] Damages 115 €~257.25(4)

115 Damages
115111 Grounds and Subjects of Compensatory
Damages
11511I(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
115111(A)2 Mental Suffering and Emotional
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Distress

115k57.19 Intentional or Reckless
Infliction of Emotional Distress; Outrage

115k57.25 Particular Cases
115k57.25(4) k. Health Care. Most

Cited Cases
Physician's conduct in engaging in ex parte
communications with defense counsel in former
patient's underlying tort action against alleged
tortfeasor, and in agreeing to act as paid advocate for
former patient's adversary, met threshold necessary to
maintain action for intentional infliction of emotional
distress.

[18] Damages 115 €2208(6)

115 Damages

115X Proceedings for Assessment

115k208 Questions for Jury
115k208(6) k. Mental Suffering and

Emotional Distress. Most Cited Cases
It is for court to determine, in first instance, whether
defendant's conduct may reasonably be regarded as
so extreme and outrageous as to permit recovery for
intentional infliction of emotional distress.

[19] Damages 115 €-257.49

115 Damages
115111 Grounds and Subjects of Compensatory
Damages
11511I(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
115111(A)2 Mental Suffering and Emotional
Distress

115k57.49 k. Privilege or Immunity;
Exercise of Legal Rights. Most Cited Cases
Because physician's acts of communicating ex parte
with defense counsel in former patient's personal
injury action against alleged tortfeasor, and agreeing
to be expert witness for defense, were not legally
justified, judicial proceeding privilege did not apply
to protect physician from former patient's claim for
intentional infliction of emotional distress.
West CodenotesValidity Called into DoubtWest's
U.C.A. § 78-24-8(4)

L. Rich Humpherys and Karra J. Porter, Christensen
& Jensen, PC, Salt Lake City, for Appellants.

Dennis C. Ferguson, Williams & Hunt, Salt Lake
City, for Appellees.

Before BENCH, P.J., BILLINGS, and ORME, JJ.
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OPINION
BENCH, Presiding Judge:
T 1 Nicholas Sorensen (Sorensen) and his limited
guardians, Kevin and Pamela Sorensen, appeal the
trial court's order granting Dr. John P. Barbuto's
(Barbuto) motion to dismiss. We affirm in part and
reverse in part.

BACKGROUND M

EN1. “Because this is an appeal from a
motion to dismiss for failure to state a claim,
we accept the factual allegations in the
complaint as true and draw all reasonable
inferences from those facts in the light most
favorable to [Sorensen].” Mackey v.
Cannon, 2000 UT App 36,1 2, 996 P.2d
1081 (quotations and citation omitted).

1 2 In 1999, Sorensen sustained serious back and
head injuries as a passenger in *298 a single-
automobile accident. Over the next year and a half,
Barbuto treated Sorensen for head injuries and
seizures. The treatment included diagnostic
examinations, prescriptions for medicine, and
cognitive therapy. When Sorensen's medical insurer
removed Barbuto from its approved providers list,
Sorensen terminated his physician-patient
relationship with Barbuto and continued his treatment
with another physician. |Back to Brief|

T 3 Sorensen then filed a personal injury action
against the driver's liability insurer (the personal
injury action). In that action, Barbuto produced
Sorensen's medical records, and the trial court
admitted the records as stipulated evidence. Defense
counsel subpoenaed Barbuto for trial, which was
initially scheduled for May 2003. The court later
postponed the trial until October. Between May and
October, Barbuto engaged in ex parte
communications with defense counsel, prepared a
ten-page report for defense counsel's use, and agreed
to testify as an expert witness for the defense.
Contrary to his earlier diagnosis, Barbuto asserted
that psychological and social factors contributed to
Sorensen's medical injuries.

1 4 Sorensen first learned about Barbuto's ex parte
communications with defense counsel during a
deposition of another witness. Consequently,
Sorensen's counsel deposed Barbuto and filed an
emergency motion in limine. The trial court
excluded Barbuto's testimony, and Sorensen
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prevailed in the personal injury action.

1 5 Subsequently, Sorensen filed this action against
Barbuto. In this complaint, Sorensen asserts breach
of contract and various tort causes of action based on
Barbuto's ex parte communications with defense
counsel.  Barbuto filed a rule 12(b)(6) motion to
dismiss. See Utah R. Civ. P. 12(b)(6). The trial
court granted the motion to dismiss, and Sorensen
now appeals.

ISSUE AND STANDARD OF REVIEW

[11[2] 11 6 Sorensen asserts that the trial court erred in
granting Barbuto's motion to dismiss. “The propriety
of a trial court's decision to grant or deny a motion to
dismiss under rule 12(b)(6) is a question of law that
we review for correctness.” Mackey v. Cannon, 2000
UT App 36,1 9, 996 P.2d 1081 (quotations and
citation omitted); see also Utah R. Civ. P. 12(b)(6).
“[Aln appellate court must accept the material
allegations of the complaint as true” and will affirm
the trial court's ruling only “if it clearly appears the
complainant can prove no set of facts in support of
his or her claims.” Mackey, 2000 UT App 36 at T 9,
996 P.2d 1081 (quotations and citation omitted).

ANALYSIS

I. Contract Claim

[31[41[5] 1 7 Sorensen asserts that the trial court
erred in dismissing his claim that Barbuto breached
his contractual duties. Barbuto argues, and the trial
court agreed, that Sorensen's contract claim fails
because the parties did not enter into a written
agreement. Barbuto relies on Utah Code section 78-
14-6, which provides:

No liability shall be imposed upon any health care
provider on the basis of an alleged breach of
guarantee, warranty, contract or assurance of result to
be obtained from any health care rendered unless the
guarantee, warranty, contract or assurance is set forth
in writing and signed by the health care provider or
an authorized agent of the provider.

Utah Code Ann. § 78-14-6 (2002). Barbuto
contends that, under this section, “Utah law precludes
[all] contract claims against a physician absent a
written contract signed by the physician or his
designated agent.” We disagree. The statute is not
as broad as Barbuto asserts. It specifically provides
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that a claim against a physician must be in writing if
it is based on a “guarantee, warranty, contract or
assurance of result.” Id. (emphasis added).
Sorensen does not contend that Barbuto promised a
particular result with his treatment. Rather, he
claims that Barbuto *299 breached an implied
contract by communicating ex parte with defense
counsel in the personal injury action.  Therefore,
section 78-14-6 is not applicable.

1 8 Sorensen's implied contract claim fails, however,
on other grounds. Sorensen terminated the
physician-patient relationship prior to Barbuto's ex
parte communications with defense counsel.  See
Ricks v. Budge, 91 Utah 307, 64 P.2d 208, 211 (1937)
(stating that the physician-patient relationship can be
terminated “by the discharge of the physician by the
patient”). Although Barbuto concedes that “the duty
of confidentiality extends beyond the termination of
the physician-patient relationship,” a breach of this
duty cannot be pursued as a breach of an implied
contract.

[61[71 1 9 “Courts have immediately recognized a
legally compensable injury in ... wrongful disclosure
based on a variety of grounds for recovery: public
policy; right to privacy; breach of contract; [and]
breach of fiduciary duty.” MacDonald v. Clinger, 84
AD2d 482, 446 N.Y.S2d 801, 802
(N.Y.App.Div.1982) (citing 61  Am.Jur.2d
Physicians, Surgeons and Other Healers § 169)
(other citation omitted). In MacDonald, the court
discussed whether a party can allege a breach of
implied contract based solely upon a doctor's breach
of the duty of confidentiality to a former patient. See
id. at 802-03. A “ ‘[d]octor and patient enter into a
simple contract, the patient hoping that he will be
cured and the doctor optimistically assuming that he
will be compensated.” ” Id. at 803 (quoting
Hammonds v. Aetna Cas. & Sur. Co., 243 F.Supp.
793, 801 (D.Ohio 1965)). In addressing the nature
of this contractual relationship, the court stated that
‘[a]s an implied condition of that contract ... the
doctor warrants that any confidential information
gained through the relationship will not be released
without the patient's permission.” ™ Id. (quoting
Hammonds, 243 F.Supp. at 801).

[8] 1 10 “[F]rom the contractual relationship arose a
fiduciary obligation that confidences communicated
by a patient should be held as a trust.” Id. (citing
Hammonds, 243 F.Supp. at 803). “It is obvious then
that this relationship gives rise to an implied
covenant which, when breached, is actionable.” Id.
at 804. The MacDonald court concluded, however,
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that “the relationship contemplates an additional duty
[of confidentiality] springing from but extraneous to
the contract and that the breach of such duty is
actionable as a tort.” Id. The court therefore
“dismissed the cause of action for breach of
contract.” 1d. at 805; see also Doe v. Community
Health Plan-Kaiser Corp., 268 A.D.2d 183, 709
N.Y.S.2d 215, 217 (N.Y.App.Div.2000) (“[T]he duty
not to disclose confidential personal information
springs from the implied covenant of trust and
confidence that is inherent in the physician-patient
relationship, the breach of which is actionable as a
tort.”).  We similarly conclude that Sorensen can
pursue his breach of confidentiality claim under tort
theory, but not under contract theory.

Il. Tort Claims

A. Breach of Professional Duty

f 11 Sorensen asserts that Barbuto breached various
duties, including fiduciary duties of confidentiality
and loyalty, and violated several professional
standards.™ Barbuto contends that he did not
breach a duty of care because his actions were
protected under Utah Code section 78-24-8(4) and
rule 506(d)(1) of the Utah Rules of Evidence. See

Utah Code Ann. § 78-24-8(4) (1992); Utah R. Evid.
506(d)(1).

EN2. Barbuto contends that Sorensen is not
entitled to a private right of action for breach
of professional standards.  Sorensen does
not contend in his brief, however, that a
private right of action exists.  Rather, he
asserts that the professional standards
contribute to the proper standard of care,
citing the Health Insurance Portability and
Accountability Act (HIPAA), the American
Medical Association's Principles of Medical
Ethics, and the Hippocratic Oath.

1 12 This court expressly held in Debry v. Goates,
2000 UT App 58, 999 P.2d 582, that rule 506 has
superseded section 78-24-8(4). Seeid.atf 24 n.2
(“[T]he statutory privilege has no further effect.
Physician-patient and therapist-patient privileges are
now exclusively controlled by [rJule 506.”); see also
Burns v. Boyden, 2006 UT 14, 12, 133 P.3d 370
(confirming that rule 506 superseded the *300
statutory privilege in section 78-24-8(4)). Therefore,
we will address the issue only under rule 506.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.







143 P.3d 295

143 P.3d 295, 558 Utah Adv. Rep. 18, 2006 UT App 340

(Cite as: 143 P.3d 295)

[91[10] § 13 Rule 506 defines physician-patient
privileges and delineates exceptions:

No privilege exists under this rule:

As to a communication relevant to an issue of the
physical, mental, or emotional condition of the
patient in any proceeding in which that condition is
an element of any claim or defense, or, after the
patient's death, in any proceedings in which any party
relies upon the condition as an element of the claim
or defense].]

Utah R. Evid. 506(d)(1). Barbuto argues that
because Sorensen placed his condition at issue in the
personal injury action, Sorensen waived the
physician-patient privilege.  This exception to the
physician-patient privilege, however, is not without
limits. See Debry, 2000 UT App 58 at 1 26, 999
P.2d 582.

[11] 1 14 In Debry, this court held that because the
husband had the right to put at issue his wife's mental
state as a defense in a divorce proceeding, the
exception of rule 506(d)(1) applied. See id. at T 25.
Based on that exception, the husband solicited an
affidavit from the wife's therapist regarding the wife's
mental condition. See id. at § 5. The therapist
submitted his affidavit “without consulting [with the
wife] or obtaining her consent.” Id. “From all that
appears, [the therapist] voluntarily furnished an
affidavit about his patient's mental condition to her
adversary in divorce litigation.” 1d. at § 27. This
court held that “under these circumstances, a patient
must at least be afforded the opportunity for
protection.” 1d. at { 28. “As part of a therapeutic
relationship, a doctor or therapist has an obligation to
protect the confidentiality of his patients that
transcends any duty he has as a citizen to voluntarily
provide information that might be relevant in pending
litigation.” 1d.

T 15 Sorensen and Barbuto both discuss at length
whether ex parte communication between a party's
physician and the opposing side in pending litigation
is a breach of the physician's fiduciary duty of
confidentiality.  Although Debry did not explicitly
state that a physician's ex parte communication with
the opposing side constitutes a breach of
confidentiality, its reasoning readily leads to such a
conclusion. The court stated that “[b]efore
disclosing  confidential ~ patient  records  or
communications in subsequent litigation, a physician
or therapist should notify the patient. Even if the
communications may fall into [the] exception to the
privilege, the patient has the right to be notified of the
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potential disclosure of confidential records.” Id.
“Such notice assures that the patient can pursue the
appropriate procedural safeguards in court to avoid
unnecessary disclosure.” 1d.

1 16 Consistent with the reasoning of Debry, we hold
that ex parte communication between a physician and
opposing counsel constitutes a breach of the
physician's fiduciary duty of confidentiality.™ See
id. at T T 24-29. This holding is consistent with the
approach of other courts.  See, e.g., Manion V.
N.P.W. Med. Ctr. of N.E. Pa., Inc., 676 F.Supp. 585,
593 (D.Pa.1987) (“[T]he prohibition against
unauthorized ex parte contacts regulates only how
defense counsel may obtain information from a
plaintiff's treating physician, i.e., it affects defense
counsel's methods, not the substance of what is
discoverable.... In addition, the prohibition extends
beyond the termination of medical treatment and
applies with equal force to a plaintiff's current and
former treating doctors.”); Petrillo v. Syntex Labs.,
Inc., 148 I1ll.App.3d 581, 102 Ill.Dec. 172, 499
N.E.2d 952, 957 (1986) ( “We believe ... that ex parte
conferences between defense counsel and a plaintiff's
treating physician jeopardize the sanctity of the
physician-patient relationship, and, therefore, are
prohibited as against public policy.”); Morris v.
Consolidation Coal Co., 191 W.Va. 426, 446 S.E.2d
648, 651 (1994) (“The patient's implicit consent ... is
obviously and necessarily limited; he does not
consent, simply by filing suit, to his physician's
discussing his medical confidences *301 with third
parties outside court-authorized discovery methods,
nor does he consent to his physician discussing the
patient's confidences in an ex parte conference with
the patient's adversary.” (quotations and citation
omitted));  Philip H. Corboy, Ex Parte Contacts
Between Plaintiff's Physician and Defense Attorneys:
Protecting the Patient-Litigant's Right to a Fair
Trial, 21 Loy. U. Chi. L.J. 1001, 1002 (1990)
(“Recent state court decisions, including several
overruling prior precedent, now reflect a strong
majority view that condemns ex parte conferences.”).
Therefore, the trial court erred in dismissing
Sorensen's claim for breach of confidentiality.

EN3. Barbuto argues that ex parte
communications are allowed pursuant to the
Utah State Bar Ethics Advisory Opinion No.
99-03. However, the Utah State Bar Ethics
Advisory Opinion Committee addresses the
responsibilities of attorneys, not physicians.
Because the issue in this case concerns a
physician's duty, the ethics opinion does not
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apply.

[12] § 17 Sorensen additionally argues that the trial
court erred in dismissing his negligence claim.
Barbuto contends that Sorensen's negligence claim
fails as a matter of law because no duty existed.
Because we have determined that a duty exists, the
trial court erred in dismissing Sorensen's claim for
negligence.

B. Invasion of Privacy

[13] 1 18 Sorensen contends that the trial court erred
in dismissing his invasion of privacy claim. Barbuto
asserts that Sorensen's claim fails as a matter of law
because “there was no public disclosure of private
information by Dr. Barbuto.” In Shattuck-Owen v.
Snowbird Corp., 2000 UT 94, 16 P.3d 555, the Utah
Supreme Court ruled that “communicating a private
fact to a small group of persons ... does not constitute
public disclosure.” Id. at § 12 (quotations and
citation omitted). The supreme court concluded that
the defendant's disclosure to approximately twelve to
thirteen people did not constitute a public disclosure.
Seeid. at  13. According to the complaint in our
case, Barbuto disclosed private information to
defense counsel and a few of his associates. Thus,
Barbuto disclosed the information to “a small group

of persons.” 1d.at { 12.

[14] 1 19 Sorensen contends that there is no specific
“body count” required to constitute an invasion of
privacy. The Shattuck-Owen court specified that
“the size of the audience that receives the
communication, though an important consideration,
is not dispositive of the issues.” 1d. “Rather, the facts
and circumstances of a particular case must be taken
into consideration in determining whether the
disclosure was sufficiently public so as to support a
claim for invasion of privacy.” 1d. When considering
all the circumstances in this case, we are not
persuaded that the disclosure to defense counsel and
a few incidental people constitutes a public
disclosure.

[15][16] 1 20 Sorensen also contends that because he
had to depose Barbuto to find out the extent of his
inappropriate actions, Barbuto's disclosures became a
matter of public record. Barbuto argues in his brief
that this cannot constitute an invasion of privacy
because of the judicial proceeding privilege. We
agree. “To establish the judicial proceeding
privilege, the statements must be (1) made during or
in the course of a judicial proceeding; (2) have some
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reference to the subject matter of the proceeding; and
(3) be made by someone acting in the capacity of
judge, juror, witness, litigant, or counsel.” Debry v.
Godbe, 1999 UT 111,71 11, 992 P.2d 979 (quotations
and citation omitted). Under the first prong,
Barbuto's statements in the deposition were clearly
part of a judicial proceeding. See id.at{ 14. (“The
privilege applies to every step in the proceeding until
final disposition.” (quotations and citation omitted)).
Second, Barbuto's description of his communications
with defense counsel was directly related to the
purpose of the deposition. And third, Barbuto
testified as a witness in the deposition. Because the
judicial proceeding privilege applies to the
deposition, Sorensen's invasion of privacy claim fails
as a matter of law.

C. Intentional Infliction of Emotional Distress

[17][18] 1 21 Sorensen next contends that the trial
court erred in dismissing his claim of intentional
infliction of emotional distress.

[A]n action for severe emotional distress, though not
accompanied by bodily impact or physical injury,
[may lie] where the defendant intentionally engaged
in some conduct toward the plaintiff, (a) with the
purpose of inflicting emotional distress, or, (b) where
any reasonable person would *302 have known that
such would result; and his actions are of such a
nature as to be considered outrageous and intolerable
in that they offend against the generally accepted
standards of decency and morality.

Id. at § 25 (alterations in original) (quotations and
citation omitted). “[I]t is for the court to determine,
in the first instance, whether the defendant's conduct
may reasonably be regarded as so extreme and
outrageous as to permit recovery.” Schuurman v.
Shingleton, 2001 UT 52, 23, 26 P.3d 227
(quotations and citation omitted). The trial court in
this case found that Barbuto's actions, as a matter of
law, were not “extreme and outrageous.” We
disagree. Barbuto not only communicated ex parte
with defense counsel-Barbuto actually became a paid
advocate for Sorensen's adversary. “We conclude
that the conduct alleged here ... meets the threshold
necessary to maintain an action for intentional
infliction of emotional distress.” Walter v. Stewart,
2003 UT App 86.1 27, 67 P.3d 1042.

[19] 1 22 Barbuto also argues that even if his
conduct satisfied the extreme and outrageous
requirement, the claim is barred by the judicial
proceeding privilege. See Debry, 1999 UT 111 at {
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25, 992 P.2d 979 (applying the judicial proceeding
privilege to an intentional infliction of emotional
distress claim). Because Barbuto's acts of
communicating ex parte with defense counsel and
agreeing to be an expert witness for the defense were
not legally justified, the judicial proceeding privilege
does not apply. See id. at § 21; Brehany v.
Nordstrom, Inc., 812 P.2d 49, 58 (Utah 1991)
(concluding that the “plaintiff can show abuse of [a]
privilege by proving that the defendant acted with
malice or that the publication of the defamatory
material extended beyond those who had a legally
justified reason for receiving it”).

CONCLUSION

1 23 Barbuto and Sorensen's relationship ended
before Barbuto communicated ex parte with defense
counsel.  However, Barbuto's tort-based duty of
confidentiality continued.  Further, because a duty
existed, the trial court erred in dismissing Sorensen's
claim for negligence.

1 24 Sorensen's invasion of privacy claim fails
because Barbuto's disclosure to defense counsel did
not constitute a public disclosure, and his statements
in the deposition fall under the judicial proceeding
privilege.  We conclude, however, that Barbuto's
actions meet the threshold to maintain a claim for
intentional infliction of emotional distress.

1 25 Accordingly, we reverse in part the order
granting Barbuto's motion to dismiss, and remand for
further proceedings.

f 26 WE CONCUR: JUDITH M. BILLINGS and
GREGORY K. ORME, Judges.

Utah App.,2006.

Sorensen v. Barbuto
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Background: Patient, who was injured as result of
being passenger in single-automobile accident,
brought action for breach of contract, and various tort
claims, against former ftreating physician after
physician engaged in ex parte communications with
defense counsel in patient's underlying personal
injury action against alleged tortfeasor. The Third
District Court, Salt Lake Department, Tyrone
Medley, J., granted physician's motion to dismiss.
Patient appealed.

Holdings: The Court of Appeals, Bench, J., held
that:

(1) physician's conduct would not support claim for
breach of implied contract;

(2) physician's ex part communications constituted
breach  of physician's fiduciary duty of
confidentiality;

(3) physician could be liable for negligent breach of
fiduciary duty of confidentiality;

(4) physician's ex parte communication was not
public disclosure required to maintain claim for
invasion of privacy;

(5) doctor's statements in deposition were protected
by judicial proceeding privilege;

(6) physician's conduct met threshold necessary to
maintain action for intentional infliction of emotional
distress; and

Page 1

(7) judicial proceeding privilege did not apply to
protect physician from patient's claim for intentional
infliction of emotional distress.

Affirmed in part and reversed in part.
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OPINION
BENCH, Presiding Judge:
T 1 Nicholas Sorensen (Sorensen) and his limited
guardians, Kevin and Pamela Sorensen, appeal the
trial court's order granting Dr. John P. Barbuto's
(Barbuto) motion to dismiss. We affirm in part and
reverse in part.

BACKGROUND M

EN1. “Because this is an appeal from a
motion to dismiss for failure to state a claim,
we accept the factual allegations in the
complaint as true and draw all reasonable
inferences from those facts in the light most
favorable to [Sorensen].” Mackey v.
Cannon, 2000 UT App 36,1 2, 996 P.2d
1081 (quotations and citation omitted).

1 2 In 1999, Sorensen sustained serious back and
head injuries as a passenger in *298 a single-
automobile accident. Over the next year and a half,
Barbuto treated Sorensen for head injuries and
seizures. The treatment included diagnostic
examinations, prescriptions for medicine, and
cognitive therapy. When Sorensen's medical insurer
removed Barbuto from its approved providers list,
Sorensen terminated his physician-patient
relationship with Barbuto and continued his treatment
with another physician. |Back to Brief|

T 3 Sorensen then filed a personal injury action
against the driver's liability insurer (the personal
injury action). In that action, Barbuto produced
Sorensen's medical records, and the trial court
admitted the records as stipulated evidence. Defense
counsel subpoenaed Barbuto for trial, which was
initially scheduled for May 2003. The court later
postponed the trial until October. Between May and
October, Barbuto engaged in ex parte
communications with defense counsel, prepared a
ten-page report for defense counsel's use, and agreed
to testify as an expert witness for the defense.
Contrary to his earlier diagnosis, Barbuto asserted
that psychological and social factors contributed to
Sorensen's medical injuries.

1 4 Sorensen first learned about Barbuto's ex parte
communications with defense counsel during a
deposition of another witness. Consequently,
Sorensen's counsel deposed Barbuto and filed an
emergency motion in limine. The trial court
excluded Barbuto's testimony, and Sorensen
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prevailed in the personal injury action.

1 5 Subsequently, Sorensen filed this action against
Barbuto. In this complaint, Sorensen asserts breach
of contract and various tort causes of action based on
Barbuto's ex parte communications with defense
counsel.  Barbuto filed a rule 12(b)(6) motion to
dismiss. See Utah R. Civ. P. 12(b)(6). The trial
court granted the motion to dismiss, and Sorensen
now appeals.

ISSUE AND STANDARD OF REVIEW

[11[2] 11 6 Sorensen asserts that the trial court erred in
granting Barbuto's motion to dismiss. “The propriety
of a trial court's decision to grant or deny a motion to
dismiss under rule 12(b)(6) is a question of law that
we review for correctness.” Mackey v. Cannon, 2000
UT App 36,1 9, 996 P.2d 1081 (quotations and
citation omitted); see also Utah R. Civ. P. 12(b)(6).
“[Aln appellate court must accept the material
allegations of the complaint as true” and will affirm
the trial court's ruling only “if it clearly appears the
complainant can prove no set of facts in support of
his or her claims.” Mackey, 2000 UT App 36 at T 9,
996 P.2d 1081 (quotations and citation omitted).

ANALYSIS

I. Contract Claim

[31[41[5] 1 7 Sorensen asserts that the trial court
erred in dismissing his claim that Barbuto breached
his contractual duties. Barbuto argues, and the trial
court agreed, that Sorensen's contract claim fails
because the parties did not enter into a written
agreement. Barbuto relies on Utah Code section 78-
14-6, which provides:

No liability shall be imposed upon any health care
provider on the basis of an alleged breach of
guarantee, warranty, contract or assurance of result to
be obtained from any health care rendered unless the
guarantee, warranty, contract or assurance is set forth
in writing and signed by the health care provider or
an authorized agent of the provider.

Utah Code Ann. § 78-14-6 (2002). Barbuto
contends that, under this section, “Utah law precludes
[all] contract claims against a physician absent a
written contract signed by the physician or his
designated agent.” We disagree. The statute is not
as broad as Barbuto asserts. It specifically provides
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that a claim against a physician must be in writing if
it is based on a “guarantee, warranty, contract or
assurance of result.” Id. (emphasis added).
Sorensen does not contend that Barbuto promised a
particular result with his treatment. Rather, he
claims that Barbuto *299 breached an implied
contract by communicating ex parte with defense
counsel in the personal injury action.  Therefore,
section 78-14-6 is not applicable.

1 8 Sorensen's implied contract claim fails, however,
on other grounds. Sorensen terminated the
physician-patient relationship prior to Barbuto's ex
parte communications with defense counsel.  See
Ricks v. Budge, 91 Utah 307, 64 P.2d 208, 211 (1937)
(stating that the physician-patient relationship can be
terminated “by the discharge of the physician by the
patient”). Although Barbuto concedes that “the duty
of confidentiality extends beyond the termination of
the physician-patient relationship,” a breach of this
duty cannot be pursued as a breach of an implied
contract.

[61[71 1 9 “Courts have immediately recognized a
legally compensable injury in ... wrongful disclosure
based on a variety of grounds for recovery: public
policy; right to privacy; breach of contract; [and]
breach of fiduciary duty.” MacDonald v. Clinger, 84
AD2d 482, 446 N.Y.S2d 801, 802
(N.Y.App.Div.1982) (citing 61  Am.Jur.2d
Physicians, Surgeons and Other Healers § 169)
(other citation omitted). In MacDonald, the court
discussed whether a party can allege a breach of
implied contract based solely upon a doctor's breach
of the duty of confidentiality to a former patient. See
id. at 802-03. A “ ‘[d]octor and patient enter into a
simple contract, the patient hoping that he will be
cured and the doctor optimistically assuming that he
will be compensated.” ” Id. at 803 (quoting
Hammonds v. Aetna Cas. & Sur. Co., 243 F.Supp.
793, 801 (D.Ohio 1965)). In addressing the nature
of this contractual relationship, the court stated that
‘[a]s an implied condition of that contract ... the
doctor warrants that any confidential information
gained through the relationship will not be released
without the patient's permission.” ™ Id. (quoting
Hammonds, 243 F.Supp. at 801).

[8] 1 10 “[F]rom the contractual relationship arose a
fiduciary obligation that confidences communicated
by a patient should be held as a trust.” Id. (citing
Hammonds, 243 F.Supp. at 803). “It is obvious then
that this relationship gives rise to an implied
covenant which, when breached, is actionable.” Id.
at 804. The MacDonald court concluded, however,
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that “the relationship contemplates an additional duty
[of confidentiality] springing from but extraneous to
the contract and that the breach of such duty is
actionable as a tort.” Id. The court therefore
“dismissed the cause of action for breach of
contract.” 1d. at 805; see also Doe v. Community
Health Plan-Kaiser Corp., 268 A.D.2d 183, 709
N.Y.S.2d 215, 217 (N.Y.App.Div.2000) (“[T]he duty
not to disclose confidential personal information
springs from the implied covenant of trust and
confidence that is inherent in the physician-patient
relationship, the breach of which is actionable as a
tort.”).  We similarly conclude that Sorensen can
pursue his breach of confidentiality claim under tort
theory, but not under contract theory.

Il. Tort Claims

A. Breach of Professional Duty

f 11 Sorensen asserts that Barbuto breached various
duties, including fiduciary duties of confidentiality
and loyalty, and violated several professional
standards.™ Barbuto contends that he did not
breach a duty of care because his actions were
protected under Utah Code section 78-24-8(4) and
rule 506(d)(1) of the Utah Rules of Evidence. See

Utah Code Ann. § 78-24-8(4) (1992); Utah R. Evid.
506(d)(1).

EN2. Barbuto contends that Sorensen is not
entitled to a private right of action for breach
of professional standards.  Sorensen does
not contend in his brief, however, that a
private right of action exists.  Rather, he
asserts that the professional standards
contribute to the proper standard of care,
citing the Health Insurance Portability and
Accountability Act (HIPAA), the American
Medical Association's Principles of Medical
Ethics, and the Hippocratic Oath.

1 12 This court expressly held in Debry v. Goates,
2000 UT App 58, 999 P.2d 582, that rule 506 has
superseded section 78-24-8(4). Seeid.atf 24 n.2
(“[T]he statutory privilege has no further effect.
Physician-patient and therapist-patient privileges are
now exclusively controlled by [rJule 506.”); see also
Burns v. Boyden, 2006 UT 14, 12, 133 P.3d 370
(confirming that rule 506 superseded the *300
statutory privilege in section 78-24-8(4)). Therefore,
we will address the issue only under rule 506.
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[91[10] § 13 Rule 506 defines physician-patient
privileges and delineates exceptions:

No privilege exists under this rule:

As to a communication relevant to an issue of the
physical, mental, or emotional condition of the
patient in any proceeding in which that condition is
an element of any claim or defense, or, after the
patient's death, in any proceedings in which any party
relies upon the condition as an element of the claim
or defense].]

Utah R. Evid. 506(d)(1). Barbuto argues that
because Sorensen placed his condition at issue in the
personal injury action, Sorensen waived the
physician-patient privilege.  This exception to the
physician-patient privilege, however, is not without
limits. See Debry, 2000 UT App 58 at 1 26, 999
P.2d 582.

[11] 1 14 In Debry, this court held that because the
husband had the right to put at issue his wife's mental
state as a defense in a divorce proceeding, the
exception of rule 506(d)(1) applied. See id. at T 25.
Based on that exception, the husband solicited an
affidavit from the wife's therapist regarding the wife's
mental condition. See id. at § 5. The therapist
submitted his affidavit “without consulting [with the
wife] or obtaining her consent.” Id. “From all that
appears, [the therapist] voluntarily furnished an
affidavit about his patient's mental condition to her
adversary in divorce litigation.” 1d. at § 27. This
court held that “under these circumstances, a patient
must at least be afforded the opportunity for
protection.” 1d. at { 28. “As part of a therapeutic
relationship, a doctor or therapist has an obligation to
protect the confidentiality of his patients that
transcends any duty he has as a citizen to voluntarily
provide information that might be relevant in pending
litigation.” 1d.

T 15 Sorensen and Barbuto both discuss at length
whether ex parte communication between a party's
physician and the opposing side in pending litigation
is a breach of the physician's fiduciary duty of
confidentiality.  Although Debry did not explicitly
state that a physician's ex parte communication with
the opposing side constitutes a breach of
confidentiality, its reasoning readily leads to such a
conclusion. The court stated that “[b]efore
disclosing  confidential ~ patient  records  or
communications in subsequent litigation, a physician
or therapist should notify the patient. Even if the
communications may fall into [the] exception to the
privilege, the patient has the right to be notified of the
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potential disclosure of confidential records.” Id.
“Such notice assures that the patient can pursue the
appropriate procedural safeguards in court to avoid
unnecessary disclosure.” 1d.

1 16 Consistent with the reasoning of Debry, we hold
that ex parte communication between a physician and
opposing counsel constitutes a breach of the
physician's fiduciary duty of confidentiality.™ See
id. at T T 24-29. This holding is consistent with the
approach of other courts.  See, e.g., Manion V.
N.P.W. Med. Ctr. of N.E. Pa., Inc., 676 F.Supp. 585,
593 (D.Pa.1987) (“[T]he prohibition against
unauthorized ex parte contacts regulates only how
defense counsel may obtain information from a
plaintiff's treating physician, i.e., it affects defense
counsel's methods, not the substance of what is
discoverable.... In addition, the prohibition extends
beyond the termination of medical treatment and
applies with equal force to a plaintiff's current and
former treating doctors.”); Petrillo v. Syntex Labs.,
Inc., 148 I1ll.App.3d 581, 102 Ill.Dec. 172, 499
N.E.2d 952, 957 (1986) ( “We believe ... that ex parte
conferences between defense counsel and a plaintiff's
treating physician jeopardize the sanctity of the
physician-patient relationship, and, therefore, are
prohibited as against public policy.”); Morris v.
Consolidation Coal Co., 191 W.Va. 426, 446 S.E.2d
648, 651 (1994) (“The patient's implicit consent ... is
obviously and necessarily limited; he does not
consent, simply by filing suit, to his physician's
discussing his medical confidences *301 with third
parties outside court-authorized discovery methods,
nor does he consent to his physician discussing the
patient's confidences in an ex parte conference with
the patient's adversary.” (quotations and citation
omitted));  Philip H. Corboy, Ex Parte Contacts
Between Plaintiff's Physician and Defense Attorneys:
Protecting the Patient-Litigant's Right to a Fair
Trial, 21 Loy. U. Chi. L.J. 1001, 1002 (1990)
(“Recent state court decisions, including several
overruling prior precedent, now reflect a strong
majority view that condemns ex parte conferences.”).
Therefore, the trial court erred in dismissing
Sorensen's claim for breach of confidentiality.

EN3. Barbuto argues that ex parte
communications are allowed pursuant to the
Utah State Bar Ethics Advisory Opinion No.
99-03. However, the Utah State Bar Ethics
Advisory Opinion Committee addresses the
responsibilities of attorneys, not physicians.
Because the issue in this case concerns a
physician's duty, the ethics opinion does not
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apply.

[12] § 17 Sorensen additionally argues that the trial
court erred in dismissing his negligence claim.
Barbuto contends that Sorensen's negligence claim
fails as a matter of law because no duty existed.
Because we have determined that a duty exists, the
trial court erred in dismissing Sorensen's claim for
negligence.

B. Invasion of Privacy

[13] 1 18 Sorensen contends that the trial court erred
in dismissing his invasion of privacy claim. Barbuto
asserts that Sorensen's claim fails as a matter of law
because “there was no public disclosure of private
information by Dr. Barbuto.” In Shattuck-Owen v.
Snowbird Corp., 2000 UT 94, 16 P.3d 555, the Utah
Supreme Court ruled that “communicating a private
fact to a small group of persons ... does not constitute
public disclosure.” Id. at § 12 (quotations and
citation omitted). The supreme court concluded that
the defendant's disclosure to approximately twelve to
thirteen people did not constitute a public disclosure.
Seeid. at  13. According to the complaint in our
case, Barbuto disclosed private information to
defense counsel and a few of his associates. Thus,
Barbuto disclosed the information to “a small group

of persons.” 1d.at { 12.

[14] 1 19 Sorensen contends that there is no specific
“body count” required to constitute an invasion of
privacy. The Shattuck-Owen court specified that
“the size of the audience that receives the
communication, though an important consideration,
is not dispositive of the issues.” 1d. “Rather, the facts
and circumstances of a particular case must be taken
into consideration in determining whether the
disclosure was sufficiently public so as to support a
claim for invasion of privacy.” 1d. When considering
all the circumstances in this case, we are not
persuaded that the disclosure to defense counsel and
a few incidental people constitutes a public
disclosure.

[15][16] 1 20 Sorensen also contends that because he
had to depose Barbuto to find out the extent of his
inappropriate actions, Barbuto's disclosures became a
matter of public record. Barbuto argues in his brief
that this cannot constitute an invasion of privacy
because of the judicial proceeding privilege. We
agree. “To establish the judicial proceeding
privilege, the statements must be (1) made during or
in the course of a judicial proceeding; (2) have some
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reference to the subject matter of the proceeding; and
(3) be made by someone acting in the capacity of
judge, juror, witness, litigant, or counsel.” Debry v.
Godbe, 1999 UT 111,71 11, 992 P.2d 979 (quotations
and citation omitted). Under the first prong,
Barbuto's statements in the deposition were clearly
part of a judicial proceeding. See id.at{ 14. (“The
privilege applies to every step in the proceeding until
final disposition.” (quotations and citation omitted)).
Second, Barbuto's description of his communications
with defense counsel was directly related to the
purpose of the deposition. And third, Barbuto
testified as a witness in the deposition. Because the
judicial proceeding privilege applies to the
deposition, Sorensen's invasion of privacy claim fails
as a matter of law.

C. Intentional Infliction of Emotional Distress

[17][18] 1 21 Sorensen next contends that the trial
court erred in dismissing his claim of intentional
infliction of emotional distress.

[A]n action for severe emotional distress, though not
accompanied by bodily impact or physical injury,
[may lie] where the defendant intentionally engaged
in some conduct toward the plaintiff, (a) with the
purpose of inflicting emotional distress, or, (b) where
any reasonable person would *302 have known that
such would result; and his actions are of such a
nature as to be considered outrageous and intolerable
in that they offend against the generally accepted
standards of decency and morality.

Id. at § 25 (alterations in original) (quotations and
citation omitted). “[I]t is for the court to determine,
in the first instance, whether the defendant's conduct
may reasonably be regarded as so extreme and
outrageous as to permit recovery.” Schuurman v.
Shingleton, 2001 UT 52, 23, 26 P.3d 227
(quotations and citation omitted). The trial court in
this case found that Barbuto's actions, as a matter of
law, were not “extreme and outrageous.” We
disagree. Barbuto not only communicated ex parte
with defense counsel-Barbuto actually became a paid
advocate for Sorensen's adversary. “We conclude
that the conduct alleged here ... meets the threshold
necessary to maintain an action for intentional
infliction of emotional distress.” Walter v. Stewart,
2003 UT App 86.1 27, 67 P.3d 1042.

[19] 1 22 Barbuto also argues that even if his
conduct satisfied the extreme and outrageous
requirement, the claim is barred by the judicial
proceeding privilege. See Debry, 1999 UT 111 at {
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25, 992 P.2d 979 (applying the judicial proceeding
privilege to an intentional infliction of emotional
distress claim). Because Barbuto's acts of
communicating ex parte with defense counsel and
agreeing to be an expert witness for the defense were
not legally justified, the judicial proceeding privilege
does not apply. See id. at § 21; Brehany v.
Nordstrom, Inc., 812 P.2d 49, 58 (Utah 1991)
(concluding that the “plaintiff can show abuse of [a]
privilege by proving that the defendant acted with
malice or that the publication of the defamatory
material extended beyond those who had a legally
justified reason for receiving it”).

CONCLUSION

1 23 Barbuto and Sorensen's relationship ended
before Barbuto communicated ex parte with defense
counsel.  However, Barbuto's tort-based duty of
confidentiality continued.  Further, because a duty
existed, the trial court erred in dismissing Sorensen's
claim for negligence.

1 24 Sorensen's invasion of privacy claim fails
because Barbuto's disclosure to defense counsel did
not constitute a public disclosure, and his statements
in the deposition fall under the judicial proceeding
privilege.  We conclude, however, that Barbuto's
actions meet the threshold to maintain a claim for
intentional infliction of emotional distress.

1 25 Accordingly, we reverse in part the order
granting Barbuto's motion to dismiss, and remand for
further proceedings.

f 26 WE CONCUR: JUDITH M. BILLINGS and
GREGORY K. ORME, Judges.

Utah App.,2006.
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E- Principles of Medical Ethics

Preamble:

The medical profession has long subscribed to a body of ethical statements developed primarily for the benefit
of the patient. As a member of this profession, a physician must recognize responsibility to patients first and
foremost, as well as to society, to other health professionals, and to self. The following Principles adopted by
the American Medical Association are not laws, but standards of conduct which define the essentials of
honorable behavior for the physician.

I. A physician shall be dedicated to providing competent medical care, with compassion and respect for
human dignity and rights.

Il. A physician shall uphold the standards of professionalism, be honest in all professional interactions, and
strive to report physicians deficient in character or competence, or engaging in fraud or deception, to
appropriate entities.

Ill. A physician shall respect the law and also recognize a responsibility to seek changes in those
requirements which are contrary to the best interests of the patient.

See next
IV. A physician shall respect the rights of patients, colleagues, and other health professionals, and shall

safeguard patient confidences and privacy within the constraints of the law. page

V. A physician shall continue to study, apply, and advance scieniific knowledge, maintain a commitment to
medical education, make relevant information available to patients, colleagues, and the public, obtain
consultation, and use the talents of other health professionals when indicated.

VI. A physician shall, in the provision of appropriate patient care, except in emergencies, be free to choose
whom to serve, with whom to associate, and the environment in which to provide medical care.

VII. A physician shall recognize a responsibility to participate in activities contributing to the improvement of
the community and the betterment of public health.

VIil. A physician shall, while caring for a patient, regard responsibility to the patient as paramount.

IX. A physician shall support access to medical care for all people.
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E-5.05 Confidentiality.

The information disclosed to a physician during the course of the relationship between physician and patient is
confidential to the greatest possible degree. The patient should feel free to make a full disclosure of
information to the physician in order that the physician may most effectively provide needed services. The
patient should be able to make this disclosure with the knowledge that the physician will respect the
confidential nature of the communication. The physician should not reveal confidential communications or
information without the express consent of the patient, unless required to do so by law. Back to brief

The obligation to safeguard patient confidences is subject to certain exceptions which are ethically and legally
justified because of overriding social considerations. Where a patient threatens to inflict serious bodily harm to
another person or to him or herself and there is a reasonable probability that the patient may carry out the
threat, the physician should take reasonable precautions for the protection of the intended victim, including
notification of law enforcement authorities. Also, communicable diseases, gun shot and knife wounds should
be reported as required by applicable statutes or ordinances. (IV) Issued December 1983; Updated June
1994.
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E-5.059 Privacy in the Context of Health Care.

In the context of health care, emphasis has been given to confidentiality, which is defined as information told
in confidence or imparted in secret. However, physicians also should be mindful of patient privacy, which
encompasses information that is concealed from others outside of the palient-physician relationship.

Physicians must seek to protect patient privacy in all of its forms, including (1) physical, which focuses on
individuals and their personal spaces, (2) informational, which involves specific personal data, (3) decisional,
which focuses on personal choices, and (4) associational, which refers to family or other intimate relations.
Such respect for patient privacy is a fundamental expression of patient autonomy and is a prerequisite to
building the trust that is at the core of the patient-physician relationship.

Privacy is not absolute, and must be balanced with the need for the efficient provision of medical care and
the availability of resources. Physicians should be aware of and respect the special concerns of their patients
regarding privacy. Patients should be informed of any significant infringement on their privacy of which they
may otherwise be unaware. (1, IV} Issued June 2002 based on the report "Privacy in the Context of Health
Care,” adopted December 2001.
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An action was brought by a patient against his
physician for damages allegedly suffered by reason
of the physician's revealing to the patient's employer
information concerning the patient which the
physician had acquired during the patient's treatment.
The Circuit Court, Mobile County, Elwood L. Hogan,
J., sustained demurrers to the complaint, and the
patient appealed. The Supreme Court, Bloodworth,
J., held that there was a confidential relationship
between the doctor and the patient which imposed a
duty upon the doctor not to disclose information
concerning his patient obtained in the course of
treatment, that the physician's release of the
information to the patient's employer constituted an
invasion of the patient's privacy, and that by entering
into the physician-patient relationship the physician
impliedly contracted to keep confidential all personal
information given him by the patient.

Reversed and remanded.

Heflin, C.J., concurred and filed opinion.
Merrill, J., concurred specially and filed opinion.
Maddox and Faulkner, JJ., concurred in result.

MccCall, J., dissented and filed opinion
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Supreme Court will consider merits of appeal where
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assignment clearly presents question for review even
though there may have been better way to frame
assignment.  (Per Bloodworth, J., three Justices
concurring and three Justices concurring in result.)

[2] Appeal and Error 30 €=725(2)

30 Appeal and Error
30XI1 Assignment of Errors
30k723 Specification of Errors
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Where appellant assigned as error trial court's
sustaining of demurrer on each of several grounds
specified by appellee in demurrer and grounds of
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enumerated by appellant in his assignments,
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each merely stated that court erred in sustaining
demurrer and referred to numbered ground for
demurrer advanced by appellee. (Per Bloodworth, J.,
three Justices concurring and three Justices
concurring in result.)
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198HKk642 k. Confidentiality; Patient
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(Formerly  299k15(9)
Surgeons)
Question of whether or not physician may be barred
at trial from testifying as to information obtained
concerning patient does not necessarily control issue
of liability of physician for unauthorized extrajudicial
disclosures of such information. (Per Bloodworth, J.,
three Justices concurring and three Justices
concurring in result.)

Physicians and
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198H Health
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198HV(B) Duties and Liabilities in General
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extrajudicial disclosures of information acquired in
course of doctor-patient relationship, and breach of
that duty will give rise to cause of action except
where physician's duty of nondisclosure subject to
exceptions prompted by supervening interests of
society or private interests of patient himself. (Per
Bloodworth, J., three Justices concurring and three
Justices concurring in result.)

Physicians and
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198HV(B) Duties and Liabilities in General
198Hk642 k. Confidentiality; Patient
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(Formerly  299k15(9)
Surgeons)
Physician may be liable in damages to patient for
releasing medical information concerning patient to
patient's employer without patient's consent. (Per
Bloodworth, J., three Justices concurring and three
Justices concurring in result.)
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115 Damages
115111 Grounds and Subjects of Compensatory
Damages
115111(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
115111(A)2 Mental Suffering and Emotional
Distress

115k57.19 Intentional or Reckless
Infliction of Emotional Distress; Outrage
115k57.20 k. In General. Most Cited
Cases
(Formerly 115k50.10, 379k8.5(2))
Person has right to be free from unwarranted
publicity —or unwarranted appropriation  or
exploitation of his personality, publicization of his
private affairs with which public has no legitimate
concern, or wrongful intrusion into his private
activities in such manner as to outrage or cause
mental suffering, shame or humiliation to person of
ordinary sensibilities.  (Per Bloodworth, J., three
Justices concurring and three Justices concurring in
result.)
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379k351 k. Miscellaneous Particular
Cases. Most Cited Cases
(Formerly 379k8.5(5.1), 379k8.5(5))
Unauthorized disclosure by physician of information
concerning patient's medical record constitutes
invasion of patient's right of privacy. (Per
Bloodworth, J., three Justices concurring and three
Justices concurring in result.)

[8] Implied and Constructive Contracts 205H
13—

205H Implied and Constructive Contracts
205HI Nature and Grounds of Obligation
205HI(A) In General

205HK1 k. Contracts Implied in General.
Most Cited Cases

(Formerly 95k4)
Implied contract arises where there are circumstances
which, according to ordinary course of dealing and
common understanding of men, show mutual intent
to contract. (Per Bloodworth, J., three Justices
concurring and three Justices concurring in result.)

[9] Health 198H €642

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV/(B) Duties and Liabilities in General
198Hk642 k. Confidentiality; Patient
Records. Most Cited Cases
(Formerly  299k15(9)
Surgeons)
Implied contract arises in ordinary course of dealing
between doctor and patient that information disclosed
to doctor concerning patient's condition will be held
in confidence by physician, and physician may be
liable in damages to patient for breach of that
contract if unauthorized disclosure of such
information is made. (Per Bloodworth, J., three
Justices concurring and three Justices concurring in
result.)

Physicians and

*703 **825 Irvin Grodsky, Mobile, for appellant.
James J. Duffy, Jr., and E. L. McCafferty, IlI,
Mobile, for appellee.
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BLOODWORTH, Justice.

Plaintiff Larry Horne comes here on a voluntary
nonsuit assigning as error the trial court's ruling in
sustaining defendant's demurrer to his complaint.

This case is alleged to have arisen out of the
disclosure by Dr. Patton, defendant herein, to
plaintiff's employer of certain information acquired in
the course of a doctor-patient relationship between
plaintiff Horne and defendant doctor, contrary to the
expressed instructions of patient Horne. Plaintiff
Horne's original complaint asserted that the alleged
conduct constituted a breach of fiduciary duty and an
invasion of the plaintiff's right of privacy. Demurrer
to this complaint was sustained. Subsequently, three
amended counts were filed and demurrer to these
counts was also sustained. Plaintiff thereupon took a
voluntary nonsuit and filed this appeal.

There are sixty-eight assignments of error on this
appeal. Appellant has expressly waived all but
twenty-two, relating to the trial court's sustaining of
defendant's demurrer to the complaint as last
amended.

Count | of the amended complaint alleges in
substance that defendant is a medical doctor, that
plaintiff was a patient of defendant doctor for
valuable consideration, that plaintiff instructed
defendant doctor not to release any medical
information  regarding  plaintiff to  plaintiff's
employer, and that defendant doctor proceeded to
release full medical information to plaintiff's
employer without plaintiff's authorization. Count I
further alleges that the doctor-patient relationship
between plaintiff and defendant was a confidential
relationship which created a fiduciary duty from the
defendant-doctor to the plaintiff-patient, that the
unauthorized release of said information breached
said fiduciary duty, moreover that said disclosure
violated the Hippocratic Oath which defendant had
taken and therefore constitutes unprofessional
conduct. Plaintiff avers that as a direct*705 **826
and proximate result of the release of said
information, plaintiff was dismissed from his
employment.

Count Il alleges the same basic facts but avers that
the release of said information was an unlawful and
wrongful invasion of the plaintiff's privacy.

Count Il alleges, in substance, that plaintiff entered
into a physician-patient contractual relationship for a
consideration with the defendant, whereby through
common custom and practice, impliedly, if not
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expressly, defendant agreed to keep confidential
personal information given to him by his patient, that
plaintiff believed the defendant would adhere to such
an implied contract, with the usual responsibility of
the medical profession and the traditional
confidentiality of patient communications expressed
in the Hippocratic Oath taken by the defendant.
Count Il goes on to allege that defendant breached
said contract by releasing full medical information
regarding the plaintiff to plaintiff's employer.

It is defendant's initial contention that this court
cannot review appellant's assignments of error
because they are deficient, relying primarily upon
Alldredge v. Alldredge, 288 Ala. 625, 264 So.2d 182.
Appellant's assignments of error are in the following
form:

‘47. The court erred in sustaining ground No. 1 of
Defendant's demurrer to the complaint as last
amended and filed June 20, 1972.'

The other assignments of error are in the same form
assigning as error the trial court's sustaining the
remaining twenty-one grounds of defendant's
demurrer.

[1] The trial court's judgment sustaining the demurrer
does not give specific ground for its decision. It
simply reads: “* * * demurrer * * * to the complaint
as last amended * * * is hereby sustained.” Clearly,
the approved practice has been to simply assign as
error the sustaining of the demurrer to each count of
the amended complaint without enumerating the
specific grounds of demurrer severally. But, this
court has heretofore held that the court will look at
the merits where the assignment clearly presents the
question for review, even though there may have
been a better way to frame the assignment. See, e.g.,
Alabama Electric Coop., Inc. v. Alabama Power Co.,
283 Ala. 157, 214 So.2d 851 (1968).

[2] In the case at bar, plaintiff has assigned as error
the sustaining of the demurrer on each of the several
grounds specified by defendant in his demurrer.
Every ground before the trial court is included.
While the judgment does not reveal which grounds of
the demurrer the trial judge considered to be valid, it
is obvious it must have been one or more of those
enumerated by plaintiff in his assignments. It seems
clear, beyond peradventure, from the assignments
when  considered  collectively, that plaintiff
challenges the trial court's sustaining of the demurrer
to each count of his amended complaint. Alldredge
v. Alldredge, supra, is distinguishable in this regard,
and there is no sound reason for expanding this rule
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to encompass the instant case. It follows then that
plaintiff's assignments of error do comply with Rule
1 of the Revised Rules of Practice of the Supreme
Court of Alabama, however inartfully they may be
drawn.

Defendant next contends that, because plaintiff
assigned as error the sustaining of defendant's
demurrer to the complaint as a whole, if any one of
the three counts are demurrable the judgment of the
trial court should be affirmed, citing Whatley v.
Alabama Dry Dock and Shipbuilding Co., 279 Ala.
403, 186 So.2d 117 (1966). While counsel for
plaintiff admits that this appears to be the prevailing
law at present, he urges this court to consider the
merits of each of the three counts. Given the
result*706 **827 we reach, we need not consider
this contention.

And, now to consider each of the counts.

Count |

Whether or not there is a confidential relationship
between doctor and patient which imposes a duty on
the doctor not to freely disclose information obtained
from his patients in the course of treatment is a
question of first impression in this state. The
question has received only a limited consideration in
other jurisdictions, and its resolution has been varied.
Those states which have enacted a doctor-patient
testimonial privilege statute have been almost
uniform in allowing a cause of action for
unauthorized disclosure. See, e.g., Hammonds v.
Aetna Casualty & Surety Co., 237 F.Supp. 96,
motion for reconsideration denied, 243 F.Supp. 793
(N.D.Ohio, 1965); Berry v. Moench, 8 Utah 2d 191,
331 P.2d 814 (1958); Clark v. Geraci, 29 Misc.2d
791, 208 N.Y.S.2d 564 (1960); Felis v. Greenberg,
51 Misc.2d 441, 273 N.Y.S.2d 288 (1966); Smith v.
Driscoll, 94 Wash. 441, 162 Pac. 572 (1917).

Alabama, however, has not enacted such a privilege
statute. In reviewing cases from other states which
also do not have a doctor-patient testimonial
privilege, the jurisdictions are split about evenly on
this issue. After a careful consideration of this issue,
it appears that the sounder legal position recognizes
at least a qualified duty on the part of a doctor not to
reveal confidences obtained through the doctor-
patient relationship.

In the case of Hague v. Williams, 37 N.J. 328, 181
A.2d 345 (1962), the Supreme Court of New Jersey
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considered the question as to whether an action will
lie for unauthorized disclosure by a doctor of
information  obtained in the doctor-patient
relationship. The case arose in the context of a
disclosure by a physician of the medical history of a
deceased patient to the patient's life insurers. After
carefully noting that New Jersey, unlike several other
states which had previously recognized such a cause
of action, did not recognize a doctor-patient
testimonial privilege, the New Jersey court went on
to distinguish testimonial and non-testimonial
disclosure. The court found a confidential
relationship between doctor and patient giving rise to
a general duty not to make non-testimonial
disclosures of information obtained through the
doctor-patient relationship. The court stated the duty
as follows:

‘However, the same philosophy does not apply with
equal rigor to non-testimonial disclosure. The above
ethical concepts, although propounded by the medical
profession under its own code, are as well expressive
of the inherent legal obligation which a physician
owners to his patient. The benefits which inure to the
relationship of physician-patient from the denial to a
physician of any right to promiscuously disclose such
information are self-evident. On the other hand, it is
impossible to conceive of any countervailing benefits
which would arise by according a physician the right
to gossip about a patient's health.

‘A patient should be entitled to freely disclose his
symptoms and condition to his doctor in order to
receive proper treatment without fear that those facts
may become public property. Only thus can the
purpose of the relationship be fulfilled. So here,
when the plaintiffs contracted with defendant for
services to be performed for their infant child, he was
under a general duty not to disclose frivolously the
information received from them, or from an
examination of the patient.

“This is not to say that the patient enjoys an absolute
right, but rather that he possesses a limited right
against such disclosure, subject to exceptions
prompted by the supervening interest of society. We
conclude, therefore, that ordinarily a physician
receives information relating to a patient's health in a
confidential capacity*707 **828 and should not
disclose such information without the patient's
consent, except where the public interest or the
private interest of the patient so demands. Without
delineating the precise outer contours of the
exceptions, it may generally be said that disclosure
may, under such compelling circumstances, be made
to a person with a legitimate interest in the patient's
health. * * ** (Emphasis added)
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(The court affirmed the trial court's judgment which
denied relief to the plaintiffs, holding that the
particular facts in the Hague case fell within an
exception to this general rule; the parent-plaintiffs
were held to have lost their right to non-disclosure by
their act of filing a claim with their insurer involving
the health of their child, the patient.)

Although deciding the case on another ground, an
intermediate  Pennsylvania appellate court in
Alexander v. Knight, 197 Pa.Super. 79, 177 A.2d 142
(1962), dealing with an unauthorized disclosure to an
adverse party, went one step farther and condemned a
disclosure made prior to trial, even though the
information disclosed would not have been privileged
at trial due to Pennsylvania's lack of a doctor-patient
testimonial privilege statute. The court observed:

“* * * \We are of the opinion that members of a
profession, especially the medical profession, stand
in a confidential or fiduciary capacity as to their
patients. They owe their patients more than just
medical care for which payment is exacted; there is a
duty of total care; that includes and comprehends a
duty to aid the patient in litigation, to render reports
when necessary and to attend court when needed.
That further includes a duty to refuse affirmative
assistance to the patient's antagonist in litigation. The
doctor, of course, owes a duty to conscience to speak
the truth; he need, however, speak only at the proper
time. Dr. Ezickson's role in inducing Dr. Murtagh's
breach of his confidential relationship to his own
patient is to be and is condemned.’

[3] Furthermore, decisions from states with
testimonial privilege statutes are not necessarily
inapposite. Where the tort duty is based upon breach
of the statute or the public policy expressed by the
statute, this may be true. However, whether or not
testimony may be barred at trial does not necessarily
control the issue of liability for unauthorized extra-
judicial disclosures by a doctor.

This was recognized by the Supreme Court of
Nebraska in the case of Simonsen v. Swenson, 104
Neb. 224, 177 N.W. 831 (1920). There the court,
after noting that Nebraska had a testimonial privilege
statute, stated that such statute did not apply to non-
testimonial disclosures and therefore had no bearing
upon the case at hand involving extra-judicial
disclosures. In seeking a source of a duty of secrecy
on the part of the defendant doctor, the court pointed
to a licensing provision that included ‘betrayal of a
professional secret to the detriment of a patient’ as
unprofessional conduct. From this expression of
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policy the court derived a legal duty of secrecy on the
part of the defendant doctor, viz:

‘By this statute, it appears to us, a positive duty is
imposed upon the physician, both for the benefit and
advantage of the patient as well as in the interest of
general public policy. The relation of physician and
patient is necessarily a highly confidential one. It is
often necessary for the patient to give information
about himself which would be most embarrassing or
harmful to him if given general circulation. This
information the physician is bound, not only upon his
own professional honor and the ethics of his high
profession, to keep secret, but by reason of the
affirmative mandate of the statute itself. A wrongful
breach of such confidence, and a betrayal of such
*708 **829 trust, would give rise to a civil action for
the damages naturally flowing from such wrong. * *

*!

See also the discussions of policy in the Hammonds
v. Aetna Casualty & Surety Co., Berry v. Moench
and Smith v. Driscoll, supra.

It should be noted that Alabama has a very similar
statute which gives the state licensing board for the
hearing arts the power and imposes on it the duty of
suspending or revoking a doctor's license who
wilfully betrays a professional secret. Title 46, s
257(21), Code of Alabama 1940, as last amended,
reads as follows:

“The state licensing board for the healing arts shall
have the power and it is its duty to suspend for a
specified time, to be determined in the discretion of
the board, or revoke any license to practice the
healing arts or any branch thereof in the state of
Alabama whenever the licensee shall be found guilty
of any of the following acts or offenses;

fk * *

‘(14) Wilful betrayal of a professional secret;'

Moreover, the established ethical code of the medical
profession itself unequivocally recognizes the
confidential nature of the doctor-patient relationship.
Each physician upon entering the profession takes the
Hippocratic Oath. One portion of that required
pledge reads as follows:

‘Whatever in connection with my professional
practice, or not in connection with it, | see or hear, in
the life of men, which ought not be spoken of abroad,
I will not divulge, as reckoning that all such should
be kept secret.'

This pledge has been reaffirmed in the Principles of
Medical Ethics promulgated by the American
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Medical Association in Principle 9, viz:‘A physician
may not reveal the confidences entrusted to him in
the course of medical attendance, or the deficiencies
he may observe in the character of patients, unless he
is required to do so by law or unless it becomes
necessary in order to protect the welfare of the
individual or of the community.” American Medical
Association, Principles of Medical Ethics, 1957, s 9
(Published by AMA).

When the wording of Alabama's state licensing
statute is considered alongside the accepted precepts
of the medical profession itself, it would seem to
establish clearly that public policy in Alabama
requires that information obtained by a physician in
the course of a doctor-patient relationship be
maintained in confidence, unless public interest or
the private interest of the patient demands otherwise
Is it not important that patients seeking medical
attention be able to freely divulge information about
themselves to their attending physician without fear
that the information so revealed will be frivolously
disclosed? As the New Jersey Supreme Court so
aptly pointed out, what policy would be served by
according the physician the right to gossip about a
patient's health.

Only two courts have refused to recognize any duty
on the part of the physician not to disclose. They are
Collins v. Howard, 156 F.Supp. 322 (S.D.Ga., 1957)
and Quarles v. Sutherland, 215 Tenn. 651, 389
S.W.2d 249 (1965). Neither the reasoning nor the
result of either of these two cases is impressive. Both
opinions fail to adequately separate the issue of
testimonial privilege and the duty of confidentiality
in extra-judicial communications. This problem is
further complicated in that both cases involve
disclosures in the context of pending litigation, such
that the plaintiffs suffered no injury by virtue of the
allegedly wrongful disclosures.  Moreover, both
courts found that no doctor-patient relationship
existed on the facts there involved.

[4][5] It is thus that it must be concluded that a
medical doctor is under a general *709 **830 duty
not to make extra-judicial disclosures of information
acquired in the course of the doctor-patient
relationship and that a breach of that duty will give
rise to a cause of action. It is, of course, recognized
that this duty is subject to exceptions prompted by the
supervening interests of society, as well as the private
interests of the patient himself. Whether or not the
alleged disclosure by the defendant doctor in the
instant case falls within such an exception, is not now
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an issue before this court.

The trial court erred in sustaining the demurrer to
Count I.

Count 11

The gravamen of Count I1 is that defendant's release
to plaintiff's employer of information concerning
plaintiff's health constituted an invasion of plaintiff's
privacy.

[6] This court has recognized the right of a person to
be free from unwarranted publicity or unwarranted
appropriation or exploitation of one's personality,
publicization of one's private affairs with which the
public has no legitimate concern, or the wrongful
intrusion of one's private activities in such manner as
to outrage or cause mental suffering, shame or
humiliation to a person of ordinary sensibilities.
Norris v. Moskin Stores, Inc., 272 Ala. 174, 132
So.2d 321 (1961); Abernathy v. Thornton, 263 Ala.
496, 83 So.2d 235 (1955); Smith v. Doss, 251 Ala.
250, 37 So0.2d 118 (1947).

[7]1 Whether or not unauthorized disclosure of a
person's medical record constitutes an invasion of this
right of privacy is likewise a question of first
impression in  Alabama. Looking to other
jurisdictions which have considered this question,
those courts have almost uniformly recognized such
disclosure as a violation of the patient's right of
privacy. See cases collected at 20 A.L.R.3d 1109,
1114-15.

As a federal district court so aptly stated in
Hammonds v. Aetna Casualty & Surety Co., 243
F.Supp. 793 (N.D.Ohio, 1965), involving disclosure
of medical information concerning the patient to the
patient's insurer:

‘When a patient seeks out a doctor and retains him,
he must admit him to the most private part of the
material domain of man. Nothing material is more
important or more intimate to man than the health of
his mind and body. Since the layman is unfamiliar
with the road to recovery, he cannot sift the
circumstances of his life and habits to determine what
is information pertinent to his health. As a
consequence, he must disclose all information in his
consultations with his doctor-even that which is
embarrassing, disgraceful or incriminating. To
promote full disclosure, the medical profession
extends the promise of secrecy referred to above.
The candor which this promise elicits is necessary to
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the effective pursuit of health; there can be no
reticence, no reservation, no reluctance when patients
discuss their problems with their doctors. But the
disclosure is certainly intended to be private. If a
doctor should reveal any of these confidences, he
surely effects an invasion of the privacy of his
patient. We are of the opinion that the preservation
of the patient's privacy is no mere ethical duty upon
the part of the doctor; there is a legal duty as well.
The unauthorized revelation of medical secrets, or
Any confidential communication given in the course
of treatment, is tortious conduct which may be the
basis for an action in damages.'

Unauthorized disclosure of intimate details of a
patient's health may amount to unwarranted
publicization of one's private affairs with which the
public has no legitimate concern such as to cause
outrage, mental suffering, shame or humiliation to a
person of ordinary sensibilities. Nor can it be said
that an employer is necessarily*710 **831 a person
who has a legitimate interest in knowing each and
every detail of an employee's health. Certainly, there
are many ailments about which a patient might
consult his private physician which have no bearing
or effect on one's employment. If the defendant
doctor in the instant case had a legitimate reason for
making this disclosure under the particular facts of
this case, then this is a matter of defense.

The trial court erred in sustaining the demurrer to
Count Il.

Count 111

The gravamen of Count Il is that the alleged
disclosure breached an implied contract to keep
confidential all personal information given to
defendant doctor by his patient. This court alleges
that defendant doctor entered into a physician-patient
contractual relationship wherein the plaintiff agreed
to disclose to defendant all facts which would help
him in his diagnosis and treatment of the plaintiff,
that defendant agreed to treat the plaintiff to the best
of his medical ability, and to keep confidential all
personal information give to him by the plaintiff. It
is alleged that this agreement is implied from the
facts through common custom and practice.

[8][9] This court has often stated that an implied
contract arises where there are circumstances which,
according to the ordinary course of dealing and the
common understanding of men, show a mutual intent
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to contract. See, e.g., Broyles v. Brown Engineering
Company, 275 Ala. 35, 151 So.2d 767 (1963).
Defendant admits in his brief that the facts and
circumstances alleged are such as to show a mutual
intent to contract according to the ordinary course of
dealing between a physician and his patient. The
point of difference between the parties appears to be
whether or not there is an implied term in the
ordinary course of dealing between a doctor and
patient that information disclosed to the doctor will
be held in confidence.

Again, this question is one of first impression in this
state. Few courts have considered this question. One
of the fullest discussions on this point appears in
Hammonds v. Aetna Casualty & Surety Co., supra,
viz:

‘Any time a doctor undertakes the treatment of a
patient, and the consensual relationship of physician
and patient is established, two jural obligations (of
significance here) are simultaneously assumed by the
doctor. Doctor and patient enter into a simple
contract, the patient hoping that he will be cured and
the doctor optimistically assuming that he will be
compensated. As an implied condition of that
contract, this Court is of the opinion that the doctor
warrants that any confidential information gained
through the relationship will not be released without
the patient's permission. Almost every member of
the public is aware of the promise of discretion
contained in the Hippocratic Oath, and every patient
has a right to rely upon this warranty of silence. The
promise of secrecy is as much an express warranty as
the advertisement of a commercial entrepreneur.
Consequently, when a doctor breaches his duty of
secrecy, he is in violation of part of his obligations
under the contract.'

A Pennsylvania court in Clayman v. Bernstein, 38
PaD & C 543 (1940), appears also to have
recognized an implied term of confidentiality in the
doctor-patient contract as it permitted the husband of
a patient to maintain suit against a doctor for
threatened disclosure of medical information
concerning his wife:

‘It would seem, moreover, that the act of defendant
directly violated the rights of the husband. He is the
person who is liable for his wife's medical treatment
and it is with him that the contract of employment of
defendant as a physician is made. Such a contract
contains many *711 **832 implied provisions upon
the breach of which the husband has a right of action.
The most common of these perhaps are actions for
negligence or malpractice, although they might sound
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in tort independent of contract. It may very well be,
however, that a breach of trust or confidence, so
necessarily associated with a contract of this type,
may occur. Is not the unauthorized act of taking this
photograph such a breach? ***'

Although the Tennessee Supreme Court denied there
was a cause of action in tort for unauthorized
disclosure of medical information concerning a
patient, it admitted that there might be a breach of an
implied contract. Quarles v. Sutherland, 215 Tenn.
651, 389 S.W.2d 249, 252 (1965).

We have not been cited to, nor have we found in our
research, any case in which a cause of action for the
breach of an implied contract of confidentiality on
the part of the doctor has been rejected. Moreover,
public knowledge of the ethical standards of the
medical profession or widespread acquaintance with
the Hippocratic Oath's secrecy provision or the
AMA's Principles of Ethics or Alabama's medical
licensing requirements of secrecy (which yis a
common provision in many states) singly or together
may well be sufficient justification for reasonable
expectation on a patient's part that the physician has
promised to keep confidential all information given
by the patient.

Again, of course, any confidentiality between patient
and physician is subject to the exceptions already
noted where the supervening interests of society or
the private interests of the patient intervene. These
are matters of defense.

The trial court erred in sustaining demurrer to Count
"I

The judgment of the trial court is therefore due to be
reversed and remanded.

Reversed and remanded.

HEFLIN, C.J., and HARWOOD and JONES, JJ.,
concur.

MERRILL, MADDOX, and FAULKNER, JJ,
concur in the result.

McCALL, J.,, dissents.HEFLIN, Chief Justice
(concurring):

I concur in the opinion of Justice Bloodworth but 1
would add to it.

While the language which mentions a defense to
these causes of action-* supervening interests of
society’” and the words from Hague v. Williams, 37
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N.J. 328, 181 A.2d 345, which carves out an
exception when the public interest so demands,
probably include within their scope a disclosure made
to a legitimate research group, | would, nevertheless,
specify that such a disclosure is a defense.
MERRILL, Justice (concurring specially):

| would treat any reference in the pleadings to the
Hippocratic Oath as surplusage because | do not
think that it has any bearing on the cause of action. |
think a cause of action is averred regardless of
whether the patient had ever known that there was
such an oath, or whether he was able to state a single
provision of the oath.

MCcCALL, Justice (dissenting).

The prime issue is whether or not the trial court erred
in sustaining the demurrer. In general, the complaint
charges that the defendant wrongfully disclosed to
the plaintiff's employer that the plaintiff suffered
from a longstanding nervous condition with feelings
of anxiety and insecurity. The verity of this medical
opinion is not denied. The complaint does not charge
that the defendant gave general circulation to this
information as mentioned in Alexander v. Knight,
197 Pa.Super. 79, 177 A.2d 142, cited in the above
opinion, or that the defendant spoke it abroad (in
wide circulation).*712 **833 Nor does the
complaint charge that the defendant frivolously
disclosed or gossiped about the defendant's health as
the opinion intimates. We are not writing to such
issues. Those circumstances alluded to in cited cases
are not the averments in this case.

Counts | and Il of the amended complaint attempt to
charge more than a single cause of action for the
recovery of damages against the defendant. In Count
I, the plaintiff undertakes to aver a fiduciary duty,
allegedly arising out of a doctor-patient relationship,
which the plaintiff charges was breached. He also
undertakes to aver, in the same count, a claim for
recovery in his behalf for an alleged breach of the
Hippocratic oath. In Count IlI, the plaintiff
undertakes to aver a claim for damages for allegedly
releasing medical information regarding the plaintiff
to the latter's employer. The plaintiff further attempts
to aver, in the same count, an unlawful and wrongful
invasion of the plaintiff's privacy by reason of the
release of the said information. As in Count I, the
plaintiff also counts on an alleged breach of the
Hippocratic oath.

Irrespective of whether the matters, if properly
alleged, would state good causes of action, the fact
remains that the plaintiff has misjoined in a single
count separate and distinct causes of action which is
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not sanctioned under our system of pleading. Clikos
v. Long, 231 Ala. 424, 165 So. 394; Vulcan Materials
Company v. Grace, 274 Ala. 653, 658, 151 So.2d
229.

If the appellant in the case at bar did not argue in his
brief that the misjoinders were permissible, it is not
the duty of the appellee to argue that the misjoinders
were erroneous. The court in Allen v. Axford, 285
Ala. 251, 263, 231 So.2d 122 said:

‘Counsel for the appellee has performed his full duty
when he files his brief replying to the points raised in
appellant's brief. If appellant's brief is deficient in
form, counsel for appellee is justified in relying on
this deficiency in answering the contentions of the
appellant.'

See also Metzger Brothers, Inc. v. Friedman, 288
Ala. 386, 400, 261 So.2d 398.

If a trial court generally sustains a demurrer to a
complaint, without specifying on which grounds of
demurrer it relies, an appellate court must sustain the
trial court, if any one ground of demurrer be found
properly  sustainable. Brown v. W.R.M.A.
Broadcasting Co., 286 Ala. 186, 238 So.2d 540;
Crommelin v. Capitol Broadcasting Co., 280 Ala.
472, 195 So.2d 524; McKinley v. Simmons, 274 Ala.
355, 148 So.2d 648. In Brown, supra, the plaintiff
sued the defendant for slander, a ground akin to the
allegations in the case at bar. The trial court
sustained the defendant's demurrer and entered a
judgment of nonsuit, and the plaintiff appealed. The
court stated:

“Where defendant assigns several grounds of
demurrer * * * and the plaintiff declines to plead
further and appeals from the judgment sustaining the
demurrer, this court on appeal from the judgment
must sustain the trial court if any one ground of the
demurrer was properly sustained.”

The court agreed that it need only to consider
whether a complaint is demurrable on any one of the
grounds given in a document.

In Count Ill, the plaintiff relies on the breach of an
alleged implied contract that the defendant would not
divulge his medical findings about the plaintiff to the
latter's employer. If there is no legal duty not to
make such a disclosure, then there can be no implied
contract not to disclose the information. In my
opinion there is no legal duty not to make the
disclosure in this case.

Alabama is a common law state. Tit. 1, s 3, Code of
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Alabama, 1940; Hollis v. Crittenden, 251 Ala. 320,
37 So.2d 193. At common law no privilege between
physician  and patient  existed as to
communications*713 **834 between physician and
patient. This is the rule in the absence of a contrary
statute. 58 Am.Jur. Witnesses, s 401, notes 20 and 1
on page 232. While statutes have been enacted in
most states making communications between
physician and patient privileged from compulsory
disclosure in courts of justice, Alabama has not
enacted such a law. The common law therefore
remains in effect. In 61 Am.Jur.2d Physicians,
Surgeons, Etc., s 101, it is said that at common law
neither the patient nor the physician has the privilege
to refuse to disclose in court a communication of one
to the other, nor does either have a privilege that the
communication not be disclosed to a third person.
Quarles v. Sutherland, 215 Tenn. 651, 389 S.W.2d
249, 20 A.L.R.2d 1103, citing 1 Morgan, Basic
Problems of Evidence, Ch. 5 (1954); 8 Wigmore,
Evidence s 2380 (3rd Ed. 1961). In Quarles, supra, a
store physician, who treated the plaintiff,
immediately after her fall in the store, sent a copy of
his report of findings to her lawyer and to the store's
lawyer also, although he was requested not to send
any medical report to anyone until notified by the
plaintiff's lawyer.

The Tennessee Supreme Court said:

‘We have made a thorough search of the statutes of
this State, and have found no statute which would
alter the common law rule in this regard. While the
arguments for and against making doctor-patient
communications privileged are many, our Legislature
has not seen fit to act on the matter and, therefore, we
must apply the common law rule as set forth above.
For a thorough treatment of the subject see Chafee,
‘Privileged Communication: Is Justice Served or
Obstructed by Closing the Doctor's Mouth on the
Witness Stand?’ 52 Yale L.Jour. 607 (1943).
‘Petitioner cites T.C.A. sec. 63-618 concerning
grounds for revocation of license, and T.C.A. sec. 63-
619 defining unprofessional conduct for our
consideration. We have carefully studied these
provisions and have concluded they are merely
administrative provisions concerning the licensing of
physicians. The standards set out therein are merely
ethical in nature, and the nonadherence to these
standards might constitute grounds for the revocation
of the physician's license. Our view is that the
statutes cited concern only the power of the State of
Tennessee to revoke or continue a physician's license,
and would have no application to the case sub judice.
Henderson v. Knoxville, 157 Tenn. 477, 9 S.wW.2d
697, 60 A.L.R. 652 (1928).
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‘We are aware that physicians and surgeons are
required by the ethics of their profession to preserve
the secrets of their patients which have been
communicated to them or learned from symptoms or
examination of other bodily conditions. However,
under the common law, applicable in this case, this
ethical requirement is not enforceable by law and,
therefore, a demurrer to a cause of action wholly
dependent upon an alleged ‘patient-physician
privilege’ must be sustained.’

It is important to observe that the information
allegedly revealed by the physician in the present
complaint did not constitute gossiping about his
patient's health or a frivolous disclosure of
information, as the court alluded to in Hague v.
Williams, 37 N.J. 328, 181 A.2d 345.

In Hague v. Williams, supra, the court said:

“This is not to say that the patient enjoys an absolute
right, but rather that he possesses a limited right
against such disclosure, subject to exceptions
prompted by the supervening interest of society. * *
o

The court held that where the public interest or the
private interest of a patient so demands, disclosure
may be made to a person with a legitimate interest in
the patient's health, and, where in the course of
examining an infant patient the physician *714 **835
became aware of a pathological heart condition, the
physician was not barred from disclosing such
condition to an insurer to whom the parents had
applied for life insurance on the infant, the court
holding that when the parents made a claim for
insurance, they lost any rights to nondisclosure that
they may have had. Hague, supra, p. 349. In my
opinion the overriding competing interest and
responsibility of an employer for the welfare of all of
his employees, to the public who come to his
establishment and who buy his merchandise, and to
the furtherance of his own business venture, should
entitle him to be free from the shackles of secrecy
that would prevent a physician from disclosing to the
employer critical information concerning the physical
or mental condition of his employees.

Ala. 1973.
Horne v. Patton
291 Ala. 701, 287 So.2d 824

END OF DOCUMENT
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Church  minister brought action against his
psychiatrist and two of his clerical superiors alleging
that superiors had induced psychiatrist to disclose
confidential information and had wused that
information to cause minister not to be reappointed.
The Superior Court, Norfolk County, Elizabeth J.
Dolan, J., reported questions of law to the Appeals
Court. The Supreme Judicial Court transferred the
case on its own initiative, and O'Connor, J., held that:
(1) exception to rule of confidentiality when aspects
of employee's health could affect employee's ability
effectively to perform job duties is not so broad as to
permit physician to disclose to patient's employer
whatever information might bear on employee's
ability effectively to perform job duties; (2) civil
action will lie against anyone who, with requisite
state of mind, induces violation of physician's duty of
confidentiality and thereby causes injury or loss to
patient; (3) even if it were assumed, without inquiry,
that book of discipline or other rule of church
provided that clerical superiors of minister had right,
or even duty, to seek medical information about
minister ~ from  minister's  psychiatrist,  First
Amendment did not preclude imposition of liability
on minister's superiors; and (4) First Amendment did
not bar judicial inquiry into church's proceedings
culminating in  minister's  failure to gain
reappointment.

So ordered.
West Headnotes

[1] Appeal and Error 30 €=719(8)

30 Appeal and Error
30XI Assignment of Errors
30k719 Necessity
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30k719(8) k. Verdict, Findings, or
Judgment. Most Cited Cases
Fairness required that Supreme Judicial Court treat
minister's claims against two of his clerical superiors
as if they were before Court on appeal, with minister
assigning as error unfavorable rulings by trial judge
on questions she had reported to Appeals Court
where, although minister filed timely claim of appeal
from entry of judgments of his superiors, he did not
further perfect the appeal, in reliance on judge's
report as vehicle for review. Rules App.Proc., Rule
5,43B M.G.L.A.

[2] Health 198H €642

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV/(B) Duties and Liabilities in General
198Hk642 k. Confidentiality; Patient
Records. Most Cited Cases
(Formerly  299k15(9)
Surgeons)
Patient has valid interest in preserving confidentiality
of medical facts communicated to physician or
discovered by physician through examination.

Physicians and

[3] Health 198H €642

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV(B) Duties and Liabilities in General
198HKk642 k. Confidentiality; Patient
Records. Most Cited Cases
(Formerly  299k15(9)
Surgeons)
Principle that society is entitled to every person's
evidence in order that truth may be discovered may
require physician to testify in court about information
obtained from patient in course of treatment;
however, that principle has no application to
disclosures made out of court so that it does not
preclude cause of action based on such disclosures.

Physicians and

[4] Health 198H €642

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV(B) Duties and Liabilities in General

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.





479 N.E.2d 113
395 Mass. 59, 479 N.E.2d 113
(Cite as: 395 Mass. 59, 479 N.E.2d 113)

198Hk642 k. Confidentiality; Patient
Records. Most Cited Cases

(Formerly  299k15(9)
Surgeons)
Unless faced with serious danger to patients or to
others, physician owes patient duty not to disclose
without patient's consent medical information about
patient gained in course of special relationship, and
violation of that duty gives rise to civil action for
whatever damages flow therefrom.

Physicians and

[5] Health 198H €642

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV(B) Duties and Liabilities in General
198HKk642 k. Confidentiality; Patient
Records. Most Cited Cases
(Formerly  299k15(9)
Surgeons)
Exception to rule of confidentiality when aspects of
employee's health could affect employee's ability
effectively to perform job duties is not so broad as to
permit physician to disclose to patient's employer
whatever information might bear on employee's
ability effectively to perform job duties.

Physicians and

[6] Torts 379 €326

79 Torts

3791V Privacy and Publicity
3791V(A) In General

379k326 k. Constitutional, Statutory, and
Local Regulation. Most Cited Cases

(Formerly 379k8.5(4))
Privacy statute, M.G.L.A. c. 214, 8 1 et seq., did not
apply where facts alleged occurred before statute's
enactment.

[7] Torts 379 €351

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy
3791V(B)3 Publications or Communications
in General
379k351 k. Miscellaneous Particular
Cases. Most Cited Cases
(Formerly 379k8.5(5.1), 379k8.5(5))
Even if there was right of privacy at common law,
that right would not have permitted minister's
recovery beyond recovery available for physician's
violation of duty of confidentiality and for
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inducement of that violation when minister alleged
that his psychiatrist had disclosed confidential
information.

[8] Health 198H €780

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV/(F) Persons Liable

198Hk780 k. In General. Most Cited Cases

(Formerly 299k16, 299k15(9) Physicians
and Surgeons)
Civil action will lie against anyone who, with
requisite state of mind, induces violation of
physician's duty of confidentiality and thereby causes
injury or loss to patient and inducement need not be a
threat, nor promise of reward, but may be simple
request or persuasion exerting only moral pressure.

[9] Health 198H €780

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV/(F) Persons Liable

198HK780 k. In General. Most Cited Cases

(Formerly  299k15(9) Physicians and
Surgeons)
To establish liability for induction of physician to
wrongfully disclose information about patient,
plaintiff must prove that defendant knew or
reasonably should have known of existence of
physician-patient  relationship, that defendant
intended to induce physician to disclose information
about patient or defendant reasonably should have
anticipated that his actions would induce physician to
disclose information, and that defendant did not
reasonably believe that physician could disclose
information to defendant without violating duty of
confidentiality that physician owed patient.

[10] Torts 379 €130

379 Torts
3791 In General
379k129 Persons Liable
379k130 k. In General. Most Cited Cases
(Formerly 379k21)
Plaintiff may hold liable one who intentionally
induces another to permit any tortious act that results
in damage to plaintiff.

[11] Judgment 228 €=2185.3(1)

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.





479 N.E.2d 113
395 Mass. 59, 479 N.E.2d 113
(Cite as: 395 Mass. 59, 479 N.E.2d 113)

228 Judgment
228V On Motion or Summary Proceeding
228k182 Motion or Other Application
228k185.3 Evidence and Affidavits in
Particular Cases
228k185.3(1) k. In General. Most Cited
Cases
Two of minister's clerical superiors, from whom
minister sought to recover on basis that they had
induced  psychiatrist  wrongfully to disclose
information about minister, failed to demonstrate that
there was no dispute of material fact that minister's
superiors reasonably believed that psychiatrist could
give them information they sought without violating
his duty of confidentiality owed to minister.

[12] Constitutional Law 92 €284.5(7.1)

92 Constitutional Law
92V Personal, Civil and Political Rights
92k84 Religious Liberty and Freedom of
Conscience
92k84.5 Particular Matters and Applications
92k84.5(7) Religious Organizations
92k84.5(7.1) k. In General. Most

Cited Cases

(Formerly 92k84.5(7))
First Amendment prohibits civil courts from
intervening in disputes concerning religious doctrine,
discipline, faith, or internal organization. U.S.C.A.
Const.Amend. 1.

[13] Constitutional Law 92 €284.5(10)

92 Constitutional Law
92V Personal, Civil and Political Rights
92k84 Religious Liberty and Freedom of
Conscience
92k84.5 Particular Matters and Applications
92k84.5(7) Religious Organizations
92k84.5(10) k. Clergy. Most Cited

Cases

Assessment of individual's qualifications to be a
minister, and appointment and retirement of
ministers, are ecclesiastical matters entitled to
constitutional protection against judicial or other state
interference. U.S.C.A. Const.Amend. 1.

[14] Constitutional Law 92 €284.5(10)

92 Constitutional Law
92V Personal, Civil and Political Rights
92k84 Religious Liberty and Freedom of
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Conscience

92k84.5 Particular Matters and Applications

92k84.5(7) Religious Organizations
92k84.5(10) k. Clergy. Most Cited

Cases
Neither controversy concerning whether church rule
grants religious superiors the civil right to induce
psychiatrist to violate duty of silence that he owes to
patient, who happens to be minister, nor controversy
concerning causal connection between psychiatrist's
disclosure of confidential information and minister's
failure to gain reappointment is dispute about
religious faith or doctrine or about church discipline
or internal organization; thus, First Amendment
concerns are not implicated. U.S.C.A. Const.Amend.
1.

[15] Constitutional Law 92 €84.5(10)

92 Constitutional Law
92V Personal, Civil and Political Rights
92k84 Religious Liberty and Freedom of
Conscience
92k84.5 Particular Matters and Applications
92k84.5(7) Religious Organizations
92k84.5(10) k. Clergy. Most Cited

Cases

Even if First Amendment precludes judicial inquiry
as to whether church rule provided that two of
minister's clerical superiors had right to seek medical
information from minister's psychiatrist, so that court
must assume in superiors' favor the existence of
church rule granting that right, it does not follow that
religion clauses precluded imposition of liability on
superiors. U.S.C.A. Const.Amend. 1.

[16] Constitutional Law 92 €~284.1

92 Constitutional Law
92V Personal, Civil and Political Rights
92k84 Religious Liberty and Freedom of

Conscience

92k84.1 k. In General. Most Cited Cases

(Formerly 92k84(1))
Although freedom to believe is absolute, freedom to
act cannot be; conduct remains subject to regulation
for protection of society and freedom to act must
have appropriate definition to preserve enforcement
of that protection. U.S.C.A. Const.Amend. 1.

[17] Constitutional Law 92 €284.1

92 Constitutional Law
92V Personal, Civil and Political Rights
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92k84 Religious Liberty and Freedom of

Conscience

92k84.1 k. In General. Most Cited Cases

(Formerly 92k84(1))
Law, legislatively or judicially created, that would
regulate or prevent religiously motivated conduct
does not violate First Amendment if state's interest in
law's enforcement outweighs burden that law
imposes on free exercise of religion; determination
of constitutionality requires balancing of competing
interests. U.S.C.A. Const.Amend. 1.

[18] Constitutional Law 92 €+84.5(10)

92 Constitutional Law
92V Personal, Civil and Political Rights
92k84 Religious Liberty and Freedom of
Conscience
92k84.5 Particular Matters and Applications
92k84.5(7) Religious Organizations
92k84.5(10) k. Clergy. Most Cited

Cases

Even if it were assumed, without inquiry, that book
of discipline or other rule of church provided that
clerical superiors of minister had right, or even duty,
to seek medical information about minister from
minister's psychiatrist, First Amendment did not
preclude imposition of liability on minister's
superiors. U.S.C.A. Const.Amend. 1.

[19] Constitutional Law 92 €284.5(10)

92 Constitutional Law
92V Personal, Civil and Political Rights
92k84 Religious Liberty and Freedom of
Conscience
92k84.5 Particular Matters and Applications
92k84.5(7) Religious Organizations
92k84.5(10) k. Clergy. Most Cited

Cases

First Amendment did not bar judicial inquiry in
church's proceedings culminating in minister's failure
to gain reappointment where minister alleged that
two of his clerical superiors had induced his
psychiatrist to wrongfully disclose information about
him and that superiors subsequently informed various
church officials and used information to cause
minister not to be reappointed. U.S.C.A.
Const.Amend. 1.

[20] Constitutional Law 92 €284.5(10)

92 Constitutional Law
92V Personal, Civil and Political Rights
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92k84 Religious Liberty and Freedom of
Conscience
92k84.5 Particular Matters and Applications
92k84.5(7) Religious Organizations
92k84.5(10) k. Clergy. Most Cited

Cases

First Amendment did not present obstacle to
minister's right to discovery and trial evidence
bearing on issue of whether minister's clerical
superiors used information which he had induced
minister's psychiatrist to wrongfully disclose to cause
minister not to be reappointed, where litigation in no
sense involved repetitious inquiry or continuing
surveillance that would amount to excessive
entanglement between government and religion.
U.S.C.A. Const.Amend. 1.

**115 *60 Robert J. Doyle, Boston (Bruce V. Keary,
Boston, with him), for plaintiff.

Florence E. Freeman, Weston, for John E. Barclay.
Deborah S. Griffin and Ripley E. Hastings, Boston,
for Edward G. Carroll & another.

Jared H. Adams, Boston, for Donald T. Devine.

Ann M. Gilmore, Boston, for Ad-Hoc Committee of
Methodist Ministers on the Separation of Church and
State, amicus curiae, submitted a brief.

Before HENNESSEY, C.J., and WILKINS,
ABRAMS, NOLAN and O'CONNOR, JJ.
O'CONNOR, Justice.

In this action, brought by William E. Alberts, a
minister of the United Methodist Church, against
Donald T. Devine, a psychiatrist, and Edward G.
Carroll and John E. Barclay, two of the plaintiff's
clerical superiors, we hold that: (1) unless faced with
a serious danger to the patient or to others, a
physician owes a patient a duty not to disclose
without the patient's consent medical information
about the patient gained in the course of the
professional relationship, and the violation of that
duty gives rise to a civil action for whatever damages
flow therefrom; (2) a civil action will lie against
anyone who, with the requisite state of mind, induces
a violation*61 of the physician's duty of
confidentiality and thereby causes injury or loss to
the patient; and (3) in the circumstances of this case,
the religion clauses of the First Amendment to the
Constitution of the United States,™? made applicable
to the States by the Fourteenth Amendment, Everson
v. Board of Educ., 330 U.S. 1, 15, 67 S.Ct. 504, 511,
91 L.Ed. 711 (1947); Cantwell v. Connecticut, 310
U.S. 296, 303, 60 S.Ct. 900, 903, 84 L.Ed. 1213
(1940), do not preclude**116 inquiry by the courts
of the Commonwealth into church processes
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regarding the appointment and the discharge of
ministers, nor do those clauses preclude the

imposition of liability on the clerical defendants. ™2

EN2. “Congress shall make no law
respecting an establishment of religion, or
prohibiting the free exercise thereof....”

FENS3. No contention has been made that the
Constitution of the Commonwealth provides
to any of the defendants greater protection
than does the Constitution of the United
States. Therefore, we do not consider any
question of State constitutional law.

Alberts's amended complaint alleges that in April,
1973, and for some period of time before that, he was
a minister with the Southern New England
Conference of the United Methodist Church
(conference), that he and the defendant Devine had
entered into a contract for the provision of psychiatric
services, and that implicit in their relationship was a
warranty that Devine would keep confidential “all
information, observations and opinions relating to the
diagnosis, condition, behavior, and treatment” of
Alberts that Devine might gain in his professional
capacity. The complaint further alleges that on or
about April 9, 1973, in violation of that warranty and
in violation of Devine's explicit promise, made
during the course of treatment, to “respect the
confidential nature of the relationship between doctor
and patient,” Devine disclosed to the defendant
Carroll, Resident Bishop of the Boston Area of the
United Methodist Church and President of the
conference, or to Carroll's representative, information
about Alberts's “diagnosis, condition, behavior or
treatment.” The complaint alleges that Carroll and
the defendant Barclay, District Superintendent of the
Greater Boston District of the conference,
intentionally induced the disclosure, and that Carroll
and Barclay “informed numerous individual members
of the [conference], *62 as well as the various boards,
committees and subcommittees of that Conference
concerned with the appointment of its ministers to
local churches, of their opinions of [Alberts's] mental
health.” Furthermore, it is averred that Carroll
expressed to the public and to news reporters his
belief that Alberts “was mentally ill and therefore
unappointable,” and that his “belief was based on
‘competent consultation.” ”  The complaint alleges
that Carroll used the information he obtained from
Devine to cause Alberts not to be reappointed as
minister of the Old West Church in Boston, and that
the unauthorized disclosures caused Alberts
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considerable loss of earning capacity and other
financial losses, damage to his reputation, and great
mental anguish requiring medical treatment.

The three defendants filed answers, and Carroll's and
Barclay's answer, as amended, included the following
defense:  “The alleged actions by [Carroll and
Barclay], if taken at all, were taken pursuant to their
duties and authority as [Alberts's] superiors in the
hierarchy of the United Methodist Church and as
such are privileged and immune from inquiry by this
Court under the First and Fourteenth Amendments of
the United States Constitution.”

The three defendants filed motions for summary
judgment, and Devine filed a motion to dismiss. The
judge allowed Carroll's and Barclay's motion for
summary judgment, and she allowed their motions
for entry of judgment pursuant to Mass.R.Civ.P.
54(b), 365 Mass. 820 (1974). She denied both of
Devine's motions. The judge also denied a motion
filed by Alberts to amend his complaint by adding a
count for tortious interference with privacy rights.
Carroll and Barclay filed a motion for a protective
order quashing any subpoena that might be served on
them in connection with a trial of the case or on “any
other person who was a member of the United
Methodist Church in 1972 or 1973.” The motion
further requested that the judge limit further
disclosure of, and exclude from evidence at trial,
deposition  testimony  previously given, and
documents previously identified, by Carroll and
Barclay or other named individuals associated with
the United Methodist Church. Lastly, the motion
requested that the judge rule inadmissible *63 at trial
“any evidence relating in any way to the conduct,
words and thoughts of defendants Barclay and
Carroll and of any other members of the United
**117 Methodist Church in 1972 or 1973.” As
grounds for their motion, Carroll and Barclay
asserted a “constitutional prohibition of inquiry by
the civil courts into matters of church doctrine and
administration.” The judge allowed the motion in its
entirety.

At the same time that she made those rulings, the
judge reported the following questions to the Appeals
Court: (1) “[WT]hether disclosures [of confidential
medical information] by a psychiatrist of a former
patient constitutes a cognizable cause of action within
the Commonwealth of Massachusetts”; (2)
“[Wi]hether a cause of action for invasion of privacy
existed within the Commonwealth of Massachusetts
prior to July 1, 1974”; (3) “[WT]hether the actions of
the defendants Barclay and Carroll are within the
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ambit of the privileges and immunities granted by the
First and Fourteenth Amendments of the United
States Constitution”; and (4) “[W]hether [the judge]
properly invoked the First Amendment in entering
the protective order for defendants Barclay and
Carroll.” We transferred the case to this court on our
own initiative.

Before reaching the reported questions, we must
consider a procedural matter: In light of the
judgments entered for Carroll and Barclay, do our
answers to the reported questions have any
significance with respect to Alberts's claims against
them? “[Alfter verdict or after a finding of facts
under Rule 52 ... [i]f [the judge] is of opinion that an
interlocutory finding or order made by [her] so
affects the merits of the controversy that the matter
ought to be determined by the Appeals Court before
any further proceedings in the trial court, [the judge]
may report such matter, and may stay all further
proceedings except such as are necessary to preserve
the rights of the parties.” Mass.R.Civ.P. 64, 365
Mass. 831 (1974). Under the rule, a trial judge may
report a matter that ought to be determined at the
appellate level before judgment is entered or before
further proceedings take place. “In essence, the word
‘report’ connotes a suspension of the trial court's
function pending decision by an appellate court.”
*64J.W. Smith & H.B. Zobel, Rules Practice 8 64.1
(1981). Rule 64 does not authorize a report after
judgment.

[1] It is not clear from the report nor from the judge's
memorandum explaining the reasons for the report
whether the judge intended that the answers to the
reported questions would apply only to the claims
against Devine or whether she also intended them to
apply to the claims against Carroll and Barclay. In
the memorandum, the judge discusses the relevancy
of the questions to the claims against Devine,
suggesting that, in keeping with rule 64, the judge
reported the case solely to expedite the disposition of
the claims against Devine. For example, the judge
explained that the questions involving the religion
clauses are important to the claims against Devine
because, in order to establish damages as to Devine,
particularly with respect to loss of earnings, Alberts
would have to show that the information allegedly
disclosed by Devine contributed to Alberts's loss of
employment. The judge also observed that, in order
to present that proof, inquiry will be necessary into
“the processes of appointment or nonappointment by
the governing body of the church together with
consideration by a civil court of the interpretation and
application of certain codes or canons of [the] church
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as embodied within its ‘Book of Discipline.” ” Other
language in the memorandum, however, suggests that
the judge intended that the Appeals Court's answers
to the reported questions would also affect the claims
against Carroll and Barclay. For example, the
memorandum's concluding paragraph states: “The
issues raised on the summary judgments are reported
after decision and entry of final judgments as to
Barclay and Carroll and the issues raised on
interlocutory matters of the plaintiff's motion to
amend to add a count of invasion of privacy and the
denial of the defendant Devine's motion to dismiss
for failure to state a cause of action cognizable by
this court are further reported due to the nature of the
complaint as filed and the **118 status of the
pleadings.”  Without arguing the procedural point,
counsel for Carroll and Barclay have assumed that
our answers to the questions will apply to Alberts's
claims against them. In his brief, Alberts urges us to
reverse the grant of summary judgment in favor of
Carroll and Barclay, and, in *65 their briefs, Carroll
and Barclay request that we affirm that grant.
Carroll and Barclay also ask us to affirm the judge's
denial of Albert's motion to add to his complaint a
common law claim for invasion of privacy.
Although Alberts filed a timely claim of appeal from
the entry of judgments in favor of Carroll and
Barclay, he has not further perfected the appeal,
apparently in reliance on the judge's report as a
vehicle for review. See Mass.R.A.P. 5, as amended,
378 Mass. 930 (1979). In light of that reliance,
fairness requires that we treat the claims against
Carroll and Barclay as if they were here on appeal,
with Alberts assigning as error the unfavorable
rulings by the trial judge on the reported questions.
Therefore, our answers to the questions affect
Alberts's claims against Devine, Carroll, and Barclay.

Reported Question 1. A physician's duty not to
disclose confidential information.  Until this case,
we have not confronted the question whether a
patient has a nonstatutory, civil remedy against a
physician if the physician, without the patient's
consent, makes an out-of-court disclosure of
confidential information obtained in the course of the
physician-patient relationship. In Bratt v.
International Business Machs. Corp., 392 Mass. 508,
467 N.E.2d 126 (1984), although we focused our
attention on a different issue-whether the disclosure
of medical information concerning an employee to an
employer by a company physician violated the
employee's statutory right of privacy granted by G.L.
c. 214, § 1B-we “recognize[d] a patient's valid
interest in preserving the confidentiality of medical
facts relayed to a physician.” Id. at 522, 467 N.E.2d
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126. We also quoted with approval in Bratt the New
Jersey Supreme Court's statement that “[a] patient
should be entitled to freely disclose his symptoms
and condition to his doctor in order to receive proper
treatment without fear that those facts may become
public property. Only thus can the purpose of the
relationship be fulfilled.” Bratt v. International
Business Machs. Corp., supra at 522-523, 467
N.E.2d 126, quoting Hague v. Williams, 37 N.J. 328,
336, 181 A.2d 345 (1962).

[2] We continue to recognize a patient's valid interest
in preserving the confidentiality of medical facts
communicated to a physician or discovered by the
physician through examination. *66 “The benefits
which inure to the relationship of physician-patient
from the denial to a physician of any right to
promiscuously disclose such information are self-
evident.  On the other hand, it is impossible to
conceive of any countervailing benefits which would
arise by according a physician the right to gossip
about a patient's health.” _Hague v. Williams, supra
at 335-336, 181 A.2d 345. “To foster the best
interest of the patient and to insure a climate most
favorable to a complete recovery, men of medicine
have urged that patients be totally frank in their
discussions with their physicians. To encourage the
desired candor, men of law have formulated a strong
policy of confidentiality to assure patients that only
they themselves may unlock the doctor's silence in
regard to those private disclosures. The result which
these joint efforts of the two professions have
produced ... has been urged or forecast in una voce by
commentators in the field of medical jurisprudence.”
Hammonds v. Aetna Casualty & Sur. Co., 243
F.Supp. 793, 797 (N.D.Ohio 1965), and authorities
cited therein.  The Supreme Court of Oregon has
recently held that a patient in that State has a civil
right of recovery if a physician discloses without
privilege confidential information obtained from the
patient in the course of the physician-patient
relationship. Humphers v. First Interstate Bank, 298
Or. 706, 696 P.2d 527 (1985). Patients in
Massachusetts deserve no less protection.

Few cases consider the out-of-court physician-patient
privilege. “That is undoubtedly**119 due to the fact
that the confidentiality of the relationship is a
cardinal rule of the medical profession, faithfully
adhered to in most instances, and thus has come to be
justifiably relied upon by patients seeking advice and
treatment.” MacDonald v. Clinger, 84 A.D.2d 482,
483, 446 N.Y.S.2d 801 (N.Y.1982). Of the courts
that have considered the question, most have held
that a patient can recover damages if the physician
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violates the duty of confidentiality that plays such a
vital role in the physician-patient relationship. See
Humphers v. First Interstate Bank, supra; Horne v.
Patton, 291 Ala. 701, 708-709, 287 So.2d 824
(1974); Simonsen v. Swenson, 104 Neb. 224, 227,
177 N.W. 831 (1920); Hague v. Williams, supra 37
N.J. at 336, 181 A.2d 345; MacDonald v. Clinger,
supra 84 A.D.2d at 482, 446 N.Y.S.2d 801;
Hammonds v. Aetna Casualty *67 & Sur. Co., supra
at 802 (Ohio law). Only three decisions have come
to our attention in which courts have declined to
recognize such a cause of action, and we do not find
their reasoning persuasive. See Logan v. District of
Columbia, 447 F.Supp. 1328, 1335 (D.D.C.1978)
(D.C. law); Collins v. Howard, 156 F.Supp. 322, 324
(S.D.Ga.1957) (Georgia law); Quarles v. Sutherland,
215 Tenn. 651, 657, 389 S.W.2d 249 (1965).

[3] The courts that have imposed on physicians a
duty of confidentiality and have recognized a cause
of action to enforce that duty have grounded their
decisions on the determination that public policy
favors the protection of a patient's right to
confidentiality.  Courts have found indications of
that public policy in statutes creating a testimonial
privilege with respect to confidential communications
between a patient and a physician and in licensing
statutes that authorize the suspension or revocation of
a license to practice medicine if a doctor divulges a
professional secret without authorization. The
absence of statutes of that type, however, does not
indicate that no public policy favoring a patient's
right to confidentiality exists. No testimonial
privilege statute existed in Alabama when the
Supreme Court of Alabama decided Horne v. Patton,
supra. Nor did such a statute exist in New Jersey
when the Supreme Court of New Jersey decided
Hague v. Williams, supra. The principle that society
is entitled to every person's evidence in order that the
truth may be discovered may require a physician to
testify in court about information obtained from a
patient in the course of treatment. However, that
principle has no application to disclosures made out
of court. Hence, it does not preclude a cause of

action based on such disclosures. Back to brief

[41[5] In Massachusetts, the Legislature has
demonstrated its recognition of a policy favoring
confidentiality of medical facts by enacting G.L. c.
111, 8§ 8 70 and 70E, to limit the availability of
hospital records. Furthermore, G.L. c. 233, 8§ 20B,
creates an evidentiary privilege as to confidential
communications between a psychotherapist and a
patient.  The fact that no such statutory privilege
obtains with respect to physicians generally and their
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patients, Bratt v. International Business Machs.
Corp., supra 392 Mass. at 522 n. 22, 467 N.E.2d 126,
does not dissuade us from declaring *68 that in this
Commonwealth all physicians owe their patients a
duty, for violation of which the law provides a
remedy, not to disclose without the patient's consent
medical information about the patient, except to meet
a serious danger to the patient or to others.  See
Horne v. Patton, supra 291 Ala. at 709, 287 So.2d
824; Simonsen v. Swenson, supra 104 Neb. at 227-
229, 177 N.W. 831; Hague v. Williams, supra 37
N.J. at 336, 181 A.2d 345; MacDonald v. Clinger,
supra 84 A.D.2d at 487, 446 N.Y.S.2d 801; Berry v.
Moench, 8 Utah 2d 191, 196-199, 331 P.2d 814
(1958); Hammonds v. Aetna Casualty & Sur. Co.,
supra at 797.F%

EN4. In Bratt v. International Business
Machs. Corp., supra 392 Mass. at 524, 467
N.E.2d 126, this court concluded that an
employer may “have a substantial and valid
interest in aspects of an employee's health
that could affect the employee's ability
effectively to perform job duties.”  We
stated that “when medical information is
necessary reasonably to serve such a
substantial and valid interest of the
employer, it is not an invasion of privacy,
under [G.L. c. 214] § 1B, for a physician to
disclose such information to the employer.”
Id. In that case, the physician was retained
by the employer, and no physician-patient
relationship existed. 1d. 392 Mass. at 510,
522 n. 21, 467 N.E.2d 126. Furthermore,
the court focused only on the privacy statute,
and not on the nonstatutory duty of
confidentiality we address today. The
exception to the rule of confidentiality we
announce today is not so broad as to permit
a physician to disclose to a patient's
employer whatever information might bear
on the “employee’s ability effectively to
perform job duties.” Id. at 524, 467 N.E.2d
126. Disclosure is permitted only to meet a
serious danger to the patient or to others.

**120 It is true, as Devine argues, that no
Massachusetts case before this one recognizes such a
theory of liability. However, as we said in George V.
Jordan Marsh Co., 359 Mass. 244, 249, 268 N.E.2d
915 (1971), a case in which we recognized for the
first time the tort of infliction of emotional distress,
“[t]hat is true only because the precise question has
never been presented to this court for decision. That
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argument is therefore no more valid than would be an
argument by the plaintiff that there is no record of
any Massachusetts law denying recovery on such
facts.  No litigant is automatically denied relief
solely because he presents a question on which there
is no Massachusetts judicial precedent. It would
indeed be unfortunate, and perhaps disastrous, if we
were required to conclude that at some unknown
point in the dim and distant past the law solidified in
a manner and to an extent which makes it impossible
now to answer a question which had not arisen and
been answered *69 prior to that point. The courts
must, and do, have the continuing power and
competence to answer novel questions of law arising
under ever changing conditions of the society which
the law is intended to serve.” In Smith v. Driscoll,
94 Wash. 441, 442, 162 P. 572 (1917), although the
court found it unnecessary to determine “whether a
cause of action lies in favor of a patient against a
physician for wrongfully divulging confidential
communications,” the court “assumed” that “for so
palpable a wrong, the law provides a remedy.” We,
too, believe that for so palpable a wrong, the law
provides a remedy.

In Hammonds v. Aetna Casualty & Sur. Co., supra at
802-803, the court held that from the contractual
relationship between a physician and a patient there
arises a fiduciary obligation to hold in trust
confidential information. In MacDonald v. Clinger,
supra 84 A.D.2d at 486, 446 N.Y.S.2d 801, the court
concluded that the physician-patient relationship
“contemplates an additional duty springing from but
extraneous to the contract and that the breach of such
duty is actionable as a tort.” This court previously
has recognized that the physician-patient relationship
possesses fiduciary (see Warsofsky v. Sherman, 326
Mass. 290, 292, 93 N.E.2d 612 [1950] ), as well as
contractual (see Sullivan v. Q'Connor, 363 Mass.
579, 583, 296 N.E.2d 183 [1973] ), aspects. We
hold today that a duty of confidentiality arises from
the physician-patient relationship and that a violation
of that duty, resulting in damages, gives rise to a
cause of action sounding in tort against the physician.

[61[7] Reported Question 2. Nonstatutory invasion
of privacy. On October 23, 1973, the Legislature
approved St.1973, c. 941, “An Act establishing the
right of privacy and a remedy to enforce such right.”
The Act amended G.L. c. 214 by inserting § 1B,
providing: “A person shall have a right against
unreasonable, substantial or serious interference with
his privacy. The superior court shall have
jurisdiction in equity to enforce such right and in
connection therewith to award damages.” ™ As the
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parties recognize, the privacy statute does not apply
here because*70 the facts alleged by Alberts
occurred in 1972, before the statute's enactment.
Therefore, Alberts asks us to recognize for the first
time a common law cause of action for invasion of
privacy. Before the Legislature established a
statutory right of privacy, this court stated that “[w]e
need not discuss to **121 what extent in
Massachusetts violation of privacy will give rise to
tort liability to individuals.” Commonwealth v.
Wiseman, 356 Mass. 251, 258, 249 N.E.2d 610
(1969). In a line of earlier cases, we explicitly
refused to decide whether a common law right of
privacy existed in this Commonwealth. See Frick v.
Boyd, 350 Mass. 259, 263, 214 N.E.2d 460 (1966),
and cases cited. We need not decide that question
now. Even if there was a right of privacy at common
law, that right would not permit recovery in this case
beyond the recovery available for a physician's
violation of the duty of confidentiality, recognized in
our answer to reported question 1, and for the
inducement of such a violation, recognized in our
answer to question 3.

ENS. General Laws c. 214, as appearing in
St.1973, c. 1114, § 62, contained no 8 1B,
but, by St.1974, c. 193, § 1, the Legislature
reenacted 8 1B as it appeared in St.1973, c.
941.

[8] Reported Question 3.  Effect of the religion
clauses. Before discussing the religion clauses, we
must consider whether, apart from them, a patient
may hold liable one who induces a physician to
violate the duty of confidentiality that the physician
owes the patient. We hold that one who, with the
state of mind we describe below, induces a physician
wrongfully to disclose information about a patient,
may be held liable to the patient for the damages that
flow from that disclosure. The inducement need not
be a threat, nor a promise of reward, but “may be a
simple request or persuasion exerting only moral
pressure.”  Restatement (Second) Torts § 766,
comment k (1979).

[9] To establish liability the plaintiff must prove that:
(1) the defendant knew or reasonably should have
known of the existence of the physician-patient
relationship; (2) the defendant intended to induce the
physician to disclose information about the patient or
the defendant reasonably should have anticipated that
his actions would induce the physician to disclose
such information; and (3) the defendant did not
reasonably believe that the physician could disclose

Page 9

that information to the defendant without violating
the duty of confidentiality that the physician*71
owed the patient. See Hammonds v. Aetna Casualty
& Sur. Co., supra at 803; Restatement (Second) of
Torts § 876(b) (1979) (“For harm resulting to a third
person from the tortious conduct of another, one is
subject to liability if he knows ... (b) that the other's
conduct constitutes a breach of duty and gives
substantial assistance or encouragement to the other
so to conduct himself”); Restatement of Torts §
757(c) (1939) (before one is subject to liability for
use or disclosure of a trade secret obtained from
another one must have notice of the fact that
disclosure of the trade secret by the other is a breach
of duty) (see Curtiss-Wright Corp. v. Edel-Brown
Tool & Die Co., 381 Mass. 1, 5-6, 407 N.E.2d 319
[1980] ); Banks v. Everett Nat'l Bank, 305 Mass.
178, 182, 25 N.E.2d 177 (1940) (“one who
participates in the breach of trust by a fiduciary is
responsible for the damages resulting to the trust if he
knew that the fiduciary was committing such a
breach or if he had knowledge of such facts that he
could not reasonably be held to have acted in good
faith”); Restatement (Second) of Torts § 766,
comment i (1979) (to be subject to liability for
interference with a contractual relationship a person
must have knowledge of the contract and that he is
interfering with it).

[10] The principle we announce is but an application
of the general rule that a plaintiff may hold liable one
who intentionally induces another to commit any
tortious act that results in damage to the plaintiff.
See Nelson v. Nason, 343 Mass. 220, 222, 177
N.E.2d 887 (1961) (negligence); Halberstam v.
Welch, 705 F.2d 472, 481-486, 487-489
(D.C.Cir.1983) (burglary and murder); Cobb v.
Indian Springs, Inc., 258 Ark. 9, 522 S.W.2d 383,
387 (1975) (negligence); Smith v. Thompson, 103
Idaho 909, 911-912, 655 P.2d 116 (Ct.App.1982)
(arson); Duke v. Feldman, 245 Md. 454, 457, 226
A.2d 345 (1966) (assault and battery); Rael v.
Cadena, 93 N.M. 684, 684-685, 604 P.2d 822
(Ct.App.1979) (battery); Russell v. Marlboro Books,
18 Misc.2d 166, 179, 183 N.Y.S2d 8
(N.Y.Sup.Ct.1959) (libel).

[11] In this case, deposition testimony established
that Carroll and Barclay knew of the physician-
patient relationship between Devine and Alberts and
that they **122 intended to induce Devine to disclose
information about Alberts. To be entitled to
summary  judgment, therefore, apart from
consideration of the *72 relationship between church
and State, Carroll and Barclay had to demonstrate
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that there was no dispute of material fact that they
reasonably believed that Devine could give them the
information they sought without violating his duty of
confidentiality owed to Alberts. Carroll and Barclay
did not do so.

We now reach the third reported question:
“[W]hether the actions of the defendants Barclay and
Carroll are within the ambit of the privileges and
immunities granted by the First and Fourteenth
Amendments of the United States Constitution.” We
read the reported question to include two questions.
First, do the religion clauses preclude the imposition
of liability on Carroll and Barclay? And, second, in
connection with Alberts's proof of damages, may the
court constitutionally inquire into the church's
proceedings that resulted in Alberts's failure to gain
reappointment as minister of the Old West Church?

[12] We begin with the recognition that the First
Amendment prohibits civil courts from intervening in
disputes concerning religious doctrine, discipline,
faith, or internal organization. Jones v. Wolf, 443
U.S. 595, 602, 99 S.Ct. 3020, 3024, 61 L.Ed.2d 775
(1979). Serbian E. Orthodox Diocese for the U.S. &
Can. v. Milivojevich, 426 U.S. 696, 709, 96 S.Ct.
2372, 2380, 49 L.Ed.2d 151 (1976). Presbyterian
Church in the U.S. v. Mary Elizabeth Blue Hull
Memorial Presbyterian Church, 393 U.S. 440, 449,
89 S.Ct. 601, 606, 21 L.Ed.2d 658 (1969). Watson v.
Jones, 80 U.S. (13 Wall.) 679, 727, 20 L.Ed. 666
(1871). See United Kosher Butchers Ass'n v.
Associated Synagogues of Greater Boston, Inc., 349
Mass. 595, 598, 211 N.E.2d 332 (1965); Reardon v.
Lemoyne, 122 N.H. 1042, 1047, 454 A.2d 428
(1982). Carroll and Barclay claim that, as Alberts's
clerical superiors, they had the duty to obtain
information about Alberts's mental and emotional
well-being, and that the Book of Discipline of the
United Methodist Church privileged them to seek
such information from Devine. They argue that the
principle enunciated in the cases cited above
precludes judicial inquiry into the merit of Alberts's
claims against them and into the process by which the
members of the church voted to retire Alberts. We
disagree.

[13][14] It is clear that the assessment of an
individual's qualifications to be a minister, and the
appointment and retirement of ministers, are
ecclesiastical matters entitled to constitutional
protection*73  against judicial or other State
interference. Kedroff v. St. Nicholas Cathedral, 344
U.S. 94, 116, 73 S.Ct. 143, 154, 97 L.Ed. 120 (1952).
Gonzalez v. Roman Catholic Archbishop of Manila,
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280 U.S. 1, 16-17, 50 S.Ct. 5, 7-8, 74 L.Ed. 131
(1929). Kaufmann v. Sheehan, 707 F.2d 355, 358-
359 (8th Cir.1983). However, this case does not
involve the propriety of the United Methodist
Church's refusal to reappoint Alberts as minister of
the Old West Church. Nor does this case involve
Alberts's qualifications to serve as a minister. A
controversy concerning whether a church rule grants
religious superiors the civil right to induce a
psychiatrist to violate the duty of silence that he owes
to a patient, who happens to be a minister, is not a
dispute about religious faith or doctrine nor about
church discipline or internal organization. Nor is a
controversy concerning the causal connection
between a psychiatrist's disclosure of confidential
information and a minister's failure to gain
reappointment such a dispute.

[15][16] Even if the First Amendment precludes
judicial inquiry as to whether a church rule provided
that Carroll and Barclay had the right to seek medical
information from Alberts's psychiatrist, so that the
court must assume in Carroll's and Barclay's favor the
existence of a church rule granting that right, it does
not follow that the religion clauses preclude the
imposition of liability on Carroll and Barclay.
Although the freedom to believe “is absolute,” the
freedom to act “cannot be. Conduct remains subject
to regulation for the **123 protection of society.
The freedom to act must have appropriate definition
to preserve the enforcement of that protection.”
Attorney Gen. v. Bailey, 386 Mass. 367, 375, 436
N.E.2d 139 (1982), quoting Cantwell v. Connecticut,
310 U.S. 296, 303-304, 60 S.Ct. 900, 903, 84 L.Ed.
1213 (1940). See Braunfeld v. Brown, 366 U.S. 599,
603, 81 S.Ct. 1144, 1146, 6 L.Ed.2d 563 (1961);
Reynolds v. United States, 98 U.S. (8 Otto) 145, 164,
25 L.Ed. 244 (1878).

[17] A law, legislatively or judicially created, that
would regulate or prevent religiously motivated
conduct does not violate the First Amendment if the
State's interest in the law's enforcement outweighs
the burden that the law imposes on the free exercise
of religion. A determination of constitutionality
requires a balancing of the competing interests. See
Wisconsin v. Yoder, 406 U.S. 205, 215-229, 92 S.Ct.
1526, 1533-1540, 32 L.Ed.2d 15 (1972). *74 Prince
v. Massachusetts, 321 U.S. 158, 164-170, 64 S.Ct.
438, 441-444, 88 L.Ed. 645 (1944). Cantwell v.
Connecticut, supra 310 U.S. at 307, 60 S.Ct. at 905.
Catholic High School Ass'n of the Archdiocese of
N.Y. v. Culvert, 753 F.2d 1161, 1169 (2d Cir.1985).
Obviously, the imposition of liability on Carroll and
Barclay for inducing a violation of Devine's duty to
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Alberts would inhibit such conduct. We must
determine whether such inhibition burdens the free
exercise of religion by Carroll, Barclay, or the United
Methodist Church, and if it does, we must then
determine whether the Commonwealth possesses an
interest sufficiently compelling to justify the burden.
See Wisconsin v. Yoder, supra. Sherbert v. Verner,
374 U.S. 398, 403-409, 83 S.Ct. 1790, 1793-1796, 10
L.Ed.2d 965 (1963). Catholic High School Ass'n of
the Archdiocese of N.Y. v. Culvert, supra at 1171.
Attorney Gen. v. Bailey, supra 386 Mass. at 375, 436
N.E.2d 139.

[18][19] As we have observed, churches have a
significant interest in assessing the qualifications of
their ministers, and in appointing and retiring them.
But, in view of the freedom that ecclesiastical
authorities and church members have to determine
who the church's ministers will be, and in view of the
numerous sources of relevant information available
to assist those making such determinations-other than
information available only from a minister's
physician-a rule that prevents interference with
physician-patient relationships will have little impact
on the free exercise of religion. On the other hand,
as we have discussed earlier in this opinion, public
policy strongly favors judicial recognition of a
physician's duty to honor the confidentiality of
information gained through the physician-patient
relationship. We conclude, therefore, that even if it
be assumed, without inquiry, that the Book of
Discipline or other rule of the United Methodist
Church provides that Carroll and Barclay had a right,
or even a duty, to seek medical information about
Alberts from Devine, the First Amendment does not
preclude the imposition of liability on those
defendants. We also conclude that the First
Amendment does not bar judicial inquiry into the
church's proceedings culminating in Alberts's failure
to gain reappointment.

[20] Reported Question 4. Protective order. The
final reported question asks: “[w]hether the [judge]
properly invoked the First Amendment in entering
the protective order for defendants *75 Barclay and
Carroll.”  We answer that question “no.” As we
have stated, the First Amendment does not preclude
civil courts from examining the proceedings that
resulted in Alberts's failure to gain reappointment as
minister of the Old West Church in order to
determine whether that event resulted from wrongful
conduct of the defendants.  Accordingly, the First
Amendment does not present an obstacle to Alberts's
right to discovery and trial evidence bearing on that
issue. This litigation in no sense involves repetitious
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inquiry or continuing surveillance that would amount
to the excessive entanglement between government
and religion that the First Amendment prohibits. See
Lynch v. Donnelly, 465 U.S. 668, 104 S.Ct. 1355,
1364, 79 L.Ed.2d 604 (1984); **124Lemon V.
Kurtzman, 403 U.S. 602, 611-625, 91 S.Ct. 2105,
2110-2117, 29 L.Ed.2d 745 (1971); Walz v. Tax
Comm'n of the City of N.Y., 397 U.S. 664, 668-669,
90 S.Ct. 1409, 1411, 25 L.Ed.2d 697 (1970);
Surinach v. Pesquera de Busquets, 604 F.2d 73, 78

(1st Cir.1979).

Conclusion. We hold today that, absent the patient's
consent or a serious danger to the patient or to others,
a physician owes to a patient a duty not to disclose
information gained through the physician-patient
relationship, and a violation of that duty gives rise to
a cause of action sounding in tort. Therefore, we
answer reported question number one “yes.”  No
answer to reported question number two is required.
Finally, we conclude that the religion clauses of the
First Amendment do not preclude the imposition of
liability on Carroll and Barclay nor bar the courts of
this Commonwealth from inquiring into the church's
proceedings that resulted in Alberts's failure to gain
reappointment as minister of Boston's Old West
Church.  Therefore, we answer reported questions
number three and four “no,” and, because Carroll and
Barclay have not established by uncontroverted
affidavits and other supporting materials that Alberts
cannot prove his claims, we reverse the grant of
summary judgment in favor of Carroll and Barclay
and the judgments entered pursuant thereto, vacate
the protective order entered below, and remand this
case to the Superior Court for further proceedings not
inconsistent with this opinion.

So ordered.

Mass.,1985.

Alberts v. Devine
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Disciplinary case was brought against physician, who
provided family therapy to husband and wife and
who subsequently provided an affidavit for use at
family court's temporary hearing in divorce litigation,
pursuant to request of husband's attorney, without
consulting with wife or obtaining her consent. The
Richland County Circuit Court, Walter J. Bristow,
Jr., Special Judge, held that physician had no ethical
duty to maintain patients' confidences and reversed
decision of Board of Medical Examiners finding that
physician had committed misconduct.  Board of
Medical Examiners appealed. The Supreme Court,
Finney, C.J., held that physician's conduct violated
regulation enjoining a physician to maintain patients'
confidences within constraints or limitations of the
law.

Reversed.
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(Formerly  299k15(9) Physicians and
Surgeons)
Physician's conduct with respect to two patients was
to be judged by standard in effect at time of alleged
misconduct, not standard in effect at time of alleged
confidential communications. S.C.Code Regs. 81-

60(D, 1).
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confidential information to others as required by law
or as authorized by patient; regulation does not allow
physician to freely disseminate patient confidences
except where statute expressly prohibits her from
doing so. S.C.Code Regs. 81-60(D).

[3] Health 198H €196

198H Health
198HI Regulation in General
198HI(B) Professionals
198HKk191 Regulation of Professional
Conduct; Boards and Officers
198HKk196 k. Records and Duty to
Report; Confidentiality in General. Most Cited Cases
(Formerly  299k15(9) Physicians and
Surgeons)
Physician violated regulation enjoining physician to
maintain patients' confidences within constraints or
limitations of law when he voluntarily provided an
affidavit for use at family court's temporary hearing
in divorce action, an affidavit which breached
confidences entrusted to him by wife during family
therapy sessions with both husband and wife and
which was provided pursuant to request of hushand's
attorney, without consulting wife or obtaining her
consent. Code 1976, § 40-47-200; S.C.Code Regs.

81-60(D).

*167 Deputy General Counsel Richard P. Wilson,
Staff Counsel John A. Birgerson, South Carolina
Department of Labor, Licensing & Regulation,
Columbia, for appellant.

Weldon R. Johnson and R. Lewis Johnson, Barnes,
Alford, Stork & Johnson, Columbia, for respondent.
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FINNEY, Chief Justice.

This is a medical disciplinary case. The circuit court
held a South Carolina physician had no ethical duty
to maintain his patients' confidences, and therefore
reversed the decision of the Board of Medical
Examiners (Board). The Board found respondent
committed misconduct in breaching this duty, and
imposed a public reprimand upon him. We reverse
the circuit court's order, and reinstate the Board's
decision.

*168 Respondent is a medical doctor engaged in the
general practice of medicine and addictionology.
During 1989, he acted as a family therapist for a
married couple, Mr. and Mrs. C.  From January until
May 1991, respondent was Mrs. C.'s individual
therapist.  In 1992, the C.'s commenced divorce
litigation.  Respondent provided an affidavit dated
August 21, 1992, for use at the family court's
temporary hearing. This affidavit was created at the
request of Mr. C.'s attorney, without consulting with
Mrs. C. or obtaining her consent, and was voluntary
(i.e. not compelled by subpoena or other legal
process). Its contents were not flattering to either
party, and it is undisputed that respondent's affidavit
revealed confidences entrusted to him by Mrs. C.
during their doctor-patient relationship.

The Board is authorized to discipline a physician for

misconduct. S.C.Code Ann. § 40-47-200
(Supp.1995). Misconduct occurs when a physician

violates the principles of ethics adopted and
published by the Board. Id. At the time respondent
treated Mrs. C., the relevant ethical provision read:

A physician may not reveal the confidences entrusted
to him in the course of medical attendance, or the
deficiencies he may observe in the character of
patients, unless he is required to do so by law or
unless it becomes necessary in order to protect the
welfare of the individual or of the community. 26

S.C.Reg. 81-60(1).

At the time respondent gave the affidavit, the
provision had been amended to read:A physician
shall respect the rights of patients, of colleagues, and
of other health professionals, and shall safeguard
patient confidences within the constraints of the law.
26 S.C.Req. 81-60(D) (Supp.1995).

The Board found respondent had violated both
versions of the ethics regulation, that his misconduct
was mitigated by his concern for the best interests of
the C.'s children’s custody which was to be decided in
the temporary hearing, and that a public reprimand
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was the appropriate sanction. On appeal, the circuit
court found the amended version of the ethics
regulation applied, and that since no law prohibited
respondent from making the affidavit, Reg. 81-60(D)
had not **726 been *169 violated. = The Board's
order finding misconduct and imposing a sanction
was reversed.

[1] The first issue is whether respondent's conduct
should be judged by the ethical standard in effect at
the time of the confidential communications [Reg.
81-60(1) ] or that in effect at the time of the alleged
misconduct [Reg. 81-60(D) ]. We agree with the
circuit court that respondent's actions should be
judged by the standard in effect at the time of the
alleged misconduct. Cf., In re Anonymous, 317 S.C.
10, 451 S.E.2d 391 (1994) (misconduct of attorney
determined by ethical rules in effect at time of
alleged transgression).  We also agree with the
Board, however, there is no substantive difference
between the two regulations.

[2] The second and dispositive issue is whether a
physician commits ethical misconduct when he
reveals a patient's confidences where the revelation is
neither compelled by law (i.e. subpoena or statute)
nor consented to by the patient. The circuit court
held no such duty of confidentiality exists since
South Carolina does not recognize an evidentiary
doctor-patient privilege. ™ This was error. The
terms “privilege” and “confidences” are not
synonymous, and a professional's duty to maintain
his client's confidences ™2 is independent of the issue
whether he can be legally compelled to reveal some
or all of those confidences, that is, whether those
communications are privileged. See Wilcox South
Carolina Legal Ethics Confidential Information 6-1
(1992). Reg. 81-60(D) enjoins a physician to
maintain  his patients' confidences within the
constraints (or limitations) of the law. We agree
with the Board's construct of this regulation: A
physician acts ethically when she maintains patient
confidences, and when she provides confidential
information to others as required by law or as
authorized by the patient. The circuit court erred in
*170 interpreting the regulation to allow a physician
to freely disseminate patient confidences except
th,\ﬁf a statute expressly prohibits him from doing
50.7

FN1. See, e.g., Peagler v. Atlantic Coast
Line Railroad Co., 232 S.C. 274, 101 S.E.2d

821 (1958).
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EN2. Compare this passage from the
Hippocratic Oath, the ethical guide for
physicians:  “All that may come to my
knowledge in the exercise of my profession
... which ought not to be spread abroad, |
will keep secret and will never reveal” with
this passage from the oath subscribed to by
all persons admitted to the South Carolina

Bar:  “I will respect the confidence and
preserve inviolate the secrets of my
client....”

ENS3. Compare Evans v. Rite Aid Corp., 324
S.C. 269, 478 S.E.2d 846 (1996) (no
statutory or common law duty of
confidentiality between a pharmacist and his
customery).

[3] Respondent violated Reg. 81-60(D) when he
voluntarily provided an affidavit breaching
confidences entrusted to him by Mrs. C.  This act
constitutes misconduct under § 40-47-200. The
circuit court order finding otherwise is, accordingly,

REVERSED.

TOAL, MOORE, WALLER and BURNETT, JJ.,
concur.

S.C.,1997.

South Carolina State Bd. of Medical Examiners v.
Hedgepath

325 S.C. 166, 480 S.E.2d 724

END OF DOCUMENT
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Sorensen v. Barbuto

Utah App.,2006.

Court of Appeals of Utah.

Nicholas SORENSEN, Kevin Sorensen, and Pamela
Sorensen, limited guardians and conservators of
Nicholas Sorensen, Plaintiffs and Appellants,

V.

John P. BARBUTO, individually; and John P.
Barbuto, M.D., P.C., dba Neurology In Focus,
Defendants and Appellees.

No. 20050501-CA.

Aug. 10, 2006.

Background: Patient, who was injured as result of
being passenger in single-automobile accident,
brought action for breach of contract, and various tort
claims, against former ftreating physician after
physician engaged in ex parte communications with
defense counsel in patient's underlying personal
injury action against alleged tortfeasor. The Third
District Court, Salt Lake Department, Tyrone
Medley, J., granted physician's motion to dismiss.
Patient appealed.

Holdings: The Court of Appeals, Bench, J., held
that:

(1) physician's conduct would not support claim for
breach of implied contract;

(2) physician's ex part communications constituted
breach  of physician's fiduciary duty of
confidentiality;

(3) physician could be liable for negligent breach of
fiduciary duty of confidentiality;

(4) physician's ex parte communication was not
public disclosure required to maintain claim for
invasion of privacy;

(5) doctor's statements in deposition were protected
by judicial proceeding privilege;

(6) physician's conduct met threshold necessary to
maintain action for intentional infliction of emotional
distress; and
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(7) judicial proceeding privilege did not apply to
protect physician from patient's claim for intentional
infliction of emotional distress.

Affirmed in part and reversed in part.
West Headnotes

[1] Appeal and Error 30 €=2842(1)

30 Appeal and Error
30XVI Review
30XVI(A) Scope, Standards, and Extent, in
General
30k838 Questions Considered
30k842 Review Dependent on Whether
Questions Are of Law or of Fact
30k842(1) k. In General. Most Cited

Cases

Propriety of trial court's decision to grant or deny
motion to dismiss for failure to state claim on which
relief can be granted is question of law that Court of
Appeals reviews for correctness. Rules Civ.Proc.

Rule 12(b)(6).

[2] Appeal and Error 30 €919

30 Appeal and Error
30XVI Review
30XVI(G) Presumptions
30k915 Pleading
30k919 k. Striking Out or Dismissal.
Most Cited Cases
In reviewing trial court order granting motion to
dismiss for failure to state claim on which relief can
be granted, appellate court must accept material
allegations of complaint as true, and appellate court
will affirm trial court's ruling only if it clearly
appears complainant can prove no set of facts in
support of his or her claims. Rules Civ.Proc., Rule

12(b)(6).

[3] Health 198H €642

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV(B) Duties and Liabilities in General
198HKk642 k. Confidentiality; Patient
Records. Most Cited Cases
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Conduct of patient's former treating physician in
engaging in ex parte communications with defense
attorney in patient's underlying personal injury action
against alleged tortfeasor would not support claim for
breach of implied contract; breach of duty of
confidentiality could not be pursued as breach of
implied contract.

[4] Health 198H €~2600

198H Health
198HV Malpractice, Negligence, or Breach of
Duty

198HV(A) In General
198Hk600 k. In General. Most Cited Cases

Health 198H €625

198H Health

198HV Malpractice, Negligence, or Breach of
Duty

198HV(B) Duties and Liabilities in General
198HKk622 Breach of Duty
198Hk625 k. Warranty; Ensuring

Result. Most Cited Cases
Statute on liability of health care provider to patient
for breach of contract does not preclude all contract
claims against physician absent written contract
signed by physician or his designated agent, as statute
specifically provides that claim against physician
must be in writing if it is based on *“guarantee,
warranty, contract or assurance of result.” West's
U.C.A. 8§ 78-14-6.

[5] Health 198H €642

198H Health

198HV Malpractice, Negligence, or Breach of
Duty

198HV(B) Duties and Liabilities in General
198Hk642 k. Confidentiality; Patient

Records. Most Cited Cases
Statute on liability of health care provider to patient
for breach of contract did not apply to patient's claim
against former treating physician for alleged breach
of implied contract by communicating ex parte with
defense counsel in patient's underlying tort action
against alleged tortfeasor; patient did not contend that
physician had promised particular result with his
treatment. West's U.C.A. § 78-14-6.

[6] Torts 379 €350

379 Torts
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3791V Privacy and Publicity
3791V(B) Privacy
3791V(B)3 Publications or Communications
in General
379k350 k. In General. Most Cited Cases
Courts have immediately recognized legally
compensable injury in wrongful disclosure of
confidential information based on variety of grounds
for recovery: public policy; right to privacy; breach
of contract; and breach of fiduciary duty.

[7] Health 198H €579

198H Health
198HIV Relation Between Patient and Health
Care Provider
198HK579 k. Contract of Employment. Most
Cited Cases

Health 198H €642

198H Health

198HV Malpractice, Negligence, or Breach of
Duty

198HV/(B) Duties and Liabilities in General
198Hk642 k. Confidentiality; Patient

Records. Most Cited Cases
Doctor and patient enter into simple contract, with
patient hoping that he will be cured, and doctor
optimistically assuming that he will be compensated
and, as implied condition of that contract, doctor
warrants that any confidential information gained
through relationship will not be released without
patient's permission.

[8] Health 198H €578

198H Health
198HIV Relation Between Patient and Health
Care Provider
198HK578 k. Fiduciary Duty. Most Cited
Cases

Health 198H €642

198H Health

198HV Malpractice, Negligence, or Breach of
Duty

198HV(B) Duties and Liabilities in General
198HKk642 k. Confidentiality; Patient

Records. Most Cited Cases
From contractual relationship between patient and
physician arises fiduciary obligation that confidences
communicated by patient should be held as trust,
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which gives rise to implied covenant which, when
breached, is actionable, but physician-patient
relationship  contemplates additional duty of
confidentiality, springing from, but extraneous to,
contract and breach of such duty is actionable as tort
rather than as breach of contract.

[9] Health 198H €642

198H Health

198HV Malpractice, Negligence, or Breach of
Duty

198HV/(B) Duties and Liabilities in General
198Hk642 k. Confidentiality; Patient

Records. Most Cited Cases
Although  physician-patient  relationship ~ had
terminated before physician engaged in ex part
communications with defense counsel in patient's
underlying personal injury action against alleged
tortfeasor, tort-based duty of confidentiality
continued after termination of physician-patient
relationship, and thus physician's ex part
communications constituted breach of physician's
fiduciary duty of confidentiality.

[10] Witnesses 410 €=2219(4.1)

410 Witnesses
41011 Competency
41011(D) Confidential Relations and Privileged
Communications
410k219 Waiver of Privilege
410k219(4) Communications to or
Information Acquired by Physician
410k219(4.1) k. In General. Most

Cited Cases

Exception to physician-patient privilege applicable
when patient's condition is element of claim or
defense is not without limits. Rules of Evid., Rule

506(D)(1).

[11] Witnesses 410 €2208(1)

410 Witnesses
41011 Competency
41011(D) Confidential Relations and Privileged
Communications
410k207 Communications to or Information
Acquired by Physician or Surgeon
410k208 In General
410k208(1) k. In General. Most Cited

Cases

Witnesses 410 €52214.5
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410 Witnesses
41011 Competency

41011(D) Confidential Relations and Privileged

Communications
410k214.5 k. Communications to or

Information Acquired by Marriage Counselor,
Psychologist, or Social Worker. Most Cited Cases
As part of therapeutic relationship, doctor or therapist
has obligation to protect confidentiality of his
patients that transcends any duty he has as citizen to
voluntarily provide information that might be
relevant in pending litigation. Rules of Evid., Rule

506(D)(1).

[12] Health 198H €642

198H Health

198HV Malpractice, Negligence, or Breach of
Duty

198HV/(B) Duties and Liabilities in General
198Hk642 k. Confidentiality; Patient

Records. Most Cited Cases
Physician could be liable for negligent breach of
fiduciary duty of confidentiality by engaging in ex
parte communications with defense counsel in former
patient's underlying personal injury action against
alleged tortfeasor.

[13] Torts 379 €351

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy
3791V(B)3 Publications or Communications
in General
379k351 k. Miscellaneous Particular
Cases. Most Cited Cases
Physician's ex parte communication with counsel for
defense in former patient's underlying personal injury
action against alleged tortfeasor, and several of
defense counsel's associates, was disclosure to small
group of persons, and was not public disclosure
required to maintain claim for invasion of privacy.

[14] Torts 379 €350

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy
3791V(B)3 Publications or Communications
in General
379k350 k. In General. Most Cited Cases
Size of audience that receives communication,

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.





143 P.3d 295

143 P.3d 295, 558 Utah Adv. Rep. 18, 2006 UT App 340

(Cite as: 143 P.3d 295)

though important consideration, is not dispositive of
issues in invasion of privacy case; rather facts and
circumstances of particular case must be taken into
consideration in determining whether disclosure was
sufficiently public so as to support claim for invasion
of privacy.

[15] Torts 379 €359

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy
3791V(B)3 Publications or Communications
in General
379k359 k. Litigation Privilege; Witness
Immunity. Most Cited Cases
Although physician's alleged ex parte disclosure of
former patient's confidential information to defense
counsel in patient's underlying personal injury action
against alleged tortfeasor was made matter of public
record through deposition of physician taken in
patient's action against physician for invasion of
privacy, doctor's statements were protected by
judicial proceeding privilege; physician's statements
in deposition were part of judicial proceeding,
physician's description of his communications with
defense counsel was directly related to purpose of
deposition, and physician testified as witness in
deposition.

[16] Torts 379 €359

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy
3791V(B)3 Publications or Communications
in General

379k359 k. Litigation Privilege; Witness
Immunity. Most Cited Cases
To establish judicial proceeding privilege to claim of
invasion of privacy action, statements must be: (1)
made during, or in course of, judicial proceeding; (2)
have some reference to subject matter of proceeding;
and (3) be made by someone acting in capacity of
judge, juror, witness, litigant, or counsel.

[17] Damages 115 €~257.25(4)

115 Damages
115111 Grounds and Subjects of Compensatory
Damages
11511I(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
115111(A)2 Mental Suffering and Emotional
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Distress

115k57.19 Intentional or Reckless
Infliction of Emotional Distress; Outrage

115k57.25 Particular Cases
115k57.25(4) k. Health Care. Most

Cited Cases
Physician's conduct in engaging in ex parte
communications with defense counsel in former
patient's underlying tort action against alleged
tortfeasor, and in agreeing to act as paid advocate for
former patient's adversary, met threshold necessary to
maintain action for intentional infliction of emotional
distress.

[18] Damages 115 €2208(6)

115 Damages

115X Proceedings for Assessment

115k208 Questions for Jury
115k208(6) k. Mental Suffering and

Emotional Distress. Most Cited Cases
It is for court to determine, in first instance, whether
defendant's conduct may reasonably be regarded as
so extreme and outrageous as to permit recovery for
intentional infliction of emotional distress.

[19] Damages 115 €-257.49

115 Damages
115111 Grounds and Subjects of Compensatory
Damages
11511I(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
115111(A)2 Mental Suffering and Emotional
Distress

115k57.49 k. Privilege or Immunity;
Exercise of Legal Rights. Most Cited Cases
Because physician's acts of communicating ex parte
with defense counsel in former patient's personal
injury action against alleged tortfeasor, and agreeing
to be expert witness for defense, were not legally
justified, judicial proceeding privilege did not apply
to protect physician from former patient's claim for
intentional infliction of emotional distress.
West CodenotesValidity Called into DoubtWest's
U.C.A. § 78-24-8(4)

L. Rich Humpherys and Karra J. Porter, Christensen
& Jensen, PC, Salt Lake City, for Appellants.

Dennis C. Ferguson, Williams & Hunt, Salt Lake
City, for Appellees.

Before BENCH, P.J., BILLINGS, and ORME, JJ.
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OPINION
BENCH, Presiding Judge:
T 1 Nicholas Sorensen (Sorensen) and his limited
guardians, Kevin and Pamela Sorensen, appeal the
trial court's order granting Dr. John P. Barbuto's
(Barbuto) motion to dismiss. We affirm in part and
reverse in part.

BACKGROUND M

EN1. “Because this is an appeal from a
motion to dismiss for failure to state a claim,
we accept the factual allegations in the
complaint as true and draw all reasonable
inferences from those facts in the light most
favorable to [Sorensen].” Mackey v.
Cannon, 2000 UT App 36,1 2, 996 P.2d
1081 (quotations and citation omitted).

1 2 In 1999, Sorensen sustained serious back and
head injuries as a passenger in *298 a single-
automobile accident. Over the next year and a half,
Barbuto treated Sorensen for head injuries and
seizures. The treatment included diagnostic
examinations, prescriptions for medicine, and
cognitive therapy. When Sorensen's medical insurer
removed Barbuto from its approved providers list,
Sorensen terminated his physician-patient
relationship with Barbuto and continued his treatment
with another physician. |Back to Brief|

T 3 Sorensen then filed a personal injury action
against the driver's liability insurer (the personal
injury action). In that action, Barbuto produced
Sorensen's medical records, and the trial court
admitted the records as stipulated evidence. Defense
counsel subpoenaed Barbuto for trial, which was
initially scheduled for May 2003. The court later
postponed the trial until October. Between May and
October, Barbuto engaged in ex parte
communications with defense counsel, prepared a
ten-page report for defense counsel's use, and agreed
to testify as an expert witness for the defense.
Contrary to his earlier diagnosis, Barbuto asserted
that psychological and social factors contributed to
Sorensen's medical injuries.

1 4 Sorensen first learned about Barbuto's ex parte
communications with defense counsel during a
deposition of another witness. Consequently,
Sorensen's counsel deposed Barbuto and filed an
emergency motion in limine. The trial court
excluded Barbuto's testimony, and Sorensen
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prevailed in the personal injury action.

1 5 Subsequently, Sorensen filed this action against
Barbuto. In this complaint, Sorensen asserts breach
of contract and various tort causes of action based on
Barbuto's ex parte communications with defense
counsel.  Barbuto filed a rule 12(b)(6) motion to
dismiss. See Utah R. Civ. P. 12(b)(6). The trial
court granted the motion to dismiss, and Sorensen
now appeals.

ISSUE AND STANDARD OF REVIEW

[11[2] 11 6 Sorensen asserts that the trial court erred in
granting Barbuto's motion to dismiss. “The propriety
of a trial court's decision to grant or deny a motion to
dismiss under rule 12(b)(6) is a question of law that
we review for correctness.” Mackey v. Cannon, 2000
UT App 36,1 9, 996 P.2d 1081 (quotations and
citation omitted); see also Utah R. Civ. P. 12(b)(6).
“[Aln appellate court must accept the material
allegations of the complaint as true” and will affirm
the trial court's ruling only “if it clearly appears the
complainant can prove no set of facts in support of
his or her claims.” Mackey, 2000 UT App 36 at T 9,
996 P.2d 1081 (quotations and citation omitted).

ANALYSIS

I. Contract Claim

[31[41[5] 1 7 Sorensen asserts that the trial court
erred in dismissing his claim that Barbuto breached
his contractual duties. Barbuto argues, and the trial
court agreed, that Sorensen's contract claim fails
because the parties did not enter into a written
agreement. Barbuto relies on Utah Code section 78-
14-6, which provides:

No liability shall be imposed upon any health care
provider on the basis of an alleged breach of
guarantee, warranty, contract or assurance of result to
be obtained from any health care rendered unless the
guarantee, warranty, contract or assurance is set forth
in writing and signed by the health care provider or
an authorized agent of the provider.

Utah Code Ann. § 78-14-6 (2002). Barbuto
contends that, under this section, “Utah law precludes
[all] contract claims against a physician absent a
written contract signed by the physician or his
designated agent.” We disagree. The statute is not
as broad as Barbuto asserts. It specifically provides
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that a claim against a physician must be in writing if
it is based on a “guarantee, warranty, contract or
assurance of result.” Id. (emphasis added).
Sorensen does not contend that Barbuto promised a
particular result with his treatment. Rather, he
claims that Barbuto *299 breached an implied
contract by communicating ex parte with defense
counsel in the personal injury action.  Therefore,
section 78-14-6 is not applicable.

1 8 Sorensen's implied contract claim fails, however,
on other grounds. Sorensen terminated the
physician-patient relationship prior to Barbuto's ex
parte communications with defense counsel.  See
Ricks v. Budge, 91 Utah 307, 64 P.2d 208, 211 (1937)
(stating that the physician-patient relationship can be
terminated “by the discharge of the physician by the
patient”). Although Barbuto concedes that “the duty
of confidentiality extends beyond the termination of
the physician-patient relationship,” a breach of this
duty cannot be pursued as a breach of an implied
contract.

[61[71 1 9 “Courts have immediately recognized a
legally compensable injury in ... wrongful disclosure
based on a variety of grounds for recovery: public
policy; right to privacy; breach of contract; [and]
breach of fiduciary duty.” MacDonald v. Clinger, 84
AD2d 482, 446 N.Y.S2d 801, 802
(N.Y.App.Div.1982) (citing 61  Am.Jur.2d
Physicians, Surgeons and Other Healers § 169)
(other citation omitted). In MacDonald, the court
discussed whether a party can allege a breach of
implied contract based solely upon a doctor's breach
of the duty of confidentiality to a former patient. See
id. at 802-03. A “ ‘[d]octor and patient enter into a
simple contract, the patient hoping that he will be
cured and the doctor optimistically assuming that he
will be compensated.” ” Id. at 803 (quoting
Hammonds v. Aetna Cas. & Sur. Co., 243 F.Supp.
793, 801 (D.Ohio 1965)). In addressing the nature
of this contractual relationship, the court stated that
‘[a]s an implied condition of that contract ... the
doctor warrants that any confidential information
gained through the relationship will not be released
without the patient's permission.” ™ Id. (quoting
Hammonds, 243 F.Supp. at 801).

[8] 1 10 “[F]rom the contractual relationship arose a
fiduciary obligation that confidences communicated
by a patient should be held as a trust.” Id. (citing
Hammonds, 243 F.Supp. at 803). “It is obvious then
that this relationship gives rise to an implied
covenant which, when breached, is actionable.” Id.
at 804. The MacDonald court concluded, however,
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that “the relationship contemplates an additional duty
[of confidentiality] springing from but extraneous to
the contract and that the breach of such duty is
actionable as a tort.” Id. The court therefore
“dismissed the cause of action for breach of
contract.” 1d. at 805; see also Doe v. Community
Health Plan-Kaiser Corp., 268 A.D.2d 183, 709
N.Y.S.2d 215, 217 (N.Y.App.Div.2000) (“[T]he duty
not to disclose confidential personal information
springs from the implied covenant of trust and
confidence that is inherent in the physician-patient
relationship, the breach of which is actionable as a
tort.”).  We similarly conclude that Sorensen can
pursue his breach of confidentiality claim under tort
theory, but not under contract theory.

Il. Tort Claims

A. Breach of Professional Duty

f 11 Sorensen asserts that Barbuto breached various
duties, including fiduciary duties of confidentiality
and loyalty, and violated several professional
standards.™ Barbuto contends that he did not
breach a duty of care because his actions were
protected under Utah Code section 78-24-8(4) and
rule 506(d)(1) of the Utah Rules of Evidence. See

Utah Code Ann. § 78-24-8(4) (1992); Utah R. Evid.
506(d)(1).

EN2. Barbuto contends that Sorensen is not
entitled to a private right of action for breach
of professional standards.  Sorensen does
not contend in his brief, however, that a
private right of action exists.  Rather, he
asserts that the professional standards
contribute to the proper standard of care,
citing the Health Insurance Portability and
Accountability Act (HIPAA), the American
Medical Association's Principles of Medical
Ethics, and the Hippocratic Oath.

1 12 This court expressly held in Debry v. Goates,
2000 UT App 58, 999 P.2d 582, that rule 506 has
superseded section 78-24-8(4). Seeid.atf 24 n.2
(“[T]he statutory privilege has no further effect.
Physician-patient and therapist-patient privileges are
now exclusively controlled by [rJule 506.”); see also
Burns v. Boyden, 2006 UT 14, 12, 133 P.3d 370
(confirming that rule 506 superseded the *300
statutory privilege in section 78-24-8(4)). Therefore,
we will address the issue only under rule 506.
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[91[10] § 13 Rule 506 defines physician-patient
privileges and delineates exceptions:

No privilege exists under this rule:

As to a communication relevant to an issue of the
physical, mental, or emotional condition of the
patient in any proceeding in which that condition is
an element of any claim or defense, or, after the
patient's death, in any proceedings in which any party
relies upon the condition as an element of the claim
or defense].]

Utah R. Evid. 506(d)(1). Barbuto argues that
because Sorensen placed his condition at issue in the
personal injury action, Sorensen waived the
physician-patient privilege.  This exception to the
physician-patient privilege, however, is not without
limits. See Debry, 2000 UT App 58 at 1 26, 999
P.2d 582.

[11] 1 14 In Debry, this court held that because the
husband had the right to put at issue his wife's mental
state as a defense in a divorce proceeding, the
exception of rule 506(d)(1) applied. See id. at T 25.
Based on that exception, the husband solicited an
affidavit from the wife's therapist regarding the wife's
mental condition. See id. at § 5. The therapist
submitted his affidavit “without consulting [with the
wife] or obtaining her consent.” Id. “From all that
appears, [the therapist] voluntarily furnished an
affidavit about his patient's mental condition to her
adversary in divorce litigation.” 1d. at § 27. This
court held that “under these circumstances, a patient
must at least be afforded the opportunity for
protection.” 1d. at { 28. “As part of a therapeutic
relationship, a doctor or therapist has an obligation to
protect the confidentiality of his patients that
transcends any duty he has as a citizen to voluntarily
provide information that might be relevant in pending
litigation.” 1d.

T 15 Sorensen and Barbuto both discuss at length
whether ex parte communication between a party's
physician and the opposing side in pending litigation
is a breach of the physician's fiduciary duty of
confidentiality.  Although Debry did not explicitly
state that a physician's ex parte communication with
the opposing side constitutes a breach of
confidentiality, its reasoning readily leads to such a
conclusion. The court stated that “[b]efore
disclosing  confidential ~ patient  records  or
communications in subsequent litigation, a physician
or therapist should notify the patient. Even if the
communications may fall into [the] exception to the
privilege, the patient has the right to be notified of the
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potential disclosure of confidential records.” Id.
“Such notice assures that the patient can pursue the
appropriate procedural safeguards in court to avoid
unnecessary disclosure.” 1d.

1 16 Consistent with the reasoning of Debry, we hold
that ex parte communication between a physician and
opposing counsel constitutes a breach of the
physician's fiduciary duty of confidentiality.™ See
id. at T T 24-29. This holding is consistent with the
approach of other courts.  See, e.g., Manion V.
N.P.W. Med. Ctr. of N.E. Pa., Inc., 676 F.Supp. 585,
593 (D.Pa.1987) (“[T]he prohibition against
unauthorized ex parte contacts regulates only how
defense counsel may obtain information from a
plaintiff's treating physician, i.e., it affects defense
counsel's methods, not the substance of what is
discoverable.... In addition, the prohibition extends
beyond the termination of medical treatment and
applies with equal force to a plaintiff's current and
former treating doctors.”); Petrillo v. Syntex Labs.,
Inc., 148 I1ll.App.3d 581, 102 Ill.Dec. 172, 499
N.E.2d 952, 957 (1986) ( “We believe ... that ex parte
conferences between defense counsel and a plaintiff's
treating physician jeopardize the sanctity of the
physician-patient relationship, and, therefore, are
prohibited as against public policy.”); Morris v.
Consolidation Coal Co., 191 W.Va. 426, 446 S.E.2d
648, 651 (1994) (“The patient's implicit consent ... is
obviously and necessarily limited; he does not
consent, simply by filing suit, to his physician's
discussing his medical confidences *301 with third
parties outside court-authorized discovery methods,
nor does he consent to his physician discussing the
patient's confidences in an ex parte conference with
the patient's adversary.” (quotations and citation
omitted));  Philip H. Corboy, Ex Parte Contacts
Between Plaintiff's Physician and Defense Attorneys:
Protecting the Patient-Litigant's Right to a Fair
Trial, 21 Loy. U. Chi. L.J. 1001, 1002 (1990)
(“Recent state court decisions, including several
overruling prior precedent, now reflect a strong
majority view that condemns ex parte conferences.”).
Therefore, the trial court erred in dismissing
Sorensen's claim for breach of confidentiality.

EN3. Barbuto argues that ex parte
communications are allowed pursuant to the
Utah State Bar Ethics Advisory Opinion No.
99-03. However, the Utah State Bar Ethics
Advisory Opinion Committee addresses the
responsibilities of attorneys, not physicians.
Because the issue in this case concerns a
physician's duty, the ethics opinion does not
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apply.

[12] § 17 Sorensen additionally argues that the trial
court erred in dismissing his negligence claim.
Barbuto contends that Sorensen's negligence claim
fails as a matter of law because no duty existed.
Because we have determined that a duty exists, the
trial court erred in dismissing Sorensen's claim for
negligence.

B. Invasion of Privacy

[13] 1 18 Sorensen contends that the trial court erred
in dismissing his invasion of privacy claim. Barbuto
asserts that Sorensen's claim fails as a matter of law
because “there was no public disclosure of private
information by Dr. Barbuto.” In Shattuck-Owen v.
Snowbird Corp., 2000 UT 94, 16 P.3d 555, the Utah
Supreme Court ruled that “communicating a private
fact to a small group of persons ... does not constitute
public disclosure.” Id. at § 12 (quotations and
citation omitted). The supreme court concluded that
the defendant's disclosure to approximately twelve to
thirteen people did not constitute a public disclosure.
Seeid. at  13. According to the complaint in our
case, Barbuto disclosed private information to
defense counsel and a few of his associates. Thus,
Barbuto disclosed the information to “a small group

of persons.” 1d.at { 12.

[14] 1 19 Sorensen contends that there is no specific
“body count” required to constitute an invasion of
privacy. The Shattuck-Owen court specified that
“the size of the audience that receives the
communication, though an important consideration,
is not dispositive of the issues.” 1d. “Rather, the facts
and circumstances of a particular case must be taken
into consideration in determining whether the
disclosure was sufficiently public so as to support a
claim for invasion of privacy.” 1d. When considering
all the circumstances in this case, we are not
persuaded that the disclosure to defense counsel and
a few incidental people constitutes a public
disclosure.

[15][16] 1 20 Sorensen also contends that because he
had to depose Barbuto to find out the extent of his
inappropriate actions, Barbuto's disclosures became a
matter of public record. Barbuto argues in his brief
that this cannot constitute an invasion of privacy
because of the judicial proceeding privilege. We
agree. “To establish the judicial proceeding
privilege, the statements must be (1) made during or
in the course of a judicial proceeding; (2) have some
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reference to the subject matter of the proceeding; and
(3) be made by someone acting in the capacity of
judge, juror, witness, litigant, or counsel.” Debry v.
Godbe, 1999 UT 111,71 11, 992 P.2d 979 (quotations
and citation omitted). Under the first prong,
Barbuto's statements in the deposition were clearly
part of a judicial proceeding. See id.at{ 14. (“The
privilege applies to every step in the proceeding until
final disposition.” (quotations and citation omitted)).
Second, Barbuto's description of his communications
with defense counsel was directly related to the
purpose of the deposition. And third, Barbuto
testified as a witness in the deposition. Because the
judicial proceeding privilege applies to the
deposition, Sorensen's invasion of privacy claim fails
as a matter of law.

C. Intentional Infliction of Emotional Distress

[17][18] 1 21 Sorensen next contends that the trial
court erred in dismissing his claim of intentional
infliction of emotional distress.

[A]n action for severe emotional distress, though not
accompanied by bodily impact or physical injury,
[may lie] where the defendant intentionally engaged
in some conduct toward the plaintiff, (a) with the
purpose of inflicting emotional distress, or, (b) where
any reasonable person would *302 have known that
such would result; and his actions are of such a
nature as to be considered outrageous and intolerable
in that they offend against the generally accepted
standards of decency and morality.

Id. at § 25 (alterations in original) (quotations and
citation omitted). “[I]t is for the court to determine,
in the first instance, whether the defendant's conduct
may reasonably be regarded as so extreme and
outrageous as to permit recovery.” Schuurman v.
Shingleton, 2001 UT 52, 23, 26 P.3d 227
(quotations and citation omitted). The trial court in
this case found that Barbuto's actions, as a matter of
law, were not “extreme and outrageous.” We
disagree. Barbuto not only communicated ex parte
with defense counsel-Barbuto actually became a paid
advocate for Sorensen's adversary. “We conclude
that the conduct alleged here ... meets the threshold
necessary to maintain an action for intentional
infliction of emotional distress.” Walter v. Stewart,
2003 UT App 86.1 27, 67 P.3d 1042.

[19] 1 22 Barbuto also argues that even if his
conduct satisfied the extreme and outrageous
requirement, the claim is barred by the judicial
proceeding privilege. See Debry, 1999 UT 111 at {
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25, 992 P.2d 979 (applying the judicial proceeding
privilege to an intentional infliction of emotional
distress claim). Because Barbuto's acts of
communicating ex parte with defense counsel and
agreeing to be an expert witness for the defense were
not legally justified, the judicial proceeding privilege
does not apply. See id. at § 21; Brehany v.
Nordstrom, Inc., 812 P.2d 49, 58 (Utah 1991)
(concluding that the “plaintiff can show abuse of [a]
privilege by proving that the defendant acted with
malice or that the publication of the defamatory
material extended beyond those who had a legally
justified reason for receiving it”).

CONCLUSION

1 23 Barbuto and Sorensen's relationship ended
before Barbuto communicated ex parte with defense
counsel.  However, Barbuto's tort-based duty of
confidentiality continued.  Further, because a duty
existed, the trial court erred in dismissing Sorensen's
claim for negligence.

1 24 Sorensen's invasion of privacy claim fails
because Barbuto's disclosure to defense counsel did
not constitute a public disclosure, and his statements
in the deposition fall under the judicial proceeding
privilege.  We conclude, however, that Barbuto's
actions meet the threshold to maintain a claim for
intentional infliction of emotional distress.

1 25 Accordingly, we reverse in part the order
granting Barbuto's motion to dismiss, and remand for
further proceedings.

f 26 WE CONCUR: JUDITH M. BILLINGS and
GREGORY K. ORME, Judges.

Utah App.,2006.

Sorensen v. Barbuto

143 P.3d 295, 558 Utah Adv. Rep. 18, 2006 UT App
340
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3791V(B)3 Publications or Communications

in General
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(Formerly 379k8.5(5.1))
Publicity from disclosure of facts, which is gravamen
of tort of invasion of privacy, involves disclosure to
the public, not just an individual or small group.
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Davis, Tupper, Grimsley & Seelhoff, Beaufort, for
Respondent.

ANDERSON, Judge:

Sally McCormick filed a complaint alleging that her
physician, Kent England, breached a duty of
confidentiality by disclosing information about her
emotional health during a divorce proceeding
involving her former husband. The special circuit
court judge struck the allegation from the complaint,
finding it did not state a cause of action.
McCormick appeals. We hold South Carolina shall
recognize a cause of action for a physician's breach of
a duty of confidentiality. Accordingly, we reverse
and remand.

FACTUAL/PROCEDURAL BACKGROUND

Dr. England was the family physician for
McCormick, her former husband, and their children.
McCormick and her husband became involved in a
divorce action in which custody of the children was
at issue. In support of his Motion for Emergency
Relief and a Restraining Order, McCormick's
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husband submitted two letters to the family court
regarding McCormick's emotional status. One letter
was from a licensed social worker, defendant
Michael Meyers, who alleged that McCormick had a
severe drinking problem which caused her to be a
danger to herself and to her family. The other letter
was prepared by Dr. England and was addressed “To
Whom It May Concern.” In his letter, Dr. England
diagnosed McCormick as suffering from *“major
depression and alcoholism, acute and chronic.”
Further, Dr. England stated the children had
experienced school difficulties due to the family *631
discord caused by McCormick's drinking. He stated
it was his medical opinion that McCormick was “a
danger to herself and to her family with her substance
abuse and major depressive symptoms,” and
concluded that she required hospitalization. There is
no indication in the record that the letter was

prepared under court order.™

EN1. Dr. England states in his brief that he
prepared his letter in lieu of attending a
family court hearing, for which he had been
issued a subpoena. However, his letter is
dated February 21, 1995, while the date on
the subpoena appears to be April 1, 1995.
The trial court did not mention the
subpoena.

**433 McCormick brought this action for negligence,
libel, invasion of privacy, outrage, breach of
confidence, and civil conspiracy against Dr. England
and Meyers. She alleged in her fifth cause of action
for breach of confidence that Dr. England and
Meyers had breached “a duty of non-disclosure of
confidential communications with the plaintiff
concerning her mental health conditions” by
publishing and disseminating these confidential
communications to the public “in  direct
contravention of South Carolina statutory law.”
Specifically, McCormick alleged a duty of
confidentiality existed pursuant to S.C.Code Ann. §
19-11-95 (Supp.1996), entitled “Confidences of
patients of mental illness or emotional conditions.”

Dr. England filed a motion to strike the fifth cause of
action for breach of confidence on the basis the facts
alleged failed to constitute a cause of action.™2 At
the hearing on the motion, McCormick additionally
relied on the Physicians' Patient Records Act,
S.C.Code Ann. § § 44-115-10 to -150 (Supp.1996),
which prohibits the disclosure of medical records
without the patient's consent.

Page 4

EN2. This appeal concerns only the
disposition of the cause of action against Dr.
England.

The judge granted the motion to strike the breach of
confidence action as to Dr. England, stating, “It is
well known that South Carolina does not recognize
the physician-patient privilege at common law.” The
judge found there was no statutory duty of
confidentiality alleged that was applicable to Dr.
England. The judge noted that, under its terms, §
19-11-95 applies only to licensed psychologists,
counselors, family therapists, social workers, and
registered nurses. Therefore, *632 the statute did not
apply to Dr. England. Further, since the letter did
not disclose any medical records as such, the judge
found the “duty of confidentiality” imposed by the
Records Act, § § 44-115-10 to -150, was also
inapplicable.  Finally, the judge found that, in any
event, there was no breach of confidence resulting
from Dr. England's disclosures because “the letter
was written out of necessity and for the express
purpose of protecting others as well as [McCormick]
herself due to her mental and emotional condition at
that time.”

McCormick filed a motion to alter or amend the order
in which she argued that a physician's duty of
confidentiality exists under the common law, and that
her cause of action should not have been stricken if
she was entitled to recovery under any theory. The
judge denied the motion, stating he would have
considered allowing McCormick to amend her
pleadings to allege a cause of action for common law
breach of confidence, but that he was not convinced
such a duty exists since South Carolina does not
recognize the physician-patient privilege. He also
noted that any damages which might be recovered
could be recovered under her claim for invasion of
privacy. Finally, the judge found that even if a cause
of action for breach of a duty of confidentiality
existed, Dr. England's letter would not violate that
duty “because it was necessary in the proceeding
before the court for the protection of [McCormick]
and her family that the information be disclosed to
the court.”  McCormick appeals, arguing the trial
court erred in finding South Carolina does not
recognize the tort of breach of confidence applicable
to the physician-patient relationship, in deciding an
issue of first impression on a motion to strike, and in
holding the publication was not a breach of the duty
of confidentiality.
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ISSUE

Does South Carolina recognize a cause of action for a
physician's breach of the duty of confidentiality?

STANDARD OF REVIEW

[11[2][3][41[5] A mation to strike which challenges a
theory of recovery in the complaint is in the nature of
a motion to dismiss under Rule 12(b)(6), SCRCP. A
ruling on a motion to *633 dismiss a claim must be
based solely on the allegations set forth on the face of
the complaint. The motion cannot be sustained if the
facts alleged and the inferences reasonably deducible
therefrom would entitle the plaintiff to any relief on
any theory of the case. See Dye v. Gainey, 320 S.C.
65, 463 S.E.2d 97 (Ct.App.1995). The question is
whether in the light most favorable to the plaintiff,
and with every reasonable doubt **434 resolved in
her behalf, the complaint states any valid claim for
relief.  The cause of action should not be struck
merely because the court doubts the plaintiff will
prevail in the action. 1d. at 68, 463 S.E.2d at 99.

LAW/ANALYSIS

[6][7]1[8] McCormick argues the trial court erred in
finding South Carolina does not recognize the
common law tort of breach of confidence as applied

to the physician-patient relationship.™ We agree.

ENS3. On appeal, McCormick concedes that
8§ 19-11-95 is inapplicable to Dr. England.
Further, she does not challenge the judge's
finding that the Records Act, § § 44-115-10
to -150, does not afford relief in this
instance since McCormick's medical records
were not disclosed. Rather, she asserts only
that her cause of action should not have been
stricken because a duty of confidentiality
exists under the common law. Although we
are aware that an issue normally may not be
raised for the first time in a Rule 59 motion
if it could have been raised previously, the
judge addressed the common law theory in
his order and no argument is raised on
appeal that the issue should have been
precluded from consideration.  Therefore,
we shall assume the issue was properly
preserved.

Whether a separate tort action for a physician's
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breach of a duty of confidentiality exists under the
common law is a novel issue in this state.  Dr.
England contends South Carolina courts have
previously ruled that no duty of confidentiality exists
between a physician and patient; therefore, there can
be no action for its breach.  He cites Aakjer v.
Spagnoli, 291 S.C. 165, 173, 352 S.E.2d 503, 508
(Ct.App.1987), wherein this Court stated, “There is
no physician-patient privilege in South Carolina.”

[91[10][11][12] “At common law neither the patient
nor the physician has the privilege to refuse to
disclose in court a communication of one to the
other, nor does either have a privilege *634 that the
communication not be disclosed to a third person.”
61 Am.Jur.2d Physicians, Surgeons, and Other
Healers § 169 (1981) (emphasis added). Although
many states have statutorily created a “physician-
patient testimonial privilege,” South Carolina has not
enacted a similar statute and does not recognize the
physician-patient privilege. Peagler v. Atlantic
Coast Line R.R. Co., 232 S.C. 274, 101 S.E.2d 821
(1958) (statutes have been enacted in most states
making communications between a physician and
patient privileged from compulsory disclosure, but
there is no such statute in South Carolina).
However, the absence of a testimonial privilege
prohibiting certain in-court disclosures is not
determinative of our issue because this evidentiary
privilege is distinguishable from a duty of
confidentiality. ~ As our Supreme Court recently
observed in South Carolina State Board of Medical
Examiners v. Hedgepath, 325 S.C. 166, 480 S.E.2d
724 (1997): “The terms “privilege’ and ‘confidences'
are not synonymous, and a professional's duty to
maintain his client's confidences is independent of the
issue whether he can be legally compelled to reveal
some or all of those confidences, that is, whether
those communications are privileged.” Id. at 169

480 S.E.2d at 726. .
. |Back to brief |

Hedgepath was a disciplinary proceeding against a
physician rather than a private action seeking
damages for breach of confidence; however, it
involves facts strikingly similar to the case on appeal.
In Hedgepath, a physician, who initially acted as the
family therapist for a married couple and then as an
individual therapist for the wife, prepared an affidavit
for use at a family court hearing.  The physician
provided the affidavit to the husband's attorney
without consulting or obtaining permission from the
wife. The affidavit was not compelled by subpoena
or other legal process. The State Board of Medical
Examiners disciplined the physician for misconduct
for breaching a duty of confidentiality imposed by
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the regulations governing the medical profession.
See 26 S.C.Code Ann. Regs. 81-60(D) (Supp.1996)
(“A physician shall respect the rights of patients ...
and shall safeguard patient confidence within the
constraints of the law.”). The Board is authorized to
discipline a physician for misconduct pursuant to
S.C.Code Ann. § 40-47-200 (Supp.1996).

The circuit court reversed, finding a South Carolina
physician has no ethical duty to maintain a patient's
confidences. *635 The court reasoned that since no
law prohibited the **435 physician from making the
affidavit, the regulation had not been violated.

The Supreme Court reversed and reinstated the
Board's decision. The court held that a physician
commits misconduct when he reveals a patient's
confidences where the revelation is neither compelled
by law (i.e. by subpoena or statute) nor consented to
by the patient. The Supreme Court found the circuit
judge erred in finding no duty of confidentiality
exists in South Carolina merely because the state
does not recognize the physician-patient evidentiary
privilege. The court concluded the physician
violated Reg. 81-60(D) when he voluntarily provided
an affidavit which revealed confidences entrusted to
him by the wife. The Supreme Court explained that
“Reg. 81-60(D) enjoins a physician to maintain his
patients' confidences within the constraints (or
limitations) of the law.” 1d. at 169, 480 S.E.2d at
726. Although the Supreme Court recognized that
physicians owe their patients a duty of confidentiality
within the limits of the law, it did not address
whether a breach of the duty is actionable as a
separate tort.

Breach of Physician's Duty of Confidentiality as
Independent Tort

A person who lacks medical training usually must
disclose much information to his or her physician
which may have a bearing upon diagnosis and
treatment. Such disclosures are not totally
voluntary; therefore, in order to obtain cooperation,
it is expected that the physician will keep such
information confidential. See generally 61
Am.Jur.2d Physicians, Surgeons, and Other Healers

8§ 169 (1981). “Being a fiduciary relationship,
mutual trust and confidence are essential.” Id. at §

167. Back to brief

The belief that physicians should respect the
confidences revealed by their patients in the course of
treatment is a concept that has its genesis in the
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Hippocratic Oath, which states in pertinent part:
“Whatever, in connection with my professional
practice, or not in connection with it, | see or hear, in
the life of men, which ought not to be spoken of
abroad, | will not divulge as reckoning that all such
should be kept secret.” Taber's Cyclopedic Medical
Dictionary 902 (17th ed. 1993).

*636 The modern trend recognizes that the
confidentiality of the physician-patient relationship is
an interest worth protecting. See generally Alan B.
Vickery, Note, Breach of Confidence: An Emerging
Tort, 82 Colum.L.Rev. 1426 (1982). A majority of
the jurisdictions faced with the issue have recognized
a cause of action against a physician for the
unauthorized disclosure of confidential information
unless the disclosure is compelled by law or is in the
patient's interest or the public interest.™* See, e.g.,
Hammonds v. Aetna Cas. & Sur. Co., 243 F.Supp.
793 (N.D.Ohio 1965); Horne v. Patton, 291 Ala.
701, 287 So.2d 824 (1973); Vassiliades v.
Garfinckel's, 492 A.2d 580 (D.C.1985); Leger v.
Spurlock, 589 So.2d 40 (La.Ct.App.1991); Alberts v.
Devine, 395 Mass. 59, 479 N.E.2d 113 (1985), cert.
denied, 474 U.S. 1013, 106 S.Ct. 546, 88 L.Ed.2d
475 (1985); Saur v. Probes, 190 Mich.App. 636, 476
N.W.2d 496 (1991); Brandt v. Medical Defense
Assocs., 856 S.W.2d 667 (Mo0.1993) (en banc);
Simonsen v. Swenson, 104 Neb. 224, 177 N.W. 831
(1920); Hague v. Williams, 37 N.J. 328, 181 A.2d
345 (1962); Estate of Behringer v. Medical Ctr. at
Princeton, 249 N.J.Super. 597, 592 A.2d 1251 (Law
Div.1991); MacDonald v. Clinger, 84 A.D.2d 482,
446 N.Y.S.2d 801 (N.Y.App.Div.1982); Humphers
v. First Interstate Bank, 298 Or. 706, 696 P.2d 527
(1985) (en banc); Schaffer v. Spicer, 88 S.D. 36, 215
N.W.2d 134 (1974); Berry v. Moench, 8 Utah 2d
191, 331 P.2d 814 (1958); Morris v. Consolidation
Coal Co., 191 W.Va. 426, 446 S.E.2d 648 (1994).

EN4. Some jurisdictions have rejected
recovery for a physician's breach of the duty

of confidentiality. E.g., Quarles v.
Sutherland, 215 Tenn. 651, 389 S.W.2d 249

(1965).

In the absence of express legislation, courts have
found the basis for a right of action for wrongful
disclosure in four main sources: (1) state physician
licensing statutes, (2) evidentiary rules and privileged
communication statutes which prohibit a physician
from testifying in judicial proceedings, (3) common
law principles of trust, and (4) the Hippocratic Oath
and principles of medical ethics which proscribe the
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revelation of patient confidences. **436Vassiliades
v. Garfinckel's, 492 A.2d 580, 590 (D.C.1985).™
The jurisdictions that recognize the duty of *637
confidentiality have relied on various theories for the
cause of action, including invasion of privacy, breach
of implied contract, medical malpractice, and breach
of a fiduciary duty or a duty of confidentiality. See
generally Judy E. Zelin, Annotation, Physician's Tort
Liability for Unauthorized Disclosure of Confidential
Information About Patient, 48 A.L.R.4th 668 (1986).

EN5. In Alberts v. Devine, 395 Mass. 59,
479 N.E.2d 113, 119 (1985), cert. denied,
474 U.S. 1013, 106 S.Ct. 546, 88 L.Ed.2d
475 (1985), the Supreme Judicial Court of
Massachusetts observed, “The courts that
have imposed on physicians a duty of
confidentiality and have recognized a cause
of action to enforce that duty have grounded
their decisions on the determination that
public policy favors the protection of a
patient's right to confidentiality.  Courts
have found indications of that public policy
in statutes creating a testimonial privilege
with respect to confidential communications
between a patient and a physician and in
licensing statutes that authorize the
suspension or revocation of a license to
practice medicine if a doctor divulges a
professional secret without authorization.
The absence of statutes of that type,
however, does not indicate that no public
policy favoring a patient's right to
confidentiality exists. No testimonial
privilege statute existed in Alabama when
the Supreme Court of Alabama decided
Horne v. Patton, supra.  Nor did such a
statute exist in New Jersey when the
Supreme Court of New Jersey decided
Hague v. Williams, supra. The principle
that society is entitled to every person's
evidence in order that the truth may be
discovered may require a physician to testify
in court about information obtained from a
patient in the course of treatment.
However, that principle has no application
to disclosures made out of court. Hence, it
does not preclude a cause of action based on

such disclosures.” Back to brief

In Horne v. Patton, 291 Ala. 701, 287 So.2d 824
(1973), Horne's physician disclosed information to
his employer, contrary to his express instructions.
Horne alleged that the doctor-patient relationship was
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a confidential relationship which created a fiduciary
duty by the doctor, that the unauthorized release of
information breached the fiduciary duty, and further,
that it violated the Hippocratic Oath, constituting
unprofessional conduct.

The Supreme Court of Alabama held there was a
confidential relationship between a physician and
patient which imposed a duty upon the physician not
to disclose information concerning the patient
obtained in the course of treatment. The court noted
that, although the state had not enacted the physician-
patient testimonial privilege, this did not control the
issue of liability of a physician for unauthorized
extra-judicial disclosures of such information. The
court stated it is “important*638  that patients
seeking medical attention be able to freely divulge
information about themselves to their attending
physician without fear that the information so
revealed will be frivolously disclosed[.]” Id. at 829.

In Hague v. Williams, 37 N.J. 328, 181 A.2d 345
(1962), the Supreme Court of New Jersey stated that,
ordinarily, a physician receives information relating
to a patient's health in a confidential capacity and
should not disclose such information without the
patient's consent except where the public interest or
the private interest of the patient so demands. Id. at
349. The court observed that it was not concerned
with the physician-patient privilege because “it deals
with testimony in a judicial proceeding.” 1d. at 348.
The court explained the importance of the physician-
patient duty of confidentiality: “A patient should be
entitled to freely disclose his symptoms and condition
to his doctor in order to receive proper treatment
without fear that those facts may become public
property. Only thus can the purpose of the
relationship be fulfilled.” 1d. at 349.

In Schaffer v. Spicer, 88 S.D. 36, 215 N.W.2d 134
(1974), Schaffer brought an action against her
psychiatrist, Dr. Spicer, for wrongfully disclosing
confidential information. Dr. Spicer gave a detailed
affidavit concerning Schaffer's mental health to her
ex-husband's attorney during litigation seeking a
change of custody of their children. Schaffer relied
on a statute which provided that, unless the patient
consents, a physician cannot be examined in a civil
action as to any information acquired in treating the
patient. Id. at 136. The court noted that “[t]he
physician-patient privilege expresses a long-standing
policy to encourage uninhibited communication
between a physician and his patient.” 1d. at 138.

After noting that when a court is called upon to
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determine custody of children it must consider all
relevant circumstances, including the fitness of each
parent, the court **437 stated that it was not
concerned with what the doctor might be compelled
to disclose if he were a witness giving evidence in a
judicial proceeding. Rather, the court observed that
the affidavit was first published to a third party, the
attorney for Schaffer's ex-husband, not to a court
upon its order. The court quoted with approval the
case of *639Hammonds v. Aetna Casualty & Surety
Co., 243 F.Supp. 793 (N.D.Ohio 1965), wherein the
Ohio District Court of Appeals stated that even if a
plaintiff waived a testimonial privilege, it did not
authorize a private conference between a doctor and
opposing counsel because there is a “duty of secrecy”
and a “duty of loyalty in litigation” which should not
be breached. 1d., 215 N.W.2d at 137. In reversing
the trial court's granting of summary judgment, the
Supreme Court of South Dakota concluded there was
insufficient evidence that the privilege had been
waived in this case. Id. at 137-38.

There is evidence that South Carolina has a public
policy in favor of maintaining the confidentiality of
physician-patient relationships. In Hodge v. Shea,
252 S.C. 601, 168 S.E.2d 82 (1969), our Supreme
Court stated that the physician-patient relationship is
a confidential relationship. ™¢  Further, South
Carolina's legislature has recognized a physician's
duty to maintain confidences gained in the course of
treatment and has empowered the State Board of
Medical Examiners to discipline physicians for the
unauthorized disclosure of patient confidences. See
S.C.Code Ann. § 40-47-200 (Supp.1996); 26
S.C.Code Ann. Regs. 81-60(D) (Supp.1996). In
Hedgepath, our Supreme Court ruled that Reg. 81-
60(D) required a physician to maintain patient
confidences within the limits of the law. Although
Reg. 81-60(D) does not in itself create civil liability
for an unauthorized disclosure, at least one court has
found that such a provision unquestionably
establishes a physician's duty of confidentiality. See
Humphers v. First Interstate Bank, 298 Or. 706, 696
P.2d 527, 535 (1985) (en banc) (in which the
Supreme Court of Oregon stated that the actionable
wrong lies in the breach of duty in a confidential
relationship, whereas a statute providing for the
disciplining of a physician who divulges a
professional secret “only establishes the duty of
secrecy in the medical relationship.”).  The South
Carolina legislature has also recently enacted the
Physicians' Patient Records Act, S.C.Code Ann. § §
44-115-10 to -150 (Supp.1996), which prohibits a
physician's disclosure of a patient's medical records
without the patient's consent.

Page 8

EN6. In Hodge, the court recognized the
physician-patient ~ relationship was a
confidential one and addressed the duty of
good faith and fair dealing in financial
transactions.  However, the court did not
discuss a duty of confidentiality that would
prevent the unauthorized disclosure of
patient information.

*640 We find the reasoning of the cases from other
jurisdictions persuasive on this issue and today we
join the majority and hold that an actionable tort ™
lies for a physician's breach of the duty to maintain
the confidences of his or her patient in the absence of
a compelling public interest or other justification for

the disclosure.

ENZ7. “[T]he duty of confidentiality, where it
exists, generally arises out of broadly
applicable societal norms and public policy
concerning the kind of relationship at issue.
It does not arise out of specific agreement or
particularized circumstances. Moreover,
the object of the law when this duty is
violated is compensation for the resulting
injuries, not fulfillment of expectation.
Therefore, liability should be grounded in
tort law.” Alan B. Vickery, Note, Breach of
Confidence: An Emerging Tort, supra, at
1451.

Existence of Remedy for Invasion of Privacy

In the order from the motion for reconsideration, the
trial court rejected the common law tort of breach of
confidence, explaining, “I do not tarry too long with
concern because in my opinion any damages which
might be recovered if such a cause of action existed
can here be recovered in the invasion of privacy
cause of action.”  Although there may be some
overlap between the two, we find the existence of a
cause of action for invasion of privacy should not
preclude our recognition of an independent tort for a
physician's breach of confidence because the actions
are distinguishable.

[13][14] Invasion of privacy consists of the public
disclosure of private facts about the plaintiff, and the
gravamen of the tort is **438 publicity as opposed to
mere publication. The defendant must intentionally
reveal facts which are of no legitimate public interest,
as there is no right of privacy in public matters. In

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.





494 S.E.2d 431
328 S.C. 627, 494 S.E.2d 431
(Cite as: 328 S.C. 627, 494 S.E.2d 431)

addition, the disclosure must be such as would be
highly offensive and likely to cause serious mental
injury to a person of ordinary sensibilities.
Snakenberg v. Hartford Cas. Ins. Co., 299 S.C. 164,
383 S.E.2d 2 (Ct.App.1989).

[15] Thus, an invasion of privacy claim narrowly
proscribes the conduct to that which is “highly
offensive” and “likely to cause serious mental
injury.” This standard is not consistent with the duty
attaching to a confidential relationship because it
focuses on the content, rather than the source *641 of
the information.  The unauthorized revelation of
confidential medical information should be protected
without regard to the degree of its offensiveness.
The privacy standard would not protect information
that happens to be very distressing to a particular
patient, even though the individual would likely not
have revealed it without the expectation of
confidentiality. Alan B. Vickery, Note, Breach of
Confidence: An Emerging Tort, supra, at 1441.

[16] Further, the requirement of “publicity” is a
limitation which would preclude many cases
involving a breach of confidentiality. Publicity
involves disclosure to the public, not just an
individual or a small group. Rycroft v. Gaddy, 281
S.C. 119, 314 S.E.2d 39 (Ct.App.1984). See also
Swinton Creek Nursery v. Edisto Farm Credit, 326
S.C. 426, 483 S.E.2d 789 (CtApp.1997) (a
communication to an individual or even a small
group does not give rise to liability unless there is
some breach of contract, trust, or confidential
relationship which will afford an independent basis
for relief). However, where the information
disclosed is received in confidence, “one can imagine
many cases where the greatest injury results from
disclosure to a single person, such as a spouse, or to a
small group, such as an insurance company resisting
a claim. A confidential relationship is breached if
unauthorized disclosure is made to only one person
not a party to the confidence, but the right of privacy
does not cover such a case.” Alan B. Vickery, Note,
Breach of Confidence: An Emerging Tort, supra, at
1442. The Note distinguished invasion of privacy
from an action for breach of confidentiality:

Privacy is a right against the public at large. Its
doctrinal limits narrowly circumscribe the zone of
proscribed conduct in order to prevent hindrance of
public expression. In contrast, a right to
confidentiality exists against a specific person, who,
by virtue of his relationship to the confider, has
notice of the duty to preserve the secrecy of clearly
identifiable information.  Privacy's doctrinal limits
are thus unnecessary in breach-of-confidence
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situations, and should not bar recovery to plaintiffs
deserving of a remedy.

Id. at 1440.

Limitations on Liability

Although many jurisdictions recognize a cause of
action for breach of the duty of confidentiality, they
do not hold that this *642 duty is absolute. Public
policy requires that where it is reasonably necessary
to protect the interest of the patient or others, a
physician may breach the duty to maintain patient
confidentiality. The Utah Supreme Court explained,
“Where life, safety, well-being or other important
interest is in jeopardy, one having information which
could protect against the hazard, may have a
conditional privilege to reveal information for such a
purpose....” Berry v. Moench, 8 Utah 2d 191, 331
P.2d 814, 817-18 (1958). See also Mull v. String,
448 So0.2d 952 (Ala.1984) (disclosure of patient
information allowed when patient's health is at issue
in litigation); Simonsen v. Swenson, 104 Neb. 224,
177 N.W. 831 (1920) (disclosure of information
about a highly contagious disease is privileged and
not a breach of the duty of confidentiality). In Saur
v. Probes, 190 Mich.App. 636, 476 N.W.2d 496,
499-500 (1991), the Michigan Court of Appeals
found “[t]he issue whether the disclosures were
reasonably necessary to protect the interests of [the]
plaintiff or others is one for the jury [where] the facts
are such that reasonable minds could differ.” In
Estate of Behringer v. Medical Center at Princeton,
249 N.J.Super. 597, 592 A.2d 1251, 1268-69 (Law
Div.1991), the New Jersey **439 court discussed a
variety of exceptions to the duty of confidentiality.

In South Carolina, our legislature has determined
that, under certain circumstances, the public interest
may demand disclosure of information gained by
physicians in their professional capacity. See, e.g.,
S.C.Code Ann. § 20-7-510 (Supp.1996) (physicians
receiving information in their professional capacity
that a child may have been physically or mentally
abused or neglected must report the abuse);
S.C.Code Ann. § 20-7-540 (Supp.1996) (providing
persons required to report child abuse pursuant to §
20-7-510 are immune from civil and criminal liability
which might otherwise result and that the person's
good faith compliance is rebuttably presumed);
S.C.Code Ann. § 20-7-550 (Supp.1996) (abrogating
“[t]he privileged quality of communication” between
any professional person and his or her patient for
reports made regarding the abuse or neglect of

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.





494 S.E.2d 431
328 S.C. 627, 494 S.E.2d 431
(Cite as: 328 S.C. 627, 494 S.E.2d 431)

children); S.C.Code Ann. 8 44-29-146 (Supp.1996)
(stating “[a] physician or state agency identifying and
notifying a spouse or known contact of a person
having ... (HIV) infection or ... (AIDS) is not liable
for damages resulting from the disclosure.”).
Statements that the physician*643 is “immune from
civil ... liability” and “is not liable for damages
resulting from the disclosure” constitutes an implicit
recognition of liability for a physician's breach of the
duty of confidentiality. See Brandt v. Medical
Defense Assocs., 856 S.W.2d 667, 670 (M0.1993) (en
banc) (“By providing specific exemptions to the
physician's fiduciary duty of confidentiality, these
statutes implicitly acknowledge that, in the absence
of such an exemption, there would be a breach of this
duty....”).

Dr. England claims that in McCormick's attempt to
establish a duty of physician-patient confidentiality
she failed to recognize § § 20-7-510 and -550.
These statutes are only applicable to reports made to
the county department of social services or to a law
enforcement agency by persons required or permitted
to report child abuse or neglect. The statutes do not
directly provide immunity to a physician who writes
a “To Whom It May Concern” letter that is submitted
in a family court proceeding. It would exceed the
legislative intent for this Court to extend these
statutes to the disclosure in the present case. See
Singletary v. South Carolina Dep't of Educ., 316 S.C.
153, 447 S.E.2d 231 (Ct.App.1994) (all rules of
statutory construction are subservient to the one that
the legislative intent must prevail if it can be
reasonably discovered in the language used, and that
language must be construed in light of the purpose of
the statute).

However, the public policy of protecting the welfare
of children through disclosure by physicians and
other professionals, as evidenced in § § 20-7-510, -
540 and -550, should be considered in deciding if Dr.
England's disclosures were privileged from the duty
of confidentiality. Because this claim for breach of
confidence was decided on a motion to strike, the
record is incomplete on whether the disclosure was
necessary for the protection of the children and we
make no comment in this regard. On remand, the
court should consider whether under the
circumstances Dr. England's disclosures were
privileged.

CONCLUSION

For the foregoing reasons, we hold South Carolina
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should recognize the common law tort of breach of a
physician's duty of confidentiality. Patients have the
right to be candid in *644 their disclosures of private
information to their physicians without fearing this
information will be disseminated throughout the
community. However, this right is not absolute and
must give way when disclosure is compelled by law
or is in the best interest of the patient or others.

Prospective Application

[17] This decision shall apply only to this case and to
causes of action arising after the filing of this
opinion. Ludwick v. This Minute of Carolina, Inc.,
287 S.C. 219, 337 S.E.2d 213 (1985) (the general
rule is that decisions creating new substantive rights
have prospective effect only); Grooms v. Medical
Soc'y of South Carolina, 298 S.C. 399, 380 S.E.2d
855 (Ct.App.1989) (a court decision recognizing a
new tort will not be applied to claims that arise
before the effective date of the decision).

**440 Without expressing any opinion on the merits
of the claim, we REVERSE AND REMAND the case
sub judice to the circuit court for proceedings
consistent with this decision.

CONNOR and HUFF, JJ., concur.
S.C.App.,1997.

McCormick v. England

328 S.C. 627, 494 S.E.2d 431
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[4] Pretrial Procedure 307A €622

307A Pretrial Procedure
307Alll Dismissal
307AlII(B) Involuntary Dismissal
307AllI(B)4 Pleading, Defects In, in
General
307Ak622 k. Insufficiency in General.
Most Cited Cases

Pretrial Procedure 307A €679

307A Pretrial Procedure
307Alll Dismissal
307AlII(B) Involuntary Dismissal
307AlII(B)6 Proceedings and Effect

307Ak679 k. Construction of Pleadings.
Most Cited Cases
Question on motion to dismiss claim is whether in
light most favorable to plaintiff, and with every
reasonable doubt resolved in her behalf, complaint
states any valid claim for relief. Rules Civ.Proc.

Rule 12(b)(6).

[5] Pleading 302 €354

302 Pleading
302XVI1 Motions
302k351 Striking Out Pleading or Defense
302k354 k. Insufficient Allegations or
Denials. Most Cited Cases
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Cause of action should not be struck merely because
court doubts plaintiff will prevail in action.

[6] Health 198H €642

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV/(B) Duties and Liabilities in General
198Hk642 k. Confidentiality; Patient
Records. Most Cited Cases
(Formerly  299k15(9)
Surgeons)
Common law tort claim for physician's breach of
duty to maintain confidences of his or her patient, in
absence of compelling interest or other justification
for disclosure, is recognized in South Carolina.

Physicians and

[7] Judgment 228 €=2294

228 Judgment
228VIll Amendment, Correction, and Review in
Same Court
228k294 k. Nature and Scope of Remedy. Most
Cited Cases

New Trial 275 €226

275 New Trial
27511 Grounds
27511(A) Errors and Irregularities in General

275k26 k. Necessity of Objection. Most
Cited Cases
Issue normally may not be raised for first time in
motion for new trial or amendment of judgment if it
could have been raised previously. Rules Civ.Proc.
Rule 59.

[8] Appeal and Error 30 €=2937(1)

30 Appeal and Error
30XVI Review
30XVI(G) Presumptions

30k937 Taking and Perfecting Appeal or

Other Proceeding for Review
30k937(1) k. In General. Most Cited

Cases
Reviewing court would assume that issue had been
properly preserved in trial court, for purposes of
appeal from grant of motion to strike claim, where
trial judge had addressed issue in his order, and no
argument was raised on appeal that issue should have
been precluded from consideration.

Page 2

[9] Witnesses 410 €~2208(1)

410 Witnesses
41011 Competency
41011(D) Confidential Relations and Privileged
Communications
410k207 Communications to or Information
Acquired by Physician or Surgeon
410k208 In General
410k208(1) k. In General. Most Cited
Cases
At common law, neither patient nor physician had
privilege to refuse to disclose in court a
communication of one to the other, nor did either
have privilege that communication not be disclosed
to third person.

[10] Witnesses 410 €=2208(1)

410 Witnesses
41011 Competency
41011(D) Confidential Relations and Privileged
Communications
410k207 Communications to or Information
Acquired by Physician or Surgeon
410k208 In General
410k208(1) k. In General. Most Cited

Cases
Physician-patient privilege is not recognized in South
Carolina.

[11] Witnesses 410 €=2184(1)

410 Witnesses
41011 Competency
41011(D) Confidential Relations and Privileged
Communications
410k184 Nature and Grounds of Privilege in
General

410k184(1) k. In General. Most Cited
Cases
Absence of testimonial privilege prohibiting certain
in-court disclosures is not determinative of issue of
whether duty of confidentiality exists, because
evidentiary privilege is distinguishable from duty of
confidentiality.

[12] Witnesses 410 €=2184(1)

410 Witnesses
41011 Competency
41011(D) Confidential Relations and Privileged
Communications
410k184 Nature and Grounds of Privilege in
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General

410k184(1) k. In General. Most Cited
Cases
Terms “privilege” and “confidences” are not
synonymous, and professional's duty to maintain his
client's confidences is independent of issue of
whether he can be legally compelled to reveal some
or all of those confidences, or in other words,
whether those communications are privileged.

[13] Torts 379 €=2350

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy

3791V(B)3 Publications or Communications

in General
379k350 k. In General. Most Cited Cases

(Formerly 379k8.5(5.1))
Tort of invasion of privacy consists of the public
disclosure of private facts about plaintiff; gravamen
of tort is publicity, as opposed to mere publication.

[14] Torts 379 €=2350

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy

3791V(B)3 Publications or Communications

in General
379k350 k. In General. Most Cited Cases

(Formerly 379k8.5(5.1))
In order to commit tort of invasion of privacy,
defendant must intentionally reveal facts which are of
no legitimate public interest, as there is no right of
privacy in public matters, and disclosure must be
such as would be highly offensive and likely to cause
serious mental injury to person of ordinary
sensibilities.

[15] Torts 379 €330

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy
3791V(B)1 Privacy in General
379k330 k. In General. Most Cited Cases

(Formerly 379k8.5(5.1))
Invasion of privacy claim narrowly proscribes
conduct which is highly offensive and likely to cause
serious mental injury.

[16] Torts 379 €350

Page 3

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy

3791V(B)3 Publications or Communications

in General
379k350 k. In General. Most Cited Cases

(Formerly 379k8.5(5.1))
Publicity from disclosure of facts, which is gravamen
of tort of invasion of privacy, involves disclosure to
the public, not just an individual or small group.

[17] Courts 106 €=100(1)

106 Courts

10611 Establishment, Organization, and Procedure

10611(H) Effect of Reversal or Overruling
106k100 In General
106k100(1) k. In General; Retroactive

or Prospective Operation. Most Cited Cases
Determination that common law tort claim for
physician's breach of duty to maintain confidences of
his or her patient is recognized in South Carolina
would be applied only to instant case and to causes of
action arising after filing of opinion.

*630_J. Brent Kiker, of Svalina, Richardson &
Larson, Beaufort, and James B. Richardson, Jr., of
Svalina, Richardson & Larson, Columbia, for
Appellant.

Hutson S. Davis, Jr. and Scott A. Seelhoff, both of
Davis, Tupper, Grimsley & Seelhoff, Beaufort, for
Respondent.

ANDERSON, Judge:

Sally McCormick filed a complaint alleging that her
physician, Kent England, breached a duty of
confidentiality by disclosing information about her
emotional health during a divorce proceeding
involving her former husband. The special circuit
court judge struck the allegation from the complaint,
finding it did not state a cause of action.
McCormick appeals. We hold South Carolina shall
recognize a cause of action for a physician's breach of
a duty of confidentiality. Accordingly, we reverse
and remand.

FACTUAL/PROCEDURAL BACKGROUND

Dr. England was the family physician for
McCormick, her former husband, and their children.
McCormick and her husband became involved in a
divorce action in which custody of the children was
at issue. In support of his Motion for Emergency
Relief and a Restraining Order, McCormick's
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husband submitted two letters to the family court
regarding McCormick's emotional status. One letter
was from a licensed social worker, defendant
Michael Meyers, who alleged that McCormick had a
severe drinking problem which caused her to be a
danger to herself and to her family. The other letter
was prepared by Dr. England and was addressed “To
Whom It May Concern.” In his letter, Dr. England
diagnosed McCormick as suffering from *“major
depression and alcoholism, acute and chronic.”
Further, Dr. England stated the children had
experienced school difficulties due to the family *631
discord caused by McCormick's drinking. He stated
it was his medical opinion that McCormick was “a
danger to herself and to her family with her substance
abuse and major depressive symptoms,” and
concluded that she required hospitalization. There is
no indication in the record that the letter was

prepared under court order.™

EN1. Dr. England states in his brief that he
prepared his letter in lieu of attending a
family court hearing, for which he had been
issued a subpoena. However, his letter is
dated February 21, 1995, while the date on
the subpoena appears to be April 1, 1995.
The trial court did not mention the
subpoena.

**433 McCormick brought this action for negligence,
libel, invasion of privacy, outrage, breach of
confidence, and civil conspiracy against Dr. England
and Meyers. She alleged in her fifth cause of action
for breach of confidence that Dr. England and
Meyers had breached “a duty of non-disclosure of
confidential communications with the plaintiff
concerning her mental health conditions” by
publishing and disseminating these confidential
communications to the public “in  direct
contravention of South Carolina statutory law.”
Specifically, McCormick alleged a duty of
confidentiality existed pursuant to S.C.Code Ann. §
19-11-95 (Supp.1996), entitled “Confidences of
patients of mental illness or emotional conditions.”

Dr. England filed a motion to strike the fifth cause of
action for breach of confidence on the basis the facts
alleged failed to constitute a cause of action.™2 At
the hearing on the motion, McCormick additionally
relied on the Physicians' Patient Records Act,
S.C.Code Ann. § § 44-115-10 to -150 (Supp.1996),
which prohibits the disclosure of medical records
without the patient's consent.

Page 4

EN2. This appeal concerns only the
disposition of the cause of action against Dr.
England.

The judge granted the motion to strike the breach of
confidence action as to Dr. England, stating, “It is
well known that South Carolina does not recognize
the physician-patient privilege at common law.” The
judge found there was no statutory duty of
confidentiality alleged that was applicable to Dr.
England. The judge noted that, under its terms, §
19-11-95 applies only to licensed psychologists,
counselors, family therapists, social workers, and
registered nurses. Therefore, *632 the statute did not
apply to Dr. England. Further, since the letter did
not disclose any medical records as such, the judge
found the “duty of confidentiality” imposed by the
Records Act, § § 44-115-10 to -150, was also
inapplicable.  Finally, the judge found that, in any
event, there was no breach of confidence resulting
from Dr. England's disclosures because “the letter
was written out of necessity and for the express
purpose of protecting others as well as [McCormick]
herself due to her mental and emotional condition at
that time.”

McCormick filed a motion to alter or amend the order
in which she argued that a physician's duty of
confidentiality exists under the common law, and that
her cause of action should not have been stricken if
she was entitled to recovery under any theory. The
judge denied the motion, stating he would have
considered allowing McCormick to amend her
pleadings to allege a cause of action for common law
breach of confidence, but that he was not convinced
such a duty exists since South Carolina does not
recognize the physician-patient privilege. He also
noted that any damages which might be recovered
could be recovered under her claim for invasion of
privacy. Finally, the judge found that even if a cause
of action for breach of a duty of confidentiality
existed, Dr. England's letter would not violate that
duty “because it was necessary in the proceeding
before the court for the protection of [McCormick]
and her family that the information be disclosed to
the court.”  McCormick appeals, arguing the trial
court erred in finding South Carolina does not
recognize the tort of breach of confidence applicable
to the physician-patient relationship, in deciding an
issue of first impression on a motion to strike, and in
holding the publication was not a breach of the duty
of confidentiality.
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ISSUE

Does South Carolina recognize a cause of action for a
physician's breach of the duty of confidentiality?

STANDARD OF REVIEW

[11[2][3][41[5] A mation to strike which challenges a
theory of recovery in the complaint is in the nature of
a motion to dismiss under Rule 12(b)(6), SCRCP. A
ruling on a motion to *633 dismiss a claim must be
based solely on the allegations set forth on the face of
the complaint. The motion cannot be sustained if the
facts alleged and the inferences reasonably deducible
therefrom would entitle the plaintiff to any relief on
any theory of the case. See Dye v. Gainey, 320 S.C.
65, 463 S.E.2d 97 (Ct.App.1995). The question is
whether in the light most favorable to the plaintiff,
and with every reasonable doubt **434 resolved in
her behalf, the complaint states any valid claim for
relief.  The cause of action should not be struck
merely because the court doubts the plaintiff will
prevail in the action. 1d. at 68, 463 S.E.2d at 99.

LAW/ANALYSIS

[6][7]1[8] McCormick argues the trial court erred in
finding South Carolina does not recognize the
common law tort of breach of confidence as applied

to the physician-patient relationship.™ We agree.

ENS3. On appeal, McCormick concedes that
8§ 19-11-95 is inapplicable to Dr. England.
Further, she does not challenge the judge's
finding that the Records Act, § § 44-115-10
to -150, does not afford relief in this
instance since McCormick's medical records
were not disclosed. Rather, she asserts only
that her cause of action should not have been
stricken because a duty of confidentiality
exists under the common law. Although we
are aware that an issue normally may not be
raised for the first time in a Rule 59 motion
if it could have been raised previously, the
judge addressed the common law theory in
his order and no argument is raised on
appeal that the issue should have been
precluded from consideration.  Therefore,
we shall assume the issue was properly
preserved.

Whether a separate tort action for a physician's

Page 5

breach of a duty of confidentiality exists under the
common law is a novel issue in this state.  Dr.
England contends South Carolina courts have
previously ruled that no duty of confidentiality exists
between a physician and patient; therefore, there can
be no action for its breach.  He cites Aakjer v.
Spagnoli, 291 S.C. 165, 173, 352 S.E.2d 503, 508
(Ct.App.1987), wherein this Court stated, “There is
no physician-patient privilege in South Carolina.”

[91[10][11][12] “At common law neither the patient
nor the physician has the privilege to refuse to
disclose in court a communication of one to the
other, nor does either have a privilege *634 that the
communication not be disclosed to a third person.”
61 Am.Jur.2d Physicians, Surgeons, and Other
Healers § 169 (1981) (emphasis added). Although
many states have statutorily created a “physician-
patient testimonial privilege,” South Carolina has not
enacted a similar statute and does not recognize the
physician-patient privilege. Peagler v. Atlantic
Coast Line R.R. Co., 232 S.C. 274, 101 S.E.2d 821
(1958) (statutes have been enacted in most states
making communications between a physician and
patient privileged from compulsory disclosure, but
there is no such statute in South Carolina).
However, the absence of a testimonial privilege
prohibiting certain in-court disclosures is not
determinative of our issue because this evidentiary
privilege is distinguishable from a duty of
confidentiality. ~ As our Supreme Court recently
observed in South Carolina State Board of Medical
Examiners v. Hedgepath, 325 S.C. 166, 480 S.E.2d
724 (1997): “The terms “privilege’ and ‘confidences'
are not synonymous, and a professional's duty to
maintain his client's confidences is independent of the
issue whether he can be legally compelled to reveal
some or all of those confidences, that is, whether
those communications are privileged.” Id. at 169

480 S.E.2d at 726. .
. |Back to brief |

Hedgepath was a disciplinary proceeding against a
physician rather than a private action seeking
damages for breach of confidence; however, it
involves facts strikingly similar to the case on appeal.
In Hedgepath, a physician, who initially acted as the
family therapist for a married couple and then as an
individual therapist for the wife, prepared an affidavit
for use at a family court hearing.  The physician
provided the affidavit to the husband's attorney
without consulting or obtaining permission from the
wife. The affidavit was not compelled by subpoena
or other legal process. The State Board of Medical
Examiners disciplined the physician for misconduct
for breaching a duty of confidentiality imposed by
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the regulations governing the medical profession.
See 26 S.C.Code Ann. Regs. 81-60(D) (Supp.1996)
(“A physician shall respect the rights of patients ...
and shall safeguard patient confidence within the
constraints of the law.”). The Board is authorized to
discipline a physician for misconduct pursuant to
S.C.Code Ann. § 40-47-200 (Supp.1996).

The circuit court reversed, finding a South Carolina
physician has no ethical duty to maintain a patient's
confidences. *635 The court reasoned that since no
law prohibited the **435 physician from making the
affidavit, the regulation had not been violated.

The Supreme Court reversed and reinstated the
Board's decision. The court held that a physician
commits misconduct when he reveals a patient's
confidences where the revelation is neither compelled
by law (i.e. by subpoena or statute) nor consented to
by the patient. The Supreme Court found the circuit
judge erred in finding no duty of confidentiality
exists in South Carolina merely because the state
does not recognize the physician-patient evidentiary
privilege. The court concluded the physician
violated Reg. 81-60(D) when he voluntarily provided
an affidavit which revealed confidences entrusted to
him by the wife. The Supreme Court explained that
“Reg. 81-60(D) enjoins a physician to maintain his
patients' confidences within the constraints (or
limitations) of the law.” 1d. at 169, 480 S.E.2d at
726. Although the Supreme Court recognized that
physicians owe their patients a duty of confidentiality
within the limits of the law, it did not address
whether a breach of the duty is actionable as a
separate tort.

Breach of Physician's Duty of Confidentiality as
Independent Tort

A person who lacks medical training usually must
disclose much information to his or her physician
which may have a bearing upon diagnosis and
treatment. Such disclosures are not totally
voluntary; therefore, in order to obtain cooperation,
it is expected that the physician will keep such
information confidential. See generally 61
Am.Jur.2d Physicians, Surgeons, and Other Healers

8§ 169 (1981). “Being a fiduciary relationship,
mutual trust and confidence are essential.” Id. at §

167. Back to brief

The belief that physicians should respect the
confidences revealed by their patients in the course of
treatment is a concept that has its genesis in the
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Hippocratic Oath, which states in pertinent part:
“Whatever, in connection with my professional
practice, or not in connection with it, | see or hear, in
the life of men, which ought not to be spoken of
abroad, | will not divulge as reckoning that all such
should be kept secret.” Taber's Cyclopedic Medical
Dictionary 902 (17th ed. 1993).

*636 The modern trend recognizes that the
confidentiality of the physician-patient relationship is
an interest worth protecting. See generally Alan B.
Vickery, Note, Breach of Confidence: An Emerging
Tort, 82 Colum.L.Rev. 1426 (1982). A majority of
the jurisdictions faced with the issue have recognized
a cause of action against a physician for the
unauthorized disclosure of confidential information
unless the disclosure is compelled by law or is in the
patient's interest or the public interest.™* See, e.g.,
Hammonds v. Aetna Cas. & Sur. Co., 243 F.Supp.
793 (N.D.Ohio 1965); Horne v. Patton, 291 Ala.
701, 287 So.2d 824 (1973); Vassiliades v.
Garfinckel's, 492 A.2d 580 (D.C.1985); Leger v.
Spurlock, 589 So.2d 40 (La.Ct.App.1991); Alberts v.
Devine, 395 Mass. 59, 479 N.E.2d 113 (1985), cert.
denied, 474 U.S. 1013, 106 S.Ct. 546, 88 L.Ed.2d
475 (1985); Saur v. Probes, 190 Mich.App. 636, 476
N.W.2d 496 (1991); Brandt v. Medical Defense
Assocs., 856 S.W.2d 667 (Mo0.1993) (en banc);
Simonsen v. Swenson, 104 Neb. 224, 177 N.W. 831
(1920); Hague v. Williams, 37 N.J. 328, 181 A.2d
345 (1962); Estate of Behringer v. Medical Ctr. at
Princeton, 249 N.J.Super. 597, 592 A.2d 1251 (Law
Div.1991); MacDonald v. Clinger, 84 A.D.2d 482,
446 N.Y.S.2d 801 (N.Y.App.Div.1982); Humphers
v. First Interstate Bank, 298 Or. 706, 696 P.2d 527
(1985) (en banc); Schaffer v. Spicer, 88 S.D. 36, 215
N.W.2d 134 (1974); Berry v. Moench, 8 Utah 2d
191, 331 P.2d 814 (1958); Morris v. Consolidation
Coal Co., 191 W.Va. 426, 446 S.E.2d 648 (1994).

EN4. Some jurisdictions have rejected
recovery for a physician's breach of the duty

of confidentiality. E.g., Quarles v.
Sutherland, 215 Tenn. 651, 389 S.W.2d 249

(1965).

In the absence of express legislation, courts have
found the basis for a right of action for wrongful
disclosure in four main sources: (1) state physician
licensing statutes, (2) evidentiary rules and privileged
communication statutes which prohibit a physician
from testifying in judicial proceedings, (3) common
law principles of trust, and (4) the Hippocratic Oath
and principles of medical ethics which proscribe the
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revelation of patient confidences. **436Vassiliades
v. Garfinckel's, 492 A.2d 580, 590 (D.C.1985).™
The jurisdictions that recognize the duty of *637
confidentiality have relied on various theories for the
cause of action, including invasion of privacy, breach
of implied contract, medical malpractice, and breach
of a fiduciary duty or a duty of confidentiality. See
generally Judy E. Zelin, Annotation, Physician's Tort
Liability for Unauthorized Disclosure of Confidential
Information About Patient, 48 A.L.R.4th 668 (1986).

EN5. In Alberts v. Devine, 395 Mass. 59,
479 N.E.2d 113, 119 (1985), cert. denied,
474 U.S. 1013, 106 S.Ct. 546, 88 L.Ed.2d
475 (1985), the Supreme Judicial Court of
Massachusetts observed, “The courts that
have imposed on physicians a duty of
confidentiality and have recognized a cause
of action to enforce that duty have grounded
their decisions on the determination that
public policy favors the protection of a
patient's right to confidentiality.  Courts
have found indications of that public policy
in statutes creating a testimonial privilege
with respect to confidential communications
between a patient and a physician and in
licensing statutes that authorize the
suspension or revocation of a license to
practice medicine if a doctor divulges a
professional secret without authorization.
The absence of statutes of that type,
however, does not indicate that no public
policy favoring a patient's right to
confidentiality exists. No testimonial
privilege statute existed in Alabama when
the Supreme Court of Alabama decided
Horne v. Patton, supra.  Nor did such a
statute exist in New Jersey when the
Supreme Court of New Jersey decided
Hague v. Williams, supra. The principle
that society is entitled to every person's
evidence in order that the truth may be
discovered may require a physician to testify
in court about information obtained from a
patient in the course of treatment.
However, that principle has no application
to disclosures made out of court. Hence, it
does not preclude a cause of action based on

such disclosures.” Back to brief

In Horne v. Patton, 291 Ala. 701, 287 So.2d 824
(1973), Horne's physician disclosed information to
his employer, contrary to his express instructions.
Horne alleged that the doctor-patient relationship was
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a confidential relationship which created a fiduciary
duty by the doctor, that the unauthorized release of
information breached the fiduciary duty, and further,
that it violated the Hippocratic Oath, constituting
unprofessional conduct.

The Supreme Court of Alabama held there was a
confidential relationship between a physician and
patient which imposed a duty upon the physician not
to disclose information concerning the patient
obtained in the course of treatment. The court noted
that, although the state had not enacted the physician-
patient testimonial privilege, this did not control the
issue of liability of a physician for unauthorized
extra-judicial disclosures of such information. The
court stated it is “important*638  that patients
seeking medical attention be able to freely divulge
information about themselves to their attending
physician without fear that the information so
revealed will be frivolously disclosed[.]” Id. at 829.

In Hague v. Williams, 37 N.J. 328, 181 A.2d 345
(1962), the Supreme Court of New Jersey stated that,
ordinarily, a physician receives information relating
to a patient's health in a confidential capacity and
should not disclose such information without the
patient's consent except where the public interest or
the private interest of the patient so demands. Id. at
349. The court observed that it was not concerned
with the physician-patient privilege because “it deals
with testimony in a judicial proceeding.” 1d. at 348.
The court explained the importance of the physician-
patient duty of confidentiality: “A patient should be
entitled to freely disclose his symptoms and condition
to his doctor in order to receive proper treatment
without fear that those facts may become public
property. Only thus can the purpose of the
relationship be fulfilled.” 1d. at 349.

In Schaffer v. Spicer, 88 S.D. 36, 215 N.W.2d 134
(1974), Schaffer brought an action against her
psychiatrist, Dr. Spicer, for wrongfully disclosing
confidential information. Dr. Spicer gave a detailed
affidavit concerning Schaffer's mental health to her
ex-husband's attorney during litigation seeking a
change of custody of their children. Schaffer relied
on a statute which provided that, unless the patient
consents, a physician cannot be examined in a civil
action as to any information acquired in treating the
patient. Id. at 136. The court noted that “[t]he
physician-patient privilege expresses a long-standing
policy to encourage uninhibited communication
between a physician and his patient.” 1d. at 138.

After noting that when a court is called upon to
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determine custody of children it must consider all
relevant circumstances, including the fitness of each
parent, the court **437 stated that it was not
concerned with what the doctor might be compelled
to disclose if he were a witness giving evidence in a
judicial proceeding. Rather, the court observed that
the affidavit was first published to a third party, the
attorney for Schaffer's ex-husband, not to a court
upon its order. The court quoted with approval the
case of *639Hammonds v. Aetna Casualty & Surety
Co., 243 F.Supp. 793 (N.D.Ohio 1965), wherein the
Ohio District Court of Appeals stated that even if a
plaintiff waived a testimonial privilege, it did not
authorize a private conference between a doctor and
opposing counsel because there is a “duty of secrecy”
and a “duty of loyalty in litigation” which should not
be breached. 1d., 215 N.W.2d at 137. In reversing
the trial court's granting of summary judgment, the
Supreme Court of South Dakota concluded there was
insufficient evidence that the privilege had been
waived in this case. Id. at 137-38.

There is evidence that South Carolina has a public
policy in favor of maintaining the confidentiality of
physician-patient relationships. In Hodge v. Shea,
252 S.C. 601, 168 S.E.2d 82 (1969), our Supreme
Court stated that the physician-patient relationship is
a confidential relationship. ™¢  Further, South
Carolina's legislature has recognized a physician's
duty to maintain confidences gained in the course of
treatment and has empowered the State Board of
Medical Examiners to discipline physicians for the
unauthorized disclosure of patient confidences. See
S.C.Code Ann. § 40-47-200 (Supp.1996); 26
S.C.Code Ann. Regs. 81-60(D) (Supp.1996). In
Hedgepath, our Supreme Court ruled that Reg. 81-
60(D) required a physician to maintain patient
confidences within the limits of the law. Although
Reg. 81-60(D) does not in itself create civil liability
for an unauthorized disclosure, at least one court has
found that such a provision unquestionably
establishes a physician's duty of confidentiality. See
Humphers v. First Interstate Bank, 298 Or. 706, 696
P.2d 527, 535 (1985) (en banc) (in which the
Supreme Court of Oregon stated that the actionable
wrong lies in the breach of duty in a confidential
relationship, whereas a statute providing for the
disciplining of a physician who divulges a
professional secret “only establishes the duty of
secrecy in the medical relationship.”).  The South
Carolina legislature has also recently enacted the
Physicians' Patient Records Act, S.C.Code Ann. § §
44-115-10 to -150 (Supp.1996), which prohibits a
physician's disclosure of a patient's medical records
without the patient's consent.
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EN6. In Hodge, the court recognized the
physician-patient ~ relationship was a
confidential one and addressed the duty of
good faith and fair dealing in financial
transactions.  However, the court did not
discuss a duty of confidentiality that would
prevent the unauthorized disclosure of
patient information.

*640 We find the reasoning of the cases from other
jurisdictions persuasive on this issue and today we
join the majority and hold that an actionable tort ™
lies for a physician's breach of the duty to maintain
the confidences of his or her patient in the absence of
a compelling public interest or other justification for

the disclosure.

ENZ7. “[T]he duty of confidentiality, where it
exists, generally arises out of broadly
applicable societal norms and public policy
concerning the kind of relationship at issue.
It does not arise out of specific agreement or
particularized circumstances. Moreover,
the object of the law when this duty is
violated is compensation for the resulting
injuries, not fulfillment of expectation.
Therefore, liability should be grounded in
tort law.” Alan B. Vickery, Note, Breach of
Confidence: An Emerging Tort, supra, at
1451.

Existence of Remedy for Invasion of Privacy

In the order from the motion for reconsideration, the
trial court rejected the common law tort of breach of
confidence, explaining, “I do not tarry too long with
concern because in my opinion any damages which
might be recovered if such a cause of action existed
can here be recovered in the invasion of privacy
cause of action.”  Although there may be some
overlap between the two, we find the existence of a
cause of action for invasion of privacy should not
preclude our recognition of an independent tort for a
physician's breach of confidence because the actions
are distinguishable.

[13][14] Invasion of privacy consists of the public
disclosure of private facts about the plaintiff, and the
gravamen of the tort is **438 publicity as opposed to
mere publication. The defendant must intentionally
reveal facts which are of no legitimate public interest,
as there is no right of privacy in public matters. In
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addition, the disclosure must be such as would be
highly offensive and likely to cause serious mental
injury to a person of ordinary sensibilities.
Snakenberg v. Hartford Cas. Ins. Co., 299 S.C. 164,
383 S.E.2d 2 (Ct.App.1989).

[15] Thus, an invasion of privacy claim narrowly
proscribes the conduct to that which is “highly
offensive” and “likely to cause serious mental
injury.” This standard is not consistent with the duty
attaching to a confidential relationship because it
focuses on the content, rather than the source *641 of
the information.  The unauthorized revelation of
confidential medical information should be protected
without regard to the degree of its offensiveness.
The privacy standard would not protect information
that happens to be very distressing to a particular
patient, even though the individual would likely not
have revealed it without the expectation of
confidentiality. Alan B. Vickery, Note, Breach of
Confidence: An Emerging Tort, supra, at 1441.

[16] Further, the requirement of “publicity” is a
limitation which would preclude many cases
involving a breach of confidentiality. Publicity
involves disclosure to the public, not just an
individual or a small group. Rycroft v. Gaddy, 281
S.C. 119, 314 S.E.2d 39 (Ct.App.1984). See also
Swinton Creek Nursery v. Edisto Farm Credit, 326
S.C. 426, 483 S.E.2d 789 (CtApp.1997) (a
communication to an individual or even a small
group does not give rise to liability unless there is
some breach of contract, trust, or confidential
relationship which will afford an independent basis
for relief). However, where the information
disclosed is received in confidence, “one can imagine
many cases where the greatest injury results from
disclosure to a single person, such as a spouse, or to a
small group, such as an insurance company resisting
a claim. A confidential relationship is breached if
unauthorized disclosure is made to only one person
not a party to the confidence, but the right of privacy
does not cover such a case.” Alan B. Vickery, Note,
Breach of Confidence: An Emerging Tort, supra, at
1442. The Note distinguished invasion of privacy
from an action for breach of confidentiality:

Privacy is a right against the public at large. Its
doctrinal limits narrowly circumscribe the zone of
proscribed conduct in order to prevent hindrance of
public expression. In contrast, a right to
confidentiality exists against a specific person, who,
by virtue of his relationship to the confider, has
notice of the duty to preserve the secrecy of clearly
identifiable information.  Privacy's doctrinal limits
are thus unnecessary in breach-of-confidence
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situations, and should not bar recovery to plaintiffs
deserving of a remedy.

Id. at 1440.

Limitations on Liability

Although many jurisdictions recognize a cause of
action for breach of the duty of confidentiality, they
do not hold that this *642 duty is absolute. Public
policy requires that where it is reasonably necessary
to protect the interest of the patient or others, a
physician may breach the duty to maintain patient
confidentiality. The Utah Supreme Court explained,
“Where life, safety, well-being or other important
interest is in jeopardy, one having information which
could protect against the hazard, may have a
conditional privilege to reveal information for such a
purpose....” Berry v. Moench, 8 Utah 2d 191, 331
P.2d 814, 817-18 (1958). See also Mull v. String,
448 So0.2d 952 (Ala.1984) (disclosure of patient
information allowed when patient's health is at issue
in litigation); Simonsen v. Swenson, 104 Neb. 224,
177 N.W. 831 (1920) (disclosure of information
about a highly contagious disease is privileged and
not a breach of the duty of confidentiality). In Saur
v. Probes, 190 Mich.App. 636, 476 N.W.2d 496,
499-500 (1991), the Michigan Court of Appeals
found “[t]he issue whether the disclosures were
reasonably necessary to protect the interests of [the]
plaintiff or others is one for the jury [where] the facts
are such that reasonable minds could differ.” In
Estate of Behringer v. Medical Center at Princeton,
249 N.J.Super. 597, 592 A.2d 1251, 1268-69 (Law
Div.1991), the New Jersey **439 court discussed a
variety of exceptions to the duty of confidentiality.

In South Carolina, our legislature has determined
that, under certain circumstances, the public interest
may demand disclosure of information gained by
physicians in their professional capacity. See, e.g.,
S.C.Code Ann. § 20-7-510 (Supp.1996) (physicians
receiving information in their professional capacity
that a child may have been physically or mentally
abused or neglected must report the abuse);
S.C.Code Ann. § 20-7-540 (Supp.1996) (providing
persons required to report child abuse pursuant to §
20-7-510 are immune from civil and criminal liability
which might otherwise result and that the person's
good faith compliance is rebuttably presumed);
S.C.Code Ann. § 20-7-550 (Supp.1996) (abrogating
“[t]he privileged quality of communication” between
any professional person and his or her patient for
reports made regarding the abuse or neglect of
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children); S.C.Code Ann. 8 44-29-146 (Supp.1996)
(stating “[a] physician or state agency identifying and
notifying a spouse or known contact of a person
having ... (HIV) infection or ... (AIDS) is not liable
for damages resulting from the disclosure.”).
Statements that the physician*643 is “immune from
civil ... liability” and “is not liable for damages
resulting from the disclosure” constitutes an implicit
recognition of liability for a physician's breach of the
duty of confidentiality. See Brandt v. Medical
Defense Assocs., 856 S.W.2d 667, 670 (M0.1993) (en
banc) (“By providing specific exemptions to the
physician's fiduciary duty of confidentiality, these
statutes implicitly acknowledge that, in the absence
of such an exemption, there would be a breach of this
duty....”).

Dr. England claims that in McCormick's attempt to
establish a duty of physician-patient confidentiality
she failed to recognize § § 20-7-510 and -550.
These statutes are only applicable to reports made to
the county department of social services or to a law
enforcement agency by persons required or permitted
to report child abuse or neglect. The statutes do not
directly provide immunity to a physician who writes
a “To Whom It May Concern” letter that is submitted
in a family court proceeding. It would exceed the
legislative intent for this Court to extend these
statutes to the disclosure in the present case. See
Singletary v. South Carolina Dep't of Educ., 316 S.C.
153, 447 S.E.2d 231 (Ct.App.1994) (all rules of
statutory construction are subservient to the one that
the legislative intent must prevail if it can be
reasonably discovered in the language used, and that
language must be construed in light of the purpose of
the statute).

However, the public policy of protecting the welfare
of children through disclosure by physicians and
other professionals, as evidenced in § § 20-7-510, -
540 and -550, should be considered in deciding if Dr.
England's disclosures were privileged from the duty
of confidentiality. Because this claim for breach of
confidence was decided on a motion to strike, the
record is incomplete on whether the disclosure was
necessary for the protection of the children and we
make no comment in this regard. On remand, the
court should consider whether under the
circumstances Dr. England's disclosures were
privileged.

CONCLUSION

For the foregoing reasons, we hold South Carolina
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should recognize the common law tort of breach of a
physician's duty of confidentiality. Patients have the
right to be candid in *644 their disclosures of private
information to their physicians without fearing this
information will be disseminated throughout the
community. However, this right is not absolute and
must give way when disclosure is compelled by law
or is in the best interest of the patient or others.

Prospective Application

[17] This decision shall apply only to this case and to
causes of action arising after the filing of this
opinion. Ludwick v. This Minute of Carolina, Inc.,
287 S.C. 219, 337 S.E.2d 213 (1985) (the general
rule is that decisions creating new substantive rights
have prospective effect only); Grooms v. Medical
Soc'y of South Carolina, 298 S.C. 399, 380 S.E.2d
855 (Ct.App.1989) (a court decision recognizing a
new tort will not be applied to claims that arise
before the effective date of the decision).

**440 Without expressing any opinion on the merits
of the claim, we REVERSE AND REMAND the case
sub judice to the circuit court for proceedings
consistent with this decision.

CONNOR and HUFF, JJ., concur.
S.C.App.,1997.
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