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UTAH SUPREME COURT ADVISORY COMMITTEE
ON RuULES oF CiIvIL PROCEDURE

Meeting Minutes — May 27, 2015

Present: Hon. Lyle Anderson, Rod Andreason, Hon. James Blanch, Lincoln Davies,
Hon. Evelyn Furse, Jonathan Hafen, Terrie Mclintosh, Amber Mettler,
David Scofield, Hon. Todd Shaughnessy, Leslie Slaugh, Trystan Smith,
Barbara Townsend

Telephone: Lori Woffinden
Staff: Timothy M. Shea, Heather M. Sneddon
Guests: Frank J. Carney, Rep. Curtis Oda, Lane Gleave, Tyler Gleave, Comm.

Michelle Blomquist

Not Present: Hon. Kate Toomey, Scott S. Bell, Sammi Anderson, Steve Marsden, Hon.
John Baxter, Hon. Derek Pullan, Paul Stancil

l. Welcome and approval of minutes. [Tab 1] — Jonathan Hafen.

Jonathan Hafen welcomed the committee and invited a discussion of the minutes. Ms. Mettler
moved to approve the minutes. Ms. McIntosh seconded. The minutes were approved.

1. Recognition of David Scofield and Judge Shaughnessy —Jonathan Hafen.

Mr. Hafen expressed the committee’s and the Supreme Court’s thanks to Judge Shaughnessy and
David Scofield for their service to the committee.

1. Rule 4. Electronic service for personal jurisdiction. [Tab 2] — Lane Gleave.

Mr. Hafen invited further discussion of recommendations regarding electronic service for
personal jurisdiction. Lane Gleave said that he and his team had been asked to propose changes to Rule
4 to incorporate electronic service consistent with their program. They did quite a bit of research and
believe their proposed language should be adequate, but he invites comments from the committee.

Discussion:

- Mr. Slaugh reiterated his concern regarding the kind of information needed to be given to
people before they consented to electronic service to ensure that consent was educated and
voluntary. What protections are in place to make sure no one’s rights are violated? Mr.
Gleave responded that two boxes must be checked before proceeding with the download. By
checking the box, you agree to be served electronically. Another check box requires that the
user agree to the terms of use of the website. There had been a question about what
constitutes an electronic signature. Mr. Gleave indicated that the statute requires some form
of action indicating consent; they have adopted the check box as that action. Mr. Shea
believes that is correct, although the representation may be a little more revealing if it said
that by checking the box, it constitutes an electronic signature. That said, under the statute,
any act you intend to be a signature that is associated with an electronic transaction is in fact
an electronic signature.

- Mr. Hafen mentioned two issues: What is coming from Mr. Gleave’s program looks like it is
coming from the court as opposed to elsewhere, and we need to address how the system is



ensuring the person who is acknowledging receipt is in fact the right person. Tyler Gleave
responded that to achieve positive identification, the defendant is required to input the last
four digits of his/her SS number. Lane Gleave commented that as part of that process, the SS
number is loaded into the system before people log into the computer, so the computer tries
to match what they already have. No download is permitted if the SS numbers do not match.
Mr. Slaugh said that wouldn’t preclude a husband accepting service for his wife if he knew her
SS number. Lane Gleave said that was possible, but that is already permitted by regular
personal service. Mr. Slaugh said the difference is that in that situation, we know who was
actually served. There is room for fraud, but perhaps we cannot protect against all fraud. He
recommended that we include something in the rule that permits the court to authorize
electronic service even if consent is not received.

- Judge Blanch raised the issue of the timing of consent—must consent be obtained when
process is ready to be served? The current language may allow, for example, credit card
companies to include boilerplate in their agreements regarding consent, and then use that
consent to achieve service by using an old email address. Tyler Gleave said the language could
be adjusted to require consent at the time of service.

- Mr. Andreason commented that “electronically” at lines 40 and 89-90 is very general. A
defendant should agree to a particular method of electronic service and be served by that
method.

- Mr. Slaugh asked whether the system automatically emails a copy of the summons and
complaint. Lane Gleave responded that they are automatically downloaded to the user’s
computer as soon as they hit download. The summons becomes time stamped with that date
and time. The IP address is tracked. Mr. Slaugh asked what happens if there is a problem
during transmission. Tyler Gleave said they can attempt download later by going back to the
website and filling out the forms again. Mr. Slaugh asked whether that results in two different
service times. Lane Gleave said no; if there is a problem with download, there is no time-
stamped service. And if there is a problem, attempted downloads are reported to Lane and
Tyler’s phones. If they see 2 or 3 attempts of trying to download, he will call and find out the
problem. Sometimes they will just email the summons and complaint to the defendant.

- Mr. Slaugh asked whether there are size limitations on the file. Tyler Gleave responded that
none are in place, but theoretically, a couple of GB per document. Mr. Scofield commented
that color documents could be a problem. If they take a long time to download, will people
wait to receive them? And if they are too big, they can’t be emailed. Tyler Gleave said that
by not requiring an email address, they permit a download. Mr. Scofield said that the speed
of the download is affected by the speed of the defendant’s ISP—it is not immediate. If an
issue arose with the download and the documents couldn’t be emailed, Lane Gleave said he
would call the defendant, discuss the issue and default to another procedure under the rule
to accomplish service if it couldn’t be resolved. Mr. Shea mentioned that we are focused on
ways in which electronic service would not be successful—the Gleaves want to know when it
is not working and then they will fix it. But so long as there is no representation to the court
that service was successful, that’s okay. Tyler Gleave said that no return of service is given,
and nothing is flagged as served, unless they know it worked.

- Mr. Shea asked whether our process is sufficient if we serve someone in another state. Mr.
Slaugh responded that the long arm jurisdiction statute would permit it if the court has
jurisdiction. Mr. Shea questioned whether service is accomplished in those situations under
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that state’s rules. Mr. Scofield said no, they serve it under Utah rules. The only problem is
with international service and the Hague Convention.

- Mr. Shea raised the issue of permitting electronic service in situations when it is not allowed
due to security regulations at the prison, for example. Judge Blanch commented that we don’t
have to prohibit such service just because it is impossible.

- Mr. Shea also pointed to lines 90-91 regarding “electronic service being complete upon
initiation of service by the receiving party,” and not writing the rule so specifically to the
Gleaves’ system. Mr. Scofield raised the issue of a glitch in the download—the process was
initiated so service is complete despite the problem. Ms. Mettler said this language could
also mean just email. Lane Gleave responded that the language was intended to capture the
same type of service as certified letters, etc., which are considered served when the person
signs for the letter even if the letter is not opened. If you hit the download button, that
constitutes service. Mr. Slaugh said the way it is worded is confusing. Why “initiation of
service” instead of “completion of service” or “download”? Judge Blanch noted that there
are competing concerns at issue. We need to tailor the language to make it clear we are
describing this kind of system, but not prohibiting anyone else from coming along afterward.
The language, as it stands, is too broad.

- Mr. Slaugh asked why we don’t allow service by email if someone consents to service in that
manner. Judge Blanch said that if someone explicitly agrees to be served that way, that’s fine.
But we need to address the situation in which a 15-page contract has a buried provision that
the person consents to being serviced via email. Mr. Slaugh said we should disallow that.

- Mr. Scofield said the benefit of this system is that the Gleaves won’t give a return of service if
they see a glitch. Just “electronic service” is concerning. Here we know what is happening
because people are overseeing it. Judge Blanch raised his concern that allowing email service
leads to common issues of inputting the wrong email address, the email landing in the
person’s junk mail, etc. Typically you know that email will work if you’re agreeing to it, but if
we’re going to allow a plaintiff to get a default on email service, we must have evidence that
it went through.

- Mr. Scofield suggested that we describe electronic service through a licensed process server
so that the affidavit of service is at least somewhat reliable. Judge Blanch commented that
the concepts that would give him comfort are an affirmative agreement at the time of service,
and electronic service that doesn’t record as successful until actually downloaded. Mr. Slaugh
asked about email service if the person sending it checks the option for a delivery/read
receipt. Judge Blanch responded that we allow people to opt into and agree to that after
service of process, but that the Rule 4 service standard should be higher. Magistrate Judge
Furse commented that you are already prohibited from serving your own complaint.

- lLane Gleave proposed changing the language to “electronic download” instead. Mr.
Andreason, Judge Blanch and Mr. Slaugh prefer that language, and suggested making service
complete when the download is complete. Mr. Shea said that there needs to be enough rigor
in the Rule 4 service to meet minimum due process requirements. Given the committee’s
discussion, Mr. Shea will work with the Gleaves and invite others from the committee to help
with further drafting and editing.

- Mr. Shea raised a concern regarding the confidentiality of the information that the process
server receives. Lane Gleave said that they receive this information from the serving party,
except perhaps for the IP address and phone number. Tyler Gleave confirmed that they
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request a phone number, which is mandatory so that they can send a text message. If there
is an issue about who received or initiated the download, someone can go to the cellular
carrier and see who had the phone. The person enters a 4-digit code via text to download the
paper. It's a safeguard. Ms. Townsend asked whether there is a disclaimer saying what the
phone number will be used for, since it is required. Tyler Gleave said that on the same field
with the two check boxes, they agree to electronic service, and below agree to the terms and
conditions, which includes a short block of text that says the process server doesn’t give
information to anyone but that it is retained indefinitely. The primary reason for the phone
number is that if something goes wrong, they have a current number to get in touch with
whoever attempted to initiate the download.

- Mr. Shea noted that the Commissioner had asked for a copy of the summons and proposed
folding that in. Mr. Hafen agreed. The subcommittee will address these issues and the rule
will be discussed at the next meeting.

Iv. Rule 101. Motion practice before court commissioners. [Tab 3] — Commissioner Michelle
Blomquist.

With respect to Rule 101, Comm. Blomquist reported that the committee has looked at the issue
of practice in the domestic realm. After a very long process, the committee’s proposal reflects general
agreement. The proposed rule was sent out for public comment, and those comments have been
reviewed by the committee. One comment was very specific regarding the language, and others
concerned the timelines. The committee had come to consensus on the timelines after input from
hundreds of domestic attorneys; thus, the subcommittee voted to leave the rule as it is. It has gone
through the comment period. The rule is limited to practice before the commissioners and is expressly
excluded from Rule 7.

Discussion:

- Mr. Hafen asked whether someone with an immediate issue, like a protective order, can get
in front of a judge. Comm. Blomquist responded that they can. That is not part of Rule 101.
Because so many domestic attorneys wanted the deadline pushed to 28 days for regular
motions, the committee took that input.

- Mr. Slaugh asked why the dates are tied to the hearing date rather than the motion filing
date. Comm. Blomquist said that was before her time, but unlike Rule 7, there are no rulings
without hearings. Mr. Slaugh also raised the “necessary evidence” phrase referenced in line
5, and asked whether it should include certified copies of deeds, deposition transcripts, etc.
Comm. Blomquist commented that the rule mentions some of those, including voluminous
exhibits. Mr. Hafen asked what the threshold is for “voluminous.” Comm. Blomquist
responded that “voluminous” is over ten pages and requires a summary. If you have 100
pages, you include a summary and bring the documents to the hearing to share with counsel.
The issue is that commissioners have 8-10 hearings every morning and cannot look at
voluminous exhibits. However, the “voluminous exhibits” exception does not apply to
documents with particular legal significance, such as tax returns. Ms. Mettler asked whether
the expectation is that the party would file for overlength, and Comm. Blomquist said yes.

- Magistrate Judge Furse asked whether there would be any value in saying “not including relief
under Rule 65” to make line 99 more clear. Comm. Blomquist said that the existing language
is pretty much what the rule says right now, and there have been no issues. “Motion for
temporary relief” is a term of art in the domestic arena. Mr. Slaugh noted that line 35 says
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motion for temporary “orders” rather than “relief,” and suggested they be consistent. Comm.
Blomquist suggested going with “temporary orders” so there is no cross-over with Rule 65.

- Mr. Andreason suggested that at line 13, the language be changed to “any other party.” He
also suggested changing “opposing party” to “responding party,” and removing “overly”
before “voluminous” on lines 71 and 74. Mr. Shea commented that even “voluminous” could
be stricken—if it exceeds ten pages, it must be submitted in summary form.

- Mr. Smith asked about the contexts for summary relief and the distinctions between TROs
and protective orders versus temporary orders/relief. Comm. Blomquist said that for TROs
and protective orders, there is an urgent nature to them that permits parties to get into court
immediately. But other issues come up that must be dealt with before the end of the case,
such as preservation of the marital estate and custody issues. Temporary orders address
issues, and have lower evidentiary standards and separate rules.

- Mr. Slaugh suggested adding “or other admissible evidence” to line 6, and changing
“opposition” to “response” throughout. At line 39, “must” should be inputted. At line 71,
“are deemed to be overly voluminous and” should be deleted. At line 75, “are deemed not
to be overly voluminous, regardless of length, and” should be deleted. Comm. Blomquist is
fine with these changes.

- Mr. Andreason said that at lines 26-28, you get lost on the different forms of reply to a counter
motion. Comm. Blomquist agreed. At the end of the sentence, he recommends just putting
“to the motion,” then “any response” and “any reply,” and “the reply” for the following
sentence. He also recommended adding all serial commas. Comm. Blomquist confirmed that
the last reply needs “the.” Mr. Andreason also proposed a comma after “hearing” on line 10.

- Mr. Smith commented that three days doesn’t seem like much for a significant counter
motion. Mr. Shea said that the policy served by the short turnaround is to get all issues to the
commissioner at the same time for a decision, rather than having separate hearings on the
motion and countermotion. It is important that that policy be served, as these cases
frequently involve children, custody, support and visitation. Comm. Blomquist commented
that by the time of the last reply, both parties have briefed their issues so much that there
isn’t much left to address.

- Mr. Slaugh moved to send the rule to the Supreme Court with the proposed revisions.
Magistrate Judge Furse seconded, and the motion carried.

V. Post-trial motions. Rules 50, 52, 59 and 60. Technical amendment of Rule 6. [Tab 4] — Frank
Carney.

Mr. Carney reviewed Mr. Shea’s changes and they look good. Mr. Shea believes the rules are
ready to go out for comment. Judge Blanch moved to send them out for comment. Mr. Smith seconded,
and the motion carried.
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VI. Rule 35. Physical and mental examination of persons. [Tab 5] — Frank Carney

Mr. Carney discussed an issue that has arisen with the last sentence of the existing advisory
committee note on Rule 35 regarding the treatment of medical examiners as other expert witnesses, with
the required disclosure and the option of a report or deposition. People have taken the sentence to mean
that you don’t have to disclose the report from an IME—you only have to disclose it if the expert is going
to testify at trial under Rule 26 and the other side gets either a report or deposition. That was not the
intent; the intent was that Rule 35 reports should be required to be disclosed, and the defendant may not
withhold the report by not designating the examiner as an expert for trial. Mr. Carney suggests taking
that sentence out of the note and replacing it with his proposed language.

Discussion:

Mr. Smith remembers the committee’s prior discussion, but recalled a vote that Rule 35
examiners were not required to produce a report unless they were to serve as experts and a
report was elected. The whole idea behind the new rules was to reduce the cost of discovery,
and that is the meaning of the comment. You get to elect a report or a deposition, and you
don’t get the report unless you elect it. Mr. Scofield expressed the same recollection. Mr.
Carney said the rule says you must have a report.

Judge Shaughnessy said there is a historical reason for this. The old Rule 35 required them to
produce a report of the examination. This was important for policy reasons—the results of
any diagnostic test performed were to be produced. The Rule 35 examiner is not acting as
the doctor for that patient, but under the old rule, the idea was that they should have to do
a report and disclose to the patient the results of the test. Mr. Carney said that last time, the
committee was just talking about taking away the requirement that all prior reports be
produced. They still have to do reports under the current rule. Judge Shaughnessy noted that
this comes up all the time; he has required a Rule 35 report and a deposition, but not a Rule
26 report. He doesn’t think they are the same. The plaintiff can then elect to get a full Rule
26 report that requires all opinions and factual bases to be identified and be limited to the
opinions offered in the report, or to elect a deposition and be responsible for cleaning out the
witness and eliciting all opinions. The committee should address the issue. Mr. Smith said
the issue should be explicitly addressed in the rule. Lines 11-14 are unclear.

Magistrate Judge Furse suggested that a separate report under Rule 35(b) seems inconsistent
with cutting discovery costs. She also asked whether there is danger in requiring the other
side to produce a Rule 35 report when there is no doctor-patient relationship. Mr. Slaugh
said that if you submit to an involuntary examination, you should get to receive the results of
that exam.

Mr. Scofield noted that the Rule 35 report is not a Rule 26 report unless someone calls the
examiner as an expert. If a report is elected, does the Rule 35(b) report become the expert
report or is there a separate Rule 26 report? Mr. Slaugh said the rule requires clear disclosure
of the expert after examination. The examination findings are not necessarily coextensive
with what a Rule 26 report would be later. The findings could be much more abbreviated.
Mr. Smith noted that the other side gets to make an election. If they elect a deposition, they
are not limited to what is in the Rule 35 report. There is a question as to whether we want
the expense of both a Rule 35 report and a deposition; the rule needs to address this.
Magistrate Judge Furse commented that doctors are the most expensive experts, so we
undercut our efforts to save costs with this rule.
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- Judge Blanch said that with this proposal, we’re saying that there is no such thing as a
consulting expert on physical examinations under Rule 35. If the patient submits to a Rule 35
examiner, you are stuck with that report. Are there policy reasons for this? Magistrate Judge
Furse said there is value in having consulting experts in this realm, but to get another
examination, you have to go to court. Judge Shaughnessy commented that there are
consulting experts, but they are records consultants. Mr. Slaugh said that once you have the
physical examination, he doesn’t see how you don’t disclose those findings to the patient
given the invasion of privacy. Mr. Smith said the difference is that the plaintiff’s bar is able to
send their clients to many doctors for opinions, and the results of those examinations do not
have to be disclosed. Judge Shaughnessy commented that the defense bar also has its roster
of experts.

VII. Rule 63. Disability or disqualification of a judge. [Tab 6] — Tim Shea

Mr. Shea has made further amendments to Rule 63 after the last meeting. The critical language
is lines 22-27 regarding the standard of “did not know of and could not have known of.” If the timeliness
of the motion is being decided, the party must describe in an affidavit how and when it came to know of
the reasons.

Discussion:

- Magistrate Judge Furse said “their” is used on line 3 when talking about a single judge. Mr.
Shea and Judge Shaughnessy suggested changing the language to “judge’s duties.” Mr.
Andreason proposed dropping the first preposition in line 16 to become: “knew or should
have known of.”

- Judge Shaughnessy asked how subsection (b)(6) operates in practice. Mr. Slaugh said that if
the motion is filed within 21 days of the date when you knew or should have known, then you
have to have a timeliness affidavit. If there are other grounds, then you do not.

- With the foregoing changes, Mr. Andreason moved to send the rule out for comment. Ms.
Mclintosh seconded, and the motion carried.

VIIl.  Rule 5. E-filing and service in the juvenile court. [Tab 9] — Tim Shea

Mr. Shea reported that an amendment has been requested on p. 54, line 37. Because the juvenile
court does not have its own rules for service, it relies on Rule 5. In juvenile court, however, practitioners
don’t receive notification when something has been filed. Therefore, they have asked for this exception
to be approved on an expedited basis so that electronic filing is not recognized as effective service in
juvenile court when electronic filing goes live for them on November 1st. Both the committee and the
board have asked for this change, and Mr. Shea has received no opposition.

Discussion:

- Mr. Andreason asked whether the juvenile rules are separate from the Rules of Civil
Procedure. Messrs. Shea and Hafen responded that they are, but they do not cover
everything. Mr. Hafen explained that they rely on the civil and criminal rules as well, and that
they have a rule that incorporates all of the civil rules that have no juvenile counterpart. Mr.
Andreason questioned why this provision is not put into the juvenile rules instead. Mr. Shea
suggested that, but the board and committee would both prefer to have the change in the
civil rules.

- Some members noted that the language is a bit awkward. Messrs. Scofield and Hafen
suggested moving “except in the juvenile court” to the end of the sentence. Mr. Shea will
make the change.
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- Ms. Townsend moved to approve the rule as amended, with the above change. Judge Blanch
seconded, and the motion carried.

IX. Adjournment.

The meeting adjourned at 5:56 pm. The next meeting will be held on September 23, 2015 at 4:00
pm at the Administrative Office of the Courts.
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Timothy M. Shea
Appellate Court Administrator

Andrea R. Hartines
Clerk of Court

To:
From:
Re:

Supreme Court of Utah
450 South State Street
P.O. Box 140210
Salt Lake City, Utah 84114-0210

Appellate Clerks’ Office
@elephone 801-578-3900
Jfax 801-578-3999

September 14, 2015

Civil Rules Comrrlittee
Tim Shea /— £

Comments to Rules 6, 8, 11, 50, 52, 59, 60 and 63

Matthew IB. Purrant
Chief Justice
Thomas R. Lee
QAgsgociate Chief Justice
Christine M. Burham

Justice
Jill 2. Parrish

Justice
Constandinos Bimonas

Justice

The committee published the attached rules for comment. They are ready for your
recommendations to the Supreme Court. The comments also are attached.

In an attempt to save a little time, | have already made some further changes in
response to the grammar-and-style-type comments. | have indicated these by striking
through the comment. If you disagree with any of those changes, please point them out

before or at the meeting.

There were no comments to Rules 8 or 11. The only comments to Rule 63 were
grammar-and-style-type comments. No one seems to disagree with the committee’s

direction for the other rules. The comments seem intended to try to clarify.

The comment period for Rule 43 and Rule 55 also has closed. Comments to those
rules are still being considered by staff.
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Rule 6. Draft: April 23, 2015

Rule 6. Time.
(a) Computing time. The following rules apply in computing any time period specified in these rules,

any local rule or court order, or in any statute that does not specify a method of computing time.
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(a)(1) When the period is stated in days or a longer unit of time:

(8)(1)(A) exclude the day of the event that triggers the period,;

(a)(1)(B) count every day, including intermediate Saturdays, Sundays, and legal holidays;
and

(2)(1)(C) include the last day of the period, but if the last day is a Saturday, Sunday, or legal
holiday, the period continues to run until the end of the next day that is not a Saturday, Sunday or
legal holiday.
(a)(2) When the period is stated in hours:

(a)(2)(A) begin counting immediately on the occurrence of the event that triggers the period,;

(a)(2)(B) count every hour, including hours during intermediate Saturdays, Sundays, and
legal holidays; and

(a)(2)(C) if the period would end on a Saturday, Sunday, or legal holiday, the period
continues to run until the same time on the next day that is not a Saturday, Sunday, or legal
holiday.
(a)(3) Unless the court orders otherwise, if the clerk’s office is inaccessible:

(a)(3)(A) on the last day for filing under Rule 6(a)(1), then the time for filing is extended to the
first accessible day that is not a Saturday, Sunday or legal holiday; or

(a)(3)(B) during the last hour for filing under Rule 6(a)(2), then the time for filing is extended
to the same time on the first accessible day that is not a Saturday, Sunday, or legal holiday.
(a)(4) Unless a different time is set by a statute or court order, filing on the last day means:

(a)(4)(A) for electronic filing, at midnight; and

(a)(4)(B) for filing by other means, the filing must be made before the clerk’s office is
scheduled to close.

(a)(5) The “next day” is determined by continuing to count forward when the period is measured

after an event and backward when measured before an event.

(a)(6) “Legal holiday” means the day for observing:
(a)(6)(A) New Year's Day;
(a)(6)(B) Dr. Martin Luther King, Jr. Day;
(a)(6)(C) Washington and Lincoln Day;
(a)(6)(D) Memorial Day;
(a)(6)(E) Independence Day;
(a)(6)(F) Pioneer Day;
(a)(6)(G) Labor Day;
(a)(6)(H) Columbus Day;
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38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54

Rule 6. Draft: April 23, 2015

(a)(6)(I) Veterans' Day;
(a)(6)(J) Thanksgiving Day;
(a8)(6)(K) Christmas; and
(a)(6)(L) any day designated by the Governor or Legislature as a state holiday.
(b) Extending time.
(b)(1) When an act may or must be done within a specified time, the court may, for good cause,
extend the time:
(b)(2)(A) with or without motion or notice if the court acts, or if a request is made, before the
original time or its extension expires; or
(b)(2)(B) on motion made after the time has expired if the party failed to act because of
excusable neglect.
(b)(2) A court must not extend the time to act under Rules 50(b) and-€} (d), 52(b), 59(b), (d) and
(e), and-68{b) 60(c).

(c) Additional time after service by mail. When a party may or must act within a specified time after

service and service is made by mail under Rule 5(b)(1)(A)(iv), 3 days are added after the period would

otherwise expire under paragraph (a).
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Rule 8. Draft: April 26, 2014

Rule 8. General rules of pleadings.

(a) Claims for relief. An original claim, counterclaim, cross-claim or third-party claim shall-must
contain a short and plain: (1) statement of the claim showing that the party is entitled to relief; and (2)
demand for judgment for specified relief. Relief in the alternative or of several different types may be
demanded. A party who claims damages but does not plead an amount shall-must plead that their
damages are such as to qualify for a specified tier defined by Rule 26(c)(3). A pleading that qualifies for
tier 1 or tier 2 discovery shall-constitutes a waiver of any right to recover damages above the tier limits
specified in Rule 26(c)(3), unless the pleading is amended under Rule 15.

(b) Defenses; form of denials. A party shallmust state in simple, short and plain terms any
defenses to each claim asserted and shall-must admit or deny the statements in the claim. A party without
knowledge or information sufficient to form a belief about the truth of a statement shallmust so state, and
this has the effect of a denial. Denials shallmust fairly meet the substance of the statements denied. A
party may deny all of the statements in a claim by general denial. A party may specify the statement or
part of a statement that is admitted and deny the rest. A party may specify the statement or part of a
statement that is denied and admit the rest.

(c) Affirmative defenses. An affirmative defense shallmust contain a short and plain: (1) statement
of the affirmative defense; and (2) a demand for relief. A party shall-must set forth affirmatively in a
responsive pleading accord and satisfaction, arbitration and award, assumption of risk, eentributory

negligence;-comparative fault, discharge in bankruptcy, duress, estoppel, failure of consideration, fraud,

illegality, injury by fellow servant, laches, license, payment, release, res judicata, statute of frauds, statute
of limitations, waiver, and any other matter constituting an avoidance or affirmative defense. If a party
mistakenly designates a defense as a counterclaim or a counterclaim as a defense, the court, on terms,
may treat the pleadings as if the defense or counterclaim had been properly designated.

(d) Effect of failure to deny. Statements in a pleading to which a responsive pleading is required,
other than statements of the amount of damage, are admitted if not denied in the responsive pleading.
Statements in a pleading to which no responsive pleading is required or permitted are deemed denied or
avoided.

(e) Consistency. A party may state a claim or defense alternately or hypothetically, either in one
count or defense or in separate counts or defenses. If statements are made in the alternative and one of
them is sufficient, the pleading is not made insufficient by the insufficiency of an alternative statement. A
party may state legal and equitable claims or legal and equitable defenses regardless of consistency.

(f) Construction of pleadings. All pleadings shall-will be construed to do substantial justice.

Advisory Committee Notes
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Rule 11. Draft: January 21, 2015

Rule 11. Signing of pleadings, motions, affidavits, and other papers; representations to court;
sanctions.
(a) Signature.

(a)(1) Every pleading, written motion, and other paper shallkmust be signed by at least one
attorney of record, or, if the party is not represented, by the party.

(a)(2) A person may sign a paper using any form of signature recognized by law as binding.
Unless required by statute, a paper need not be accompanied by affidavit or have a notarized,
verified or acknowledged signature. If a rule requires an affidavit or a notarized, verified or
acknowledged signature, the person may submit a declaration pursuant to Utah Code Section
78B-5-705. If a-statuterequires-an affidavit or a paper with a notarized, verified or acknowledged
signature and-is filed, the party-electronically-files-the paper-the-signature-shallbe-notarized-pursuant
to-Utah-Code-Section-46-1-16 must comply with Rule 5(f).

(a)(3) An unsigned paper shallwill be stricken unless omission of the signature is corrected

promptly after being called to the attention of the attorney or party.

(b) Representations to court. By presenting a pleading, written motion, or other paper to the court
(whether by signing, filing, submitting, or advocating), an attorney or unrepresented party is certifying that
to the best of the person's knowledge, information, and belief, formed after an inquiry reasonable under
the circumstances,

(b)(2) it is not being presented for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation;

(b)(2) the claims, defenses, and other legal contentions are warranted by existing law or by a
nonfrivolous argument for the extension, modification, or reversal of existing law or the establishment
of new law;

(b)(3) the allegations and other factual contentions have evidentiary support or, if specifically so
identified, are likely to have evidentiary support after a reasonable opportunity for further investigation
or discovery; and

(b)(4) the denials of factual contentions are warranted on the evidence or, if specifically so
identified, are reasonably based on a lack of information or belief.

(c) Sanctions. If, after notice and a reasonable opportunity to respond, the court determines that
subdivision-paragraph (b) has been violated, the court may, subject to the conditions stated below,
impose an appropriate sanction upon the attorneys, law firms, or parties that have violated subdivision
paragraph (b) or are responsible for the violation.

(c)(1) How initiated.

(c)(1)(A) By motion. A mation for sanctions under this rule shalkmust be made separately
from other motions or requests and shall describe the specific conduct alleged to violate
subdivision-paragraph (b). It shall-must be served as provided in Rule 5, but shall-may not be filed

with or presented to the court unless, within 21 days after service of the motion (or such other
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Rule 11. Draft: January 21, 2015

period as the court may prescribe), the challenged paper, claim, defense, contention, allegation,

or denial is not withdrawn or appropriately corrected. If warranted, the court may award to the

party prevailing on the motion the reasonable expenses and attorney fees incurred in presenting
or opposing the motion. In appropriate circumstances, a law firm may be held jointly responsible
for violations committed by its partners, members, and employees.

(c)(1)(B) On court's initiative. On its own initiative, the court may enter an order describing
the specific conduct that appears to violate subdivision-paragraph (b) and directing an attorney,
law firm, or party to show cause why it has not violated subdivision-paragraph (b) with respect
thereto.

(c)(2) Nature of sanction; limitations. A sanction imposed for violation of this rule shallmust be
limited to what is sufficient to deter repetition of such conduct or comparable conduct by others
similarly situated. Subject to the limitations in sabparagraphs (c)(2)(A) and (c)(2)(B), the sanction may
consist of, or include, directives of a nonmonetary nature, an order to pay a penalty into court, or, if
imposed on motion and warranted for effective deterrence, an order directing payment to the movant
of some or all of the reasonable attorney fees and other expenses incurred as a direct result of the
violation.

(c)(2)(A) Monetary sanctions may not be awarded against a represented party for a violation
of subdivision-paragraph (b)(2).

(c)(2)(B) Monetary sanctions may not be awarded on the court's initiative unless the court
issues its order to show cause before a voluntary dismissal or settlement of the claims made by
or against the party which is, or whose attorneys are, to be sanctioned.

(c)(3) Order. When imposing sanctions, the court shall-will describe the conduct determined to
constitute a violation of this rule and explain the basis for the sanction imposed.

Advisory Committee Notes
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Rule 50. Draft: April 23, 2015

Rule 50.-Meoti

Judgment
as a matter of law in a jury trial; related motion for a new trial; conditional ruling.

(a) Metion-for-directed-verdict-when-madeeffect Judgment as a matter of law.-Apartywheo

(a)(1) If a party has been fully heard on an issue during a jury trial and the court finds that a

reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue,

the court may:
(a)(1)(A) resolve the issue against the party; and

(a)(1)(B) grant a motion for judgment as a matter of law against the party on a claim or

defense that, under the controlling law, can be maintained or defeated only with a favorable

finding on that issue.

(a)(2) A motion for judgment as a matter of law may be made at any time before the case is

submitted to the jury. The motion must specify the judgment sought and the law and facts that entitle

the moving party to the judgment.
(b) Motion for judgment notwithstanding the verdict.\Whenevera-meotionfora-directed-verdict

at the close of all-the evidence-is-denied-orforany-reason-is-not-granted If the court does not grant

a motion for judgment as a matter of law made under paragraph (a), the court is deemed-considered to

have submitted the action to the jury subject to a-the court later determination-of-deciding the legal

guestions raised by the motion. Net-No later than 14-28 days after entry of judgment— or if the motion

addresses a jury issue not decided by a verdict, a-party-who-has-moved-fora-directed-verdictmay-move

later than 28 days after the jury has-been-was discharged,

prayed-forin the moving party may file a renewed motion for judgment as a matter of law and may include

an alternative_or joint request for a new trial under Rule 59. {-a-verdictwasreturned-In ruling on the

renewed motion the court may:

(b)(1) allow the-judgment to-stand-ermay-reopen-thejudgmentand-either-on the verdict if the jury

returned a verdict;
(b)(2) order a new trial; or
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Rule 50. Draft: April 23, 2015

(b)(S) direct the entry of judgment as#—theweques%ed—verd&et—had—bee&dweeted a matter of law. #

(c) Same-Granting the renewed motion; conditional rulings on grant-efa motion_for new trial.
(c)(1) If the-metion ' i i j
ruleis-granted;-the court shall-grants a renewed motion for judgment as a matter of law, it must also

conditionally rule on the-any motion for a new trial-f-any; by determining whether it-a new trial should
be granted if the judgment is thereafter-later vacated or reversed-and-shall-specify. The court must

state the grounds for conditionally granting or denying the motion for a new trial.

(c)(2) #-Conditionally granting the motion for a new trial is-thus-conditionally-granted,-the-order
thereen-does not affect the judgment’s finality; efthe judgment—tn-casethe-meotionfora-new-trial-has

been-conditionally-granted-and-if the judgment is reversed-en-appeal, the new trial shallkmust proceed
unless the appellate court has-orders otherwise-erdered. Hr-case-If the motion for a new trial has-been

is conditionally denied, the Fespendem—en—appeal-aggellee may assert error in that denial; and-if the

judgment is reversed-on-appeal, the

case must proceed as the appellate court_orders.

(d) Time for losing party’s new-trial motion. Fhe-party-whoseverdict-has-been-setaside-on-metion
forjudgment-notwithstanding-the-verdict-may-serve-a-Any motion for a new trial pursuantto-under Rule
59 by a party against whom judgment as a matter of law is rendered must be filed not later than 14-28
days after entry of the judgment-nretwithstanding-the-verdiet.

{&)-Samedenialof-motion(e) Denying the motion for judgment as a matter of law; reversal on
appeal. If the court denies the motion for judgment-netwithstanding-the-verdictis-denied as a matter of
law, the prevailing party who-prevailed-on-thatmetion-may, asrespondent appellee, assert grounds
entitling him-it to a new trial inthe-eventif the appellate court concludes that the trial court erred in

denying the motion-ferjudgment-notwithstanding-the-verdiet. If the appellate court reverses the judgment,

directing-the-it may order a new trial, direct the trial court to determine whether a new trial shal-should be

granted, or direct the entry of judgment.

Advisory Committee Notes

The 2016 amendments adopt the plain-language style of Federal Rule of Civil Procedure 50. We also

borrow heavily from the 1991 federal Advisory Committee Note, which explains the changes and the

reasoning behind them:

The revision abandons the familiar terminology of “direction of verdict” for several reasons.
The term is misleading as a description of the relationship between judge and jury. It is
also freighted with anachronisms some of which are the subject of the text of former
subdivision (a) of this rule that is deleted in this revision. Thus, it should not be necessary
to state in the text of this rule that a motion made pursuant to it is not a waiver of the right
to jury trial, and only the antiquities of directed verdict practice suggest that it might have
been. The term “judgment as a matter of law” is an almost equally familiar term and appears
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Rule 50.

in the text of Rule 56; its use in Rule 50 calls attention to the relationship between the two
rules. Finally, the change enables the rule to refer to preverdict and post-trial motions with
a terminology that does not conceal the common identity of two motions made at different
times in the proceeding.

Paragraph (a)(1) articulates the standard for the granting of a motion for judgment as a
matter of law. It effects no change in the existing standard. .... The expressed standard
makes clear that action taken under the rule is a performance of the court’s duty to assure
enforcement of the controlling law and is not an intrusion on any responsibility for factual
determinations conferred on the jury .... Because this standard is also used as a reference
point for entry of summary judgment under 56(a), it serves to link the two related provisions.

The revision authorizes the court to perform its duty to enter judgment as a matter of law
at any time during the trial, as soon as it is apparent that either party is unable to carry a
burden of proof that is essential to that party's case. Thus, the second sentence of
paragraph (a)(1) authorizes the court to consider a motion for judgment as a matter of law
as soon as a party has completed a presentation on a fact essential to that party's case.
Such early action is appropriate when economy and expedition will be served. In no event,
however, should the court enter judgment against a party who has not been apprised of
the materiality of the dispositive fact and been afforded an opportunity to present any
available evidence bearing on that fact. ....

As in the federal rule, the time for filing the mo