
From Judge Trent Nelson regarding Rules 8.4 and 14-301 

RCP Committee: 

I wanted to convey just a few thoughts on 14.301(3). (It sounds like we might not be 
discussing, substantively, any changes tonight after all.) At times I lose perspective on 
where we are at, and where we have come from, so I just drafted this very brief 
summary, and a proposal.  

For subsection 3, the first paragraph addresses primarily court proceedings. The second 
paragraph, the one we have been debating, addresses essentially all legal activities.  

On the first paragraph, the U.S. Supreme Court has concluded there is a compelling 
state interest to restrict Free Speech in limited areas. Perhaps the most common scenario 
is the attorney restriction on attempting to influence a jury pool by trying a case in 
public (e.g., Gentile vs. State Bar of Nevada, balancing First Amendment rights and the 
rights of an accused to a fair trial when there is a substantial likelihood that an 
attorney's comments could materially prejudice a pending proceeding). 

The second paragraph is the paragraph that some of us struggle with on First 
Amendment intrusions. (As we've discussed, any free speech restriction must be (1) 
based on a compelling state interest); and (2) narrowly tailored.)  

The Standards appear to have been drafted with primarily a "courtroom" or "litigation" 
perspective on lawyers' activities. Yet, beyond being mandatory and not just 
aspirational now, the Standards already applied to "all interactions" between lawyers. 
Interestingly, the ABA's own Standards for Civility (which are very similar to our 
Standards of Civility) are found in "Guidelines for Litigation Conduct" (emphasis 
added), are aspirational, and explicitly aren't to be used as a basis for punishment or 
sanctions. (I personally like that our Standards are more than aspirational and cover 
more than litigation activities; it is when Standards are mandatory and at the same time 
intrude on First Amendment concerns, that I am cautious.) The ABA Guidelines for 
Conduct do not restrict speech that is or might be viewed as discriminatory. (I 
acknowledge we are not bound by the ABA and we often stray from and improve on 
the ABA's proposals, like we did in 8.4(g)).  

Many of the concerns/problems in Utah, that have been well documented and that we 
are trying to limit, have revolved around employment issues. (I think we have done a 
great job in addressing these in 8.4(g).) Some of the remaining concerns are the sexist or 
harassing remarks said outside of the courtroom between lawyers, and sometimes from 



judges. I wonder if we limit these actions, to the extent we can, not by having paragraph 
two, but by enlarging/emphasizing other parts of the Standards that already touch on 
these issues, though admittedly they do not reach the extent some envision the second 
paragraph to subsection 3 to reach?  

Attached is a proposed 14-301 to spur discussion with red text (removed language) and 
yellow text (added language). In the definition of "law related activities", I did add 
"legal representation" to the list for consideration. [Some proposed changes are 
substantive, and some stylistic.] 



Rule 14-301. Standards of Professionalism and Civility. 
 
Preamble 
 
For the purposes of these Standards, the term “lawyer” includes a licensed paralegal 
practitioner. A lawyer's conduct should be characterized at all times by personal courtesy and 
professional integrity in the fullest sense of those terms. In fulfilling a duty to represent a client 
vigorously as lawyers, we must be mindful of our obligations to the administration of justice, 
which is a truth-seeking process designed to resolve human and societal problems in a rational, 
peaceful, and efficient manner. We must remain committed to the rule of law as the foundation 
for a just and peaceful society. For the purposes of these Standards, the term “lawyer” includes 
a licensed paralegal practitioner. 
 
Conduct that may be characterized as uncivil, abrasive, abusive, hostile, or obstructive impedes 
the fundamental goal of resolving disputes rationally, peacefully, and efficiently. Such conduct 
tends to delay and often to deny justice. 
 
Lawyers should exhibit respect, courtesy, candor and cooperation in dealing with the public, 
participating in the legal system, and in interacting with other lawyers and legal professionals. 
The following standards are designed to encourage lawyers to meet their obligations to each 
other, to litigants and to the system of justice, and thereby achieve the twin goals of civility and 
professionalism, both of which are hallmarks of a learned profession dedicated to public service. 
 
Lawyers should educate themselves on the potential impact of using digital communications 
and social media, including the possibility that communications intended to be private may be 
republished or misused. Lawyers should understand that digital communications in some 
circumstances may have a widespread and lasting impact on their clients, themselves, other 
lawyers, and the judicial system. 
 
We expect judges and lawyers will make mutual and firm commitments to these standards. 
Adherence is expected as part of a commitment by all participants to improve the administration 
of justice throughout this State. We further expect lawyers to educate their clients regarding 
these standards and judges to reinforce this whenever clients are present in the courtroom by 
making it clear that such tactics may hurt the client’s case. 
 
Although for ease of usage the term “court” is used throughout, these standards should be 
followed by all judges and lawyers in all interactions with each other and in any proceedings law 
related activities in this State. Law-related activities include, but are not limited to, settlement 
negotiations; depositions; mediations; representation in legal matters; court appearances; 
CLE’s; events sponsored by the Bar, Bar sections, or Bar associations; and firm parties. Copies 
of these standards may be made available to clients to reinforce our obligation to maintain and 
foster these standards. Nothing in these standards supersedes or detracts from existing 
disciplinary codes or standards of conduct. 
 



Although originally intended to be aspirational, the Supreme Court, by adopting Rule 8.4(h) of 
the Rules of Professional Conduct, has made these Standards mandatory to the extent that an 
egregious violation of the Standards, or a pattern of repeated violations of the Standards where 
a client is harmed or if the conduct is prejudicial to the administration of justice, may subject the 
lawyer to disciplinary action. 
 
Cross-References: R. Prof. Cond. Preamble [1], [13]; : R. Prof. Cond.8.4(h); R. Civ. P. 1; R. Civ. 
P. 65B(b)(5); R. Crim. P. 1(b); R. Juv. P. 1(b); R. Third District Court 10-1-306; Fed. R. Civ. P. 1; 
DUCivR 83-1.1(g). 
 
1. Lawyers shall advance the legitimate interests of their clients, without reflecting any ill-will that 
clients may have for their adversaries, even if called upon to do so by another. Instead, lawyers 
shall treat all other counsel, parties, judges, witnesses, and other participants in all proceedings 
in a courteous and dignified manner. 
 
Comment: Lawyers should maintain the dignity and decorum of judicial and administrative 
proceedings, as well as the esteem of the legal profession. Respect for the court includes 
lawyers’ dress and conduct. When appearing in court, lawyers should dress professionally, use 
appropriate language, and maintain a professional demeanor. In addition, lawyers should advise 
clients and witnesses about proper courtroom decorum, including proper dress and language, 
and should, to the best of their ability, prevent clients and witnesses from creating distractions or 
disruption in the courtroom. 
 
The need for dignity and professionalism extends beyond the courtroom. Lawyers are expected 
to refrain from inappropriate language, maliciousness, or insulting behavior in depositions, 
meetings with opposing counsel and clients, telephone calls, email, and other exchanges. They 
should use their best efforts to instruct their clients and witnesses to do the same. 
 
Cross-References: R. Prof. Cond. 1.4; R. Prof. Cond. 1.16(a)(1); R. Prof. Cond. 2.1; R. Prof. 
Cond. 3.1; R. Prof. Cond. 3.2; R. Prof. Cond. 3.3(a)(1); R. Prof. Cond. 3.4; R. Prof. Cond. 3.5(d); 
R. Prof. Cond. 3.8; R. Prof. Cond. 3.9; R. Prof. Cond. 4.1(a); R. Prof. Cond. 4.4(a); R. Prof. 
Cond. 8.4(d); R. Civ. P. 10(h); R. Civ. P. 12(f); R. App. P. 24(k); R. Crim. P. 33(a); Fed. R. Civ. 
P. 12(f). 
 
2. Lawyers shall advise their clients that civility, courtesy, and fair dealing are expected. They 
are tools for effective advocacy and not signs of weakness. Clients have no right to demand that 
lawyers abuse anyone or engage in any offensive or improper conduct. 
 
Cross-References: R. Prof. Cond. Preamble [5]; R. Prof. Cond. 1.2(a); R. Prof. Cond. 1.2(d); R. 
Prof. Cond. 1.4(a)(5). 
 
3. Lawyers shall not, without an adequate factual basis, attribute to other counsel or the court 
improper motives, purpose, or conduct. Neither written submissions nor oral presentations shall 
disparage the integrity, intelligence, morals, ethics, or personal behavior of any adversary or 



other participant in the legal process unless such matters are directly relevant under controlling 
substantive law or are necessary for legitimate advocacy. 
 
Lawyers shall avoid hostile, demeaning, humiliating, or discriminatory conduct in law-related 
activities Discriminatory conduct includes all discrimination against protected classes as those 
classes are enumerated in the Utah Antidiscrimination Act of 1965, Utah Code section 34A-5-
106(1)(a), and federal statutes, as amended from time to time. 
 
Comment: Lawyers should refrain from expressing scorn, superiority, or disrespect. Legal 
process should not be issued merely to annoy, humiliate, intimidate, or harass. 
 
Special care should be taken to protect witnesses, especially those who are disabled or under 
the age of 18, from harassment or undue contention. Lawyers should refrain from acting upon or 
manifesting bigotry, discrimination, or prejudice toward any person in the legal process, even if 
a client requests it. 
 
Law-related activities include, but are not limited to, settlement negotiations; depositions; 
mediations; court appearances; CLE’s; events sponsored by the Bar, Bar sections, or Bar 
associations; and firm parties. 
 
Cross-References: R. Prof. Cond. Preamble [5]; R. Prof. Cond. 3.1; R. Prof. Cond. 3.5; R. Prof. 
Cond. 8.4; R. Civ. P. 10(h); R. Civ. P. 12(f); R. App. P. 24(k); R. Crim. P. 33(a); Fed. R. Civ. P. 
12(f). 
 
4. Lawyers shall never knowingly attribute to other counsel a position or claim that counsel has 
not taken or seek to create such an unjustified inference or otherwise seek to create a “record” 
that has not occurred. 
 
Cross-References: R. Prof. Cond. 3.1; R. Prof. Cond. 3.3(a)(1); R. Prof. Cond. 3.5(a); R. Prof. 
Cond. 8.4(c); R. Prof. Cond. 8.4(d). 
 
5. Lawyers shall not lightly seek sanctions and will never seek sanctions against or 
disqualification of another lawyer for any improper purpose. 
 
Cross-References: R. Prof. Cond. 3.1; R. Prof. Cond. 3.2; R. Prof. Cond. 8.4(c); R. Prof. Cond. 
8.4(d); R. Civ. P. 11(c); R. Civ. P. 16(d); R. Civ. P. 37(a); Fed. R. Civ. P. 11(c)(2). 
 
6. Lawyers shall adhere to their express promises and agreements, oral or written, and to all 
commitments reasonably implied by the circumstances or by local custom. 
 
Cross-References: R. Prof. Cond. 1.1; R. Prof. Cond. 1.3; R. Prof. Cond. 1.4(a), (b); R. Prof. 
Cond. 1.6(a); R. Prof. Cond. 1.9; R. Prof. Cond. 1.13(a), (b); R. Prof. Cond. 1.14; R. Prof. Cond. 
1.15; R. Prof. Cond. 1.16(d); R. Prof. Cond. 1.18(b), (c); R. Prof. Cond. 2.1; R. Prof. Cond. 3.2; 



R. Prof. Cond. 3.3; R. Prof. Cond. 3.4(c); R. Prof. Cond. 3.8; R. Prof. Cond. 5.1; R. Prof. Cond. 
5.3; R. Prof. Cond. 8.3(a), (b); R. Prof. Cond. 8.4(c); R. Prof. Cond. 8.4(d). 
 
7. When committing oral understandings to writing, lawyers shall do so accurately and 
completely. They shall provide other counsel a copy for review, and never include substantive 
matters upon which there has been no agreement, without explicitly advising other counsel. As 
drafts are exchanged, lawyers shall bring to the attention of other counsel changes from prior 
drafts. 
 
Comment: When providing other counsel with a copy of any negotiated document for review, a 
lawyer should not make changes to the written document in a manner calculated to cause the 
opposing party or counsel to overlook or fail to appreciate the changes. Changes should be 
clearly and accurately identified in the draft or otherwise explicitly brought to the attention of 
other counsel. Lawyers should be sensitive to, and accommodating of, other lawyers’ inability to 
make full use of technology and should provide hard copy drafts when requested and a redline 
copy, if available. 
 
Cross-References: R. Prof. Cond. 3.4(a); R. Prof. Cond. 4.1(a); R. Prof. Cond. 8.4(c); R. Prof. 
Cond. 8.4(d); R. App. P. 11(f). 
 
8. When permitted or required by court rule or otherwise, lawyers shall draft orders that 
accurately and completely reflect the court’s ruling. Lawyers shall promptly prepare and submit 
proposed orders to other counsel and attempt to reconcile any differences before the proposed 
orders and any objections are presented to the court. 
 
Cross-References: R. Prof. Cond. 3.2; R. Prof. Cond. 8.4; R. Civ. P. 7(f); R. Third District Court 
10-1-306(6). 
 
9. Lawyers shall not hold out the potential of settlement for the purpose of foreclosing discovery, 
delaying trial, or obtaining other unfair advantage, and lawyers shall timely respond to any offer 
of settlement or inform opposing counsel that a response has not been authorized by the client. 
 
Cross-References: R. Prof. Cond. 3.2; R. Prof. Cond. 3.4(a); R. Prof. Cond. 4.1(a); R. Prof. 
Cond. 8.4(c); R. Prof. Cond. 8.4(d). 
 
10. Lawyers shall make good faith efforts to resolve by stipulation undisputed relevant matters, 
particularly when it is obvious such matters can be proven, unless there is a sound advocacy 
basis for not doing so. 
 
Cross-References: R. Prof. Cond. 3.1; R. Prof. Cond. 3.2; R. Prof. Cond. 3.4(d); R. Prof. Cond. 
8.4(d); R. Third District Court 10-1-306 (1)(A); Fed. R. Civ. P. 16(2)(C). 
 
11. Lawyers shall avoid impermissible ex parte communications. 
 



Cross-References: R. Prof. Cond. 1.2; R. Prof. Cond. 2.2; R. Prof. Cond. 2.9; R. Prof. Cond. 
3.5; R. Prof. Cond. 5.1; R. Prof. Cond. 5.3; R. Prof. Cond. 8.4(a); R. Prof. Cond. 8.4(d); R. Civ. 
P. 77(b); R. Juv. P. 2.9(A); Fed. R. Civ. P. 77(b). 
 
12. Lawyers shall not send the court or its staff correspondence between counsel, unless such 
correspondence is relevant to an issue currently pending before the court and the proper 
evidentiary foundations are met or as such correspondence is specifically invited by the court. 
 
Cross-References: R. Prof. Cond. 3.5(a); R. Prof. Cond. 3.5(b); R. Prof. Cond. 5.1; R. Prof. 
Cond. 5.3; R. Prof. Cond. 8.4(a); R. Prof. Cond. 8.4(d). 
 
13. Lawyers shall not knowingly file or serve motions, pleadings or other papers at a time 
calculated to unfairly limit other counsel’s opportunity to respond or to take other unfair 
advantage of an opponent, or in a manner intended to take advantage of another lawyer’s 
unavailability. 
 
Cross-References: R. Prof. Cond. 8.4(c); R. Juv. P. 19. 
 
14. Lawyers shall advise their clients that they reserve the right to determine whether to grant 
accommodations to other counsel in all matters not directly affecting the merits of the cause or 
prejudicing the client’s rights, such as extensions of time, continuances, adjournments, and 
admissions of facts. Lawyers shall agree to reasonable requests for extension of time and 
waiver of procedural formalities when doing so will not adversely affect their clients’ legitimate 
rights. Lawyers shall never request an extension of time solely for the purpose of delay or to 
obtain a tactical advantage. 
 
Comment: Lawyers should not evade communication with other counsel, should promptly 
acknowledge receipt of any communication, and should respond as soon as reasonably 
possible. Lawyers should only use data-transmission technologies as an efficient means of 
communication and not to obtain an unfair tactical advantage. Lawyers should be willing to grant 
accommodations where the use of technology is concerned, including honoring reasonable 
requests to retransmit materials or to provide hard copies. 
 
Lawyers should not request inappropriate extensions of time or serve papers at times or places 
calculated to embarrass or take advantage of an adversary. 
 
Cross-References: R. Prof. Cond. 1.2(a); R. Prof. Cond. 2.1; R. Prof. Cond. 3.2; R. Prof. Cond. 
8.4; R. Juv. P. 54. 
 
15. Lawyers shall endeavor to consult with other counsel so that depositions, hearings, and 
conferences are scheduled at mutually convenient times. Lawyers shall never request a 
scheduling change for tactical or unfair purpose. If a scheduling change becomes necessary, 
lawyers shall notify other counsel and the court immediately. If other counsel requires a 
scheduling change, lawyers shall cooperate in making any reasonable adjustments. 



 
Comment: When scheduling and attending depositions, hearings, or conferences, lawyers 
should be respectful and considerate of clients’ and adversaries’ time, schedules, and 
commitments to others. This includes arriving punctually for scheduled appointments. Lawyers 
should arrive sufficiently in advance of trials, hearings, meetings, depositions, and other 
scheduled events to be prepared to commence on time. Lawyers should also advise clients and 
witnesses concerning the need to be punctual and prepared. Lawyers who will be late for a 
scheduled appointment or are aware that another participant will be late, should notify the court, 
if applicable, and all other participants as soon as possible. 
 
Cross-References: R. Prof. Cond. 3.2; R. Prof. Cond. 3.4; R. Prof. Cond. 5.1; R. Prof. Cond. 
8.4(a); R. Juv. P. 20; R. Juv. P. 20A. 
 
16. Lawyers shall not cause the entry of a default without first notifying other counsel whose 
identity is known, unless their clients’ legitimate rights could be adversely affected. 
 
Cross-References: R. Prof. Cond. 8.4; R. Civ. P. 55(a); Fed. R. Civ. P. 55(b)(2). 
 
17. Lawyers shall not use or oppose discovery for the purpose of harassment or to burden an 
opponent with increased litigation expense. Lawyers shall not object to discovery or 
inappropriately assert a privilege for the purpose of withholding or delaying the disclosure of 
relevant and non-protected information. 
 
Cross-References: R. Prof. Cond. 3.1; R. Prof. Cond. 3.2; R. Prof. Cond. 3.4; R. Prof. Cond. 
4.1; R. Prof. Cond. 4.4(a); R. Prof. Cond. 8.4; R. Civ. P. 26(b)(1); R. Civ. P. 26(b)(8)(A); R. Civ. 
P. 37(a)(1)(A), (D); R. Civ. P. 37(c); R. Crim. P. 16(b); R. Crim. P. 16(c); R. Crim. P. 16(d); R. 
Crim. P. 16(e); R. Juv. P. 20; R. Juv. P. 20A; R. Juv. P. 27(b); Fed. R. Civ. P. 26(b)(1); Fed. R. 
Civ. P. 26(g)(1)(B)(ii), (iii). 
 
18. During depositions lawyers shall not attempt to obstruct the interrogator or object to 
questions unless reasonably intended to preserve an objection or protect a privilege for 
resolution by the court. "Speaking objections" designed to coach a witness are impermissible. 
During depositions or conferences, lawyers shall engage only in conduct that would be 
appropriate in the presence of a judge. 
 
Cross-References: R. Prof. Cond. 3.2; R. Prof. Cond. 3.3(a)(1); R. Prof. Cond. 3.4; R. Prof. 
Cond. 3.5; R. Prof. Cond. 8.4; R. Civ. P. 30(c)(2); R. Juv. P. 20; R. Juv. P. 20A; Fed. R. Civ. P. 
30(c)(2); Fed. R. Civ. P. 30(d)(2); Fed. R. Civ. P. 30(d)(3)(A. 
 
19. In responding to document requests and interrogatories, lawyers shall not interpret them in 
an artificially restrictive manner so as to avoid disclosure of relevant and non-protected 
documents or information, nor shall they produce documents in a manner designed to obscure 
their source, create confusion, or hide the existence of particular documents. 
 



Cross-References: R. Prof. Cond. 3.2; R. Prof. Cond. 3.4; R. Prof. Cond. 8.4; R. Prof. Cond. 
3.4; R. Civ. P. 26(b)(1; R. Civ. P. 37; R. Crim. P. 16(a); R. Juv. P. 20; R. Juv. P. 20A; Fed. R. 
Civ. P. 37(a)(4). 
 
20. Lawyers shall not authorize or encourage their clients or anyone under their direction or 
supervision to engage in conduct proscribed by these Standards. 
 
Adopted by Supreme Court order October 16, 2003.   


