MINUTES OF THE SUPREME COURT’S
ADVISORY COMMITTEE ON THE
RULES OF PROFESSIONAL CONDUCT

Law and Justice Center
645 South 200 East
Salt Lake City, UT
December 15, 2008

5:00 pm
ATTENDEES EXCUSED
Matty Branch Stuart Schultz Robert Burton, Chair
Gary Chrystler John Soltis Nayer Honarvar
Steve Johnson Paula Smith
Judge Paul Maughan Leslie Van Frank
Judge Mark May Paul Veasy
Kent Roche Billy Walker
Judge Stephen Roth Earl Wunderli
Gary Sackett

WELCOME AND APPROVAL OF MINUTES

Ms. Branch welcomed the members of the committee. She asked if there
were any corrections to the minutes of the October 27, 2008, meeting. Mr.
Waunderli pointed out a missing “of” in (€) on page 2 of the minutes. Ms. Van
Frank said she did not think the comments attributed to her as to “consistency of
decisions” were accurate. It was agreed that the phrase “she did not think
consistency was the goal” should be deleted. Subject to these changes Judge
Maughan seconded the motion, and it passed unanimously.

DISCUSSION: ADDITIONAL PROPOSED CHANGES TO RULE 14-510

Ms. Branch advised that a majority of committee members had voted to
approve the removal from (f)(5) of the clause “The final decision of the Committee
shall be presumed valid,” and had agreed that the proposed rule changes, once
approved, should be applicable to all proceedings as of the effective date ordered
by the Supreme Court.



)

Ms. Branch then asked Mr. Walker to advise the committee why he
believed OPC should have the right to file an appeal to the Supreme Court after an
Exception hearing and why the “dismissal with condition” provision of
subparagraph (b)(6)(B) should be eliminated.

Mr. Walker said, based on his experience with the screening panels, he felt
that use of the “dismissal with condition” provision had not been sufficiently
defined for the panels. He felt panels had received no guidance as to when the
provision should be used or how it should be enforced. Mr. Walker said he
thought the use of the Diversion rule was the route to go because its use and its
enforceability were well-defined. He also expressed concern that the “dismissal
with condition” sections could undermine the diversion option.

Mr. Sackett said Art Berger and Terry Mclntosh had requested that the
“dismissal upon condition” option be retained, and that he thought it was a good
idea because the diversion option was quite cumbersome. Mr. Sackett said he did
not believe retaining the conditional dismissal would undermine the diversion
option. Mr. Johnson suggested that the conditional dismissal might be a useful
approach for very minor infractions.

Mr. Sackett moved that the dismissal with condition language of (b)(6)(B)
be retained. Mr. Soltis seconded the motion. The motion failed, five in favor, nine
against. Judge Maughan moved that the dismissal with condition language of
(b)(6)(B) be removed. Judge Roth seconded the motion. The motion passed, nine
in favor, five against.

Mr. Walker said it was all right with him that OPC did not have an appeal
right to an Exception hearing, but that once there was a formalized route to the
Supreme Court based on an Exception filed by a respondent, he felt OPC should
also have this route available. He said he thought this approach was consistent with
the OPC’s “party” status in other attorney discipline appeals (i.e. from the district
courts). Mr. Walker said he thought OPC would only appeal when it thought the
chair had acted outside the standards. Also, he said he felt the appeal option was
particularly important now that the rule does not allow a more severe sanction to
be imposed at the Exception stage.

Mr. Sackett said he sees OPC as the prosecutor and that it seemed unseemly
for OPC to be able to appeal what the Ethics and Discipline Committee decided. In
effect, it would be like the prosecutor appealing what the jury decided.

Mr. Soltis asked what OPC wanted to accomplish by having the right to
appeal. Mr. Walker said OPC would appeal to maintain a consistency of standards.



Ms. Smith said Mr. Walker’s position was very much in line with the
administrative licensing process. In that process, either side can appeal after the
final decision is released.

Judge May expressed concern that Mr. Walker’s approach permitted OPC
to get around the prohibition on the Ethics Committee chair not being able to
impose greater discipline.

Judge Maughan moved that OPC not be given an appeal right from an
Exception hearing. Mr. Schultz seconded the motion. The vote on the motion was
a tie - seven in favor, seven opposed. Mr. Walker then moved that the issue be
submitted to the Supreme Court with a notation that the committee was not able to
decide the issue. Judge Roth seconded the motion. It passed unanimously.

NEXT MEETING

Ms. Branch said she was not aware of any pending assignments for the
committee. No future meeting was scheduled, with Mr. Burton or Ms. Branch to
be in contact with the committee members when a meeting is necessary.



AGENDA
SUPREME COURT’S ADVISORY COMMITTEE ON THE
RULES OF PROFESSIONAL CONDUCT
LAW AND JUSTICE CENTER
BOARD ROOM

December 15, 2008, 5:00 p.m.

Welcome and approval of October 27, 2008, minutes Bob Burton
Discussion and final action on Rule 14-510 of Gary Sackett, Billy
the Rules of Lawyer Discipline & Disability Walker

(latest drafts of rule sent by prior e-mails)

* removal from (f)(5) of clause “The final
decision of the Committee shall be presumed valid.”

* application of rule to all existing cases and all new cases
* Billy Walker’s issues

- granting OPC right to file an appeal to the Supreme Court after
Exception hearing

- removing “dismissal with condition” provision from (b)(6)(B)

Other business



2[5 /08 b g

_h [2nd /’“‘9 e

- Cay Cyetley

facl Somiths

rM& M/l MW

7 LQS\(L \[@/\’}Td/\k/

d, &Lﬂ\ Sacltl™

L <J /jLC,( PJ o»é /L’(d,wd\ | o

Mtu w6,

va/ ( kfﬁd‘)?(‘

S’h/{u/f S c.l'\d { ‘}’L

)ﬂ[r\l/\ 50'%&

%’M W/u

Jole /tﬁ[ JM/&__ Mordd_
o)

61‘3/74‘\’2)1_, D

[5‘( 'fl'l/” ‘iSSW";/

:é/(c)(g ;SS% o _
SMZ_SS«Lﬂtﬁ? Uahibiom—  po shudends

. vl ohle, b Ra- (unitdle
ke 6&4%\0‘“ f\dlza Covorg dlSu(\lH L/j f(/\/wwé/(ﬂf




0 "'“\Z)O/{" R/ —_— S‘Vbéh\/\/\/ﬂgj‘ /)-éé%}_ M/V(,V\ ﬂfm

' ‘Y)Q“ ‘H“}f b rﬁ%w\. WW“("\‘ é’lum gsL L#'W

‘ CMM/‘M«% aﬂ/\/@xsaﬂ—/ /3 /hgv[{/\ (el (/(L
(/mv’“ W W&/kk *o iég,w w&lt(( (o Jzo o%%e?”\\

\ Mb"aw ﬂm ‘(f[Aval/——/ét‘f&vf“’W S

J \/L/ LL,

(e Jm,»-mxr T ch\.Q/&CAAJV)W bt

‘!’N U*(‘70 <~ M /%'/ (/\»7( )‘\ ﬁ'\f/\ ,u/b;fc'ﬁﬂ ’7"/49/04:@

/| ] [ \
[ A2 L i |

e
e

)Cl‘@éqk // NQ/ (&&Q ;/\/Yé;,g g

1es Vm:%_ﬁ_x/i‘ Ne, fs aaf\,&,, (o (jlm‘m)

Cmt(im; _ ca't be WLJ&\M Il N Le

Sw:ﬂd\ 44\»\ V&l “ /szm\’v\mg //OL 65-0(')‘\97’\ {_\v

|

Al / [
LAR T. l/\[l/ﬂ !M"’\)G%(yuafﬂ(”‘b (v~ (6[ 3 (7(/00&3 [0

/1Ay, S oz ovelaho ™ L8 1o

S—

7~ . U /,Q/ou‘;\/ @/’éé‘*’\‘“ ; i~ 5{@(%%?—7

e 1) S
\Q}\ k/ A\t /
e 2 ) l&lju@ %ﬂwzj
W Sl Sate L/Hi/ e

—



cadd i
W@%»v o Fanl g P

o oo

sk TPt

§

AN

0l Ll e 1 Nf%&(uf A

0

O Can &M&Z—J (tse, ‘TML&; zﬁfy& e

C (+

vﬂ/l% j\mr/wc7L { {—

meOKMWL®MLWMLM b

Y S ol il

A mﬂ/zM/ﬂ/ T Scegtract e W)

\_______-——-——-‘

N M//

-=I-:

A ‘O‘(/Ovv r!‘{\; . v,;y/ mevx,mi&

N
),/\U(_/
} /l 2

pa (A =
L)V

A o



ol he 4,71#‘ B I p A

Ay Py ']}\Zé}%;—‘w_"_*“

Sucllstt — Thavts N 75 Posecybn§ Seenn

Un§ee nh %f‘ OYC. coatt

0 M M@:ﬁ\/q

t.’ V) 2,
{ l//lA
// L.

v” Phae /W/xe (rontlee

/é// 17/64/(//1/\ e o/~

/)"')XPC(/}\)f /[’,‘,4/0/\

" }\f,wy-

VNV,

. "‘/// i \ ﬂﬂ/ A )

/

L dpepd” see. w)ﬁ—-ﬁ O1C shatch b

FIEPWRC W Fms Astroc o=

dctspm — ot Nt for

tey Pio N .

i OF G gt S L b
c 4

'}f /5“{\% Tﬂ C M ﬂf rw\ d’}p\j\fa(d' \

Sé\;{\fs - u|¢uk bt OfC Wt vanth e 1/\ o
a(covv\r\ Sk P, g Aght o Appe( — ‘W““" ST



ek %\5r€ @ “

o Wff MM =t (1 v bk
bl Lu( V\/N/{Lw\g, Tw@ / / &M‘\ﬁ/ -

_* _ - ; ﬁ‘( c(y‘tre/ — 4% . O“'A/—
d\ﬂw /\»-ﬁ La’ta 291‘/]{" “M/w’ -

R e 5 1 M‘y Lﬁ (S (cMé/H(atg v’%{’\,

- %wﬁ%{%ﬁ(%m% 4—»%7;%- e

Ylm’? /V( /é/(/ f;\/ Ml aeu’W/ 4




N T e o

&) o
| NG
C o
'U{()u“n/\_g\e@é&é&«

CE




