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CHIEF JUSTICE DURRANT, opinion of the Court:
INTRODUCTION

91 Attorney Franklin Brussow appeals from the decision of
the Utah State Bar Ethics and Discipline Committee (Committee) to
sanction him by public reprimand for violating rules 1.15(d) and
1.16(d) of the Utah Rules of Professional Conduct.! After conducting

! The Committee also concluded that Mr. Brussow should be
publicly reprimanded for violating rule 8.4(a) of the Utah Rules of
Professional Conduct. Rule 8.4(a) states that “[i]t is professional
misconduct for a lawyer to violate or attempt to violate the Rules of
Professional Conduct.” Although Mr. Brussow does not specifically
challenge the Committee’s conclusions that he violated rule 8.4(a)
and should be publicly sanctioned for this violation, we note that we
are troubled by the practice of sanctioning attorneys for violating
rule 8.4(a) based solely on their violations of other rules. In this
application of rule 8.4(a), it seems that the rule amounts to no more
than a “piling on,” in that an attorney will never be sanctioned for

(continued...)
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a hearing, a screening panel of the Ethics and Discipline Committee
(Screening Panel) concluded that Mr. Brussow had violated these
rules and recommended that he be publicly reprimanded.
Mr. Brussow filed an exception and requested a hearing to challenge
the Screening Panel’s conclusion. After holding a hearing, the Chair
of the Ethics and Discipline Committee (Chair) denied the exception
and sustained the recommendation of the Screening Panel.

92 We uphold the Committee’s conclusion that Mr. Brussow
violated rule 1.15(d) by failing to provide his client with an account-
ing of the fees she had paid in advance. But because there is no
indication that his failure to provide the accounting caused any
injury or interference with a legal proceeding, we conclude that an
admonition was the appropriate sanction for this violation. We also
uphold the Committee’s conclusion that Mr. Brussow violated rule
1.16(d) by failing to provide his client’s file upon her request.
Because his client was injured by being forced to spend time and
money attempting to retrieve or re-create her file, we agree that a
public reprimand was an appropriate sanction for this violation.

BACKGROUND

93 Mr. Brussow represented Anita Langley in a domestic
relations proceeding involving disputes with her ex-husband over
child support, child custody, and parent time. On August 2, 2007,
Mr. Brussow executed a fee agreementwith Ms. Langley, stating that
she would pay him a retainer of $3,750.00 toward twenty-five hours
of service billed at the rate of $150.00 per hour. Following the
execution of the fee agreement, Mr. Brussow represented
Ms. Langley for abouta year. But during this time, Mr. Brussow sent
Ms. Langley only one billing statement totaling $337.50 for the
services he performed. After sending this billing statement, he
periodically requested and received and received additional
payments from Ms. Langley in order to continue his services.

74 Mr. Brussow’s representation of Ms. Langley culminated
in a four-day trial in May and June of 2008. After the trial,
Ms. Langley’s current husband visited Mr. Brussow’s office and
requested transcripts of depositions taken in the course of the

! (...continued)
only one rule violation. We question the fairness of sanctioning
attorneys for violating rule 8.4(a) every time they violate any other
Rule of Professional Conduct. Accordingly, by this footnote we
direct our rules committee to consider this issue, and in this case, we
decline to impose any sanction based on a violation of rule 8.4(a).
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representation. Mr. Brussow gave Ms. Langley’s husband the
transcripts, and he maintains that her husband agreed to pay the
court reporter’s fees for the transcripts. But neither Ms. Langley nor
her husband paid the fees, and Mr. Brussow eventually paid them
himself.

15 Ms. Langley reports that she terminated Mr. Brussow’s
representation in August 2008, and subsequently hired a new
attorney to replace him. Ms. Langley further states that she re-
quested her file in September, but that Mr. Brussow ignored her
request. Accordingly, her new attorney called Mr. Brussow to
request the file. The new attorney also wrote to Mr. Brussow in early
September, stating that Mr. Brussow was no longer Ms. Langley’s
attorney, requesting that Mr. Brussow produce Ms. Langley’s file,
and reporting that he (the new attorney) had a “desperate need” of
the file in order to proceed with the case. Nonetheless, Mr. Brussow
refused to provide the file until Ms. Langley paid the fees for the
deposition transcripts.

6 In October 2008, Ms. Langley filed a complaint with the
Utah State Bar Office of Professional Conduct (OPC), claiming that
Mr. Brussow had refused to provide her client file and that he had
not provided regular billing statements or an accounting of the fees
that she had paid. Ms. Langley also submitted an application to the
Utah State Bar’s Fee Arbitration and Mediation program with her
complaint. In response, Mr. Brussow ultimately provided
Ms. Langley with her file, but not until December 29, 2008.

{7 In September 2009, the Screening Panel held a hearing
regarding Ms. Langley’s complaint, at which both Mr. Brussow and
Ms. Langley testified. Ms. Langley reported that Mr. Brussow did
not provide regular billing statements, but that she had paid him
$17,500 in legal fees over the course of the year that he had repre-
sented her.? Additionally, she claimed that she had requested an
accounting of the fees she had paid Mr. Brussow on multiple
occasions, but thathe had never provided her with such an account-
ing.

?In her informal complaint, Ms. Langley initially stated that she
had paid Mr. Brussow $14,500, but at the hearing before the
Screening Panel she testified that she had paid $17,500 in legal fees
and expenses. At any rate, Mr. Brussow did not put forth any
evidence to refute her claims, and the Screening Panel found that
“Mr. Brussow could not account for $17,500 in fees and did not
know how much Ms. Langley had paid.”

3
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Y8 Mr. Brussow testified that, after sending Ms. Langley an
initial billing statement, he “got swamped with her case and the
other ones” and had not sent any other billing statements. Nonethe-
less, he denied that Ms. Langley had requested an accounting, and
he maintained that Ms. Langley had paid less than she claimed to
have paid, although he was unable to provide records of her
payments to support his claim. He also indicated that Ms. Langley
owed him additional payments for his services, but said that when
it became obvious that she would not be cooperative about paying,
he had not bothered calculating what she had paid or the total hours
of work he had performed on her behalf.

19 Mr. Brussow acknowledged that he had received requests
for Ms. Langley’s file from Ms. Langley and her new attorney, buthe
argued that he was entitled to retain the file because Ms. Langley
had failed to pay the fees for the deposition transcripts. He also
argued that he had functionally provided the file to Ms. Langley by
sending her copies of his work as he performed it. Finally, he
claimed that retaining the file did not cause any harm to
Ms. Langley.

710 After the hearing, the Screening Panel issued a written
recommendation, which concluded that Mr. Brussow had violated
rule 1.15(d),® 1.16(d),* and 8.4(a)’ of the Rules of Professional
Conduct and recommended that he be publicly reprimanded for
these violations. Mr. Brussow filed an exception to this recommen-
dation and requested a hearing before the Chair.®

711 The Chair held a hearing on Mr. Brussow’s exception in
January 2010. Mr. Brussow and an attorney from the OPC were
present at the hearing, but Ms. Langley was not. At that hearing,
Mr. Brussow conceded that Ms. Langley had requested an account-
ing “when the Bar got involved.” The OPC claims that “[tJhe Bar’s

® UTAH R. PROF'L CONDUCT 1.15(d) (“[A] lawyer shall promptly
deliver to the client. . . any funds or other property that the client. . .
is entitled to receive and, upon request by the client ... shall
promptly render a full accounting regarding such property.”).

#1d.1.16(d) (“Upon termination of representation, a lawyer shall

take steps to the extent reasonably practicable to protect a client’s
interests . ..."). '

*Id. 8.4(a) (“Itis professional misconduct for a lawyer to violate
or attempt to violate the Rules of Professional Conduct . .. .").

® See SUP. CT. R. PROF'L PRACTICE 14-510(c).
4



Cite as: 2012 UT 53
Opinion of the Court

involvement that [Mr.] Brussow references was [Ms.] Langley’s
application to the Utah State Bar’s Fee Arbitration and Mediation
program, which she contacted in addition to her complaint with the
OPC.” The OPC explains that this means that Mr. Brussow admitted
that he had been asked for an accounting no later than December 4,
2008, and by the date of the [e]xception [h]earing on January 19,2010
he still had not provided an accounting to his former client.”

{12 Ultimately, the Chair concluded that Mr. Brussow had
failed to satisfy his burden of showing that the Screening Panel’s
recommendation should be overturned. Accordingly, the Chair
issued a ruling denying the exception and sustaining the recommen-
dation of the Screening Panel, and Mr. Brussow appealed to this
court. We have jurisdiction to hear this appeal under article VIII,
section 4 of the Utah Constitution” and rule 14-510(f)(1) of the
Supreme Court Rules of Professional Practice.?

STANDARD OF REVIEW

713 When anattorney appeals a final committee determination
“[of admonition or public reprimand,” the attorney “shall have the
burden of demonstrating that the Committee action was . . . not
supported by substantial evidence,” or that the action was “[a]n
abuse of discretion” .. . “[a]rbitrary or capricious,” or” contrary to
the Rules of Professional Practice.” In matters of attorney discipline,
we review “findings of facts under the clearly erroneous standard”
while “reserv[ing] the right to draw differentinferences.”*® Butwhen
we review the sanction imposed, “our constitutional responsibility
requires us to make an independent determination as to its correct-

ness.”!!

7 UTAH CONST. art VIII, § 4 (“The Supreme Court by rule shall
govern the practice of law, including . . . the conduct and discipline
of persons admitted to practice law.”).

® SUP. CT. R. PROF'L PRACTICE 14-510(f)(1) (“Within 30 days after
service by OPC of a final, written determination of the Committee
chair [of an admonition or a public reprimand in a matter for which
exceptions have been filed], . . . respondent may file a request for
review with the Supreme Court seeking reversal or modification of
the final determination by the Committee.”).

? SUP. CT. R. PROF'L PRACTICE 14-510(f)(5)(1), (5)(A) - (D).
** In re Discipline of Ince, 957 P.2d 1233, 1236 (Utah 1998).

.
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ANALYSIS

114 Mr. Brussow objects to the Committee’s conclusions that
he violated rules 1.15(d) and 1.16(d) of the Utah Rules of Profes-
sional Conductand thathe should be publicly reprimanded for these
violations. We first consider whether Mr. Brussow violated rule
115(d) by failing to provide, upon Ms. Langley’s request, an
accounting of the fees she had paid, and whether a public reprimand
was the appropriate sanction for this violation. We then consider
whether Mr. Brussow violated rule 1.16(d) by failing to provide
Ms. Langley with her file upon her request, and whether a public
reprimand was the appropriate sanction for this violation. In
conducting this analysis, “we interpret a court rule in accordance
with its plain meaning,” and “[o]ur objective in interpreting a court
rule is to give effect to the intent of the body that promulgated it.”*?

L. BECAUSE MS. LANGLEY PAID FEES IN ADVANCE AND
MR. BRUSSOW FAILED TO PROVIDE HER WITH AN
ACCOUNTING OF THOSE FEES, THE COMMITTEE PROPERLY
FOUND THAT HE VIOLATED RULE 1.15(d), BUT BECAUSE
HIS CONDUCT DID NOT CAUSE ANY INJURY,
ADMONITION IS THE APPROPRIATE SANCTION

A. Because Mr. Brussow Had an Obligation to Comply with
Ms. Langley’s Request for an Accounting of the Fees She Paid Him in
Advance, the Committee Correctly Concluded that
- He Violated Rule 1.15(d)

915 Rule 1.15(d) of the Utah Rules of Professional Conduct
states that “a lawyer shall promptly deliver to the client . . . any
funds or other property that the client. . . is entitled to receive and,
upon request by the client. . . shall promptly render a full account-
ing regarding such property.” This rule applies to funds or property
that the attorney is holding on behalf of the client and that the client
would be entitled to receive upon the termination of the representa-
tion. For instance, a client would be entitled to receive a settlement
paid by a third party to an attorney on the client’s behalf or un-
earned fees paid by the client in advance of an attorney’s services.
And under the plain language of rule 1.15(d), “a lawyer shall

12 State v. Rothlisberger, 2006 UT 49, § 15, 147 P.3d 1176. We note
that we are, of course, the body that promulgated the Utah Rules of
Professional Practice. See UTAH CONST. art. VIII, § 4 (“The Supreme
Court by rule shall govern the practice of law, including admission
to practice law and the conduct and discipline of persons admitted
to practice law.”).
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promptly deliver [such funds or property] to the client,” and “shall
promptly render a full accounting” of such funds or property upon
the client’s request.

716 Despite this language, the OPC claims that this rule
requires attorneys to account for “any funds or property relating to
the client.” Thus, the OPC contends that after Ms. Langley “paid him
any amount,” Mr. Brussow was in violation of the rule when
Ms. Langley requested an accounting and Mr. Brussow failed to
provide her with one. But the language of rule 1.15(d) does not
support the OPC’s broad interpretation of this rule. The rule refers
only to “any funds or other property that the client . . . is entitled to
receive.”'> Rule 1.15(d) does not require an attorney to provide an
accounting of property and funds the client is not entitled to receive.
Thus, rule 1.15(d) does not require an attorney to provide an
accounting of payments made by a client for services after they were
performed because the attorney has already earned these fees.
Therefore, the client would not be entitled to receive any portion of
such funds from the attorney upon the termination of the representa-
tion.

17 Accordingly, rule 1.15(d) would not apply if Ms. Langley
was seeking an accounting for fees that she had paid Mr. Brussow
after he had performed services on her behalf because her request for
an accounting would not concern funds that she would be entitled
to receive." Rule 1.15(d) could apply, however, if Ms. Langley was
seeking an accounting for funds she had paid Mr. Brussow prior to
his performance of services on her behalf because, upon termination
of the representation, Ms. Langley would be entitled to receive funds
that she had paid but that Mr. Brussow had not yet earned.

{18 But Mr. Brussow does not argue that Ms. Langley is only
seeking an accounting for funds that she paid after services were
rendered. Indeed, Mr. Brussow concedes that Ms. Langley paid him
prior to his performance of services. She paid Mr. Brussow an initial
retainer of $3,750. And Mr. Brussow sent Ms. Langley only one bill,

¥ UTAH R. PROF'L CONDUCT 1.15(d) (emphasis added).

' Regardless of whether a client paid following the performance
of services or in advance, if a client requests an accounting, rule
1.4(a) of the Utah Rules of Professional Conduct provides that an
attorney must “promptly comply with reasonable requests for
information.” UTAH R. PROF'L CONDUCT 1.4(a)(4). But in this case,
Mr. Brussow was never charged with a violation of rule 1.4(a), so we
do not consider whether his conduct might have violated this rule.

7 .
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which was for $337.50. Thus, Mr. Brussow has not accounted for the
remainder of the retainer. Further, because Mr. Brussow periodically
demanded payments from Ms. Langley without providing
Ms. Langley with billing statements, it is not clear whether the fees
Ms. Langley paid over time had been earned by Mr. Brussow at the
time they were paid or if they were paid in advance of further
services. If these were advance payments and any portion was
unearned by Mr. Brussow upon the termination of his representation
of Ms. Langley, she would be entitled to have such funds returned
to her. But Mr. Brussow has not accounted for these funds either.
And in his brief and at oral argument, Mr. Brussow admits that he
should have provided Ms. Langley with an accounting upon her
request.

19 Although Mr. Brussow asserts that Ms. Langley still owes
him for services performed on her behalf, because Mr. Brussow
received an advance retainer and subsequent payments from
Ms. Langley and did not send billing statements showing whether
these payments had been earned, itis not clear whether Mr. Brussow
has earned all the fees that he received from Ms. Langley. Accord-
ingly, rule 1.15(d) applies to Ms. Langley’s request for an accounting.
And because Mr. Brussow did not provide Ms. Langley with an

accounting upon her request, we conclude that he violated rule
1.15(d).

B. Because Mr. Brussow'’s Failure to Provide an Accounting Did Not
Cause Any Injury or Interference with a Legal Proceeding, the Proper
Sanction for His Violation of Rule 1.15(d) Was an Admonition

920 Rule 14-604 of the Supreme Court Rules of Professional
Practice provides standards for imposing lawyer sanctions. The
presumptive sanction for negligent attorney misconduct is either a
reprimand or an admonition. A reprimand is the presumptive
sanction if the conduct “cause[d] injury . . . [or] interference with a
legal proceeding,”’® while an admonition is the presumptive
sanction if the attorney’s conduct “cause[d] little or no injury” but
“expose[d] a party, the public, or the legal system to potential injury
or cause[d] potential interference with a legal proceeding.”

921 In its brief, the OPC does not contend that Mr. Brussow
harmed Ms. Langley by failing to provide an accounting. Further,
the Screening Panel’s written recommendation explained only that
Mr. Brussow violated rule 1.15(d) by failing to provide Ms. Langley

' SUP. CT. R. PROF'L PRACTICE 14-605(c)(1).

16 Id. 14-605(d)(1).
8
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with an accounting; it did not discuss any way in which this failure
caused injury or interference with a legal proceeding. Similarly, in
his ruling, the Chair notes only that “[t]here is substantial evidence
to support the Screening Panel’s determination that [Mr.] Brussow
violated [r]ule 1.15(d),” without discussing whether there is any
evidence of injury or interference with a legal proceeding as a result
of this violation.

922 We see no way in which Mr. Brussow caused any injury or
interference with a legal proceeding by failing to provide
Ms. Langley with an accounting upon her request. Indeed, if
Mr. Brussow’s assertion that Ms. Langley still owes him for services
rendered on her behalf is correct,'” his failure to provide an account-
ing only delayed Ms. Langley’s obligation to pay additional fees.
Accordingly, we conclude that an admonition, rather than a
reprimand, is the proper sanction for Mr. Brussow’s violation of
rule 1.15(d).

II. BECAUSE RULE 1.16(d) REQUIRES AN ATTORNEY TO
PROVIDE A CLIENT’S FILE UPON THE CLIENT’S REQUEST,
THE COMMITTEE CORRECTLY FOUND THAT MR. BRUSSOW
VIOLATED THIS RULE, AND BECAUSE MS. LANGLEY WAS
HARMED BY MR. BRUSSOW'’S CONDUCT, A PUBLIC

REPRIMAND IS THE APPROPRIATE SANCTION

A. Because Rule 1.16(d) Requires Attorneys to Provide Clients with
- Their Files upon Request, Mr. Brussow’s Failure to Provide
Ms. Langley with Her File Violated the Rule

123 Rule1.16(d) requires that “[u]pon termination of represen-
tation, a lawyer shall take steps to the extent reasonably practicable
to protect a client’s interests, such as . . . surrendering papers and
property to which the client is entitled.” Specifically, rule 1.16(d)
states that “[t]he lawyer must provide, upon request, the client's file

7 For instance, at the hearing before the Screening Panel,
Mr. Brussow indicated that Ms. Langley still owed him payments for
his services, and at the hearing before the Chair, he testified that
Ms. Langley had “filed a verified petition to arbitrate [a] fee dispute,
where she admitted she owed . .. $25,500.” Similarly, in his brief on
appeal, Mr. Brussow argues that the docket entry sheets that he
presented at the hearings before the Screening Panel and the Chair
“tended to corroborate that extensive legal services were rendered
which at the $150 hourly billing rate totaled well in excess” of the
amount that Ms. Langley claimed she had paid.

9
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to the client.”’® The official comments clarify that “a lawyer shall
provide.. . the client’s file to the client notwithstanding any other law,
including attorney lien laws.”*® Further, the comments state that “[t]he
Utah rule differs from the ABA Model Rule in requiring that papers
and property considered to be part of the client’s file be returned to
the client notwithstanding any other laws or fees or expenses owing to the
lawyer.”®

24 In spite of the clear language contained in rule 1.16(d) and
the official comments to the rule, Mr. Brussow argues that he was
justified in refusing to provide Ms. Langley with her file. Specifi-
cally, he argues that he did not violate the rule because
(1) Ms. Langley engaged in fraudulent behavior and was therefore
not entitled to her file, (2) he had an attorney’s lien on the file, (3) he
functionally provided Ms. Langley with her file by emailing her
copies of his work as he performed it, and (4) he did not injure
Ms. Langley by withholding the file. We reject each of these
arguments.

925 First, Mr. Brussow claims that he was not required to give
Ms. Langley her file because she engaged in fraudulent behavior.
Specifically, he contends that Ms. Langley committed fraud by
promising to pay for the transcripts of the depositions and then
refusing to do so. Thus, Mr. Brussow argues that Ms. Langley was
notentitled to receive her file and thathis refusal to provide her with
the file therefore did not violate rule 1.16(d).

926 But Mr. Brussow misunderstands rule 1.16(d). In the
contextof the rule’s requirement that attorneys “must provide, upon
request, the client’s file to the client,” the rule’s reference to the
“papers . . . to which the client is entitled” relates to the type of
materials a client is entitled to receive. And the official comments to
the rule clarify that a client is entitled to receive, as part of the client
file, “all papers and property the client provides to the lawyer;
litigation materials such as pleadings, motions, discovery, and legal
memoranda; all correspondence; depositions; expert opinions;
business records; exhibits or potential evidence; and witness
statements.”*" On the other hand, the client is not entitled to receive
“the lawyer’s work product such as recorded mental impressions;

'® UTAH R. PROF'L CONDUCT 1.16(d).
¥ Id. cmt. 9 (emphasis added).
® Id. (emphasis added).

21d.
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research notes; legal theories; internal memoranda; and unfiled
pleadings.”* In sum, rule 1.16(d) requires the attorney to surrender
the documents thata clientis entitled to receive, as opposed to other
documents, which the attorney may have generated on behalf of the
client but which the client is not entitled to receive. Thus, under rule
1.16(d), Mr. Brussow should have provided Ms. Langley with all the
materials she was entitled to receive as part of her client file.

27 Second, Mr. Brussow claims thathe retained Ms. Langley’s
file in order to assert a lien on the file to secure payments that he
believes Ms. Langley owes him for a bill that he paid on her behalf.
But the plain language of rule 1.16(d) does not allow attorneys to
assert a lien on client files to secure payments from a client.?® As
discussed, rule 1.16(d) requires that an attorney “must provide,
upon request, the client’s file to the client.”* And the official
comments explicitly state that“[u]pon termination of representation,
a lawyer shall provide, upon request, the client’s file to the client
notwithstanding any other law, including attorney lien laws” and
“notwithstanding any . . . fees or expenses owing to the lawyer.”?

928 Further, in Jones, Waldo, Holbrook & McDonough v. Dawson,
we criticized the practice of attorneys retaining client files to assert
liens for unpaid fees.” Under a former version of the Utah Rules of
Professional Conduct, we explained that, although the rules
permitted an attorney to withdraw from representation for nonpay-

21d.

# Section 38-2-7 of the Utah Code does recognize attorney liens.
But even when it is permissible for an attorney to assert a lien
against the money or property of a client, section 38-2-7 prescribes
the proper procedure for enforcing a lien, and Mr. Brussow did not
follow the requisite procedure. See UTAH CODE § 38-2-7 (4); id.
§ 38-2-7(5); id. § 38-2-7(6). Further, section 38-2-7 does not list the
client file as one of the types of money or property upon which an
attorney may assert a lien for unpaid fees or expenses. See id § 38-2-
7(2). And to the extent that section 38-2-7 leaves open the possibility
of a lien on a client file, the official comments to rule 1.16(d) make it
clear that it is a violation of the Utah Rules of Professional Conduct
to retain a client’s file following a request from the client, even if
such a course of action would be permissible under section 38-2-7 of
the Utah Code. UTAH R. PROF'L CONDUCT 1.16(d) cmt. 9.

2 UTAH R. PROF'L CONDUCT 1.16(d).
% Id. cmt. 9.

%923 P.2d 1366, 1375-76 (Utah 1996).
11
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ment after giving a client adequate warning, the rules required
attorneys to take steps to protect clients’ interests, including
“surrendering papers and property to which the client s entitled.”?
Accordingly, we noted that the attorney in Jones, Waldo, Holbrook &
McDonough “failed to protect [the client’s] best interest when it
refused to surrender her file in derogation of that rule.”? We
concluded by saying that “when disputes [regarding fees] . . . arise,
attorneys should settle them without resorting to . . . retaining files
to coerce payment.”?

129 Although we did notcategorically prohibitattorneys from
asserting a lienagainstclients’ files under any circumstances in Jones,
Waldo, Holbrook & McDonough, the applicable rule in force at the time
was rule 1.14(d), which provided that “[t]he lawyer may retain
papers relating to the client to the extent permitted by other law.”*°
The official comment similarly stated that “[t]he lawyer may retain
papers as security for a fee only to the extent permitted by law.”*!
This rule may have left open the possibility of an attorney retaining
aclient’sfile to asserta lien for unpaid fees. Butrule 1.16(d) replaced
the then-applicable rule 1.14(d), and as discussed, the language of
rule 1.16(d) and its official comments expressly rejects such a
possibility.*

130 Third, Mr. Brussow argues that he functionally provided
Ms. Langley with her file by emailing her copies of his work as he

% Id. at 1376 (internal quotation marks omitted).
B1d.

1d.

* UTAHR. PROF'L CONDUCT 1.14(d) (1995).

Id. cmt.

%2 Mr. Brussow argues that courts in other jurisdictions have
permitted attorney retaining liens on clients’ files. See Lucky Goldstar
Int'l (America) v. Int’l Mfg. Sales Co., 636 F. Supp. 1059, 1061-65 (N.D.
I1l. 1986); Marsh, Day, & Calhoun v. Salomon, 529 A.2d 702, 706 n.4
(Conn. 1987); Vogelhut v. Kandel, 502 A.2d 1120, 1123-24 (Md. Ct.
Spec. App. 1986). But none of these cases interpret a professional
rule or requirement with language similar to our rule 1.16(d). Thus,
while other jurisdictions may permit an attorney to assert a lien on
aclient’s file, rule 1.16(d) and its official comments make it clear that
there is no exception to an attorney’s duty to provide a client’s file
that would allow an attorney to hold a retaining lien on the file for
unpaid fees or expenses.

12
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performed it. This argument finds no support in the plain language
of rule 1.16(d). Rule 1.16(d) states that the attorney “must provide. ..
the client’s file to the client.”* And, as mentioned previously, the
official comments to rule 1.16(d) state that “the client file generally
would include . . . all papers and property the client provides the
lawyer; litigation materials such as pleadings, motions, discovery,
and legal memoranda; all correspondence; depositions; expert
opinions; business records; exhibits or potential evidence; and
witness statements.”**

131 And although Mr. Brussow may have sent Ms. Langley
copies of his work as he performed it, her client file likely contained
more than the documents that he drafted, such as documents
submitted by the opposing party in the proceeding, discovery
materials, depositions, or witness statements. Further, Ms. Langley
testified at the hearing before the Screening Panel that she and her
new lawyer had to “try to catch up on what was going on without
the file by getting copies of the court records.” This testimony
indicates that Ms. Langley did not have the information that she
needed from her client file to move forward with her case. Thus,
regardless of whether Mr. Brussow sent Ms. Langley copies of his
work as he performed it, rule 1.16(d) required him to provide her file
to her upon her request.

{32 Finally, Mr. Brussow argues that his failure to provide
. Ms. Langley with her file did notinjure her and that he therefore did
not violate rule 1.16(d). But we do not consider whether the client
has been injured by an attorney’s failure to provide the file in
determining if the rule has been violated. When Mr. Brussow failed
to provide the file to Ms. Langley upon her request, he violated the
rule, regardless of whether that failure injured her. In any case, as
discussed below, we conclude that Ms. Langley was injured by
Mr. Brussow’s failure to provide her with her file.

933 Insum, rule1.16(d) requires an attorney to provide a client
with the client’s file upon the client’s request. Because Mr. Brussow
did not provide Ms. Langley with her file when she requested it, we
conclude that the Committee was correct in determining that
Mr. Brussow violated rule 1.16(d).

B. Because Mr. Brussow'’s Failure to Provide the File Harmed
Ms. Langley, a Public Reprimand Was the Proper Sanction

* UTAH R. PROF'L CONDUCT 1.16(d) (emphasis added).

% 1d. cmt. 9.
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134 Asdiscussed above, the presumptive sanction for attorney
misconduct depends on whether the attorney “cause[d] injury to a
party, the public, or the legal system, or cause[d] interference with
a legal proceeding.”* Where the conduct has caused injury or
interference with a legal proceeding, the presumptive sanction is a
reprimand,® and where the conduct has not caused injury or
interference with a legal proceeding, the proper presumptive
sanction is an admonition.” Mr. Brussow argues that his failure to
provide the file did not injure Ms. Langley or cause interference with
a legal proceeding because there was no action pending in her case
at the time of her request. We reject this argument.

135 Although there may have been no action pending in her
case, Ms. Langley may not have known this without access to her
file. Further, because Mr. Brussow refused to provide her file,
Ms. Langley had to pay her new attorney to draft a letter and obtain
the file from Mr. Brussow. Indeed, Ms. Langley stated in her
informal complaint that “without my file, my current attorney is
duplicating the file by requesting documents directly from the
[c]ourt,” resulting in her “losing valuable time that should be spent
on litigating my case, wasting money to have my attorney argue
with Mr. Brussow on the ethics of returning the file, and wasting
money on re-creating a copy from the Court files at an outrageous
expense.” Ms. Langley would not have spent money and time on her
new attorney’s attempt to re-create the file or retrieve the file from
Mr. Brussow if he had provided the file to Ms. Langley when she
requested it. Thus, because Mr. Brussow’s violation of rule 1.16(d)
injured Ms. Langley, a reprimand is the appropriate presumptive
sanction.

936 On appeal, Mr. Brussow argues that we should consider
mitigating circumstances that would warrant a lesser sanction than
the presumptive sanction of a public reprimand.®® On the other

% SUP. CT. R. PROF'L PRACTICE 14-605(c)(1).
% Id. 14-605(c).
¥ Id. 14-605(d).

* Mr. Brussow attempted to present evidence of mitigating
circumstances for the first time at the exception hearing before the
Chair. The Chair declined to consider Mr. Brussow’s evidence and
arguments regarding mitigating circumstances, stating that, because
Mr. Brussow had not presented “the factual basis for these argu-
ments to the Screening Panel. .. [, he] may not properly do so for the

(continued...)
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hand, the OPC asserts that there are aggravating circumstances that
would justify a greater sanction. In accordance with our general
preservation rule,” we decline to consider evidence of mitigating or
aggravating circumstances that was not presented before the
Screening Panel.*’ “The two primary considerations underlying the
[preservation] rule arejudicial economy and fairness.”* These policy
considerations apply to our decision not to consider evidence of
mitigating and aggravating circumstances for the first time on
appeal.

137 First, requiring parties to present their evidence and
arguments to the Screening Panel promotes judicial economy.
“[A]ttorney discipline proceedings, being the exclusive province of
this court, are conducted under the rules and directions we give.”*
Although we have the authority to “govern the practice of law,
including admission to practice law and the conduct and discipline
of persons admitted to practice law,”* under our court rules, itis the
responsibility of the Screening Panel to make recommendations
concerning whether attorneys should be disciplined for the conduct
alleged in an informal complaint.*

138 Accordingly, our rules provide that “[iJnformal complaints
shall be randomly assigned to screening panels,” which “shall
review, investigate, and hear all informal complaints charging
unethical and/or unprofessional conduct against members of the
Bar.”* And after a “review, investigation, hearing and analysis, the
screening panels shall determine the action to be taken on any

% (-..continued)
first time at the [e]xception [h]earing.”

% See Patterson v. Patterson, 2011 UT 68, § 12, 266 P.3d 828 (“We
generally will not consider an issue unless it has been preserved for
appeal.”).

* Cf. In re Discipline of Stubbs, 1999 UT 15, ] 29, 974 P.2d 296
(declining to consider an attorney’s argument that the district court
should have held a separate sanctions hearing because he had not

requested that the court hold such a hearing and he therefore “failed
to preserve that issue for appellate review”).

“! Patterson, 2011 UT 68,  15.

* In re Discipline of Harding, 2004 UT 100, 18, 104 P.3d 1220.
* UTAH CONST. art. VIII, § 4.

* SuP. CT. R. PROF'L PRACTICE 14-503(f).

*Id.
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informal complaint which, based upon the facts of the particular
case, is most consistent with the public interest and the Rules of
Professional Conduct.”* Thus, it promotes judicial economy for the
parties to bring their arguments and evidence before the Screening
Panel for its consideration when making its initial recommendation.

739 Second, requiring parties to present their evidence and
arguments to the Screening Panel promotes fairness. Our rules
provide that both the respondent and the complainant have the
opportunity to appear before the Screening Panel, and during the
hearing, they may testify, present witnesses, be present for the
presentation of evidence, and seek responses from the other party to
questions.”” Because both the respondent and the complainant have
the right to be present individually and participate during the
hearing before the Screening Panel, such a hearing provides a fair
setting to raise claims and present evidence. But on appeal, the
respondent and the complainant may not have such opportunities.
Thus, it promotes fairness to require parties to raise their arguments
and present evidence in the first instance before the Screening Panel.

140 Accordingly, we do not consider evidence of mitigating
and aggravating circumstances that was not brought before the
Screening Panel, and we uphold the Committee’s determination that
a public reprimand is the appropriate sanction for Mr. Brussow’s
violation of rule 1.16(d).

CONCLUSION

741 For the foregoing reasons, we affirm the Committee’s
conclusion that Mr. Brussow violated rule 1.15(d) by failing to
provide Ms. Langley with an accounting of the fees she paid, and
that he violated rule 1.16(d) by failing to provide Ms. Langley with
her file. Because Mr. Brussow’s failure to provide an accounting did
notharm Ms. Langley, we conclude that the appropriate sanction for
Mr. Brussow’s violation of rule 1.15(d) was an admonition. But
because Mr. Brussow’s failure to provide the file did harm
Ms. Langley, we affirm the Committee’s conclusion that a public
reprimand is the appropriate sanction for Mr. Brussow’s violation of
rule 1.16(d).

“1d.

Y7 4. 14-510(b)(2).
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Rule 8.3. Reporting Prefessional-Misconduct.

(a) A lawyer who knows that another lawyer has committed a violation of the
Rules of Professional Conduct that raises a substantial question as to that
lawyer's honesty, trustworthiness or fitness as a lawyer in other respects shall
inform the appropriate professional authority.

(b) A lawyer who knows that a judge has committed a violation of applicable
Rules of Judicial Conduct that raises a substantial question as to the judge's
fitness for office shall inform the appropriate authority.

(c) This Rule does not require disclosure of information otherwise protected by
Rule 1.6 or information gained by a lawyer or judge while participating in an
approved lawyers assistance program.

Comment

[1] Self-regulation of the legal profession requires that members of the profession
initiate disciplinary investigation when they know of a violation of the Rules of
Professional Conduct. Lawyers have a similar obligation with respect to judicial
misconduct. An apparently isolated violation may indicate a pattern of
misconduct that only a disciplinary investigation can uncover. Reporting a
violation is especially important where the victim is unlikely to discover the
offense.

[2] A report about misconduct is not required where it would involve violation of
Rule 1.6. However, a lawyer should encourage a client to consent to disclosure
where prosecution would not substantially prejudice the client's interests.

[3] If a lawyer were obliged to report every violation of the Rules, the failure to
report any violation would itself be a professional offense. Such a requirement
existed in many jurisdictions but proved to be unenforceable. This Rule limits the
reporting obligation to those offenses that a self-regulating profession must
vigorously endeavor to prevent. A measure of judgment is, therefore, required in
complying with the provisions of this Rule. The term "substantial' refers to the
seriousness of the possible offense and not the quantum of evidence of which
the lawyer is aware. A report should be made to the bar disciplinary agency
unless some other agency, such as a peer review agency, is more appropriate in
the circumstances. Similar considerations apply to the reporting of judicial
misconduct.

[4] The duty to report professional misconduct does not apply to a lawyer
retained to represent a lawyer whose professional conduct is in question. Such a
situation is governed by the rules applicable to the client-lawyer relationship.

[5] Information about a lawyer’s or judge’s misconduct or fithness may be received
by a lawyer in the course of that lawyer’s participation in an approved lawyers or
judges assistance program. In that circumstance, providing for an exception to
the reporting requirements of paragraphs (a) and (b) of this Rule encourages
lawyers and judges to seek treatment through such a program. Conversely,
without such an exception, lawyers and judges may hesitate to seek assistance



from these programs, which may then result in additional harm to their
professional careers and additional injury to the welfare of clients and the public.



Rule 14-509. GreundsMisconduct and grounds for discipline.

It shall be misconduct and a ground for discipline for a lawyer to:

(a) violate the Rules of Professional Conduct;

(b) willfully violate a valid order of a court or a screening panel imposing
discipline;

(c) be publicly disciplined in another jurisdiction;

(d) fail to comply with the requirements of Rule 14-526(e); or

(e) fail to notify the OPC of public discipline in another jurisdiction in accordance
with Rule 14-522(a).



Rule 14-605. Imposition of sanctions.

Absent aggravating or mitigating circumstances, upon application of the factors
set out in Rule 14-604, the following sanctions are generally appropriate.

(a) Disbarment. Disbarment is generally appropriate when a lawyer:

(a)(1) knowingly engages in proefessionatmisconduct as defineddescribed in Rule
8-4{a);{d)—{e);-or{H14-509 of the Supreme Court Rules of Professional
GenduetPractice with the intent to benefit the lawyer or another or to deceive the
court, and causes serious or potentially serious injury to a party, the public, or the
legal system, or causes serious or potentially serious interference with a legal
proceeding; or

(a)(2) engages in serious criminal conduct, a necessary element of which
includes intentional interference with the administration of justice, false swearing,
misrepresentation, fraud, extortion, misappropriation, or theft; or the sale,
distribution, or importation of controlled substances; or the intentional killing of
another; or an attempt or conspiracy or solicitation of another to commit any of
these offenses; or

(a)(8) engages in any other intentional misconduct involving dishonesty, fraud,
deceit, or misrepresentation that seriously adversely reflects on the lawyer's
fitness to practice law.

(b) Suspension. Suspension is generally appropriate when a lawyer:

(b)(1) knowingly engages in prefessioral-misconduct as defireddescribed in Rule
8-4(a){d)—(e);-o{H14-509 of the Supreme Court Rules of Professional
GCenduetPractice and causes injury or potential injury to a party, the public, or the
legal system, or causes interference or potential interference with a legal
proceeding; or

(b)(2) engages in criminal conduct that does not contain the elements listed in
Rule 14-605(a)(2) but nevertheless seriously adversely reflects on the lawyer's
fitness to practice law.

(c) Reprimand. Reprimand is generally appropriate when a lawyer:

(c)(1) negligently engages in prefessienatmisconduct as defineddescribed in
Rule 8-4(a)—(d);H{e),-or{H14-509 of the Supreme Court Rules of Professional
GondustPractice and causes injury to a party, the public, or the legal system, or
causes interference with a legal proceeding; or

(c)(2) engages in any other misconduct that involves dishonesty, fraud, deceit, or
misrepresentation and that adversely reflects on the lawyer's fitness to practice
law.

(d) Admonition. Admonition is generally appropriate when a lawyer:

(d)(1) negligently engages in prefessionat-misconduct as definreddescribed in
Rule 8-4{a)—{d);H{e),-or{H14-509 of the Supreme Court Rules of Professional




"\ﬂ

| GenduetPractice and causes little or no injury to a party, the public, or the legal
system or interference with a legal proceeding, but exposes a party, the public, or
the legal system to potential injury or causes potential interference with a legal
proceeding; or

| (d)(2) engages in any prefessienat-misconduct not otherwise identified in this rule
that adversely reflects on the lawyer's fitness to practice law.



Rule 8.4. Misconduct.
It is professional misconduct for a lawyer to:

(a) vielate-orwillfully attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to violate or willfully attempt to do so, or do so
through the acts of another;-.

(b) commit a criminal act that reflects adversely on the lawyer's honesty,
trustworthiness or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence improperly a government agency or
official or to achieve results by means that violate the Rules of Professional
Conduct or other law; or

(f) knowingly assist a judge or judicial officer in conduct that is a violation of
applicable rules of judicial conduct or other law.

Comment

[1] Lawyers are subject to discipline when they vielate-erwillfully attempt to
violate the Rules of Professional Conduct, or knowingly assist or induce another
to violate or willfully attempt to do so through the acts of another, as when they
request or instruct an agent to do so on the lawyer’s behalf. Paragraph (a),
however, does not prohibit a lawyer from advising a client concerning action the
client is legally entitled to take.

[1][a] Utah Rule differs from the model rule because in Utah it is not a violation of
8.4(a) if the only misconduct is a violation of another rule of professional conduct.
See 14-509 of the Supreme Court Rules of Professional Practice for the
definition of lawyer misconduct.

[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such
as offenses involving fraud and the offense of willful failure to file an income tax
return. However, some kinds of offenses carry no such implication. Traditionally,
the distinction was drawn in terms of offenses involving "moral turpitude." That
concept can be construed to include offenses concerning some matters of
personal morality, such as adultery and comparable offenses, that have no
specific connection to fitness for the practice of law. Although a lawyer is
personally answerable to the entire criminal law, a lawyer should be
professionally answerable only for offenses that indicate lack of those
characteristics relevant to law practice. Offenses involving violence, dishonesty,
breach of trust or serious interference with the administration of justice are in that
category. A pattern of repeated offenses, even ones of minor significance when
considered separately, can indicate indifference to legal obligation.

[3] A lawyer who, in the course of representing a client, knowingly manifests by
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words or conduct bias or prejudice based upon race, sex, religion, national origin,

disability, age, sexual orientation or socioeconomic status, violates paragraph (d)




when such actions are prejudicial to the administration of justice. Legitimate
advocacy respecting the foregoing factors does not violate paragraph (d). A trial
judge’s finding that peremptory challenges were exercised on a discriminatory
basis does not alone establish a violation of this rule.

[4] A lawyer may refuse to comply with an obligation imposed by law upon a
good faith belief that no valid obligation exists. The provisions of Rule 1.2(d)
concerning a good faith challenge to the validity, scope, meaning or application
of the law apply to challenges of legal regulation of the practice of law.

[5] Lawyers holding public office assume legal responsibilities going beyond
those of other citizens. A lawyer's abuse of public office can suggest an inability
to fulfill the professional role of lawyers. The same is true of abuse of positions of
private trust such as trustee, executor, administrator, guardian, agent and officer,
director or manager of a corporation or other organization.




Rule 8.4. Misconduct.
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(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or
fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence improperly a government agency or official or to achieve
results by means that violate the Rules of Professional Conduct or other law; or

(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of
judicial conduct or other law.

Comment

[1] Lawyers are subject to discipline when they vielate-erwillfully attempt to violate the Rules of «- - - -[ Formalted Normal

Professional Conduct, or knowingly assist or induce another to violate or willfully attempt to do
so through the acts of another, as when they request or instruct an agent to do so on the
lawyer’s behalf. Paragraph (a), however, does not prohibit a lawyer from advising a client
concerning action the client is legally entitled to take.

[1][a] Utah Rule differs from the mode! rule because in Utah it is not a violation of 8.4(a) if the
only misconduct is a violation of another rule of professional conduct. See 14-509 of the
Supreme Court Rules of Professional Practice for the definition of lawyer misconduct.

[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses
involving fraud and the offense of willful failure to file an income tax return. However, some
kinds of offenses carry no such implication. Traditionally, the distinction was drawn in terms of
offenses involving "moral turpitude.” That concept can be construed to include offenses
concerning some matters of personal morality, such as adultery and comparable offenses, that
have no specific connection to fitness for the practice of law. Although a lawyer is personally
answerable to the entire criminal law, a lawyer should be professionally answerable only for
offenses that indicate lack of those characteristics relevant to law practice. Offenses involving
violence, dishonesty, breach of trust or serious interference with the administration of justice
are in that category. A pattern of repeated offenses, even ones of minor significance when
considered separately, can indicate indifference to legal obligation.

[3] A lawyer who, in the course of representing a client, knowingly manifests by words or
conduct bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual
orientation or socioeconomic status, violates paragraph (d) when such actions are prejudicial to
the administration of justice. Legitimate advocacy respecting the foregoing factors does not
violate paragraph (d). A trial judge’s finding that peremptory challenges were exercised on a
discriminatory basis does not alone establish a violation of this rule.



[4] A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief
that no valid obligation exists. The provisions of Rule 1.2(d) concerning a good faith challenge to
the validity, scope, meaning or application of the law apply to challenges of legal regulation of
the practice of law.

[5] Lawyers holding public office assume legal responsibilities going beyond those of other
citizens. A lawyer's abuse of public office can suggest an inability to fulfill the professional role of
lawyers. The same is true of abuse of positions of private trust such as trustee, executor,
administrator, guardian, agent and officer, director or manager of a corporation or other
organization.

Rule 8.3. Reporting Professienal-Misconduct.

(a) A lawyer who knows that another lawyer has committed a violation of the Rules of
Professional Conduct that raises a substantial question as to that lawyer's honesty,
trustworthiness or fitness as a lawyer in other respects shall inform the appropriate professional
authority.

(b) A lawyer who knows that a judge has committed a violation of applicable Rules of Judicial
Conduct that raises a substantial question as to the judge's fitness for office shall inform the
appropriate authority.

(c) This Rule does not require disclosure of information otherwise protected by Rule 1.6 or
information gained by a lawyer or judge while participating in an approved lawyers assistance
program.

Comment

[1] Self-regulation of the legal profession requires that members of the profession initiate
disciplinary investigation when they know of a violation of the Rules of Professional Conduct.
Lawyers have a similar obligation with respect to judicial misconduct. An apparently isolated
violation may indicate a pattern of misconduct that only a disciplinary investigation can uncover.
Reporting a violation is especially important where the victim is unlikely to discover the offense.

[2] A report about misconduct is not required where it would involve violation of Rule 1.6.
However, a lawyer should encourage a client to consent to disclosure where prosecution would
not substantially prejudice the client's interests.

[3] If a lawyer were obliged to report every violation of the Rules, the failure to report any
violation would itself be a professional offense. Such a requirement existed in many jurisdictions
but proved to be unenforceable. This Rule limits the reporting obligation to those offenses that
a self-regulating profession must vigorously endeavor to prevent. A measure of judgment is,
therefore, required in complying with the provisions of this Rule. The term "substantial” refers
to the seriousness of the possible offense and not the quantum of evidence of which the lawyer
is aware. A report should be made to the bar disciplinary agency unless some other agency, such
as a peer review agency, is more appropriate in the circumstances. Similar considerations apply
to the reporting of judicial misconduct.

[4] The duty to report professional misconduct does not apply to a lawyer retained to represent
a lawyer whose professional conduct is in question. Such a situation is governed by the rules
applicable to the client-lawyer relationship.



[5] Information about a lawyer’s or judge’s misconduct or fitness may be received by a lawyer in
the course of that lawyer’s participation in an approved lawyers or judges assistance program. In
that circumstance, providing for an exception to the reporting requirements of paragraphs (a)
and (b) of this Rule encourages lawyers and judges to seek treatment through such a program.
Conversely, without such an exception, lawyers and judges may hesitate to seek assistance from
these programs, which may then result in additional harm to their professional careers and
additional injury to the welfare of clients and the public.

Rule 14-509. GreundsMisconduct and grounds for discipline.

It shall be misconduct and a ground for discipline for a lawyer to:

(a) violate the Rules of Professional Conduct;

(b) willfully violate a valid order of a court or a screening panel imposing discipline;
(c) be publicly disciplined in another jurisdiction;

(d) fail to comply with the requirements of Rule 14-526(e); or

(e) fail to notify the OPC of public discipline in another jurisdiction in accordance with Rule 14-
522(a).

Rule 14-605. Imposition of sanctions.

Absent aggravating or mitigating circumstances, upon application of the factors set out in Rule
14-604, the following sanctions are generally appropriate.

(a) Disbarment. Disbarment is generally appropriate when a lawyer:

(a)(1) knowingly engages in prefessienalmisconduct as defineddescribed in Rule 8-4{a}{d}H{e);
or{f}14-509 of the Supreme Court Rules of Professional CenductPractice with the intent to
benefit the lawyer or another or to deceive the court, and causes serious or potentially serious
injury to a party, the public, or the legal system, or causes serious or potentially serious
interference with a legal proceeding; or

(a)(2) engages in serious criminal conduct, a necessary element of which includes intentional
interference with the administration of justice, false swearing, misrepresentation, fraud,
extortion, misappropriation, or theft; or the sale, distribution, or importation of controlled
substances; or the intentional killing of another; or an attempt or conspiracy or solicitation of
another to commit any of these offenses; or

(a)(3) engages in any other intentional misconduct involving dishonesty, fraud, deceit, or
misrepresentation that seriously adversely reflects on the lawyer's fitness to practice law.

(b) Suspension. Suspension is generally appropriate when a lawyer:

(b)(1) knowingly engages in prefessienal-misconduct as defireddescribed in Rule 8-4{a}~+d}{e);
or{f}14-509 of the Supreme Court Rules of Professional EenduetPractice and causes injury or
potential injury to a party, the public, or the legal system, or causes interference or potential
interference with a legal proceeding; or

(b)(2) engages in criminal conduct that does not contain the elements listed in Rule 14-605(a)(2)
but nevertheless seriously adversely reflects on the lawyer's fitness to practice law.
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(c) Reprimand. Reprimand is generally appropriate when a lawyer:

(c)(1) negligently engages in prefessienalmisconduct as defineddescribed in Rule 8-4{a}+e}-{e);
er{f14-509 of the Supreme Court Rules of Professional €erduetPractice and causes injury to a
party, the public, or the legal system, or causes interference with a legal proceeding; or

(c)(2) engages in any other misconduct that involves dishonesty, fraud, deceit, or
misrepresentation and that adversely reflects on the lawyer's fitness to practice law.

(d) Admonition. Admonition is generally appropriate when a lawyer:

(d)(1) negligently engages in prefessienal-misconduct as definreddescribed in Rule 8-4{a}+{d}He);
er{§}14-509 of the Supreme Court Rules of Professional CenduetPractice and causes little or no
injury to a party, the public, or the legal system or interference with a legal proceeding, but
exposes a party, the public, or the legal system to potential injury or causes potential
interference with a legal proceeding; or

(d)(2) engages in any prefessionatmisconduct not otherwise identified in this rule that adversely
reflects on the lawyer's fitness to practice law.




Rule 5.1. Responsibilities of Partners, Managers, and Supervisory Lawyers.

k%

(c) A lawyer shall be responsible for another lawyer's violation of the Rules of Professional
Conduct if:

(c)(1) The lawyer orders or, with knowledge of the specific conduct, ratifies the conduct
involved; or

(c)(2) The lawyer is a partner or has comparable managerial authority in the law firm in which
the other lawyer practices or has direct supervisory authority over the other lawyer, and knows
of the conduct at a time when its consequences can be avoided or mitigated but fails to take
reasonable remedial action.

Comments

Aok

[5] Paragraph (c)(2) defines the duty of a partner or other lawyer having comparable managerial
authority in a law firm, as well as a lawyer who has direct supervisory authority over
performance of specific legal work by another lawyer. Whether a lawyer has such supervisory
authority in particular circumstances is a question of fact. Partners and lawyers with comparable
authority have at least indirect responsibility for all work being done by the firm, while a partner
or manager in charge of a particular matter ordinarily also has supervisory responsibility for the
work of other firm lawyers engaged in the matter. Appropriate remedial action by a partner or
managing lawyer would depend on the immediacy of that lawyer’s involvement and the
seriousness of the misconduct. A supervisor is required to intervene to prevent avoidable
consequences of misconduct if the supervisor knows that the misconduct occurred. Thus, if a
supervising lawyer knows that a subordinate misrepresented a matter to an opposing party in
negotiation, the supervisor as well as the subordinate has a duty to correct the resulting
misapprehension.

[6] Professional misconduct by a lawyer under supervision could reveal a violation of paragraph
(b) on the part of the supervisory lawyer even though it does not entail a violation of paragraph
(c) because there was no direction, ratification or knowledge of the violation.
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Rule 14-203. License categories.

%%k

(f) Professional misconduct. If an inactive member, or active member while suspended, shall
practice law, he or she shall be subject to the disciplinary process as in cases of other

professional misconduct under the Utah Rules of Professional Conduct and Article 5, Lawyer
Discipline and Disability.

Rule 14-603. Sanctions.

(a) Scope. A disciplinary sanction is imposed on a lawyer upon a finding or acknowledgement
that the lawyer has engaged in professional misconduct.

Goes on to describe the types of discipline that can be imposed, e.g., disbarment, suspension,
admonition, resignation with discipline pending, etc.
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Rule 8.4. Professional Misconduct.

It is professional misconduct for a lawyer to:

(a) {a}violate any of the Rules of Professional Conduct, however any sanction imposed shall - - - -{ Formatted: Indent: Left: 0", First line: 0",

ing rule violation; Numbered + Level: 1 + Numbering Style: a, b,
be for the lawyer’s underlying rule violation; St ot 1+ Allgments Lek + Allgn,ed )

at: 0.25" + Indent at: 0.5"

(b) erattempt to violate the Rules of Professional Conduct, knowingly assist or induce

another to do so, or do so through the acts of another;

{b}-{c) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or
fitness as a lawyer in other respects;

{eHd) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
{d}{e) -engage in conduct that is prejudicial to the administration of justice;

{eHf) state or imply an ability to influence improperly a government agency or official or to
achieve results by means that violate the Rules of Professional Conduct or other law; or

#Hg) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules
of judicial conduct or other law.

Comment

[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules of
Professional Conduct or knowingly assist or induce another to do so through the acts of another,
as when they request or instruct an agent to do so on the lawyer’s behalf. Paragraphs (a)_.and
{b), however, does not prohibit a lawyer from advising a client concerning action the client is
legally entitled to take.

[2] Rule 14-605 of the Supreme Court Rules of Professional Practice refers to Paragraph (a) as a

basis for determining what sanctions are appropriate. However, consistent with In re Discipline e : ‘ .
of Brussow, 2012 UT 53 91, n. 1, 286 P.3d 1246, no sanction separate from the underlying rule

or rules violations should be imposed for violation of Paragraph (a).

£2H31 Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses
involving fraud and the offense of willful failure to file an income tax return. However, some
kinds of offenses carry no such implication. Traditionally, the distinction was drawn in terms of
offenses involving "moral turpitude." That concept can be construed to include offenses
concerning some matters of personal morality, such as adultery and comparable offenses, that
have no specific connection to fitness for the practice of law. Although a lawyer is personally
answerable to the entire criminal law, a lawyer should be professionally answerable only for
offenses that indicate lack of those characteristics relevant to law practice. Offenses involving
violence, dishonesty, breach of trust or serious interference with the administration of justice
are in that category. A pattern of repeated offenses, even ones of minor significance when
considered separately, can indicate indifference to legal obligation.

{3}H[4] A lawyer who, in the course of representing a client, knowingly manifests by words or
conduct bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual
orientation or socioeconomic status, violates paragraph (d) when such actions are prejudicial to
the administration of justice. Legitimate advocacy respecting the foregoing factors does not



violate paragraph (d). A trial judge’s finding that peremptory challenges were exercised on a
discriminatory basis does not alone establish a violation of this rule.

{41-[5] A lawyer may refuse to comply with an obligation imposed by law upon a good faith
belief that no valid obligation exists. The provisions of Rule 1.2(d) concerning a good faith
challenge to the validity, scope, meaning or application of the law apply to challenges of legal
regulation of the practice of law.

{5161 Lawyers holding public office assume legal responsibilities going beyond those of other
citizens. A lawyer's abuse of public office can suggest an inability to fulfill the professional role of
lawyers. The same is true of abuse of positions of private trust such as trustee, executor,
administrator, guardian, agent and officer, director or manager of a corporation or other
organization.

Rule 8.3. Reporting Professional Misconduct.

(a) A lawyer who knows that another lawyer has committed a violation of the Rules of
Professional Conduct that raises a substantial question as to that lawyer's honesty,
trustworthiness or fitness as a lawyer in other respects shall inform the appropriate professional
authority.

(b) A lawyer who knows that a judge has committed a violation of applicable Rules of Judicial
Conduct that raises a substantial question as to the judge's fitness for office shall inform the
appropriate authority.

(c) This Rule does not require disclosure of information otherwise protected by Rule 1.6 or
information gained by a lawyer or judge while participating in an approved lawyers assistance
program.

Comment

[1] Self-regulation of the legal profession requires that members of the profession initiate
disciplinary investigation when they know of a violation of the Rules of Professional Conduct.
Lawyers have a similar obligation with respect to judicial misconduct. An apparently isolated
violation may indicate a pattern of misconduct that only a disciplinary investigation can uncover.
Reporting a violation is especially important where the victim is unlikely to discover the offense.

[2] A report about misconduct is not required where it would involve violation of Rule 1.6.
However, a lawyer should encourage a client to consent to disclosure where prosecution would
not substantially prejudice the client's interests.

[3] If a lawyer were obliged to report every violation of the Rules, the failure to report any
violation would itself be a professional offense. Such a requirement existed in many jurisdictions
but proved to be unenforceable. This Rule limits the reporting obligation to those offenses that
a self-regulating profession must vigorously endeavor to prevent. A measure of judgment is,
therefore, required in complying with the provisions of this Rule. The term "substantial" refers
to the seriousness of the possible offense and not the quantum of evidence of which the lawyer
is aware. A report should be made to the bar disciplinary agency unless some other agency, such
as a peer review agency, is more appropriate in the circumstances. Similar considerations apply
to the reporting of judicial misconduct.




[4] The duty to report professional misconduct does not apply to a lawyer retained to represent
a lawyer whose professional conduct is in question. Such a situation is governed by the rules
applicable to the client-lawyer relationship.

[5] Information about a lawyer’s or judge’s misconduct or fitness may be received by a lawyer in
the course of that lawyer’s participation in an approved lawyers or judges assistance program. In
that circumstance, providing for an exception to the reporting requirements of paragraphs (a)
and (b) of this Rule encourages lawyers and judges to seek treatment through such a program.
Conversely, without such an exception, lawyers and judges may hesitate to seek assistance from
these programs, which may then result in additional harm to their professional careers and
additional injury to the welfare of clients and the public.

Rule 14-509. Grounds for discipline.

It shall be a ground for discipline for a lawyer to:

(a) violate the Rules of Professional Conduct;

(b) willfully violate a valid order of a court or a screening panel imposing discipline;
(c) be publicly disciplined in another jurisdiction;

(d) fail to comply with the requirements of Rule 14-526(e); or

(e) fail to notify the OPC of public discipline in another jurisdiction in accordance with Rule 14-
522(a).

Rule 14-605. Imposition of sanctions.

Absent aggravating or mitigating circumstances, upon application of the factors set out in Rule
14-604, the following sanctions are generally appropriate.

(a) Disbarment. Disbarment is generally appropriate when a lawyer:

(a)(1) knowingly engages in professional misconduct as defined in Rule 8.4(a),_(b), {}(e), e(f)
or (g) of the Rules of Professional Conduct with the intent to benefit the lawyer or another or to
deceive the court, and causes serious or potentially serious injury to a party, the public, or the
legal system, or causes serious or potentially serious interference with a legal proceeding; or

(a)(2) engages in serious criminal conduct, a necessary element of which includes intentional
interference with the administration of justice, false swearing, misrepresentation, fraud,
extortion, misappropriation, or theft; or the sale, distribution, or importation of controlled
substances; or the intentional killing of another; or an attempt or conspiracy or solicitation of
another to commit any of these offenses; or

(a)(3) engages in any other intentional misconduct involving dishonesty, fraud, deceit, or
misrepresentation that seriously adversely reflects on the lawyer's fitness to practice law.

(b) Suspension. Suspension is generally appropriate when a lawyer:

(b){1) knowingly engages in professional misconduct as defined in Rule 8.4(a), (b), (e}, (f) or

(g)Rule-8-4{a)H{d)He}-or{f}of the Rules of Professional Conduct and causes injury or potential
injury to a party, the public, or the legal system, or causes interference or potential interference

with a legal proceeding; or




(b)(2) engages in criminal conduct that does not contain the elements listed in Rule 14-605(a)(2)
but nevertheless seriously adversely reflects on the lawyer's fitness to practice law.

(c) Reprimand. Reprimand is generally appropriate when a lawyer:

(c)(1) negligently engages in professional misconduct as defined in Rule 8.4(a), (b), (e), (f) or
Hd)-He); f the Rules of Professional Conduct and causes injury to a party,
the public, or the legal system, or causes interference with a legal proceeding; or

(c)(2) engages in any other misconduct that involves dishonesty, fraud, deceit, or
misrepresentation and that adversely reflects on the lawyer's fitness to practice law.

(d) Admonition. Admonition is generally appropriate when a lawyer:

(d)(1) negligently engages in professional misconduct as defined in Rule 8.4(a), (b), (e), {f) or
(g)Rule-8-4{a}{d}He}-or{f-of the Rules of Professional Conduct and causes little or no injury to
a party, the public, or the legal system or interference with a legal proceeding, but exposes a
party, the public, or the legal system to potential injury or causes potential interference with a
legal proceeding; or

(d)(2) engages in any professional misconduct not otherwise identified in this rule that adversely
reflects on the lawyer's fitness to practice law.
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Rule 1.10/Ethics Opinion 142 Subcommittee Report
February 4, 2013

The Rule 1.10/Ethics Opinion 142 subcommittee met to consider the extent to
which Rule 1.10, imputing a conflict of interest for one lawyer to all lawyers in that
lawyer’s firm, should apply to governmental law offices. Having reviewed the Rul-
ing on Appeal of Dismissal issued by Bruce Maak, Chair of the Ethics and Discipline
Committee of the Utah Supreme Court; the 1994 Opinion No. 142 of the Ethics
Advisory Opinion Committee; and the practical considerations facing such offices,
the subcommittee proposes that Rule 1.10 be left unchanged, but that a new Com-
ment [1a] be adopted to clarify that a governmental law office does not come within
the definition of “firm” for purpose of Rule 1.10.

as used in th1s rule, is deﬁned in Rulel o(d! Whether. two ‘or more

lawyers constitute a firm fwithin-this-definitionifor purposes of deter-
mining conflict imputation can depend on the specific facts. See Rule

1.0, Comments [2]-[4].

RW
[1a] A group of lawyers who serve as counsel to a governmental W

entity, such as the offices of the Utah Attorney General, the United

States Attorney, a district, county or city attorney does not constitute a
“firm” for purposes of Rule 1.10 conflict imputation. Nevertheless, all
other conflicts rules, such as Rules 1.7 and 1.8, must be fully satisfied
on an individual-lawyer basis, and the group of governmental attor-
neys must, by adopting appropriate procedures, ensure that attorneys

for whom there are individual conflict issues do not participate in and
are screened from the particular representation. See e

definition of “screened.”

Gary Sackett
Paula Smith
Tom Brunker
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[2a] Paragraph (a)4 of the ABA Model Rule was not
adopted because it is inconsistent with the provisions of Rule
7.2(b), which prohibit the sharing of attorney’s fees. Rule 5.4(¢e)
addresses a lawyer practicing in a non-profit corporation that

serves the public interest. There is no similar provision in the
ABA Model Rules.




