Supreme Court Advisory Committee on the
Rules of Professional Conduct:
Lawyer Advertising (Background)

4/21/08 - Bob Burton introduced the topic of lawyer advertising at a
meeting of the Supreme Court Advisory Committee on the Rules of
Professional Conduct. Nate Alder (president-elect of the Bar) and
John Baldwin talked about a recent ABA conference breakout session
on lawyer advertising. A subcommittee was formed to study the
issue further (Bob Burton, Stuart Schultz, Paul easy, and Leslie Van
Frank).

5/12/08 - The advertising subcommittee made a written preliminary
recommendation. Is this issue of sufficient concern to Bar members?
We recommend a survey.

5/19/08 - Advisory Committee meeting: Issue tabled until there is a
clear indication from Bar leadership that Bar leadership wants to
aggressively pursue enforcement. Bob Burton and Stuart Schultz will
work with Bar leadership in their individual capacities to develop
possible survey questions.

Survey

8/6/09 - Nate Alder and Bob Burton presented at a Supreme Court
conference.

8/12/09 - Chief Justice Durham sent Bob Burton a letter asking the
Advisory Committee to undertake a review of lawyer advertising
rules and to recommend any amendments it finds advisable. Court
expressed particular concern about lawyer advertising that unfairly
maligns the court system as a whole. '

9/28/09 - Advisory Committee meeting: Survey indicated that
lawyer advertising was second most important issue to lawyers for



OPC to focus on. Advertising subcommittee was reactivated and
asked to focus on 4 things. (See meeting minutes)

1/11/10 - Advisory Committee meeting: Other than the survey, Bar
Commission hasn’t done any research or analysis of the issue.
Subcommittee’s review and analysis are reflected in draft letter to
Chief Justice Durham dated 1/11/10. Subcommittee feels that
current advertising rule is adequate enough for OPC to pursue
misleading ads. Fairly extensive task force work needs to be done by
the Bar to show a “substantial interest” in regulating this type of
commercial speech. Constitutional foundation is critical to withstand
constitutional challenges. Utah needs to tread carefully and
deliberately before making changes to the rules.



January , 2009

Hon. Christine M. Durham
Chief Justice

Utah Supreme Court

P. O. Box 140210

Salt Lake City, UT 84114-0210

Dear Chief Justice Durham:

In February of 2008, following its decision in Bowen v. Utah State Bar, the Supreme
Court asked the Advisory Committee on the Rules of Professional Conduct to examine the Rules
of Lawyer Discipline and Disability and to make a recommendation as to whether the rules
should be amended to provide for a right of appeal from disciplinary orders made by the Ethics
and Discipline Committee based upon informal complaints of unprofessional conduct.

Following receipt of this assignment, the full committee engaged in general discussion,
and I appointed a subcommittee consisting of Gary Sackett, Kent Roche, Steve Johnson, and
Judge Stephen Roth to study the issues and present recommendations to the full committee. The
subcommittee presented its preliminary recommendations to the full committee, and there was
general agreement that there should be a right to judicial review of disciplinary orders issued by
the Ethics and Discipline Committee. However, the full committee sought guidance from the
Supreme Court as to whether the judicial review should take place in the Supreme Court or in the
district courts. In response to the committee’s inquiry, the Supreme Court advised that it would
like the following elements included in the rule amendments developed by the committee:
judicial review should be to the Supreme Court; the procedures of the Ethics and Discipline
Committee with regard to creating a record should be enhanced; the Supreme Court’s review
should be on the record; and the decision of the Ethics and Discipline Committee and/or the chair
should be presumed valid, with the burden on the respondent to demonstrate error.

With the instructions from the Supreme Court in hand, the subcommittee and full
committee continued their work, including meeting with Art Berger and Terrie McIntosh, chair
and co-chair, respectively, of the Ethics and Discipline Committee, to get their input on the
changes to Rule 14-510 of the Rules of Lawyer Discipline and Disability proposed by the



advisory committee. Also, Billy Walker, who is a member of the advisory committee, explained
to the full committee in detail the process currently in place for informal disciplinary proceedings
before the screening panels and the exceptions hearing process to the chair of the Ethics and
Discipline Committee.

Attached are the modifications to Rule 14-510 recommended by the advisory committee.
Besides providing a right of appeal from an informal disciplinary proceeding, the proposed rule
amendments are intended to improve the quality of the hearing record, to specify the rights of the
complainant and the respondent at the proceedings before the screening panel, and to detail more
fully the procedures on exceptions and on judicial appeal. The most controversial issues
considered by the committee were whether the committee chair, as part of the exceptions
procedure, should be able to issue a final determination of discipline that is more severe than the
original recommendation of the screening panel, and whether OPC should be provided an appeal
right from an exception hearing. The committee ultimately decided that the committee chair
should not be able to impose more severe discipline than that imposed by the screening panel.
However, the committee ended up in a tie vote as to whether OPC should be given an appeal
right from an exception hearing, and it submits that issue as an open one to the Supreme Court.

I am happy to meet with the Court to review the proposed amendments and to answer any
questions you may have.

Sincerely,

Attachment



Rule 14-510. Prosecution and appeals.
(a) Informal complaint of unprofessional conduct.

(a)(1) Filing. A disciplinary proceeding may be initiated against any member of the Bar by any person, OPC
counsel or the Committee, by filing with the Bar, in writing, an informal complaint in ordinary, plain and concise
language setting forth the acts or omissions claimed to constitute unprofessional conduct. Upon filing, an informal
complaint shall be processed in accordance with this article.

(a)(2) Form of informal complaint. The informal complaint need not be in any particular form or style and may be
by letter or other informal writing, although a form may be provided by the OPC to standardize the informal
complaint format. It is unnecessary that the informal complaint recite disciplinary rules, ethical canons or a
prayer requesting specific disciplinary action. The informal complaint shall be signed by the complainant and shall
set forth the complainant's address, and may list the names and addresses of other witnesses. The informal
complaint shall be notarized and contain a verification attesting to the accuracy of the information contained in
the complaint. In accordance with Rule 14-504(b), complaints filed by OPC are not required to contain a
verification. The substance of the informal complaint shall prevail over the form.

(a)(3) Initial investigation. Upon the filing of an informal complaint, OPC counsel shall conduct a preliminary
investigation to ascertain whether the informal complaint is sufficiently clear as to its allegations. If it is not, OPC
counsel shall seek additional facts from the complainant; additional facts shall also be submitted in writing and
signed by the complainant.

(a)(4) Notice of informal complaint. Upon completion of the preliminary investigation, OPC counsel shall
determine whether the informal complaint can be resolved in the public interest, the respondent's interest and
the complainant's interest. OPC counsel and/or the screening panel may use their efforts to resolve the informal
complaint. If the informal complaint cannot be so resolved or if it sets forth facts which, by their very nature,
should be brought before the screening panel, or if good cause otherwise exists to bring the matter before the
screening panel, OPC counsel shall cause to be served a NOIC by regular mail upon the respondent at the
address reflected in the records of the Bar. The NOIC shall have attached a true copy of the signed informal
complaint against the respondent and shall identify with particularity the possible violation(s) of the Rules of
Professional Conduct raised by the informal complaint as preliminarily determined by OPC counsel.

(a)(5) Answer to informal complaint. Within 20 days after service of the NOIC on the respondent, the respondent
shall file with OPC counsel a written and signed answer setting forth in full an explanation of the facts
surrounding the informal complaint, together with all defenses and responses to the claims of possible
misconduct. For good cause shown, OPC counsel may extend the time for the filing of an answer by the
respondent not to exceed an additional 30 days. Upon the answer having been filed or if the respondent fails to
respond, OPC counsel shall refer the case to a screening panel for investigation, consideration and determination.
OPC counsel shall forward a copy of the answer to the complainant.

(a)(6) Dismissal of informal complaint. An informal complaint which, upon consideration of all factors, is
determined by OPC counsel to be frivolous, unintelligible, barred by the statute of limitations, more adequately
addressed in another forum, unsupported by fact or which does not raise probable cause of any unprofessional
conduct, or which OPC declines to prosecute may be dismissed by OPC counsel without hearing by a screening
panel. OPC counsel shall notify the complainant of such dismissal stating the reasons therefor. The complainant
may appeal a dismissal by OPC counsel to the Committee chair within 15 days after notification of the dismissal is
mailed. Upon appeal, the Committee chair shall conduct a de novo review of the file, either affirm the dismissal
or require OPC counsel to prepare a NOIC, and set the matter for hearing by a screening panel. In the event of
the chair's recusal, the chair shall appoint the vice chair or one of the screening panel chairs to review and
determine the appeal.

(b) Proceedings before Committee and screening panels.

(b)(1) Review and investigation. A screening panel shall review all informal complaints referred to it by OPC
counsel, including all the facts developed by the informal complaint, answer, investigation and hearing, and the
recommendations of OPC counsel.

(b)(2) Respondent's appearance. Before any action is taken whieh-that may result in the recommendation of an
admonition_or public reprimand or the filing of a formal complaint, the screening panel shall, upon at least 14
days-_21 days’ notice, afford the respondent an opportunity to appear before the screening panel. Respondent
and testify-under-oath-togetherwith-any witnesses called by the respondent_may testify, and respondent may te
present an—oral argument wuth respect to the informal complamt AH—Eest-aneﬁy—sF}awbe—FeeeFded—aﬂd—pFesefveé

bﬁef—may—alrse—be—s&bmﬁted— Resgondent may also submlt a wntten brief to the screenlng panel by—at Ieast 10
days prior to the respendent—Fhe-brief-_hearing, which shall not exceed five-_10 pages in length unless
permission for enlargement is extended by the chair or the chair's delegate for good cause shown. A copy of the
brief shall be forwarded by OPC counsel to the complainant.

(b)(3) Complainant's appearance. A complainant shall have the right to appear before the screening panel
personally and-testify-under-oath, together with any witnesses called by the complainant,-with-respeet-te-the



Fepfesented—by—eeunsel—eﬁseme—emef‘—representahve may testlfy

(b)(4) Right to hear evidence; cross-examination. The complainant and the respondent shall eaeh-have the right
to be present during the presentation of the evidence unless excluded by the screening panel chair for good
cause shown. Respondent may be represented by counsel, and complainant may be represented by counsel or
some other representative. Either complainant or respondent may seek responses from the other party at the
hearing by posing questions or areas of inquiry to be asked by the panel chair. Direct cross-examination will

ordinarily not be permitted except, on request, the panel chair deems that it would materially assist the panel in
its deliberations.

b)(5) Hearing Record. The proceedings of any hearing before a screening panel under this subsection (b) shall
be recorded at a level of audio quality that permits an accurate transcription of the proceedings. Pursuant to its
function as secretary to the Committee under Rule 14-503(h)(1), OPC shall be responsible for the assembly of
the complete record of the proceedings, to be delivered to the chair of the Committee upon the rendering of the
panel’s recommendation to the Committee chair. The record of the proceedings before the panel shall be
preserved for not less than one year following delivery of the panel’s recommendation to the chair of the

Committee and for such additional period as any further proceedings on the matter are pending or might be
instituted under this section.

(b)(56) Screening panel determination. Upon review of all the facts developed by the informal complaint, answer,
investigation and hearing, the screening panel—n-behalf-of the-Committee; shall make one of the following
determinations:

(b)(56)(A) th i f i i -The
preponderance of evndence Qresented does not estabhsh that the respondent was engaged in unprofessnonal
conduct, in which case; the informal complaint shall be dismissed. OPC counsel shall promptly give notice of such
dismissal by regular mail to the complainant and the respondent;—e+. A

BHSHBthata- letter of caution may_also be issued_with the dismissal. The letter shall be signed by OPC
counsel or the screenmg panel chalr and shaII serve as a gutde for the future conduct of the respondent

(b)(56)(BB) thattThe informal complaint shall be referred to the Diversion Committee to be processed in
accordance with the provisions of Rule 14-533;

(b)(6)(C) The informal complaint shall be referred to the Committee chair with an accompanying screening panel
recommendation that the respondent be admonished:

(b)(6)(D) The informal complaint shall be referred to the Committee chair with an accompanying screening panel
recommendation that the respondent-be-admenished—Sueh _receive a public reprimand; or

(b)(6)(E) A formal complaint shall be filed against the respondent pursuant to Rule 14-511.

(b)(7) Recommendation of admonition or public reprimand. A screening panel recommendation_that the
respondent should be disciplined under subsection (b)(6)(C) or 6)(D) shall be in writing and shall state the
substance and nature of the informal complaint and defenses and the basis upon which the screening panel has
concluded by a preponderance of the evndence, that the respondent should be admomshed or Qubllcly

(b)(68) Determination of appropriate sanction. In determining an appropriate sanction and only after having
found unethical conduct, the screening panel may consider any admonitions or greater discipline imposed upon
the respondent within the five years immediately preceding the alleged offense.



(b)(#9) Continuance of disciplinary proceedings. A disciplinary proceeding may be held in abeyance by the
Committee prior to the filing of a formal complaint when the allegations or the informal complaint contain matters
of substantial similarity to the material allegations of pending criminal or civil litigation in which the respondent is
involved.

(c) Exceptions to admonitions and public reprimands. Within tenr-30 days after netice-service of the
recommendation of an admonition or public reprimand-te-the-Cemmittee-chair on respondent, the-respondent
may file with the Committee chair an-exeeption-exceptions to the recommendation and may aise—if-desired;

request a hearing. The exceptions shall include a memorandum, not to exceed 20 pages, stating the grounds for
review, the relief requested and the bases in law or in fact for the exceptions.

(d) Procedure on exceptions.

d)(1) Hearing not requested. If no hearing is requested, the Committee chair will review the record compiled
before the screening panel.

(d)(2) Hearing requested. If a request for a hearing is made, the Committee chair; or a screening panel chair
designated by the Committee chair; shall preceed-te-serve as the Exceptions Officer and hear the matter in an
expeditious manner, with OPC counsel and the respondent having the opportunity to be present—Fhe
complainant's-testimony-may-be-read-into-therecord_and give an oral presentation. The complainant need not
appear personally. uiless-cated-by-therespendent_However, upon motion to the Exceptions Officer and for good
cause shown, respondent may seek to augment the record before the screening panel or the original brief on
exceptions, including:

(d)(2)(A) A request to call complainant as an adverse withess for purposes of cross-examination—Fhe-respendent
if complainant was not subject to direct cross-examination before the screening panel, and

(d)(2)(B) A request for time to obtain a transcript of the screening panel proceedings to support respondent’s
exceptions, the cost of such transcript to be borne by respondent. If a transcript is requested, OPC will provide
the Committee chair with the transcript as transcribed by a court reporting service, together with an affidavit
establishing the chain of custody of the record.

(d)(3) Burdon of proof. A respondent who files exceptions under this section (d) shall have the burden ef-preef-of
showing that the recommendation of the screening panel is urreasenable;-unsupported by substantial evidence;
or is arbitrary, capricious, legally insufficient or and-otherwise clearly erroneous.

(d)(4) OPC response. The Exceptions Officer may request a written response from OPC to exceptions filed by
respondent.

(d)(5) Record on exceptions. The proceedings of any hearing on exceptions under this subsection (d) shall be
recorded at a level of audio quality that permits an accurate transcription of the proceedings.

(e) Final Committee disposition. Either upon the completion of the exceptions procedure under subsection (d) or
if no exceptions have been filed by respondent under subsection (c), the Committee chair shall issue a final,
written determination that either sustains, dismisses, or modifies the disciplinary recommendation of the
screening panel. A modification of the screening panel’s recommendation of discipline may not:

(e)(1) Be more severe than the original recommendation of the screening panel; nor

(e)(2) Require OPC to file a formal complaint under Rule 14-511.

(f) Appeal of a final Committee determination of admonition or public reprimand.

(£)(1) Within 30 days after service by OPC of a final, written determination of an admonition or a public
reprimand in a matter for which exceptions have been filed by respondent under subsection (c), respondent may
file a request for review with the Supreme Court seeking reversal or modification of the final determination by the
Committee.

(F)(2) A request for review under this subsection_(f) will be subject to the procedures set forth in Title III of the
Utah Rules of Appellate Procedure.

(f)(3) A party requesting a transcription of the record below shall bear the costs. OPC will provide the Court with
the transcript as transcribed by a court reporting service, together with an affidavit establishing the chain of

custody of the record.

(f)(4) The Supreme Court shall conduct a review of the matter on the record.

(f)(5) Respondent shall have the burden of demonstrating that the Committee action was:

(f)(5)(A) Based on a determination of fact that is not supported by substantial evidence when viewed in light of
the whole record before the Court;

(£)(5)(B) An abuse of discretion;




(F)(5)(C) Arbitrary or capricious; or

(£)(5)(D) Contrary to Articles 5 and 6 of Chapter 14 of the Rules of Professional Practice of the Supreme Court.
(q) General procedures. ‘

(a)(1) Testimony. All testimony given before a screening panel or the Exceptions Officer shall be under oath.

(a)(2) Service. To the extent applicable, service or filing of documents under this Rule is to be made in
accordance with Utah Rules of Civil Procedure 5(b)(1), 5(d) and 6(a).

(g)(3) Form of Documents. Documents submitted under this Rule shall conform to the requirements of Rules
27(a) and 27(b) of the Utah Rules of Appellate Procedure, except it is not required to bind documents along the
left margin.



Rule 14-510. Prosecution and appeals.
(@) Informal complaint of unprofessional conduct.

(a)(1) Filing. A disciplinary proceeding may be initiated against any member of the Bar by any person, OPC
counsel or the Committee, by filing with the Bar, in writing, an informal complaint in ordinary, plain and concise
language setting forth the acts or omissions claimed to constitute unprofessional conduct. Upon filing, an informal
complaint shall be processed in accordance with this article.

(a)(2) Form of informal complaint. The informal complaint need not be in any particular form or style and may be
by letter or other informal writing, although a form may be provided by the OPC to standardize the informal
complaint format. It is unnecessary that the informal complaint recite disciplinary rules, ethical canons or a
prayer requesting specific disciplinary action. The informal complaint shall be signed by the complainant and shall
set forth the complainant's address, and may list the names and addresses of other witnesses. The informal
complaint shall be notarized and contain a verification attesting to the accuracy of the information contained in
the complaint. In accordance with Rule 14-504(b), complaints filed by OPC are not required to contain a
verification. The substance of the informal complaint shall prevail over the form.

(a)(3) Initial investigation. Upon the filing of an informal complaint, OPC counsel shall conduct a preliminary
investigation to ascertain whether the informal complaint is sufficiently clear as to its allegations. If it is not, OPC
counsel shall seek additional facts from the complainant; additional facts shall also be submitted in writing and
signed by the complainant.

(a)(4) Notice of informal complaint. Upon completion of the preliminary investigation, OPC counsel shall
determine whether the informal complaint can be resolved in the public interest, the respondent's interest and
the complainant's interest. OPC counsel and/or the screening panel may use their efforts to resolve the informal
complaint. If the informal complaint cannot be so resolved or if it sets forth facts which, by their very nature,
should be brought before the screening panel, or if good cause otherwise exists to bring the matter before the
screening panel, OPC counsel shall cause to be served a NOIC by regular mail upon the respondent at the
address reflected in the records of the Bar. The NOIC shall have attached a true copy of the signed informal
complaint against the respondent and shall identify with particularity the possible violation(s) of the Rules of
Professional Conduct raised by the informal complaint as preliminarily determined by OPC counsel.

(a)(5) Answer to informal complaint. Within 20 days after service of the NOIC on the respondent, the respondent
shall file with OPC counsel a written and signed answer setting forth in full an explanation of the facts
surrounding the informal complaint, together with all defenses and responses to the claims of possible
misconduct. For good cause shown, OPC counsel may extend the time for the filing of an answer by the
respondent not to exceed an additional 30 days. Upon the answer having been filed or if the respondent fails to
respond, OPC counsel shall refer the case to a screening panel for investigation, consideration and determination.
OPC counsel shall forward a copy of the answer to the complainant.

(a)(6) Dismissal of informal complaint. An informal complaint which, upon consideration of all factors, is
determined by OPC counsel to be frivolous, unintelligible, barred by the statute of limitations, more adequately
addressed in another forum, unsupported by fact or which does not raise probable cause of any unprofessional
conduct, or which OPC declines to prosecute may be dismissed by OPC counsel without hearing by a screening
panel. OPC counsel shall notify the complainant of such dismissal stating the reasons therefor. The complainant
may appeal a dismissal by OPC counsel to the Committee chair within 15 days after notification of the dismissal is
mailed. Upon appeal, the Committee chair shall conduct a de novo review of the file, either affirm the dismissal
or require OPC counsel to prepare a NOIC, and set the matter for hearing by a screening panel. In the event of
the chair's recusal, the chair shall appoint the vice chair or one of the screening panel chairs to review and
determine the appeal.

(b) Proceedings before Committee and screening panels.

(b)(1) Review and investigation. A screening panel shall review all informal complaints referred to it by OPC
counsel, including all the facts developed by the informal complaint, answer, investigation and hearing, and the
recommendations of OPC counsel.

(b)(2) Respondent's appearance. Before any action is taken that may result in the recommendation of an
admonition or public reprimand or the filing of a formal complaint, the screening panel shall, upon at least 21
days’ notice, afford the respondent an opportunity to appear before the screening panel. Respondent and any
witnesses called by the respondent may testify, and respondent may present oral argument with respect to the
informal complaint. Respondent may also submit a written brief to the screening panel at least 10 days prior to
the hearing, which shall not exceed 10 pages in length unless permission for enlargement is extended by the
chair or the chair's delegate for good cause shown. A copy of the brief shall be forwarded by OPC counsel to the
complainant.

(b)(3) Complainant's appearance. A complainant shall have the right to appear before the screening panel
personally and, together with any witnesses called by the complainant, may testify.

(b)(4) Right to hear evidence; cross-examination. The complainant and the respondent shall have the right to be
present during the presentation of the evidence unless excluded by the screening panel chair for good cause



shown. Respondent may be represented by counsel, and complainant may be represented by counsel or some
other representative. Either complainant or respondent may seek responses from the other party at the hearing
by posing questions or areas of inquiry to be asked by the panel chair. Direct cross-examination will ordinarily not
be permitted except, on request, the panel chair deems that it would materially assist the panel in its
deliberations.

(b)(5) Hearing Record. The proceedings of any hearing before a screening panel under this subsection (b) shall
be recorded at a level of audio quality that permits an accurate transcription of the proceedings. Pursuant to its
function as secretary to the Committee under Rule 14-503(h)(1), OPC shall be responsible for the assembly of
the complete record of the proceedings, to be delivered to the chair of the Committee upon the rendering of the
panel’s recommendation to the Committee chair. The record of the proceedings before the panel shall be
preserved for not less than one year following delivery of the panel’s recommendation to the chair of the
Committee and for such additional period as any further proceedings on the matter are pending or might be
instituted under this section.

(b)(6) Screening panel determination. Upon review of all the facts developed by the informal complaint, answer,
investigation and hearing, the screening panel shall make one of the following determinations:

(b)(6)(A) The preponderance of evidence presented does not establish that the respondent was engaged in
unprofessional conduct, in which case the informal complaint shall be dismissed. OPC counsel shall promptly give
notice of such dismissal by regular mail to the complainant and the respondent. A letter of caution may also be
issued with the dismissal. The letter shall be signed by OPC counsel or the screening panel chair and shall serve
as a guide for the future conduct of the respondent. The complainant shall also be confidentially notified of the
caution;

(b)(6)(B) The informal complaint shall be referred to the Diversion Committee to be processed in accordance with
the provisions of Rule 14-533;

(b)(6)(C) The informal complaint shall be referred to the Committee chair with an accompanying screening panel
recommendation that the respondent be admonished;

(b)(6)(D) The informal complaint shall be referred to the Committee chair with an accompanying screening panel
recommendation that the respondent receive a public reprimand; or

(b)(6)(E) A formal complaint shall be filed against the respondent pursuant to Rule 14-511.

(b)(7) Recommendation of admonition or public reprimand. A screening panel recommendation that the
respondent should be disciplined under subsection (b)(6)(C) or (b)(6)(D) shall be in writing and shall state the
substance and nature of the informal complaint and defenses and the basis upon which the screening panel has
concluded, by a preponderance of the evidence, that the respondent should be admonished or publicly
reprimanded. A copy of such screening panel recommendation shall be delivered to the Committee chair and a
copy served upon the respondent.

(b)(8) Determination of appropriate sanction. In determining an appropriate sanction and only after having found
unethical conduct, the screening panel may consider any admonitions or greater discipline imposed upon the
respondent within the five years immediately preceding the alleged offense.

(b)(9) Continuance of disciplinary proceedings. A disciplinary proceeding may be held in abeyance by the
Committee prior to the filing of a formal complaint when the allegations or the informal complaint contain matters
of substantial similarity to the material allegations of pending criminal or civil litigation in which the respondent is
involved.

(c) Exceptions to admonitions and public reprimands. Within 30 days after service of the recommendation of an
admonition or public reprimand on respondent, respondent may file with the Committee chair exceptions to the
recommendation and may request a hearing. The exceptions shall include a memorandum, not to exceed 20
pages, stating the grounds for review, the relief requested and the bases in law or in fact for the exceptions.

(d) Procedure on exceptions.

(d)(1) Hearing not requested. If no hearing is requested, the Committee chair will review the record compiled
before the screening panel.

(d)(2) Hearing requested. If a request for a hearing is made, the Committee chair or a screening panel chair
designated by the Committee chair shall serve as the Exceptions Officer and hear the matter in an expeditious
manner, with OPC counsel and the respondent having the opportunity to be present and give an oral
presentation. The complainant need not appear personally. However, upon motion to the Exceptions Officer and
for good cause shown, respondent may seek to augment the record before the screening panel or the original
brief on exceptions, including:

(d)(2)(A) A request to call complainant as an adverse witness for purposes of cross-examination if complainant
was not subject to direct cross-examination before the screening panel, and



(d)(2)(B) A request for time to obtain a transcript of the screening panel proceedings to support respondent’s
exceptions, the cost of such transcript to be borne by respondent. If a transcript is requested, OPC will provide
the Committee chair with the transcript as transcribed by a court reporting service, together with an affidavit
establishing the chain of custody of the record.

(d)(3) Burdon of proof. A respondent who files exceptions under this section (d) shall have the burden of showing
that the recommendation of the screening panel is unsupported by substantial evidence or is arbitrary,
capricious, legally insufficient or otherwise clearly erroneous.(d)(4) OPC response. The Exceptions Officer may
request a written response from OPC to exceptions filed by respondent.

(d)(5) Record on exceptions. The proceedings of any hearing on exceptions under this subsection (d) shall be
recorded at a level of audio quality that permits an accurate transcription of the proceedings.

(e) Final Committee disposition. Either upon the completion of the exceptions procedure under subsection (d) or
if no exceptions have been filed by respondent under subsection (c), the Committee chair shall issue a final,
written determination that either sustains, dismisses, or modifies the disciplinary recommendation of the
screening panel. A modification of the screening panel’s recommendation of discipline may not:(e)(1) Be more
severe than the original recommendation of the screening panel; nor

(e)(2) Require OPC to file a formal complaint under Rule 14-511,
(f) Appeal of a final Committee determination of admonition or public reprimand.

(f)(1) Within 30 days after service by OPC of a final, written determination of an admonition or a public
reprimand in a matter for which exceptions have been filed by respondent under subsection (c), respondent may
file a request for review with the Supreme Court seeking reversal or modification of the final determination by the
Committee.

(f)(2) A request for review under this subsection (f) will be subject to the procedures set forth in Title III of the
Utah Rules of Appellate Procedure.

() (3) A party requesting a transcription of the record below shall bear the costs. OPC will provide the Court with
the transcript as transcribed by a court reporting service, together with an affidavit establishing the chain of
custody of the record.

(f)(4) The Supreme Court shall conduct a review of the matter on the record.
(f)(5) Respondent shall have the burden of demonstrating that the Committee action was:

()(5)(A) Based on a determination of fact that is not supported by substantial evidence when viewed in light of
the whole record before the Court;

(f)(5)(B) An abuse of discretion;

(f)(5)(C) Arbitrary or capricious; or

(f)(5)(D) Contrary to Articles 5 and 6 of Chapter 14 of the Rules of Professional Practice of the Supreme Court.
(g) General procedures.

(g)(1) Testimony. All testimony given before a screening panel or the Exceptions Officer shall be under oath.

(g)(2) Service. To the extent applicable, service or filing of documents under this Rule is to be made in
accordance with Utah Rules of Civil Procedure 5(b)(1), 5(d) and 6(a).

(g)(3) Form of Documents. Documents submitted under this Rule shall conform to the requirements of Rules
27(a) and 27(b) of the Utah Rules of Appellate Procedure, except it is not required to bind documents along the
left margin.



January 11, 2010

The Honorable Christine M. Durham
Utah Supreme Court

P.O. Box 140210

Salt Lake City, UT 84114-0210

Re: Lawyer Advertising

Dear Justice Durham:

As per the request of the Court, the Advisory Committee on the Rules of
Professional Conduct has examined the issue of lawyer advertising.

Background

The Committee has reviewed the Utah rules, the ABA model rules, rules of other
jurisdictions, and a recent opinion from the Utah State Bar’s Ethics Advisory Opinion
Committee. Members of the Committee have also talked to various representatives from
the Utah State Bar. The Committee has also examined various court cases across the
country challenging ethical rules regulating advertising.

As you know, the Utah rules are modeled quite closely after the ABA model
rules. Most states have attorney advertising rules similar to the ABA model rules and
similar to Utah’s rules. However, there are some notable departures. California, Texas,
Louisiana, and Florida have very detailed rules regulating attorney advertising. Texas,
Louisiana, and Florida all have rules requiring the pre-screening of certain kinds of
advertising.

Legal challenges that have been asserted to advertising rules have primarily
addressed First Amendment and prior restraint issues. It appears that those jurisdictions
with the most detailed and restrictive rules have confronted the most legal challenges.

A newly decided and instructive case is Public Citizen Inc. v. Louisiana
Disciplinary Board. et al, 642 F. Supp. 2d 539 (E.D.La. 2009). In this case, the
constitutionality of the Louisiana advertising rules was addressed. The court provides a
good explanation of the process followed by the Bar and the Louisiana Supreme Court in
preparing and investigating the rules, including surveys that were taken to determine the
level of both public and lawyer attitudes about advertising. Not all the parts of the
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advertising rules were questioned by the plaintiffs. Interestingly, part of the rule
requiring pre-screening of advertisements was only attacked as it applied to internet
advertisements, which the court did find was unconstitutional, in part, because no survey
had addressed attitudes towards internet advertising. The court applied two analytical
approaches to the constitutional issue:

First, under the United States Supreme Court cases on commercial :
speech/advertising the court found there is no constitutional protection for untruthful
advertising and advertising related to unlawful activities. Therefore, to the extent the
rules address regulation of that type of speech, there is no constitutional protection.

Second, the court noted that if the advertising is not misleading, or is only
potentially misleading, the Supreme Court in Central Hudson Gas & Electric Corp. v.
Public Service Commission, 447 U.S. 557, 563-64 (1980) held that “states may regulate
if they articulate a substantial interest in doing so, if the regulation is narrowly drawn,
and if the challenged interference with speech is in proportion of the interest served.”
Public Citizen, Inc., 642 F.Supp. 2d at 552.

The Louisiana District Court upheld the constitutionality of some parts of the
advertising rule under consideration based on both the first and the second analytical P
approaches and struck down some parts of the rule under the second analytical approach. ;
A copy of the opinion is enclosed.

The Utah State Bar Ethics Advisory Opinion Committee recently examined the
issue of attorney advertising in Opinion No. 09-01. In summary, this opinion suggests
that each advertisement should be evaluated on its own merits to determine whether or
not it is misleading. The opinion cites commentators that argue against “attempts t0
impose more burdensome and categorical prohibitions,” because they “are likely to lead
to little but constitutional litigation.” A copy of that opinion is enclosed.

Recommendations

Based upon the review and analysis conducted by the Supreme Court’s Advisory
Committee on the Rules of Professional Conduct, the Committee recommends, with the
exception of Rule 8.2, that the Utah Rules of Professional Conduct not be amended at this
time. This is not to say that some amendments may not be helpful, but the Committee 1
concerned that if any amendments are made, they should be very carefully crafted
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because of First Amendment and free speech issues. Also, and more importantly, it is the
Committee’s view that some fairly extensive task force work would need to be done by
the Bar to show a substantial need and state interest in further regulating attorney
advertising so that a sufficient foundation for the new rules or amendments would be in
place. As we have studied the issue, we have concluded that such a foundation is critical
to help insure that new and more restrictive rules or amendments regarding attorney
advertising would withstand constitutional challenges. At this point, although the Bar did
send out a general survey about the Office of Professional Conduct, it is the opinion of
the Committee that the issue of lawyer advertising has not been studied in sufficient
depth to create the kind of necessary constitutional foundation.

The Committee further feels that some of the cautionary language contained in
Advisory Opinion No. 09-01 needs to be carefully considered. Because of First
Amendment issues, the Committee concluded that Utah needs to tread carefully and
deliberately before making changes to the rules. In this regard, it may be wise for the
Committee to monitor jurisdictions such as Louisiana, Texas, California, and Florida to
gauge what kind of litigation may take place in those jurisdictions challenging their
existing rules before we embark on major revisions to the Utah rules.

As the Committee has reflected upon the issue of lawyer advertising, the
Committee concluded that part of the problem with misleading advertisements in Utah is
that very rarely does anyone file a complaint with the Office of Professional Conduct. It
would seem to the Commiittee that the Office of Professional Conduct could initiate
complaints on its own and that members of the Bar and public who are concerned with
inappropriate advertisements could also file complaints. The fact that not many of these
kinds of complaints are filed in Utah suggests to the Committee either that the advertising
problem in Utah may not be as egregious as the problem seems to be in other more
populous and more litigious jurisdictions, or that enforcement of the existing rules in
Utah may be too lax.

Rule 8.2

As stated earlier, although the Committee is not recommending amendments t0
Rule 7.1 through 7.6, the Committee does recommend a minor amendment to Rulc 8.2.
The Committee recommends that Rule 8.2 be amended as follows:
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(a) A lawyer shall not make a public statement that the lawyer
knows to be false or with reckless disregard as to its truth or falsity
concerning the judicial system, qualifications or integrity of a judge,
adjudicatory officer, or a candidate for election or appointment to a

judicial office.

The Committee recommends a similar revision to comment 3 of Rule 8.3 so that
the new comment would read as follows:

[3] To maintain the fair and independent administration of
justice, lawyers are encouraged to continue traditional efforts to defend
judges, and courts, and the judicial system whenever they are unjustly

criticized.

The Committee believes that the minor proposed amendment to Rule 8.2

would satisfy one of the concemns set forth in your letter of August 12,2009
wherein you state: “The Court is particularly concerned about lawyer advertising

that unfairly maligns the court systems as a whole.”

Thank you for giving the Committee the opportunity to examine the
lawyer advertising rules for the State of Utah. Please let me know if the Court
has any questions or would like the Committee to take a look at any other aspect

of this matter at the present time.

Yours truly,

Robert A. Burton

RAB/Is
Enclosures
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PUBLIC CITIZEN, INC., ET AL. VERSUS LOUISIANA ATTORNEY DISCIPLINARY BOARD, ET AL.
CIVIL ACTION NO. 08-4451 SECTION "F"
UNITED STATES OISTRICT COURT FOR THE EASTERN DISTRICT OF LOUISIANA
642 F. Supp. 2d 539; 2009 U.S. Dist. LEXIS 67244
August 3, 2009, Declded
August 3, 2009, Flled
CASE SUMMARY
PROCEDURAL POSTURE: Plaintiffs, a public citizens organization and two lawyers and thelt flrms, challenged La, St
Bar. art. XV1, R. 2.2(c)(1){D), (E), (1), (3), (10), 7.5(b)(2)(C), 7.6(d), 7.7, of the Louisiana Rules of Professional
Conduct, which werg to be effective October 1, 2009. Defendants, who included the Louisiana Attorney Disciplinary
-~ Board, moved to dismiss and sought summary judgment. Plaintiffs also sought summary judgment.

OVERVIEW: The Louisiana State Bar Association had presented Findings and Recommendations which were
impressive and survey results were also submitted. Rule 7.2(c)(1)(E)'s prohibition of cormmunications promising
results regulated only inherently misleading speech. Rule 7.2(c)(1)(3) survived as portraying of a judge or jury In an
ad was inherently misleading. Rule 7.2(c)(1)(L) survived as supported by survey avidence and It could not be more
narrowly tallored. Rule 7.2(c)(1)(D) was supported by survey results that targeted the public's perception of
testimonlals. Rule 7.2(¢)(L)(I) did not violate the Flrst Amendment, nor did Rule 7.2(c)(10)'s written disclalmer
requirements, since disclaimers had @ beneficial purpose. But, the Findings did not support additiona) disclosures for a
spokesperson under Rule 7.5(b)(2)(C); it did not directly and materially advance  state interest. Rule 7.6(d) was
incompatible with "pay~per-click” online advertising and there was no evidence it advanced a state interest and was
not narrowly tailored. Internet advertising differed significantly from advertising in traditional media and presented
unique issues, which was not considered in formulating Rule 7.7.

OUTCOME: Defendants' motlon to dlsmiss was denled. Defandants' summary judgment motions were granted as to
Rules 7.2(¢)(1)(D), (E), (1), (), (L), and (10), and denied in all other respects. Plaintiffs' motions were granted as to
Rule 7.5(b)(2)(C), 7.6(d), and 7.7 (as it pertained to filing requirements for Internet advertising), but were denied in
all other respects.

CORE TERMS: advertlsing, advertdsement, misleading, disciaimer, summary judgment, spokesperson, portrayal, ads,
law firm, commercial speech, disclosure, deceptive, spoken, inherently, substantial interest,-truthful, unsolicited,
rmaterially, consumer, scenes, testimonial, disclosure requirements, profession, motto, narrowly drawn, narrawly
tailored, hypothetical, deception, print, trade name .

LEXISNEXIS® HEADNOTES EHlde

Civll Procedure > Pleading & Practice » Defenses, Damurrers. & Onjectlons » Modons to DIsMISS Yo
HVIgFed. R. Civ. P. 12(b)(1), (h)(3), govern dismissals for lack of subject matter jurisdiction. A case is properly
dismissed for lack of subject matter jurisdiction when the court lacks the statutory or constitutional power to
adjudicate the case. In determining whether jurisdiction exists, the court may consider (1) the complaint
alone; (2) the complaint supplemented by undisputed facts in the record; or (3) the complaint supplemented
by undisputed facts plus the court's resolution of disputed facts. More Lika Yhis Headnote

Civil Progedure > Jurisdiction > Subiect Malfer Jurisdiction » Eemmmﬂm>memmm@
7 HN23 Federal courts have jurisdiction over all civil actions arising under the Constitution, laws, or treaties of the
United States. 28 U.S.C.S. § 1331, Whether a claim “arises under" fedaral law Is determined by examining the
allegations of what must be a well-pieaded complaint. And the federal question must appear on the face of
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the complaint. Mare Like Yhiz Headnote

Clyll Procequra > Junisdiction > Subject Matter Jursdiction > General Qverview 0
il brocedure > plegdling & broctice > Defenses, Oerurrscs & Ohections > Mollans o Oisratss ¥l ?
HN3g A motlon to dismiss under Fed. R. Cly. P. 12(b)(1) requlires that the court only examine whether it has
jurisdiction to hear the case; It does not call for intrusion inko the merits of the claim. Jurisdiction, therefore,
is not defeated by the possibility that the averments might fail to state a cause of action on which petitioners i
could actually recover. Dismissal for lack of subject~matter jurisdiction is proper only when the claim is so :
insubstantial, implausible, foreclosed by prior decisions of the United States Supreme Court, or otherwise
completely devoid of merit as not to involve a federal controversy. Mors Like This Headnors

Clvll procedure > Summary Judgreent > Standards > Genulne DIsoutes @ L
Ciyil Procedure > Summarv Judamant » Standards > Leaal Entitlement 3‘@

HN4g Fed, R. Clv. P. 56 Ingtructe that summary judgment Is proper If the record dlscloses no genuine Issue as to
any material fact such that the moving party is entitled to judgment as a matter of law. No genuine issue of
fact exists if the record taken as a whole could not lead a rational trier of fact to find for the non-moving
party. A genuine issue of fact exists only If the evidence Is such that a reasonable jury could return a verdict
for the non-moving party. More Like This Headnote

W>W>WWW>W&Wﬁ i

GCivll Procedura » Summary Judomanct > anmmu%mmﬁm.ﬁ.tml > Monmnnnu@ :

Clvil Procadure > Summery Judameqt > Evidence . I

ClvILProcequre > SummArY Judgmens > Srandards > Approndialeness !

#NS3The mere argued existence of a factual dispute does not defeat an otherwise properly supported motion for :

summary judgment. Therefore, if the evidence is merely colorable, or is not significantly probative, summary
judgment is appropriate. Summary judgment is also proper if the party oppasing the motion falls to establish
an essential element of his case, In this regard, the non-moving party must do more than simply deny the
allagations ralsed by the moving party. Rather, he must come forward with competent evldence, such as
affidavits or deposttions, to buttress his clafms. Hearsay evidence and unsworn documnents do ot qualify as
competent opposing evidence. Finally, in evaluating the surnmary judgment motion, the court must read the
facts In the light most favorable to the non-moving party. More Like This Headnota

W>W>wmw%m>mwm

Civll Procedure > Justiciablity > Standing > Burdens of Proof “w! .

Congti » The Judiciary > CASe or CONCOVArsy » vorviow Tt

Evidence > Brocedural Cogsidaralions > Aucdens of Pront > Allacation ;v_x;

HNE% .8, Const. art. III restricts federal judicial power to cases and controversies. The court must determine

whather the conflicting contentions of the parties present a real, substantial controversy between parties
having adverse legal Interests, 3 dispute definite and concrete, not hypothetical or abstract. The plaintiffs bear
the burden of establishing standing and ripeness under U.S. Congt. art. YYI. More Like This Headnote

il Brocagre » Justiciapilty > Standing > Injary In Face %l
constitusionst LA > TRAMAICIALY, > CRER.OCEROLIGVEISY > Standinn > Flements
> Legislatlon » il
HN74To establish standing, plaintiffs must answer to three factors: (1) an injury in fact which is (a) concrete and

particularized and (b) actual or imminent, not conjectural or hypothetical; (2) a causal connaction -- an injury
that Is fairly traceable to the challenged conduct; and (3) it must be likely, as opposed to merely speculative,
that the injury will be redressed by a favorable declsion. Plaintiffs must show standing, even In a faclal
challenge to a statute because a litigant only has standing to vindicate his own constitutional rights, In a suit
challenging the legallty of government action or Inaction, If the plalntlff Is himself an object of the action,
there Is ordinarlly littie questlon that the action has caused him injury, and that a judgment preventing the
action will redress it. More Like This Headnote

E)

Civil proceduce > Justicebilly > SKanding > Infury in Foct %

Gonstitutional Law > The Judiciacy > smm@xw»&am»mﬁ

Constiurional taw > Bl of Rights > Fundamental Freedoms > Ecesdom of Speech > Scope of Ereedom
W>W>W)W>mmmm
Constitutional Law > Bl of Rights > Fundamansal Eressioms > dicial & Leqislative Restralnte > Smndmn‘;@

HNB% The loss of First Amendment freedoms, for even minimal periods of time, unquestionably constitutes
irreparable injury for purposes of standing. One who is challenging a statute must demonstrate a reallstic
danger of sustaining a direct injury as a result of the statute's operation or enforcement; one does not have to
await the consummation of threataned Injury o obtain preventlve refief. In the freadom of speech context, a
harm of self-censorshlp can be realized even without an actual prosecution. Chilling a plaintiffs speech is a
constitutlonal harm adequate to satlsfy the Injury-In-fact requirement, A credible threat of present or future
prosecution Is an Injury sufficlent to confer standing, even if there is no history of past enforcement. The Fifth
Circuit takes a generous view on this polat, The phrase "credible threat of prosecution” is quite forgiving. _
when dealing with statutes that facially restrict expressive activity by the class to which the plaintiff belangs,
courts will assume a credible threat of prosecution in the absence of compelling contrary
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Civil Pragedure » Jussiciablity > Standing > Injury in Fact $
constitutional taw > The Judiclary = Case or Controvergy. > Standing » Elmmsga -
Cansttutional Law > Blll of RIGAS > FundamantalEreedams  Feeedomo Speerh > General Qverview
Constitutional Law > Bill of Rlahts » mmmm>mmmmmmm>mmmmﬁ
Copariturional Law > » Fundamental Erasdorms > Judiclal & eclslative Restraints > Standing
HN9% Courts are probably entitied to assume that law enforcement agencles will nat dlsregard a racent exprassion

of the legislature's will for purposes of standing and Elst Amendment challenges. More Like This Headnate
> ammm@

Legal Ethics > Legal Services Marketing
HN10g,S5ee La, St. Bar. art. XVI, R, 7.7(h).

ClProcsduce > Justicablliry > Standing » Third Parry Sranding
> The Judiclary > Case or Controvarsy > Standing > Third Pany Standing %)

NN213 Assaciations have standing to bring sult on behalf of thelr members when: (1) lts members would otherwise
have standing to sue in their own right; (2) the interests the assoclation seeks to protect are germane Yo the
organization’s purpose; and (3) neither the claim asserted nor the relief requested requires the participation
of individual members in the lawsuit. Mors Like This Handnots

W>mumn>mmmm>mmm>mmmmgmmﬁ
s Bl of Rights > Fundamental Frasdoms > freedom of Sosech > Scops of Freedom Yl

HA32yThe Flest Amendment not only guarantees a right to spaak, but also protects the right to recaive information
and ideas. If there is a right to advertise, there Is 2 reclprocal right to recelve the
advertising. Mors Like This Headnote

wusnum>mmwm>amm>mm%aﬁ
S

Consritutional Law > The Judiclary > fase ar Gantravarsy. » Ripenass & .
Constiutional Law > The Judiclary > Case or Controversy = Standing > Elemants
HNZ34 A court should dismiss a case for lack of ripeness when the case is abstract or hypathetical. The two key
conglderations for a ripanaess determination are the fitness of the issues for judiclal declsion and the hardship
to the partles of withholding court consideration. A case s generally ripe If any remalning questions are
purely legal ones, Ripeness and standing share 2 kinship, particularly In the shared requirement that the
injury bé imminent rather than conjectural or hypothetical. More Like This Headoote

Civil Progedure > Jsticlablity > Ripanass > Tescs %
Constiturional Law > - > M&%
HN143 Requiring 2 regulated party to proceed without knowing whether a statute Is valid due to dismissal for lack of
ripeness would impose a palpable and conslderable hardship, More Llke This Headnote

Constitytional Law > Bill of Rights » Fundameptal frggdamg' » Freedom of Sgeech » Commercial Soaech > gmﬁmﬁmmﬁ
Gonstiturional jaw, > Bill of Rlghts > Fundameaozal Freedoms > 1udiclal & Leglsiative Restrains » Pror Restraint
KN154 Commercial speech is protected by the First Amendment. Some regulation of commercial speech is clearly
permissible, but a state may not do so by keeping the public in ignorance of truthful information. Commaercial
speech Is afforded a limited measure of protection, commensurate with its subordinate position in the scale
of Flrst Amendmens protections, allowing modes of regulation that might be impermissible In the realm of
noncommercial expression, More Like Thig Headnote
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Cansuluianallaw > Blll of Rights > Fundamencal Ereedoros > ludiclal & Legislative Restralnls > prior Resrraint %l
> Lagal Servicas Marketing > Advertising 4
Hu16y Advertising by attomeys may not be subjacted to blanket suppresslon, but advertising by attorneys may still
be regulated in some ways. More Like This Headnote

Copstiutional Law > udlcial & Legisladve Restralnts

HN17% For commerclal speech to come within the Flrst Amendmant's protections, It at least must concern lawful
actlvity and not be misleading. The United States Supreme Court has focused and made essential the
integrity of the information. Because disclosure of truthfu! relevant information is more likely to make @
positive contribution to decisionmaking than is concealment of such information, only false, deceptive, or
misleading commercial speech may be banned. ‘Therefore, truthful advertising related to lawful activities is
entitled to the protections of the Firsk Amendment, but misleading advertising may be prohibited entirely.
However, states may not place an absolute prohibition on certain types of potentially misleading information
If the information also may be presented in a way that is not deceptive. If a form of advertising is not

https://www.lexis.com/research/retrieve?_m=8dl 6d65ce9f383d51£19db81a6c6229a&cesve=... 1/5/2010




o~ Jan, 5. 2010 4:2)2PM Strong & Hanni Law Firm No. 047?'agep-‘. 17

,
ot uisveimucl - Oy LItAOL - Urs 1 wupp ew vus

misleading, or is anly potentially misleading, states may regulate I they articulate a substantial interest in
doing 50, if the regulation is narrowly drawn, and if the challenged interference with speech is in proportion
to the interest served. Mors Like Yhis Headnote

cmmw>mm>mmmwmmmm»mmmm>mmm@
Constitutional Law > W>W>W>W>W@Q
Constiutional Law > Bill of Rights > Fuadamental Freedams > Judiclal &1 eqislative Resiraiots » Paor BeATCAINL i

Evidence » Pracedural Considerations » Burdens of proof > Allocation @

HN18% If regulated advertising is not misleading, or is only potentially misleading, a court addressing a Eitst
Amendment challenge must apply the Central Hudson test to determine if the restrictions are narrowly
tailored to further a substantial government interest, making regulation still permissible. In making these
determinations, It Is well established that the party seeking to uphold a restriction on commaetrclal speech
cartles the burden of justifying It. This burden Is not satisfied by mere speculation or conjecture; rather, a
governmental body seeking to sustain a restriction on commercial speech must demonstrate that the harms
it recites are real and that its restriction will in fact alleviate them to 2 material degree. The Fifth Circuit has
held that evidence used to justify the state's regulation need not exist pre-enactment. More Like This Headnote

Constitutional Law > Bil of Rlghts > Fundamental Fraedoms > Eresdom of Saesch > Commerslal Soeech > advertising %)
Constitytionel Law > W»W>W>W>W@@
> Bill of Rights > Fundamental Freedoms > 1udicial & | egislative Rasfraints » Prior Restraiph (Y]

HN19 T a state can show that certain advertising is inherently likely to deceive or has produced a record indicating
that a particular form or method of advertising has in fact been deceptive, it is entitled to prohibit that
advertising, Commercial speech Is misleading when it is inherently likely to deceive the public and if It ls
devoid of intrinsic meaning. Macg ke This Haadngte ’

Copstitutional Law > Blllof lgnts > rFundamenral Freedoms > Eraedom of Speech > Commerglal Spesch > mﬂ%@ﬂim%
W>W>W>W&>w A

Leaal Ethics  Lagal Services Marketing > Advertising %
HN20|3. St. Bar. art, XVI, R. 7.2(c)(1)(E)'s prohibition of communications that promise results regulates only
speach that Is Inherently misleading. Therefore, thls type of advertising may be freely
Vi regulated, More Like This Headnote

Constitutional Law = mmm>mmm%m>&mm>mmsmmh>mwﬁmm®
Leaal Ethics = Leaal Services Marketing > AQVARIAING “w!
HN21g A portrayal of a judge or jury in an ad for legal services is inherently misleading. More Like This Headnote

W>W)W>W?Wnﬂ:b>%&@iﬂh@
mmm»mmmm&mm»mmummum » Prior Rasteaint g
HNZ24 Absent material that Is inherently misleading, a state may regulate commercial speech if it satisfies the
three-prong Central Hudson test: (1) the state must assert a substantial interest in support of the
regulation; (2) the state must demonstrate that the restriction on commerclal speech directly and materially
advances that Interest; and (3) the regulation must be narrowly drawn. More Like This Heagnot

Constirutional Lay > RilarRlants > Eugdamental Fegefonts > Fraedomm of Spesch > Commercibl Soasch > Amggmnﬁ

Constitugional Law > Blll of Righ!s > Emmm&%mﬁ > Judicial & | egisiative Restralars > Pridr Restrajnl Tl

Legal Echics > > Adverdsing st

HNZ3% The United States Supreme Court has glven conglstent recognition to the states’ important interests in

maintaining standards of ethical conduct in the licensed professions, It has also expressed some reservation
whether a state's desire that attorneys maintain their dignity in their communications with the public is an
interest substantial enough to justify the abridgment of their Eirst Amendment rights. But, the Court has
recognized that the states have a compelling interest in the practice of professions within thelr boundaries,
and the interest of the states in regulating lawyers is especially great since lawyers are essentlal to the
primary government function of administering justice, and have historically been officers of the
courts. More Like This Headnole

Cansritutional 1aw > Rijlaf Rights > Fuadamental Freedpms. » mmm&pm»mm@MMMQHﬂnn@
Copstituriopal Law > BliLof Rights > ﬂmnammta.lﬂ.ezg%ma » Judiclal & 1 egisiative Restraints » Prior RESICAING L]
ice > Loaal Servicas | i > 2 sing
HN24+ The stata may not by scatter-shot condemn lawyer advertlging, but does indeed have a substantial interest
In addressing the ethical standards of the professlon, as well as In preventing public confusion or
deception. Mgre Like Thig Headnote
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Constitutionallaw > Bill of Rlohts > Eundameqtal Freedoms > Ereadom of Soeech > Commercial Soeach >
Cansnituclonal Law > » Fundamencal Fraedoms > Judicial f Legisiadve Restralgts = Rrior.Restraint 0

G HNZ5%The state, In regulating commercial speech, must demonstrate that the challenged regulation advances a

governmental interest in a direct and material way. That burden cannot be satisfied by mere speculation or

conjecture; rather, the state must show that the harms are real and the restriction will in fact alleviate them
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to a material degree. The United States Supreme Court has required evidentlary support In the forms of
empirical data or anecdotes to support the state's regulation. Empirical data need not be accompanied by a
surfeit of background information, and the regulation can be justified by reference to studies and anecdotes
pertaining to different locales altogether, or can be based solely on history, consensus, and simple common
sense. In short, the state must demonstrate some basis for its regulation with evidentiary support. To be
“narrowly drawn® in the commercial speech context, the regulation need not be the least restrictive means of
advancing the state's Interest, Instead, there must be a reasonable fit between the state's interest and the
means chosen to accomplish those ends. They should be no morea extensive than raasonably necessary to
further substantial Intepests, and In proportion to the Interest served. More Like Thig Headnote

Leaal Ethics > Lega) Serviges Marketing » Advertising %ol

HN26%The Louisiana Rules of Professional Conduct governing the use of events, scenes, or pictures that are not
authentic, portrayals of a client by a non-client, and use of a non-lawyer spokesperson, condone each of
these advertising techniques as long as they include a disclaimer as provided by La. St. Bar. art. XVI, R. 7.2
(€)(10). The disclaimer provision requires that written disclaimers be in a print slze at least as large ag the
largest print size used in the advertisement, spoken disclosures be spoken at the same or slower rate of
speed as the other spoken content of the advertisernent, and all disclosures used In advertisements that are
televised or displayed electronically shall be both spoken aloud and written legibly. Additionally, when a
spokesperson is used, a spoken and written disclosure must identify the spokesperson as such, that the
spokesperson is not a lawyer, and that the spokesperson is being paid to be a spokesperson, if

paid. MogeLike This Headnote
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#n274 The United States Supreme Court advises that there are material differences between disclosure
reguirements and outright prohibitions on commercial speech, Warnings or disclaimers as safeguards might
be appropriately required In order to dissipate the possibility of consumer confusion or deception. At the
same time, the Supreme Court also admitted that unjustified or unduly burdensome disclosure requirements
might offend the First Amendment by chilling the protected commercial speech. An advertiser's rights are
adequately protected as long as the disclosure requirements are reasonably related to the State's Interest in
preventing deceptlon of consumers. Mace.Like This Headnpte

W>W>W>Mm>mm§m>wfﬁ
» Bl of Rlghts * Fundamental Freedoms > Judiclal & Legislacive Resiraints > Pror Restraiat L
HN28y Requiring & disclaimer as to commercial spesch is unconstitutionally restrictive when the detail required in
the disclaimer effectively rules out the desired advertising on a business card or letterhead, or in a yellow
page listing. More Like This Headnote
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Leqal Ethics > Legal Services Mariceting > Agvertising ’

HN294| a. Gt. Bar. art, XV1, R, 7.5(b)(2)(C) does not directly and materially advance the state's interests, and,
therefore, violates the First Amendment. More ke This Headnase
W>W>W>W>W>sz@ﬁmﬁ
Consritutional Law > Bill of Rlghts > mﬁmnmme%ns » 1udiclal & Legisiative Resraints » gdor Restrains
> Lagal Sarvices Markating &> Advartising
HW30g 8, St, Bar, art, XVI, R. 7.2(¢)(1)(J)'s regulation of portrayals of a judge or jury in an advertisement directly
and materially advances the state's interests for purposes of a First Amendment challenge. The Rule on the
portrayal of judges and juries directly and materially advances the state's interest in maintaining the
standards of the legal profession, as well as protecting against the deception of the
public. More Like This Headnate

Constitutional Law > BﬂLoL&lnth>£unda.mzuIal.ELe.ﬁ§_ﬁ115> mmna.&mmm&mmnmmmm-.&

Laa! Ethics > i ing > Agvestising %

HN3ixLa. St. Bar. art. XVI, R. 7.2(c)(1)(L) materially advances the state's Interest In preventing deception of the
public, and Is narrowly tallored to achleve those ends. This regulation, almed at prohibiting lawyers from
using mottas or slogans that Imply to the publlc that they can achleve results when future results can never
be predicted, directly and matetially advances the state's Interests. pore Like This Hasdnoca

mw>wm>mmw>mmsw>mmm>mﬁsm%
>W>W>MMW>W 4

Consticutlonal Law
HN323 While the least restrictive means naad not be utllized to regulate commercial speéch, the state must ensure
that the restricted speech ls proportlanal 1o the state's interest. More Like This Headnote

W>W»Wms>mw>mmm>mﬁ
HN3Sy Internet advertising differs significantly from advertising in traditional media. The Internet pregents unlgque
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issues related to advertising and regulation of commercial speech. moce Like This Headnota

W»W»W>M»W>m§mﬁ
W*W’EM&M&M&%&S>M@MA&M>MM@
EY g

Legal Erhles » Legal Services Marketing. > Advertising.
HN344, 3, St. Bar. art. XVL, R. 7.6(d) is unconstitutional. More Like This Headnote

W»W>W>mwmm>mmwmn>m%ﬁmﬁ
Consirutional Law > Blll of Alghts > mumdme%ns > Judicial & Legislarive Restralnts > Brior Restraint
ics  Lagal Servi Keting > W
HNZS¥ | a. St. Bar. art. XVI, R. 7.7 ag |t applles to the filing requirements for Internet advertising is
unconstitutional. More Like This Headn

Favallable Briefs and Other Documants Related to this Case;

U.S. District Coyrt Motion(s) : !
1.5, District Court Pleading(s).
COUNSEL: [¥¥*1] For Public Citizen, Inc., William N Gee, I11, William N. Gee, I1I, Ltd., Plaintiffs: Dane S. Cloliho ~, LEAD

ATTORNEY, Dane 5, Cioling, LLC, New Orleans, LA; Gregory A. Back, PRO HAC VICE, Public Cltizen Litigation Group,
Washington, DC.

- For Morrls Bart, Motris Bart L.L.C., Plaintiffs: James M, Garner +¥, LEAD ATTORNEY, Christopher Chocheles v,
Joshua Slmon Force +%, Sher, Garner, Cahill, Richter, Klein & Hilbert, LLC, New oOrleans, LA; Dane S, Cigling ~, Dane S.
Ciolino, LLC, New Orleans, LA; Gregory A, Beck, PRO HAC VICE, Public Citizen Litigation Group, Washington, DC;

Terry Bennett Loup -, Morris Bart; Ltd, (New Orleans), New Orleans, LA,

For Scott G. Wolfe, Jr. (08-4994), Wolfe Law Group, LLC (08-4994), Consol Plalntlffs: Scott G Wolfe, Jr. v, LEAD
ATTORNEY, The Wolfe Law Offices, LLC, New Orleans, LA; Ernest Enrlque Svenson -, Svenson Law Firm, New Orleans,
LA.

For Loulsiana Attorney Disciplinary Board, Billy R. pesnell, In his official capacity as Chalr of the Louisiana Attorney
Disciplinary Board, Charles B Plattsmier, in his official capacity as Chief Disciplinary Counsel for the Loulslana Attorney
Disciplinary Board's Office of Disciplinary Counsel, Defendants: Ehillip,A. Wittmann +Z, LEAD ATTORNEY,

[**2] Kathryn Marie, Knight v, Stone, Pigman, Walther, Wittmann, LLC (New Orleans), New Orleans, LA; Jessica
Davidson Miller, John H. Belsner, PRO HAC VICE, O'Melveny & Myers, LLP (Washington), Washington, DC.

For Loulslana Attorney Disclplinary Board (08-4994), illy R. Pesnell, in his official capacity as Chair of the Louisiana

Attorney Disciplinary Board (08-4994), Charles B Plattsmier, in his official capacity as Chief Disciplinary Counsel for the

Louisiana Attorney Disciplinary Board's Office of Disciplinary Counsel (08-4994), Consol Defendants: Philllp A. Wittmann ~

¥, LEAD ATTORNEY, Kathryn Marie Knight -, Matthew S. Almon v, Stone, Pigman, Walther, Wittmann, LLC (New

Orleans), New Orleans, LA. -

JUDGES: MARTINL..C..EELDMAN ~, UNITED STATES DISTRICT JUDGE.
OPINYON BY: MARTIN L. C. FELOMAN

OPINION

[*544] ORDER AND REASONS

The pending motlans orblt one central question: Can Louisiana's proposed Rules regarding lawyer advertising withstand
Constitutional scrutiny?

Before the Court are the defendants’ Motion to Dismiss and Motion for Summary Judgment; the Motlon of Public Citizen,
Inc., et al. for Summary Judgment; and the Motion of Scott G. Wolfe, Jr. et al for Summary Judgment, The defendants'
Motion to Dismiss is DENIED, and the motions [¥¥3] for summary judgment are GRANTED IN PART and DENIED IN
PART, subject to the reasons below. The parties shall submlt a Judgment within ten days that is consistent with this
Order and Reasons.

Background

The Louisiana legislatura adopted a concurrent resolution in 2006, stating that "the manner in which some members of

the Loulslana State Bar Assoclation are advertising their services in this state has become undignified and poses a threat

i\ to the way lawyers are percelved.” The resolution called on the Louisiana Supreme Court to establish a committee to

study lawyer advertising and to recommend changes to Part 7 of the Louisiana Rules of Professional Conduct, which =
gaverns lawyer advertising, by March 1, 2007. The Louisiana Supreme Court created the Committee to Study Attorney

Advertising, which obtained a copy of a Florida survey that gauged the public's views on attorney advertlsing.
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The LSBA Rules of Professional Conduct Committee met four times between September 21, 2006 and October 6, 2006 to
assemble a series of proposed amendments to lawyer advertising Rules. The Supreme Court Committee then met on
October 23, 2006 to consider the proposed amendments and voted to endorse them. The [#*4] LSBA Committee also
held four public hearings on the proposed Rule changes between November 2, 2006 and November 16, 2006. After all
that, the Loulslana House of Delegates voted on June 7, 2007 to accept the LSBA Committee's proposal and
recommended that the Loulslana Supreme Court Incorporate the proposed Rules into the Rules of Professional Conduct.
On July 3, 2008, the Louislana Supreme Court adopted the Rules, to bacome effective on December 1, 2008.

Plaintiffs filed suit and sought a preliminary Injunction agalnst enforcement of the Rules In Fall 2008. In response, the
Louisiana Supreme Court postponed the effective date of the Rules untli Aprl 1, 2009. During that time, the LSBA
commissioned a survey on the attitudes of consurners and lawyers toward lawyers and lawyer advertising in Louisiana.
After the completion of the survey, on February 18, 2009, the Louisiana Supreme Court ordered that the effective date of
the new Rules be deferred until October 1, 2009 “to allow the LSBA and the Court to further study certain Rules in light of
the constitutional challenges that have been raised.” On March 11, 2009, the Louisiana Supreme Court [*545] asked
the LSBA Committee to review several of [**5] the challenged Rules.

The LSBA Committee reported back on April 15, 2009, and recommended that the high court modify the Rules prohibiting
celebrity spokespeople, non-authentic scenes, and actors playing clients - 50 as to permit such commercials if
accompanled by a special disciaimer or disclosure. On June 4, 2009, the Louisiana Supreme Court adopted the LSBA
Committee's final recommendatlons as drafted and changed during the Investigative process; October 1, 2009 Is the

effective date of the new Rules.

public Citizen, Inc., Morris Bart, Morris Bart LLC, William Y. Gee, XI. vand Willlam N, Gee, 111, ~Ltd, ("Public Citizen
plaintiffs") challenge the following Rules:

Rula 7.2(c)(1){D): prohibiting as false, misleading, or deceptive communications that "contain[] a reference or
testimonlal to past successes or results obtained, except as allowed in the Rule regulating information about a lawyer’s
services provided upon request.”

Rule 7.2(¢)(1)(E): prohibiting as false, misleading, or deceptive communlcatlons that “promise[] results.”

o Rule 7.2(c)}{(1)(1): prohibiting as false, misleading, or deceptive communications that "include[] a portrayal of & client
by a non-client without disclaimer of [**6] such, as required by Rule 7.2(c)(10), or the depiction of any events or
scenes or pictures that are not actual or authentic without disclaimer of such, as required by Rule 7.2(c)(10)."

Rule 7.2(€){1){(1): prohibiting as false, misleading, or deceptive communications that "include[] the portrayal of a judge
orajury."?

_FDOTNOTES
1 This Rule contains additional prohibitions that the plaintiffs do not challenge: "the portrayal of a lawyer by a non-
_lawyer, the portrayal of a law firm as a fictionalized entity, the use of a fictitious name to refer to lawyers not

associated together in a law firm, or otherwise implies that lawyers are associated in a faw firm if that is not the
case."

Rule 7.2(c)(1)(L): prohibiting as false, misleading, or decapilve communications that "utllize[] a nickname, moniker,
motto or trade name that states or Implles an abllity to obtain results in a matter.”

Rule 7.2(c)(10): "Any words or statements required by these Rules to appear in an advertisement or unsolicited written
communication must be clearly legible if written or intelligible if spoken aloud.

wAll disclosures and disclaimars required by these Rules shall be clear and conspicuous. Written disclosures and
disclalmers [*%7] shall use 3 print size at least as \arge as the largest print size used In the advertisement or unsollclted
wrltten communigation, and, If telavisad or displayed electronically, shall be displayed for a sufficient time to enable the
viewer to easlly gee and read the disclosure or disclalmer. Spoken disclosures and disclaimers shall be plainly audible and
spokan at the same or slower rate of speed as the other spoken content of the advertisement. All disclosures and
disclaimers used in advertisements that are televised or displayed electronically shall be both spoken aloud and written

legibly.”

Rule 7.5(b){2)(C): allowing *s pon-lawyer spokesperson speaking on behalf of the lawyer or law firm, as long as that
spokesperson shall provide a spoken and written disclosure, as required by Rule 7.2(c)(10), identifying the spokesperson
as a spokesperson, disclosing that the spokesperson is not a lawyer and disclosing that the spokesperson is being paid to
be a spokesperson, if paid.”

Scott G. Wolfe, Jr. and Walfe Law Group, LLC ~("Wolfe plaintifis*) challenge the following Rules, as they relate to

P Internet-based [*546] advertising and communications:

Rule 7.2(a): requlring that advertisements and unsolicited [**8] written communications contaln the name of at least
one lawyer responsible for thelr content and ane or more bona fide affice location(s), by city or town, of the lawyer or
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lawyers who will actually perform the services advertised.

Rule 7.2(c)(210): specifying the disclosure requirements: all written disclosures shall be in a type as large as the largest
print size used In the advertisement and all advertisements that are televised or displayed electronically shall be both
spoken aloud and written legibly.

" Rule 7.2(c)(11): "No lawyer shall, directly or Indlrectly, pay all or a part of the cost of an advertisement by a lawyer not

in the same firm."

Rule 7.6(a): defining vcomputer-accessed communications” as "information regarding a lawyer's or law firm's services
that Is read, viewed, or heard directly through the use of a computer. Computer-accessed communications include, but
are not limited to, Internet presences such as home pages or World Wide Web sites, unsolicited electronic mail
communlcations, and Information concerning a lawyer's or law firm's services that appears on World Wide Web search

engine screens and elgsewhere.”

Rule 7.6(c)(3): requiring that unsolicited electronic mail [*¥9] communications state "] £GAL ADVERTISEMENT" in the
subject line.

Rule 7.6(d): "Advertisements. All computer-access communications concerning a lawyer's or law firm's services, other
than those subjact to subdivisions (b) 2 and (c) ® of this Rule, are subject to the requirements of Rule 7.2 4when a
significant mative for the lawyer's doing so is the lawyer's pecuniary gain.

- FOOTNOTES
' ' 2 Rule 7.6(b) is titled “Internet Presence” and governs “[a)ll World Wide Web sites and home pages accessed via the '
: Internet that are controlied, sponsored, or authorized by a lawyer or law firm and that contain information concerning

"the lawyer's or law firm's services."

" ¢ Rule 7.6(¢) Is titled “Electronic Mail Communications,” and applies to unsolicited electronic mall communications to a
* prospective client for the purpase of obtalning professional employment. H

4 Rule 7,2 is titled "Communications Concerning A Lawyer's Services” and cantalns the requirements for what may or
‘ may not be contained in advertisements and unsolicited written communications, as well as disclosure requirements,

Rule 7.7: explaining the duties of the LSBA Committee and the evaluation process for lawyer advertising, including a fee
for filing a proposad [**10] advertisement for evaluation.

Defendants move to dismiss plalntiffs’ complalnts; they also seek summary judgment. In their motion to dismiss,
defendants assert this Court does not have subject matter jurisdiction to hear the clalms bacause the cage Is not ripa for

adjudication and plaintiffs do not have standing to sue.

Defendants vigorously contend: plaintiffs do not have standing to sue because they have no injury in fact or imminent
risk of harm; they have failed to show how any concrete injury is causally connected to any of defendants' actions; and
their claims are not redressable by a decision by this Court because they have not shown that their advertisements would
comply with the other new lawyer advertising Rules, They add that Public Cltizen lacks assoclational standing because It
has falled to Identlfy a willing speaker who would [¥547] otherwise have standing and alleges only 2 generalized

grievance.

Defendants add that plaintiffs have not submitted any advertisements to the LSBA for review, the LSBA has not found
any of their advertisements to be non-compliant, and none of the defendants have threatened disciplinary action against
any of the plaintiffs under the new Rules. They [**11] characterize plaintiffs' concerns as merely a subjective fear that
their future advertisements will violate the Rules once they become effective October 1, 2009. Thus, they urge, this
matter is not ripe for adjudication.

Finally, defendants argue that the Rules only prohlblt content and methods that are Inherently misleading, which they are
constitutionally permitted to regulate. The also argue that, even If the Court finds the restricted advertising is not
inherently misleading, the Central Hudson test validates the constitutional integrity of the Rules because: the State has a
substantial interest in the Rules; the Rules directly and materially advance the State's substantial interest; and the Rules
are in reasonable proportion to the interests served (they are as narrowly drawn as possible).

In the summary judgment motion against the Wolfe plaintiffs, defendants assert that the overbreadth doctrine does not
apply to commercial speech, and, therefore, cannot be the basis of invalidating these Rules; prior raview of lawyer
advertisements ls not a prior restraint on speech; and the Rules only apply to commercial speech.

The plalntiffs counter and stress that they do have standing to contest [**12] the Rules because, Importantly, their
injury Is ane of self-cansorship, which ie sufficlent for standing In a First Amendment context. Further, plaintiffs argue
that the defendants have not submitted sufficlent evidence to show that the attorney advertising is misleading or
deceptive. They contend for an actual deception thrashold and, from that, conclude that the Rules fall the Central Hudson

test.
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The Wolfe plaintiffs argue that the Rules' Internet provisions violate Central Hudson because there is no evidence the
provisions are necessary, they were not narrowly drawn, and they are unconstitutionally vague. More significantly, they
point out that the studies the Committee looked at contained no questions about attorney advertising on the Internet,
and the Committee had no other evidence that Internet advertising is misteading or otherwise requires regufation. They
draw attentlon to the differences between Internet ads and other advertising media.

1. STANDARD
A. Motion to Dismiss

HIFpulee 12(b)(1) and 12(h)(3) of the Faderal Rules of Civll Procedure govern dismissals far lack of subject matter
Jjurisdiction. "A case is propetly dismissed for lack of subject matter jurisdietion when the court [¥%13] lacks the
statutory or constitutional power to adjudicate the case.” Home Byilders Ass'n of Miss.. Inc, v, City 0

. In determining whether jurisdiction exists, the Court may consider (1) the complaint alone;
(2) the complaint supplemented by undisputed facts in the record; or (3) the complaint supplemented by undisputed
facts plus the Court's resolution of disputed facts. Clark v. Tarrant County, 798 F.2d 736,741 (3th Cir. 1986). M
Frederal courts have jurisdiction over "all civil actions arising under the Constitution, laws, or treaties of the United
States.” 28 U.8.C. § 1331, Whether a claim "arises under" federal law is determined by examining the allegations of what
must be a well-pleaded complaint. See Merrell Dow Pharm, Inc. v. Thompson, 478 U.S. 804, 808, [*5481 106 S. CL.
3229, 92 L. Ed. 2d 650 (1986). And the federal question must appear on the face of the complaint, See Tores v,
&wwm&iwn (cltations omitted).

HN33A motion to dismiss under Rule 12(b){1) requires that the Court only examine whether it has jurlsdictlon to heat the
case; it does not call for intrusion into the merits of the ciaim. Ball v. Hood, 327.1).8,.678. 682, 66 S. Ct. 773, 90 L, Ed,
939 (1946). [**14] "Jurisdiction, therefore, is not defeated . . . by the possibility that the averments might fall o stete
a cause of action on which petitioners could actually recover." Id, Dismissal for lack of subject-matter jurisdiction "is
proper only when the claim ls so Insubstantial, Implausible, foreclosed by prior decisions of [the Supreme Court], or
otherwise completely devoid of merft as not Lo involve a federal controversy." St itizens
Environment, 523 U.S, 83, 89, 118 S, Ct. 1003, 140 1, Ed, 2d 210 (1998) (internal quotations omitted).

B. Summary Judgment

HNYFRyle 56 of the Federal Rules of Clvil Procadure instructs that summary judgment is proper if the record discloses no -
genuine issue a5 to any material fact such that the moving party is entitled to judgment as a matter of law. No genuine
issue of fact exists If the record taken as a whole could not lead a rational trier of fact to find for the non-maving party.
See Wﬂm@ﬂﬂﬁw&—wﬁm . A genuine
issue of fact exists only "if the evidence is such that a reasonable jury could return a verdict for the non-moving party.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S. Ct. 2505, 91 L, Ed. 2d 202 (1986).

The Court emphasizes [*¥15] that HNSFthe mere argued existence of a factual dispute does not defaat an atherwlse
properly supported motion. See id. Therafore, "[i]f the evidence ls merely colorable, or Is not slgnificantly probative,”
summary judgment Is appropriate. Id. at 249-50 (citatlons omlitted). Summary judgment 15 also proper if the party
opposing the motlon falls to establish an essentlal element of his case, Sge Celotex Corp, v, Catrett, 477 U.S, 317, 322-

. In this regard, the non-moving party must do more than simply deny the
allegations raised by the moving party. See WMMWMMM
1992). Rather, he must come forward with competent evidence, such as affidavits or dapositions, to buttress his claims.
1d. Hearsay evidence and unsworn documents do not qualify as competent opposing evidence. Martin v.

Oll Distrib., Inc., 819 F.2d 547, 549 (Sth Cir. 1987). Finally, In avaluating the summary fudgment motion, the court must
read the facts In the light most favorable to the non-moving party. Anderson, 477 U.S. at 2535,

11, JUSTICIABILITY

HNSArtcle TII of the United States Constitution restricts faderal judlicial power to cases and controversies, [¥*16] This
Court must determine "whathar the conflicting contentlons of the parties present a real, substantial controversy between
partles having adverse legal Intarests, a dispute definite and concrete, not hypothetical or abstract.” Babbit v, United

MM@MM&S 90 &. Ct. 230% 60 1. Fd. 2d 895 (1979). The plaintiffs bear the burden of
establishing standing ami ripeness under Article I11. Mmmmmu_cum_smmhxg@&g&mﬁ,

[*549] A. Standing of Lawyer/Law Firm Plaintiffs

NNTFTo astablish standing, plaintiffs must answer to three factors: (1) an Injury in fact which is (a) concrete and
particulsrized and (b) actval or irnminent, not conjectural or hypothetical; (2) a causal connection - an Injury that is falrly
traceablé to the chalienged conduct; and (3) it must be ikely, as opposed to merely speculative, that the injury will be
redressed by a favorable decision. Luj i - 119 L. Ed. 2d
351 (1992). Plaintiffs must show standing, even in a faclal challenge to a statute because “a litigant only has standing to
vindicate his own constitutional rights." j . Taxpavers for Vin

; [¥*17] but see Virginjay. Am. Booksellers Ass'n, Inc..

- (T)n the Eirst Amandment context, litigants . . . are

permitted to challenge a statute not because their own rights of free expression are violated, but because of a judicial
prediction or assumption that the statute's very existence may cause others not before the court to refrain from
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constitutlonally protected speech or expression."). In a sult challenging the legality of government action ar inaction, if
the plaintiff is himself an object of the actien, "there is ordinarily little question that the action . . . has caused him injury, i
and that 3 judgment preventing . . . the action wil redress it." Lujan, 504 1.5, at 561-62.

1. Injury in Fact

HM8"The loss of Pirst Amendment freedoms,” the Fifth Cireult instructs, “for even minirnal periods of time,

unquestionably constitutes irreparable injury.” wmmmmmw (queting |
Elrod v, " One who is challenging a statute “must i

Bums, 4
demonstrate a realistic danger of sustaining a direct injury as a resuft of the statute's operation ar anforcement[;] . . . l
one does not have to await the consummation [*¥*18] of threatened injury to obtaln preventive rellef.” Babbitt, 442 !
U.S. at 298, Plaintiffs draw attention to the need for self-censorship. In the freedom of speech context, a harm of "self- f
censorship . . . can be realized even without an actual prosecution.” Am. Booksellers, 484 U.S, at 393, “Chilling 2 L
piaintiff's speech Is a constitutional harm adequate to satisfy the Injury-In-fact requirement.” Houston Chro 1
Co. v. City of League City, Texas, 488 F.3d 613, 618 (5th Cir, 2007). "A credible threat of present or future prosecution is 1
an injury sufficient to confer standing, even If there is no history of past enforcement.” Ranara.v. Brown, 566 F.3d 515,
519 (Sth Cir, 2009). Fifth Circuit literature on this point takes a generous View. The phrase "credible threat of prosecution
Is quite forgiving, When dealing with stetutes that facially restrict expressive activity by the class to which the plaintiff
belongs, courts will assume a credible threat of prosecution in the absence of compelling contrary evidence.” 1d.; see Intl
1 i .2d 809, 818 (Sth Cir, 1979) (holdIng that a justiciable
controversy exists when “the plaintiff [¥¥19] is serlously intarested In disobeying, and the defendant seriously intent on
enforcing, the challenged measure").

The lawyer and law firm plaintiffs meet the Injury requirements (n this case, Plaintiffs’ affidavits state that they are
currently running advertisements containing specific elements that violate the amended Rules, including non-authentic
scenes, actors playing clients, and slogans that imply success or effectiveness. They have asserted that they will have to
continue [¥550] self-censoring their advertising if the Rules go into effect, and, but for the Rules, they would cantinue -
running ads containing elements prohibited by the Rules. ;

The defendants’ submisslon that plaintiffs refer only to hypothetical and ungpecified advertisements is contradictory to
the record: the plaintiffs have noted specific advertising campaigns, slogans, and advertising techniques they currently
use that would violate the Rules. This is In rather stark contrast to the recent Florida decision which defendants
emphatically invoke, Harrell v. Florida Bar., Case No. 3:08-cv-15-J-34TEM (M.D. Fla. Mar, 31, 2009). In that case, the
plaintiffs had not explained which ads would be effected by the challenged lawyer [*+20] advertising Rules or how they
would vialate them. Id,

Additionally, the plaintiffs have established & "credible threat" of enforcement. As the Fifth Clreuit noted In Krishna, HN3S :
*we are probably entitled to assume that law enforcement agencies will not disregard such a recent expression of the :
legislature's will." 601 F.2d at 821 (*{Tlhe probability of enforcement is nat relavant to a court's jurisdiction over an :
anticipatory challenge.”); Am, Baogksellers, 484 U.S. at 393 ("We are not troubled by the pre-enforcement nature of this

suit. The state has not suggested that the newly enacted law will not be enforced, and we see no reason to assume

otherwlse."). The defendants' argumant that the plaintiffs have not received & notice of non-compliance or applied for an

advisory apinlon from the LSBA Committee to determine the compliance of their ads misses the point; the Rules

themselves note that H¥29F"[a] finding by the Committee of either compllance or honcompliance shall not be binding in @ -
disclplinary proceeding.” Rule 7.7(h). As has been repeatedly relterated, the plalntiffs need not await condemnation :
before presenting a challenge to what they assert are per se inflrmities of the Rules,

2. [*¥¥21] Causation

The causation requirement for standing is also satisfied. The plaintiffs must show that thelr Injurles are "falrly traceable”
to the challenged conduct. Lujan, 504 U.S. at 560. They have done so. The defendants are responsible for attomey
discipline in Louisiana. Although defendants correctly note they nelther proposed nor approved the Rules, they would be
the authorized ones to Institute disciplinary proceedings about a violation of the Rules, Because plaintiffs' injuries
Implicate a credible fear of belng charged with violating the Rules, they have established the requisite causal connection.

3, Redressability

1t follows that a favorable ruling in this case would be likely to redress plaintiffs’ claim of Injurles. If this Court ruled in the
plaintiffs' favor, the defendants would be prohibited from pursuing disclplinary proceedings agaimst the plaintiffs for
violating the Rules in thelr pursult of clients by advertlsing. Plaintiffs are thus made to self-censor their advertisements
because of the challenged Rules. Invalldating these Rules would remove the threat of accusations of violations of the
challenged Rules and redress thelr Injury. See Mmmm@amﬁxﬂn&ﬁﬂhsgl,ﬁkmwuh
Ed. 2d 10 (1998); [**22] Lulan, 504 U.S, at 561-62,

8. Assoclatlonal Standing of Public Citizen

HW15 pssociations have standing to bring suit on behalf of thelr members when: (1) "Its members would otherwise have
standing to sue in their own right;” (2) “the intarests [the association] seeks o protect are germane to the organization's
purpose;” and (3) "nelther the clalm asserted nor the relief requested requires the participation of individual members in
the lawsuit.” United Food and Commy rclal Workerg Uni | * _Grou

116 S. Ct. 1529, 134 1. Ed. 2d 758 (1996).
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Public Citizen fulfills each test. Public Citizen, it is undisputed, is a nonprafit public Interest organlzation with 270

~ members in Louisiana, whose stated mission includes & claim to protect consumer rights and freedomn of speech. The

", plaintiffs allege that the State's restrictions on lawyer advertising injure Public Citizen's Louisiana members, who are
consumers of lawyer services, by preventing them from receiving information that they have an interest in receiving. The
United States Supreme Court has recognized that HN22%F First Amendment not only guarantees a right to speak, but

also protects the "right to receive information and idess.” Ya. State Bd. of Pharmacy.)
. [**23] In Virginia State Board of Pharmacy v. Virginia

Citizens Consumer Council, the Court overturned regulations that restricted the right of pharmacists to advertise drugs;
the challenge was undertaken by a consumer group representing their members' right to receive commercial drug
advertlsements. Id. at 754 n.10. The Court noted, "[i]f there is a right to advertise, there iz a reciprocal right to recelve
the advertising, and It ray be asserted by these [plaintiffs].” Id. at 757; see also An. Booksellers, 484 U.S, at 392
(holding that the plaintiff, an association, had standing In a Flrst Amendment challenge to represent the rights ol
bookbuyers to receive information).

similarly, Public Citizen comes to Court asserting the right of its members to receive lawyer advertising. For the same
reasons discussed above, they will suffer an injury if these Rules unconstitutionally restrict the ability of lawyers to
communicate and advertise their services to consumers. Therefore, Public Citizen's mermbers would have standing to :
challenge the Rules. Further, the challenge is informed by Public Citizen's asserted goals of ensuring that its members are
not resticted from recelving communications and [*%24] truthful advertising regarding the avallabllity of lawyer
services. Finally, neither the ¢laim nor the relief requested requires the participation of an individual member.

C. Ripeness

HN1SSEm court should dismiss a case for lack of ripeness,” we are reminded, "when the case Is abstract or hypothetical.”
i i 29 F. (quoting i . The two key

)}
considerations for & ripeness determination are “the Fitness of the issues for judicial decision and the hardship to the
. "

parties of withholding court consideration.” LA ;
case is generally ripe If any remaining guestions are purely legal ones . . . \'1d, Ripeness and standing share 2 kinship, :
particularly in “the shared requirement that the injury be imminent rather than conjecturat or hypothetical." Miss. State :

Democratic Party, 529.F.3d.at 545,

This case s patently Hpe for adjudication. The Issues presented to this Court are "purely legal® and "further factual
development of the issues” would not ald the Court in its determination. See Ohi ! i

40 1.(1998), The [#%25] defendants would obfuscate the point by drawing
attention to requirements for an "as-applied” challenge to the Rules. However, the plaintiffs’ challenge is facial; the Court
need only inquire as to whether the Rules pass constitutional muster, a textual and historical exercise. Further, the
plaintiffs have asserted Injury sufficient to establish hardship if the Court delays adjudication. The [*552] Supreme
Caurt instructs that #¥4*¥requiring a regulated party "to proceed without knowing whether the [statute] is valid would
impose a palpable and considerable fhardship.” mmmmmmmmmaﬂi%&mgu__ms S.
Ct. 3325,87 L. Ed. 24 409.(1985).

111, THE FIRST AMENDMENT _

The United States Supreme Court first recognized that HNISFcommercial speech is protected by the Flrst Amendment in
Virginia State Board of Pharmacy In 1976. 425 U.S. at 770. The Court recognized that some regulation of commercial
speech is "clearly permigsibie,” but cautlonad also that a state "may not do so by keeping the public in ignorance” of
truthful information. Id. The High Court has pointedly commented that commercial speech is afforded "a limited measure
of protection, commensurate with its subordinate position in the scale of First Amendment [**26] protections, . . .
allowing modes of regulation that might be impermissible in the realm of noncommercial expression.” Qhralik v. Ohio
Sngmeawwﬂﬁx. The Court specifically applied Eirst
Amendment protections to attorney advertising in Bates v. State Bar of Arizona, holding that #¥26% advertising by
attorneys may not be subjected to blanket suppression,” but reiterating that advertising by attorneys may still be
regulated in some ways. 433 \.S. 350, 383, 97 5. Ct, 2691, 53 L, Ed. 2d 810 (1977).

HNI75oEor commerclal speech to come within [the First Amendment's protections], it at least must concern lawful activity
and not be misleading.” Bd. of Trustees of the State Univ. of N.Y. v, Fox. 492 U.5..469. 47 -
2 . The Supreme Court has focused and made essential the integrity of the information: "Because disclosure
of truthfu! relevant information is more likely to make a positive contribution to decisionmaking than is concealment of
such information, only false, deceptive, or misleading commercial speech may be banned." Ipanez v. Fla. Dep't Of Bus.

i WMM.&&AMB (1994) (Internal
citations omitted). Therefore, "truthful advertising related to lawful activities [**27] is entitled ro the protections of the
First Amendment,* but *[m]isleading advertising may be prohibited entirely.” In re R.M.J., 455 U.S, 191 2-

Ct.929, 21, ; see also Fla. Bary. Went For It Inc., 515 U.S. 618, 624, 1

541 (1995)). However, "States may not place an absolute prohibition an certain types of potentially misleading
Information . . . If the information also may be prasented In a way that Is not deceptive.” Inre R.M.J | If
a form of advertlsing ls not misleading, or Is only potentially misleading, under the test first articulated in Central Hudson
Gas & Electric Corp. v, Public Service Commission, states may regulate if they articulate @ substantial interest in doing so,
If the regulation is narrowly drawn, and If the challenged interference with speech is in proportion to the interest served.
1d. (citing Central Hudson 447 U.S, 557, 563-64, 100 S, Ct, 2343, 651, Ed, 2d 341 (1980)).
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This Court must decide first if the advertising that the Rules target | elther Inherently misleading or has been proven to P
be misleading; If 0, the state may "freely regulate” it. Went for jt, 515 U.5 . at 623-24. HRIBRIF the advertising is not
misleading, or fs only potentially misieading, this Court must than apply the [**28] Central Hudson test to determine if
the restrictions are narrowly tallored to further a substantial government Interest, making requlation stlll permissible. In '
making these determinstions, [*553] the Court notes that "[I]t Is well established that 'the party seeking to uphold 2
restriction on commercial speech carrles the burden of justifying 1t."" Edenfield v, Fane, 507 U.5. 761,770, 113 S, CL
(quoting gs DRrug P
77 )., Ed. 2d 469 (1983)). “This burden is not satisfied by mere speculation or conjecture; rather, a governmental body
seeking to sustain a restriction on commercial speech must demenstrate that the harms it recites are real and that its
rastriction will In fact alleviate them to a material degree.® Id, at 770-71. The Fifth Circuit has held that evidence used to
justify the state's regulation need not exist pre-enactment. EWLMWM
Clr, 2007). . -

A. Misleading or Deceptive Advertising

HNISRIf the State can show that the subject advertising is “inherently likely to deceive” or has produced a “record indicat
[Ing] that 2 particylar form or methad of advertising has In fact been deceptive,” It is entitled to prohibit [**29] that
advertising. Inre R.M.J,, 455 U.S. at 202. Commarclal speech Is misleading when It Is "Inherently likely to deceive the
public" and if it "is devoid of intrinsic meaning.” 'n, 24 F.3d 754, 756

j (quoting Peel v. Attorney Registration and Disciplinary Comm'n of il 496 U5, 91, 112,123,110, Cb,

2281, 110 L. Ed. 2d 83 (199Q)).

In support of thelr contentions that the advertising sought to be regulated under the Rules is misleading, the defendants
point to the LSBA's Findings and Recommendatlons. These findings were submitted to the Loulsiana Supreme Court In
April 2009 to report the results from the surveys conducted In December 2008 and January 2009 that gathered
information about public perceptions of lawyer advertising in Louisiana. The LSBA Findings refer ko survey results from i
LSBA members and the general public. ‘

A staple of the plaintiffs’ argument is that the Rules are nothing more than political platitudes. This argument, however,
ls betrayed both by this Court's textual and historical analysis.

N 1, Rule 7.2(¢)(2)(D): References or Testimanials to Past Results
Reference to past results, even if truthful, the surveys reflect, could also be inherently [**30] misleading. The LSBA

Findings are impressive. And the defendants point out that the Rules do not prohibit “truthful testimonials," such as "John
Smith is my lawyer. He was responsive to my needs snd helped me with my legal problems.” &

: FODTNOTES
;s The LSBA Findings point out the following survey results: "elghty-thrae (83%) percent of the publlc Interviewed and
- sixty (60%) percent of LSBA members Intetviewed Indicated that they ‘disagreed' with the statement that 'client
“testimonials in lawyer advertisements are completely truthful,” while seventy-two (72%) of LSBA members

{ interviewed 'agreed’ with the statement that ‘client testimonials imply that the endorsed attorney can obtain a

{ positive result without regard to facts or law." These findings do not specifically reference statements about past

! results, but such statements would seem to cause an attitude of even greater reliance by those seeking lawyers,
whether the public or other referring lawyers. H

L

2. Rule 7.2(¢)(1)(E): Communications that Promise Rasults

The Court finds that ANZFFRule 7.2(c)(1)(E)'s prohibition of communications that promise results regulates only speech
that is Inherently misleading. As plaintiffs acknowledge, a promise of prevalling [**31] In & particular case Is decepiive
and untruthful; no one can predict a future [*554] result. The plain text of the Rule prohiblts only communications that
are inherently misleading and untruthful: those that promise results that no one can predict. Therefore, the defendants
may fregly regulate this type of advertising. ¢

FOOTNOTES

& The plaintiffs speculate that certain slogans and phrases will be interpreted to "promise results,” resulting in an
unconstitutional application of the Rule. However, the plaintiffs have not submitted any advertising language to the
LSBA Committee that has been ruled out-of-bounds; as such, the Court can onfy look at the language of the Rule, not

its hypothetical application.

3. Rules 7.2(c)(1)(3): Portrayal of a Judge or a Jury 7
N e e o e e e e e e —
FOOTNOTES

{7 The defendants also refer to Rule 7.2(c)(1)(I) in their discussion about misleading advertisements. However, they
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‘argue merely that the LSBA committee determined reenactments of events or portrayal of a client by a non-client to
. be potentlally misleading. As noted, a “potentially misleading™ advertisement must be evaluated under the Central

. Hudson test.

The Court agrees that HN22F3 portrayal of a judge or jury in an ad is inherently misleading. The defendants

[**32] polnt to survey and anecdotal evidence that the portrayal of a judge or jury in an ad does not enhance the
public’s confidence In the Loulsiana court system. While another survey question revealed that 599% of the publlc felt that
those advertisements implied that Louisiana courts can be manlipulated by the lawyers in the ads, only 27% of the public
agreed with the statement that seeing a judge or jury in an advertisement implies that a lawyer has more influence on
Louisiana courts than other lawyers. In spite of some inconclusive aspects in these surveys on this point, the fact
remains, and is inescapable, that such material simply conveys an untrue message. 1t is compellingly misleading. This
Court should not speculate on which recipients of such messages are smart enough to know betfter.

4. Rule 7.2(c)(1)(L): Usa of Mottos that State or Imply An Abllity to Obtain Results

Whilé this Rule appears similar to the prohibition on promises of results, there is ong major difference: the Rule also
prohibits mottos and trade names thet imply results, This does not limit enforcement to such advertising technigues that
are inherently misleading - those that promise results - but also creates an [¥¥33] unidentified grouping of
advertisements for which it is unfair to determine whether they are misleading. As such, this Rule must be evaluated
under the Central Hudson test,

B. Central Hudson Test

HN2ZFAbsent material that is inherently misleading, the State may also regulate commercial speech if it satlsfles the
three-prong Central.Hudson test: (1) the State must assert a substantial interest in support of the regulation; (2) the
State must demonstrate that the restrictlon on commerclal speech directly and matetially advances that Interest; and (3)
the regulation must be narrowly drawn. Went For It, 515 U.8. at 624 (citing Central Hudson, 447 1.5, at 564-65).

1. Substantial Interest

HN23$The Supreme Court “has given consistent recognition to the State's important interests In malntalning standards of
athical conduct In the licensed professlons," Ed dv. Fane, 507 U.5. 761,770,113 S. 1

(1993); it hes also expressed some reservation whether "the State's desire that attorneys maintain their dignity in their
communications with the public is an interest substantial enough to justify the abridgment of their First Amendment
rights.” zauderer, 471 U.S. [¥555). at 648, But, the High Court has “recognize[d] that the [*¥*34] States have 2
compelling interest in the practice of professions within their boundaries, . . . (and the] interest of the States in regulating
lawyers is especially great since lawyers are essential to the primary government function of administering justice, and
have historically been 'officers of the courts.™ Goldfarb v. Va. State Bar, 421 U.S. 773, 792, 95.S. Ct. 2004, 44 |, Ed. 2d

572 (19735).

Underscoring their attack of polltics and platitudes, the plaintiffs argue that the State has not articulated a substantial
interest In restricting lawyer advertising with the Rules. This Court disagrees. Supreme Court precedent, while mixed, also
disagrees. ¥¥2¥F The State may not by ecatter-shot condemn lawyer advertising, but does indeed have a substantial
Interest In addressing the ethical standards of the profession, as well as n preventing public confusion or deception.
Edenfield, {noting that the State's Minterest in ensuring the accuracy of commercial information in the
marketplace is substantial™); see also Va, State Bd, of Pharmacy. 425 U.S. at 771-772 ("The First Amendment . . . does
not prohibit the State from insuring that the stream of commercial information flow cleanly as well as freely.”). The State
[**35] therefore arbiculates a substantial interest in both maintaining the standards of the legal profession and in
protecting consumers from misleading or deceptive advertlsing. @

'FOOTNOTES

.s Plaintlffs are correct that because an advertisement Is "patentially misleading” is not of itself a sufficient justification ‘
{to support 2 general ban on advertising without fulfilling the other Cantral Hudson factors. The State does, however,
ihave a substantial interest in ensuring that t_he public is not misled.

et e o mae t e eemet e SAmRbessmmmseen mee s SRS

2. Advancing that Interest and Being Narrowly Drawn

HN253he State mugt demenstrate that the challenged regulation advances a governmental interest "in a direct and
material way.” Went For Ir, 515 U.S, at 625 (citing Rubin v, Coors Brewing, Co.
L. Ed. 2d 532 (3995)). That burden cannot be "satisfied by mere speculation or conjecture;” rather, the State must show
that the harms are real and the "restriction will in Fact alleviate them to a material degree.” 1d. at §26. The Supreme
Court has required evidentiary support in the forms of empirical data or anecdotes to support the State's regulation. See
(invalidating regulations when the governmental body presented no studles or anecdotal
[*#*36] evidence, and only relied on @ "series of conclusory statements” to justify the regulations). Emplrical data need
not be "accompanied by a surfeit of background information,” and the regulatlon can be justifled "by reference to studies
and anecdotes pertaining to different locales altogether," or can be “based solely on history, consensus, and simple
commen sense." Went For It, 515 U5, at 628. 1n short, the State must demonstrate some basis for its regulation with
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' FOOTNOTES

' g See supra note 5.
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and materially advance the State's interests, and, therefore, violates the First Amendment,
_iii. Rule 7.2(c)(1 )(31) Partrayal of a Judge or Jury

“The Court also finds that the defendants have produced sufficlent evidence to show that #¥30FRule 7,2(c)(1)())'s
regulation of portrayals of a judge or jury in an advertisement directly and materfally advances the State's interests. The
LSBA [**41] Findings point to survey results that show that 27% of the public and 50% of LSBA members agreed that
advertisements that portray a judge or jury imply to the public that the lawyer can assert more influence over judges or
juries than other lawyers. Sadly, 59% of the public indicated that those lawyer ads imply that Louisiana courts can be
manipulated by the lawyers In the ads. Further, public opinion and LSBA member apinion supports the concluslon that
such ads reduce confldence In Loulslana courts. The anaedotal evidence adds further suppott; comments from the focus
group Included: "You're saying "I can get this through the court system.’ Like you got a hold on somebody down the L
river;" "It does seem he would manipulate the system more;" "It gives the impression that the judge could be bought by
this attorney." The Court finds that, with this evidence, the Rule on the portrayal of judges and juries directly and
materially advances the State's interest in mainkzining the standards of the legal profession, as well as protecting against
the deception of the public. 12

FOOTNOTES
{22 But see MMMLMZMM@MMMM U.S. Dlst. LEXIS 53 2 :
L *g (N,ON.Y. July 23, 2007) (Invalidating a restriction [**a2] on portrayals of judges in attorney advertising on the :

i grounds that the restriction was not narrowly tailored), However, many of the rules in Cahill differ from those before
" this Court, and, more telling, the evidence of the ruling body's investigation was far Jess conscientious, indeed
: skimpy, than what the LSBA ambitiously and patiently undertook.

. pm—————
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iii. Rule 7.2(c)(1)(L) Mottos, trade names that state or imply an ability to get results

The Court finds that #¥#1FRule 7.2(c)(1)(L) materially advances the State's interest in preventing deception of the
public, and is narrowly tailored to achieve those ends, The defendants point to survey results that reveal the public may
be deceived by mottos or trade names that state or imply an ability to get results; spacifically, 61% of the publlc agreed
that example statements promised that the lawyer will achieve a pasitive result, 56% of [*558] the public belleved
lawyer advertising In Loulsiana is misleading, and 61% of the surveyed public belleve that lawyer advertising is less
truthful than advertisements for other businesses. Therefore, thls regulation, almed at prohiblting lawyers from using
mottos or slogans that imply to the publie that they ¢an achieve [¥#¥43] results when future results can never be
predicted, directly and materially advances the State's interests.

The Court is unpersuaded that the Rule could be made even narrower, The Rule includes those mottos and trade names

that "imply" results, PN¥¥Fwhile the least restrictive means need not be utilized, the State must ensure that the

restricted speech is proportional to the Stake's interest. Here, the State's interest is of serious proportions: maintaining

professional dignity and public confidence. Plaintiffs' characterization of Louisiana lawyers as members of an "industry”,

rather than a profession, seems to enhance the State's regulatory interest in the current lawyer advertising culture. The L
defendants point to the availability of advisory opinions; and although such oplnlons are not binding on the disciplinary :
board, they provide helpful guldance.

The Court finds Rule 7.2(c)(1)(L) could not be more parrowly tailored and prevalls over the plaintiff's attack.

iv. Rule 7.6: Computer-Accessed Comm unications

The Wolfe plaintiffs challenge several aspects of the Rule governing computer-accessed communications, but focus thelr
discussion in this motion on the disclosure requirements of Rule 7.2 [**44] as noted in Rule 7.6(d). *? Rule 7.6(d) Is
utled "Advertisements,” and requires that "All corputer-accessed communications concerning a lawyer's or law firms
cervices, other than those subject to subdivisions (b) [law firm websites] and (¢) [unsolicited e-matils] of this Rule, are
subject to the requirements of Rule 7.2 when a significant motive for the lawyer's dolng 50 is the lawyer's pecuniary
gain."” The Wolfe plaintiffs' primary srgument is that this requirement is incompatible with a form of online advertising
known as "pay-per-click" ads. ** They assert that the defendants have produced no evidence that this requirement
directly advances the State's interests and that it is not narrowly tailored.

. FOOTNOTES

) 13 The Wolfe plaintiffs challenge Rule 7.6(c)(3) in their complaint, which requires unsolicitad e-mall communications

" to state "LEGAL ADVERTISEMENT" in the subject line. Thay do not, however, address this argument In their motion.
Further, the defendants point out that this Rule Is similar to a rule In the previous lawyer advertlsing requirements.

- The Wolfe plalntiffs also challenge Rule 7.2(c)(11), which provides that "[n]o lawyer shall, directly or indirectly, pay

:all or a part of the [**45] cost of an advertisement by a Iawyer not In the same firm." Again, the Wolfe plaintiffs do :

. not address this Rule In thelr motlon for summary judgment. Thus, their attack does not reach those Rules. ‘

14 As described in the Wikipedia article submitted by the Wolfe plaintiffs, "pay-per-click is an Internet advertising

: model used on search engines, advertising networks, and content sites, such as blogs, in which advertisers pay thelr
host only when their ad is clicked.” Pay-per~click ads limit the space available to advertisers to display thalr message. -
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This Court agrees. The defendants polnt to no empirical or anecdotal evidence relating to online attorney advertising. !
They have not shown that the State studied onfine advertising techniques or methods and then attempted to formulate a i
Rule that directly advanced the State's interests and wes narrowly tailored with respect to Internet advertising. Instead, :
the State, through its high court, simply applied the same Rules as those developed [*558] for television, radio, and
print ads to Internet advertising. This Court Is persuaded that HN3ISFInternet advertising differs significantly from i
advertising In traditional media. The Supreme Court has recognized [**46] the uniqueness of the Internet as compared ;
to other broadcast media: “the Internet Is not as 'invasive' as radio or television." Reno v, Am. Civil Liberties Unjon, 521, i
- . While that Court's later comment that communications do :
not "appesr on one's computer screen unbidden” may not be relevant here, when pop-up ads do exactly that, tha
premise still remains valid: that the Internet presents unique issues related to advertising, which the State simply falled ;
to consider in formulating this Rule. This Court cannot say that Rule 7.6(d) directly and materially advances the State's I
interests or Is narrowly tailored; the defendants have presented no evidence to that effect. Because they have not met i
i

their burden, "¥4¥Rule 7.6(d) is unconstitutional.

i
The Wolfe plaintiffs also challenge the application of Rule 7.7 to Internet advertising, which requires that advertisaments |
that are not exempt under Rule 7.8 must be filed for approval prior to or concurrently with the lawyer's first |
dissemination of the advertisement. Rule 7.8 exempts from filing certaln advertisements and announcements, including
those that only Include the Information listed In Rule 7.2(b). 15 The Wolfe pleintiffs [*#47] state that the fee for each
filing fs $ 175, which would be prahibitively expensive for the nature of Internet advertising. They provide a compelling
example: the Wolfe Law Group ran pay~per-click ads during the months of April, May, and June, spending a total of §
160.63 with Google (the "leader” in such advertising). They ran approximately 12 total ad variations, which would have :
required 12 separate filings with the LSBA, and would have cost the firm approximately $ 2,100. The LSBA Findings note :
that the plaintiffs need not submit each advertisement to the LSBA for approval, If the ad complles with the permissible :
content in Rule 7.2(b). However, again, neither the LSBA Findings nor the defendants address the unique considerations i
with Internet advertlsing, specifically, the short length of ads and the multiple variations used, each of which would be :
required to be filed as a unique advertisement, As such, the application of Rule 7.7 to Internet advertising is not {
supported by sufficlent evidence. Therefore, HNSSFRule 7.7 as It applies to the filing requirements for Internet advertising

is unconstitutional.

——— m — —— e s me Cae rea

N ' FEOOTNOTES

- 15 Rulg 7,2(b) permits the following Information: Names of lawyers and contact [*¥48] information; dates related 1o |
school graduation, Bar membership, and employment; membership in the Louisiana State Bar Assoclation sectlons or :
- committees; technical and profession licenses; military service; foreign language abillty; fields of law; prepaid or

group legal service plans; fee for initial consultation and fee schedule; common galutary language; punctuation

marks; and photographs of lawyer or lawyers who are employed at the firm.

Accordingly, the defendants' mation to dismiss Is DENIED: the defendants' motions for surmary judgment are GRANTED
IN PART and DENIED IN PART; the Public Cltizen plalnuifs’ motion for summary judgment is GRANTED IN PART and _
DENIED IN PART: and the Wolfe plaintiffs’ motion for summary judgment is GRANTED IN PART and DENIED IN PART. -

IT IS ORDERED: that the defendants' summary judgment mations are GRANTED as to Rules 7.2(c)(1)(D), 7.2(C)1)(E),
7.2(c)(1)(1), 7.2(c)(1)(7), 7.2(c)(1)(L), 7.2(c)(10), 7.2(c)(11), and 7.6(c)(3), and DENIED In all other respects.

IT IS FURTHER ORDERED: that the Public Cltizen plaintiff's motion for surnmary judgment is GRANTED as ta Rule 7.5(b)
(2){C) [*560] and DENIED in all other respects.

IT IS FURTHER ORDERED: that the Wolfe' plaintiffs' [**49] motion for summary judgment is GRANTED as to Rule 7.6
(d) and 7.7 (as it pertains to filing requirements for Internet advertising) and DENIED In all other respects,

FOOTNOTES

16 The Court expresses no opinion regarding the Flrst Amendment Integrity of the proposed Internet Rules. If the
Louisiana Supreme Caurt wishes to pursue an appropriate administrative process regarding regulation of Internet
advertising and then return to an examination of lawyer advertising on the Internet, the high court has the authority
1o do 80, consistant with this Court’s opinion.

New Orleans, Loulslana, August 3, 2009.

/s/Martin L. C. Feldman «

MARTIN L. C. FELDMAN «
UNITED STATES DISTRICT JUDGE
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1. Issue: What are the ethical limits for the use of testimonials,
dramatizations or fictionalized representations in lawyers’ advertising on

television or web sites?

2. Opinion: Advertising may not be “false or misleading”. Testimonials or
dramatizations may be false or misleading is there is substantial likelihood
that a reasonable person will reach a conclusion for which there is no factual
foundation or will form an unjustified expectation. The inclusion of
appropriate disclaimer or qualifying language may prevent testimonials or
dramatizations from being false or misleading.

3. Background: As this Committee explained in Opinion No. 00-02, “The
U.S. Supreme Court has made it clear that public communication concerning
a lawyer’s services (including any form of advertising) is commercial speech,
enjoys First Amendment protection, and can be regulated only to further
substantial state interests, and then only in the least restrictive manner
possible. The cardinal rule concerning all public communication about a
lawyer and her services is that the communication not be false or
misleading.” 1

4. Since we issued our most recent opinion regarding advertising, Rule 7.1 of
the Utah Rules of Professional Conduct (and of the Model Rules) has been
amended to include only the simple paragraph set forth below. The
amendments deleted subsections (b) and (c) which had specified that a
communication was “false or misleading” if it “is likely to create an
unjustified expectation about results the lawyer can achieve” or if "compares
the lawyer’s services with other lawyers' services, unless the comparison can
be factually substantiated.” Instead these issues were dealt with less rigidly
in the Comments to Rule 7.1. The ABA Ethics 2000 Commission that
recommended these amendments to Rule 7.1 explained its rationale:

The Commission recommends deletion of this specification of
a “misleading” communication because It is overly broad and
can be interpreted to prohibit communications that are not
substantially likely to lead a reasonable person to form a
specific and unwarranted conclusion about the lawyer or the
lawyer's services. . . . . The Commission also believes that a
prohibition of all comparisons that cannot be factually
substantiated is unduly broad. Whether such comparisons are
misleading should be assessed on a case-by-case basis in
terms of whether the particular comparison is substantially
likely to mislead a reasonable person to believe that the
comparison can be substantiated. . . .. 2

http://www.utahbar.org/rules_ops _pols/ethics_opinions/op_08_03.html
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5. While some state regulators retained the old language and other
regulators adopted detailed categories of statements that are “false or
misleading,” a leading commentator and original draftsperson of the Model
Rules recommends against such an approach:

In the end, the best course for state regulators is to adopt
the current simple and direct language of Model Rule 7.1 and
issue interpretive guidelines . . . .Attempts to impose more
burdensome and categorical prohibitions are likely to lead to
little but constitutional litigation. GEOFFREY HAZARD, W.
WILLIAM HODES, AND PETER JARVIS, THE LAW OF
LAWYERING (3rd) §55.3

6. Analysis: We issue the following “interpretive guidelines” relying upon
suggestions of commentators, other state’s suggestions and case law. We
also suggest that Utah lawyers be aware of Utah’s Truth in Advertising
Statute, Utah Code Ann. §13-11a-1 et. seq; Utah’s Consumer Sales Practices
Act, §13-11-1 et. seq. which prohibit deceptive acts or practices.

7. Rules of Professional Conduct: Rules of Professional Conduct: Rule 7.2
of the Utah Rules of Professional Conduct permits a lawyer to advertise on
the “public media” as long as the ad includes “the name and office address of
at least one lawyer or law firm responsible for its content” and it complies
with Rule 7.1. Rule 7.1 provides:

A lawyer shall not make a false or misleading communication
about the lawyer or the lawyer’s services. A communication is
false or misleading if it contains a material misrepresentation
of fact or law, or omits a fact necessary to make the
statement considered as a whole not materially misleading.
The Comments to Rule 7.1 state in relevant part: [2] . .. A
truthful statement is misleading if it omits a fact necessary to
make the lawyer's communication considered as a whole not
materially misleading. A truthful statement is also misleading
If there is a substantial likelihood that it will lead a
reasonable person to formulate a specific conclusion about
the lawyer or the lawyer’s services for which there is no
reasonable factual foundation. [3] An advertisement that
truthfully reports a lawyer’s achievements on behalf of clients
or former clients may be misleading if presented so as to
lead a reasonable person to form an unjustified expectation
that the same results could be obtained for other clients in
similar matters without reference to the specific factual and
legal circumstances of each client's case. Similarly, an
unsubstantiated comparison of the lawyer's services or fees
with the services or fees of other lawyers may be misleading
if presented with such specificity as would lead a reasonable
person to conclude that the comparison can be substantiated.
The inclusion of an appropriate disclaimer or qualifying
language may preciude a finding that a statement is likely to
create unjustified expectations or otherwise mislead a
prospective client.

8. Testimonials: Some states define “any advertisement that ‘contains a
testimonial’ to be ‘false, misleading, deceptive or unfair”” creating standards
of dubious constitutionality according to HAZARD, HODES & JARVIS at§ 55.4
(hereinafter Hazard); see also Alexander v. Cahill, 2007 WL 2120024
(N.D.N.Y.) (restriction against testimonials held unconstitutional). Other
states require that testimonials or endorsements be “paired with cautionary
language about how results may differ depending on the case.” HAZARD at 8

http://www.utahbar.org/rules_ops_pols/ ethics opinions/op_08_03.html 12/22/2009
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55.4. It is legitimate to require such additlonal language when it is necessary
to prevent the advertisement as a whole from being materially misleading or
likely to create unjustified expectations. In our view when using testimonials
to advertise prior accomplishments it is wise (and may be necessary
depending upon the context) to include such qualifying language. Similarly, a
“testimonial” should be given by the real person involved (e.g. a former
client), unless the portrayal expressly states otherwise (e.g. an actor
dramatizing a former client’s letter of thanks) in order to avoid its being
misleading.

9. Connecticut Informal Op. 01-07 (2001) addressed testimonials and
concluded that client testimonials regarding a lawyer’s “personal qualities
such as being knowledgeable, patient or courteous, may be included in
advertising copy If they are truthful.” HAZARD at § 55.4 at p.55 21.
However, comparative statements would require factual substantiation to
avoid being misleading. 1d. Because it is almost impossible to substantiate
certain comparisons (“best attorney in town”) the wiser course is to advertise
qualities that can be substantiated. 1d. At 55.4 See also In the Matter of
wamsley, 725 N.E.2d 75 (Ind. 2000) (ad stating “Best Possible Settlement .
.. Least Amount of Time” created an unjustified expectation).

10. Lawyer's Traits and Accomplishments: Some states have attempted
to ban “self-laudatory” statements about the quality of the lawyer’s services.
We agree with commentators HAZARD, et. al. that these bans will not
withstand constitutional challenge and note some states have backed away
from these rules. 1d.; see Mason v. Florida Bar, 208 F.3d 952, (2000)(bar
not justified in requiring disclaimer in advertisement of Martindale-Hubbell’s
AV rating.)Some regulators have attempted to prohibit nicknames or trade
names that suggest an ability to get results (the “heavy hitters”) and to
prohibit advertising techniques that have no relevance to selecting a lawyer
(attorneys portrayed as giants). But these rules were recently struck down
as unconstitutional in Alexander v. Cahill, supra. (not reported in F. Supp.).
In Florida, rules now prohibit statements characterizing the quality of a
lawyer’s services and depictions that are not “objectively relevant” to
selecting an attorney; the Florida Supreme Court ordered the discipline of
lawyers who used a “pit bull” logo and phone number. The Florida Bar v.
Pape, 918 So.2d 240 (Fla. 2005).The Court reasoned that the pit bull image
suggests that the lawyer “will get results through combative and vicious
tactics . . . conduct that would violate our Rules of Professional Conduct.”
Pape, 918 So.2d at 246. The Florida Court then construed the prohibition
against “false or misleading” advertisement to include advertising that
suggests behavior or tactics that are contrary to the Rules. Id. We note that
statements “implying an ability to influence improperly a government agency
or official or to achieve results by means that violate the Rules . . . or other
law” are, according to Comment [4] to Rule 7.1, prohibited by Rule 8.4(e).
In our view it is unnecessary and unwise to twist the meaning of “false and
misleading” to additionally prohibit statements that already violate Rule 8.4

(e).

11, However, lawyers’ factual statements about themselves can run afoul of
the rule if they are not scrupulously factual or if they are misleading. Thus,
we have opined that a lawyer on inactive status in another state may not
ethically communicate by means of letterhead or otherwise that the lawyer is
“admitted” in the state unless (i) the lawyer aiso affirmatively discloses the
lawyer's inactive status or (ii) the lawyer reasonably conciudes that the
communication would not be materially misleading under the circumstances
as a whole, Opinion No. 00-02. Similarly, a Utah lawyer cannot have a firm
name “and Assoclates” unless there are at least two lawyer associates.
Opinion No. 138 (1994).

http://www.utahbar.org/rules_ops _pols/ethics_opinions/op_08_03.html 12/22/2009
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12. Dramatizations and Fictional Performances: Some states have tried
to ban dramatizations and fictional performances while other states require
that these performances be accurately identified. HAZARD at §55.4. New
York sought to prohibit the portrayal of a judge or fictitious law firm, and
that rule was held unconstitutional. See Alexander v. Cahill, supra.

13. As an initial matter, we note that there is a difference between a
“dramatization” and a fictional performance or sketch. To “dramatize” means
to “adapt (a story, event, etc.) for performance on the stage, in a movie,
etc.” WEBSTER'S NEW WORLD DICTIONARY, SECOND COLLEGE EDITION
(1986). Hence, calling something a “dramatization” may imply that the event
actually occurred, such as “dramatizations” of historical events in television
programs. This would be accurate language to use if a lawyer were
accurately re-enacting the oral argument he delivered before the court.
However, it would be misleading to use the word “dramatization” to label an

entirely fictional presentation.

14, Certain fictional sketches have attracted the attention of regulators. One
is what Hazard calls “the notorious ‘Strategy Session’ used by several
plaintiffs’ law firms” and describes thusly:

In the spot actors portray insurance company adjusters or
lawyers discussing a newly filed automobile injury claim, and
at first consider employing delay tactics to see if the plaintiff
will *crack.’ When they fearn (to their apparent chagrin) that
the plaintiff is represented by the advertising law firm,
however, they immediately determine to settle the case. In
each version of the advertisement, actor Robert Vaughn then
faces the audience and suggests that persons with serious
injury claims should engage that firm. Hazard §55.4 at p. 55-
22 n. 3.

The Indiana Supreme Court reprimanded two lawyers for televising this
advertisement in In re: Keller, 792 N.E.2d 865 (Ind. 2003). The Indiana
rules prohibited advertising which contained an opinion as to the quality of
legal services (a prohibition that is, in our view, overly broad). However, the
court reasoned that sanctions were appropriate because the ads “create an
impression that the claims they handle are settled, not because of the
specific facts or legal circumstances of the claims, but merely by the mention
of the name of the respondents’ firm. . . .” 792 N.E. 2d at 868. Similarly, a
U.S. District Court held that this advertisement was not protected speech but
constituted a material misrepresentation of fact regarding the insurance
industry and was likely to create an unjustified expectation that the lawyers
advertised can obtain settlements based solely on their reputation and the
insurance industry’s fear of them and irrespective of the facts of the case.
Farrin v. Thigpen, 173 F. Supp. 2d 427, 440 (M.D.N.C. 2001). In that case
insurance industry experts testified about the various factors taken into
consideration in deciding whether to settle a claim, and that reputation of the
attorney was a small part of the equation. Hazard’s commentary suggests
that this outcome is correct. See Hazard §55.4 at p. 55-22 n. 3.

15. Nevertheless, this does not suggest that fictional portrayals are always
misleading or likely to create unjustified expectations. An acceptable fictional
vignette should be labeled as “fictional” or should be clearly identifiable as
fictional, as with lawyers portrayed as giants towering over the town,
counseling a space alien about an insurance matter, and “running as fast as
blurs to reach a client in distress.” See Alexander v. Cahill, supra. A fictional
vignette can convey such a message about a lawyer or law firm so long as
the message itself is not misleading or likely to create unjustified
expectations. A clearly identified fictional sketch in which a fictional party or

http://www.utahbar.org/rules_ops_pols/ethics_opinions/op_08_03.html
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opposing counsel shows frustration to learn that the opposing party has
retained Firm X would be acceptabie. The only limits are that these vignettes
should be identified as fictional and ultimately must not lead a reasonable
person to form an unjustified expectation. Obviously which fictional
portrayals will be appropriate and which deemed misleading may depend, to
some extent, on the facts about the lawyer and the contents of the vignette.

Conclusion: Advertising may not be “false or misleading.” Testimonials or
dramatizations may be false or misleading if there is a substantial likelihood
that a reasonable person will reach a conclusion for which there is no factual
foundation or will form an unjustified expectation regarding the lawyer or the
services to be rendered. The inclusion of appropriate disclaimer or qualifying
language may prevent testimonials or dramatizations from being false or

misleading.
Footnotes:

1. In re Utah State Bar Petition for Approval of Changes in Disciplinary Rules
of Advertising, 647 P.2d 991, 993 (Utah 1982) (state has substantial and
compelling interest in protecting the public from false or misleading

advertising by lawyers).

2. Ethics 2000 Commission, Report on the Model Rules of Professional
Conduct, Reporter’s Explanation of  Changes, available at:
http://www.abanet.org/cpr/eZk/eZk-report_home.html.
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