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October 11, 2005

Robert A. Burton, Esq.
c/o Burton Lumber

1170 South 4400 West
Salt Lake City, UT 84104

Dear Bob:

Although the enclosed documents were sent to the Chief Justice some weeks back, it was
not until today that Chief Justice Durham gave them to me and asked that they be forwarded to
you as chair of its Advisory Committee on the Rules of Professional Conduct. The issue the
court wants the committee to consider is whether the applicable Rules of Professional Conduct
should be amended to permit lawyer mediators to draft the settlement agreement and necessary
court pleadings to obtain a divorce for the parties following a successful mediation.

So, now, the committee has an agenda item for its November 21* meeting. When would
you like these materials distributed to the committee members, and do you want to include a
cover letter from you as to the assignment? By the way, the Bar has agreed to cover the costs of
the dinner for the committee on November 21%*. I’m working with my “contact person” as to the
menu. Let me know how you wish to proceed.

Sincerely,

R

Matty Branch
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John C. Baldwin
Executive Director

Board of Commissioners

David R. Bird
President

Augustus G. Chin
President-Elect

Nathan Alder
Steven R. Burt, AIA
Yvette D. Diaz
Mary Kay Griffin, CPA
Robert L. Jeffs
Felshaw King

Lori W. Nelson
Herm™™n

Stept. .. Owens
Scott R. Sabey
Rodney G. Snow

V. Lowry Snow

Utah State Bar

645 South 200 East, Suite 310 * Salt Lake City, Utah 84111-3834
Telephone: 801-531-9077 * Fax: 801-531-0660

September 9, 2005

Honorable Christine M. Durham
Utah Supreme Court

450 South State Street

P.O. Box 140210

Salt Lake City, UT 84114-0210

Dear Chief Justice Durham:

Enclosed, please find a copy of recently published Ethics Advisory Opinion
#05-03 dealing with conflicts of interest and the role of lawyer mediators. I have
also attached the initial version of the opinion which the Commission subsequently
revised.

In light of the Bar’s goal to facilitate access to justice and the issues raised by
the final and initial versions of the opinion which involve the important and
increasing role of ADR in domestic relation cases, the Commission hereby formally
requests the Court to review the issues raised and determine what changes, if any,
should occur. Current rules would seem to prohibit lawyer mediators from providing
further assistance to the parties after concluding the mediation.

There appears to be, however, significant differences in the legal community
as to whether ethical rules actually prohibit continuing involvement and if so,
whether applicable rules should be revised to permit these lawyers to draft pleadings

on behalf of the parties.
Sincerely,

hn C. Baldwin
Executive Director

Attachments

Thurman/JCB/Durham 05-03

www.utahbar.org



INITIAL VERSION

UTAH STATE BAR
ETHICS ADVISORY OPiNION COMMITTEE
Opinion No. 05-03
May 6, 2005

g1 Issue: May alawyer who serves as a domestic relations mediator, following a
successful mediation, draft the settlement agreement and necessary court
pleadings to obtain a divorce for the parties?

g2 Opinion: When a lawyer-mediator, after a successful mediation, drafts the
settlement agreement, complaint and other pleadings to implement the settlement
and obtain a divorce for the parties, the lawyer-mediator is engaged in the
practice of law and attempting to represent opposing parties in litigation. A lawyer
may not represent both parties following a mediation to obtain a divorce for the
parties. It may be posible after the mediation has terminated, in limited
circumstances, for the lawyer mediator to act as the lawyer for one party in
drafting a settlement agreement and in obtaining a divorce decree after disclosure
and consent of both parties consistent with Rule 1.7.

93 Analysis: The issue considered here was the subject of a prior opinion
issued by this Committee in 1992. We have been asked to revisit this issue again
because of the expansion and apparent success of divorce mediators in resolving
domestic relations matters for pro se litigants for whom the cost of retaining legal
counsel may be a serious financial burden.

94 Utah Ethics Advisory Opinioh 116 considered the following issue: “Under
what circumstances may an attorney represent both parties in a divorce?"? The

! The actual question put to the Committee was whether it was permissible for an attorney
who serves as a domestic relations mediator to draft the parties' settlement agreement and
pleadings (complaint, findings of fact, conclusions of law, and divorce decree) so that the
settlement reached in mediation could be entered as a judgment of the court. When the mediator
drafts a settlement agreement and pleadings, the mediator is acting as an attorney and, if
purporting to act for both parties, the mediator is attempting to represent the petitioner and
respondent simultaneously—opposing parties in litigation.

2 Utah Ethics Advisory Op. 116, 1992 WL 685249 (Utah St. Bar) (hereinafter Opinion 116).
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answer given in Opinion 116 was “never,” based on the clear ethical mandates of
Rules 1.7(a) and 1.7(b) of the Utah Rules of Professional Conduct.® These rules
establish a duty of undivided loyalty of counsel o a client* Opinion 116 concluded
that our rules preclude concurrent representation of clients with directly adverse
interests in the matter. Opinion 116 included a lengthy discussion of policy
arguments favoring dual representation and policy arguments opposing dual
representation in divorce proceedings and concluded that: "The concurrent
representation of both parties in a divorce is an ethically unacceptable practice."

@5 In the 12 years since Opinion 116 was issued, the applicable rules and the
arguments bearing upon dual representation in divorce proceedings have not
materially changed. The arguably successful and beneficial development of
alternative dispute resolution and mediation in the interim does not change our
conclusion here. Since our Committee has no policy-making authority, the fact that
parties to all lawsuits, including divorces, are increasingly turning to alternative
dispute resolution with reportedly positive results to the public and Bar alike
cannot alter the clear mandate of our .Rules. Whatever the social, financial or
other impacts of the alternative dispute resolution trend, and even assuming its
worth and inevitability, the ethical rules we are charged to uphold have no “public

3 (@) A lawyer shall not represent a client if the representation of that client will
be directly adverse to another client, unless:
1) The lawyer reasonably believes the representation will not adversely
affect the relationship with the other client; and
2) Each client consents after consultation.

(b) A lawyer shall not represent a client if the representation of that client may
be materially limited by the lawyer's responsibilities to another client or to a third person
or by the lawyer's own interest, unless:

(1) The lawyer reasonably believes the representation will not be adversely
affected; and
(2) Each client consents after consultation. When representation of
multiple clients in a single matter is undertaken, the consultation shall include explanation to
each client of the implications of the common representation and the advantages and risks
involved.
Utah Rules of Professional Conduct 1.7 (2004).

4 The Utah Supreme Court has observed that “[Tlhe [Rlules [of Professional Conduct]
establish the general impropriety of an attforney representing separate clients with adverse
interests." State v. Brown, 853 P.2d 851, 858 (Utah 1992).

5 Opinion 116, at *5,
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policy” exceptions that would permit this Committee to rewrite the rules to
achieve a result some may believe is beneficial, even if that revision is a carefully
reasoned, narrowly crafted exception.®

g 6 Several states have considered this issue and arrived at a similar conclusion
to this opinion and Opinion 1167 Other states have concluded otherwise.®
However, the opinions of other bar associations, while instructive, are not
controlling.

97 We reaffirm our conclusion in Opinion 116 because we believe that Rule
1.7(a) creates a per se bar to dual representation of a plaintiff and a defendant in
litigation, even in the settlement phase of that litigation. The official comment to
our Rule 1.7(a) makes this conclusion clear: "Paragraph (a) prohibits representation
of opposing parties in litigation." '

gd 8 Rule 1.7(a) recognizes that under certain limited circumstances a lawyer may
represent a client adverse to another client. A lawyer may do so only when (1) the
lawyer “reasonably believes the representation will not adversely affect the
relationship with the other client," and (2) each client consents after consultation.
The comment to Rule 17(a) provides that the “reasonable belief” that the
representation will not adversely affect the relationship with the other client is
tested by the objective standard of a disinterested lawyer. The comment
provides: "When a disinterested lawyer would conclude that the client should not
agree to the representation under the circumstances, the lawyer cannot properly
ask for such agreement or provide representation on the basis of the client’s
consent.” The direction in the comment that Rule 1.7(a) prohibits representation
of opposing parties in litigation is simply the recognition that a disinterested
lawyer would not recommend that a single lawyer represent adverse parties in
litigation.

$ Tanasse v. Snow, 929 P.2d 351, 355 (Ut. Ct. App. 1996).

7 N.C. Ethics Op. 286 (Jan. 14, 1981); Va. Ethics Op. 511 (Sept. 8, 1983); N.H. Bar Assn.
Ethics Comm. Formal Op. 1989-90115 (July 25, 1990).

& New York, for example, concluded that dual representation may be possible where “the
parties are firmly committed to the terms arrived at in mediation, the terms are faithful to both
spouses’ objectives and consistent with their legal rights, there are no remaining points of
contention, and the lawyer can competently fashion the settlement agreement and divorce
documents,” New York State Bar Assn. Op. 763 (Jan. 3, 2001); Mass. Bar Assn. Ethics Op. 85-3

(Dec. 31, 1985).
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99 We recognize the Utah Legislature and the American Bar Association
Section on Dispute Resolution have concluded that "mediation is not the practice of
law." ‘However, when the mediator performs tasks that are the practice of law or
are even law-related, such as the preparation of pleadings for use in litigation, the
mediator issubject to the Utah Rules of Professional Conduct. o

QIV,IO.. bne court in Utah has specifically addressed the issue of a mediator-
turned-lawyer. In Poly Software International v. Su'° litigants moved the trial
court to-disqualify plaintiff's counsel where plaintiff's lawyer had previously acted
as ‘mediator for the parties. The Poly Software court held that the lawyer who
had previously been a mediator had received confidential information from both
parties and was therefore unable to represent anyone in connection with the same
or a substantially factually related matter unless all parties consented after
disclosure. Poly Software stands for the proposition that, with consent of both
parties, Rule 1.7 would permit the mediator to become the lawyer for one party,
not both parties in the factually related matter.

g 11 We are unpersuaded that, once a mediation results in a settlement of
existing property, custody and other disputes, the parties are not "adverse.” We
believe it unlikely that two lay, adverse litigating parties can both be aware of
their legal rights and all the other practical problems inherent in divorce
proceedings, without an experienced lawyer advising them. Consequently, it is
possible, and perhaps even likely, that the settlement reached in mediation, where
parties do not have counsel, may be based upon the ignorance of unrepresented
parties or upon ill-advised concessions. If the mediator-turned-lawyer for both
parties does not then advise both clients of all considerations and possible
alternatives previously overlooked in the hopes of securing a deal, the lawyer would
not be acting ethically.

o Ttis beyond the purview of the Committee to define the practice of law. Historically, the
preparation of pleadings in litigation by a representative of a party has been considered the
practice of law. Utah State Bar v. Peterson, 937 P. 2d 1263, 1268 (Utah 1997). Even if the
preparation of such pleadings by a non-lawyer mediator would not constitute the unauthorized
practice of law, their preparation by a lawyer-mediator would constitute a law-related activity.
Unless the lawyer discontinued the practice of law, the lawyer would be required to comply with the
Utah Rules of Professional Conduct. Utah Ethics Advisory Op. 02-04, 2002 WL 459018 (Utah
State Bar).

10880 F. Supp. 1487 (D. Utah 1995).
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g 12 In Opinion 116, we noted the substantial danger of improper influence
exercised by a dominant spouse to prevent adequate disclosure of conflicts.? That
observation remains just as true today. Divorced couples often make recurrent
visits to the courts despite what once appeared as a mutually agreed-on decree. In
fact, the recurrent disputes over property, custody, visitation, child support
amounts and alimony termination is at least as significant as the number of so-
called successful mediations. :

g 13 Under Rule 1.7(a), this conflict cannot be waived by the opposing parties,
even with the fullest kind of disclosure and consent. Rule 1.7 (a) permits the
lawyer to request consent only if the lawyer reasonably believes that the proposed
simultaneous representation of both parties will not adversely affect the lawyer's
* relationship with either client. This test of Rule 1.7(a) is judged by the objective
standard of a disinterested lawyer. In Opinion 116 and here, we conclude that this
standard cannot be met. Informed consent would require explaining to each of the
clients that the lawyer would be obligated to explain to each their respective
rights, what they may have given up to arrive at a deal, previously unresolved
disputes may result during the drafting of a final agreement, the risk that the
settlement could be undone, and the requirement that the mediator-lawyer have no
further involvement for either party if that were to occur. A disinterested lawyer
could not possibly conclude that a lawyer could fairly and zealously represent both
clients and not impair the lawyer's relationship with either client under these
circumstances. ¥

g 14 Strong policy arguments favor the position of the Committee in Opinion 116
and here. Opinion 116 explained these policy considerations: ‘

Allowing dual representation tends to erode confidence in the courts
as a tool for equitable resolution of disputes. The risk of the

u Opinion 116 at *2.

12 T+ has been brought to the Committee's attention that Rule 101(e) of the Utah Rules of
Court Annexed Alternative Dispute Resolution currently authorizes the mediator to prepare a
settlement agreement and “any documents appropriate for resolution of the action” A proposed
amendment to this rule would not permit the mediator to prepare legal documents for the parties.
Tt is common for mediators to assist the parties in preparing a term sheet or a memorandum of
understanding to set forth the essential terms of the mediated resolution of the dispute. This
activity is undertaken as a mediator, not as the lawyer for either party. We see no problem with a
lawyer-mediator engaging in this task. We conclude that under the Utah Rules of Professional
Conduct a mediator may not ethically create pleadings fo implement the mediated settlement.
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appearance of impropriety is great in divorce cases where the
inherent adversity of the parties is so obvious. Furthermore, the
court is presented with only one view of the facts in the divorce,
substantially reducing the court's ability to protect both parties.

Besides ‘an appearance of impropriety, dual representation can foster
impropriety by facilitating a fraud on the court, either with or without
the attorney's collusion. The potential for fraud enlarges when one
spouse dominates the marriage.

Additionally, the attorney representing both parties has a financial
disincentive to inquire too closely into the details of the property
settlement he is arranging, because he must withdraw from the case
entirely if he discovers a conflict.?

g 15 Rule 1.7(a) does not allow these potential conflicts to be remedied simply by
disclosure and consent. As we said in Opinion 116, “The danger to the parties and
the courts outweighs the advantages of cost and convenience advanced as the
reasons for adoption of a rule allowing dual representation."**

16 Representing One Party Following Mediation. It may be possible, under
limited circumstances, for a lawyer-mediator, after a mediation has terminated, to
represent one party to divorce litigation, in order to draft final court documents
to effectuate the mediated settlement. This representation may only be
undertaken if the mediator-turned-lawyer complies with Rule 1.7(b) and the
lawyer's duties as a mediator to the non-represented party.”® This could occur in
the event of the following:

13 Opinion 116, at *2."
¥ 1d ot *B,

® Mediations are often administered by alternative dispute resolution (*ADR") providers.
Many such providers have codes or rules of ethical conduct for mediators. A mediator must abide
by all such applicable codes or rules of ethical conduct. For example, the Center for Public
Resources ("CPR") has drafted a model rule for lawyers serving as third-party neutrals which it has
proposed for adoption by the American Bar Association. CPR-GEORGETOWN COMMISSION ON ETHICS
AND STANDARDS IN ALTERNATIVE DISPUTE RESOLUTION MODEL RULE FOR THE LAWYER AS THIRD-PARTY
NEUTRAL (2002). CPR Model Rule 4.5.4(a)(2) prohibits a lawyer serving as a third-party neutral
from subsequently representing any party to an ADR proceeding (in which the lawyer served as a
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q17 a. Full disclosure by the lawyer of the lawyer's ethical responsibilities as
a former mediator not to disclose confidential information revealed to the
mediator by the non-represented party, and that such non-disclosure may limit the
lawyer's ability to represent the client fully:

Q18 b.  Full disclosure of the potential conflict of interest by the lawyer to
both parties, and an informed consent by both parties to the conflict after
independent consultation, which shall include an explanation to each client of the
implications of the representation and the advantages and risks involved;* and

919 c An independent good-faith assessment by the lawyer that the
representation of the one client whom the lawyer undertakes to represent will not
be materially limited by the lawyer's responsibilities to the other party or to a
third person or by the lawyer's own self interest.

g 20 It may seem incongruous, and even ironic, that the mediator-turned-lawyer
might undertake to represent the interests of only one party to a mediated
divorce, but may not represent both parties. Rule 1.7(a) simply does not allow
representation by one lawyer of both parties in the same lawsuit. On the other
hand, the rules allow for the possibility of representation of one party fo a
lawsuit, even if the lawyer's representation may be limited by the lawyer's
responsibility to a third person. The teaching of Poly Software is that confidential
information may be obtained when acting as a mediator in the course of mediation,

neutral) “in the same or a substantially related matter, unless all parties consent after disclosure.”
CPR Model Rule 4.5.2 prohibits the lawyer serving as neutral from using (after an ADR proceeding)
fo the disadvantage of any party to the ADR proceeding any information acquired in the ADR
proceeding, except in limited circumstances. Similarly, the American Arbitration Association
restricts the lawyer-arbitrator from accepting representation of a party fo the arbitration or using
information acquired in any arbitration proceeding to the disadvantage of a party fo the arbitration.
AAA Code of Ethics for Arbitrators in Commercial Disputes, Canons I.C and VI.A (2004). These
rules and codes place similar restrictions on lawyers serving as neutrals, as does Rule 1.9 of the
Utah Rules of Professional Conduct with regard to legal representation of a client.

16 The Committee recommends that the disclosures include a recommendation to the party
that will not be represented by the mediator-turned-lawyer to seek the advice of independent
counsel before giving the consent. If disputes do arise between the parties in the course of the
former mediator's preparation of settlement documentation, the lawyer needs to assess whether
the disclosures made were adequate and the consent of the unrepresented party is—valid and
enforceable. If they were not, the lawyer may be ethically required fo withdraw from the
representation in the preparation of the settlement documentation.
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and the subsequent representation of one party in the same or a subsmn‘rlally
‘facfually related matter is possible with consent and full disclosure.” It is
'expecfed “fhat the lawyer-mediator would sufficiently alert the parties to the
mediation of all of the potential pitfalls in this situation fo permit the parties to
make -a ‘fruly informed decision whether fo allow the mediator to act as a lawyer
r'e.pr'esen'rmg only one of the opposing parties in divorce litigation.

Wem es, ecffu//y dissent:

.QI 21 The:t anr'rry has reached two r'esul'rs that we believe are wrong—one 'rhaT

.n&f,.requ:r'ed under‘ the Utah Rules of Professional Conduct; and one that produces
an. |Ilog|cal 'r'esuh' mconsusfen’r with the overall goals and aspiration of the Rules of

' Aprod es i’ mequn‘able result, one that is logically and m'rer'nally-mconsnsfen'r and
“one that :does not serve the best interests of a segment of ‘rhe publnc that is
looknng Fo The legal profession for effective, low-cost legal services.””

L 7 The ‘Poly-Software court found that the lawyer-mediator (Broadbent) was constrained by

our ethical-rules:

s ‘Poly Software argues that, because Wang was present whenever Su revealed
anything to Broadbent, Poly Software does not gain access, by employing Broadbent
in the present litigation, fo any confidential information that it does not already
possess. However, this argument ignores the fact that Broadbent's professional
expertise afforded him a perspective on the legal significance of the confidences
that Wang himself could not possibly obtain or communicate to new counsel. In
short his role as a mediator with experience in intellectual property litigation gives
him an unfair advantage as an attorney in the present case.

Poly Software, 880 F. Supp at 1495, '

18 Utah Rules of Professional Conduct, Scope 9 1.

® The main opinion implies (at 9 5) that our conclusion is an attempt to “rewrite the rules"
and make public-policy judgments that are not consistent with the Rules. To the contrary, our view
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g 23 Under a careful and reasonable interpretation of the Rules, we conclude that
they permit an attorney-mediator, in limited circumstances, to undertake the
subsequent joint representation of the mediating parties in obtaining final judicial
approval of a fully successful settlement.

BACKGROUND

q 24 Increasing Role of Alternate Dispute Resolution. Parties with domestic
disputes are increasingly turning to alternative dispute resolution approaches to
resolving their disputes. Indeed, court rules may require certain domestic litigants
to attempt mediation before arguing contested issues to the court.*® Some believe
that the use of mediation is a superior way fo resolve disputes when there are
strong personal feelings or a need for an on-going relationship. Many believe that
mediation may be a more affordable process than adversary litigation.

g 25 But, even mediating parties often need legal advice or information about
their options under the law in order to make informed decisions. And, parties
often need legal assistance in preparing the final agreement so that it will be
enforceable. Similarly, when parties have a domestic dispute that must ultimately
be presented to a court for a final judgment, they may need legal services in
preparing required court pleadings. The desire for a consensual process, an
informed process and an affordable process presents challenges regarding how
mediators and lawyers might work together for the best interests of their clients.

@ 26 Turning to the specific situation of a divorcing couple, Ethics Advisory
Opinion 116 concluded that it is impermissible for one lawyer to “concurrently
represent both parties in a divorce in any circumstances."”? The current question

is wholly compatible with the Rules. We fully understand the limited role of the Committee in
interpreting the Rules. But, we also recognize that the Rules aren't always crystal clear and do not
directly address every possible ethical situation. It is the charge of the Committee to fill the
interstices of the Rules' framework when called upon to do so—admittedly driven in part by public
policy where those considerations are not inconsistent with the Rules.

20 tah Code Ann. § 30-3-38 (West 2004), regarding visitation enforcement; Utah Code
Ann. § 78-3a-109 (West 2004), regarding mediation in abuse/neglect petitions.

21 tah Ethics Op. 116, 1992 WL 685249 (Utah St. Bar).
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concerning post-mediation representation requires a closer analysis of a situation
"rha'r may not have been fully contemplated by Opinion 1167

q 27 We also note that the new ABA Model Rules of Professional Conduct (the
“Model Rules"), adopted from the ABA's Ethics 2000 project, address various
issues ﬂm are implicated in the issues before us.?® In particular, Model Rule 1.12
mcludes for the first time, the lawyer-mediator regarding subsequent
represen’raﬂon and related conflicts of interest, and new Model Rule 2.4 addresses
a.lawyer serving as a third-party neutral, including as a mediator.

jon Is Not the Practice of Law. There is wide agreement that
media pér"se is not the practice of law. The Utah Alternative Dispute
Resoluf n Act defines "mediation” as a “private forum in which one or more
lmparﬂal "'[Se.r'sons facilitate communication between parties to a civil action to
promote ‘@ mutually acceptable resolution or settlement.”?*  Similarly, Utah's
"Alternafive Dispute Resolution Provider Act" identifies mediation as a form of
“alternative dispute resolution"® and defines a “dispute resolution provider” as “a
person, other than a judge acting in his official capacity, who holds himself out to
'rhe'pub'lit as a qualified neutral person trained to function in the conflict-solving
process using the techniques and procedures of negotiation, conciliation,
mediation."*¢

929 .I*F':‘ig generally agreed that a mediator—whether a lawyer or a lay person—
may draft a "memorandum of understanding” that precisely reflects the parties’
agreement and does not go beyond it, without engaging in the practice of law.

22 There is no discussion in Opinion 116 of a situation in which the parties have come to
complete agreement with the mediation services of a lawyer.

2 It is important to take the ABA Model Rules into account here, because the Utah
Supreme Court's Advisory Committee on the Rules of Professional Conduct is currently evaluating
the adoption of those rules—either as written or in modified form—in Utah. Although we do not

know the outcome of the process, we anticipate that many of the provisions in the new Model Rules
will ultimately be adopted by the Court.

24 Utah Code Ann. § 78-31b-2 (West 2004).
25 Utah Code Ann. § 58-39a-2 (West 2004),

26 1d. § 58-39a-2(4),
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However, once a mediator adds to the parties' agreement or selects language with
its legal import in mind, the mediator may be engaged in the practice of law.?”

qQ 30 A Mediator's Preparation of the Parties’ Settlement Agreement and Court
Pleadings Is the Practice of Law. The question presented suggested that any
mediator might prepare the settlement agreement and court pleadings as a
mediator. However, once the attorney-mediator begins drafting final settlement
agreements or court documents, he is engaging in the practice of law as defined by
the Utah Supreme Court. In the Utah State Bar v. Pefersen case, the Court

stated:

[W]ith the aid of forms he selected, he drafted such things as
complaints, summonses, motions, orders, and findings of fact and
conclusions of law for pro se clients; ... Thus Petersen held himself
out to the public as a person qualified to provide, for a fee, services
constituting the practice of law.?

Clearly, the mediator-lawyer would not be engaged in the unauthorized practice if
he were to prepare and file such documents. The only remaining question is
whether the Utah Rules of Professional Conduct would prohibit him from doing so.

q 31 Parties in Mediation Should Have Access to Independent Legal Advice.
Where parties have independent counsel, there is much less concern about the
mediator drafting agreements for the parties. Mediation standards and guidelines
unanimously and unequivocally recommend that parties consult with independent
counsel—before, during or at the conclusion of the mediation. The lawyer can
advise a party about legal standards and a range of options. During the mediation a
lawyer can advise a party about the legal import of any proposed agreement. Af
the conclusion of the mediation, the lawyer can advise the party not only about his
rights, but about the best ways to carry out the proposed agreement. A lawyer
can prepare—or review—documents that will be filed in court fo insure that they
are complete and will accomplish what the parties have agreed. This benefit of
having access to legal counsel exists even if counsel has limited the objectives of

27 see Utah State Bar v. Peterson, 937 P.2d 1263, 1268 (Utah 1997), regarding the
definition of the practice of law; see also Utah Ethics Advisory Op. 02-10, 2002 WL 31922503
(Utah State Bar), concerning advice to a non-attorney mediator.

28 937 p.2d 1263, 1268 (Utah 1997).
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the representation (after consultation and with client consent) as provided for by
Rule 1.2(b).

DIscussION

q 32 The General Approach and Rationale of Opinion 116 Is Still Valid. In Opinion
116 the Committee considered whether an attorney could concurrently represent
both parties in a divorce and decided that no such representation was possible.

g 33 The Opinion considered such representation fo be governed by Rule 1.7(a)
regarding concurrent representation of clients with “directly adverse interests.”
That rule permits dual representation only when the representation of one client
will not adversely affect "the relationship” with the other client. Moreover, the
rule imposes a requirement on the lawyer that the lawyer “reasonably believe” that
such dual representation will not adversely affect the relationship with either
client. Thus, even if both clients consented to such representation, a lawyer would
hot be permitted to undertake it unless the lawyer “reasonably believed" there
would be no adverse affect on the relationship with either client.

q 34 The Committee concluded that an attorney representing both parties in a
divorce would have a disincentive to inquire closely into the parties' financial
circumstances and thus discover a conflict between them. It noted that the
~attorney might be disinclined to point out any inequities to a disadvantaged party
and thus upset the dual representation.

g 35 We agree with these concerns and the conclusion that a lawyer, serving
solely as counsel, may not undertake to represent both parties to a divorce. At the
outset of such a representation, the lawyer would have too little information to
reasonably conclude such a representation could be undertaken without harming
the relationship with one or the other client.

q 36 However, we note that "mediation” is not “representation,” and the mediation
process provides for sharing of information and development of proposed solutions,
separate and apart from legal representation in a divorce. Therefore, it is possible
that an attorney-mediator could reasonably conclude, after an entirely successful
mediation, that he could then serve as lawyer and fairly represent the interests of
both clients without adversely affecting the relationship with either client.
However, the circumstances in which an attorney-mediator would fairly so conclude
are limited and would need to be thoroughly understood.
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q 37 The Role of Rule 1.2. The Committee has considered at various times the
possibility of a lawyer's providing limited legal services.?® Under Rule 1.2, parties
engaged in divorce mediation have the option of retaining counsel for narrowly
limited representation as appropriate in the individual case. Limiting the
representation to the drafting of the settlement agreement and related court
documents is a sensible approach:

Even drafting the stipulated judgment is a task often ceded to the
mediator. By the end of the process, both parties usually have a high
level of confidence in the mediator's impartiality and may be more
comfortable in the settlement agreement is prepared by the neutral
mediator instead of either party's consulting attorney.*

g 38 Inthis context, Rule 1.2 provides a major tool by which parties may limit the
scope of the engagement of a lawyer. No one would argue that a lawyer who is a
“stranger” to the transaction could not so limit her-involvement to come in at the
conclusion of the mediation. This, of course, makes perfect sense from a public-
policy perspective, as long as the limitation is not so narrow as fo render the
lawyer's role a nullity.3* But, it may be far more economical for this to be done by
the lawyer who has absorbed all of the facts and circumstances leading to a
successful mediation to do so. And that, in turn, furthers the general goals of
providing mechanisms that allow parties to resolve their disputes in an effective
and economical way.

9 39 Thus, pursuant to that rule, it is perfectly reasonable for the two now-
resolved parties fo say to their mediator-lawyer, "Will you now represent us in or
common goal to have this matter made final by the legal system?" To the extent
that this request is memorialized with the consent of the two parties that
satisfies the requirements of Rule 1.7(a) (“each client consults after consultation”)

29 see, e.g., Utah Ethics Op. 47 (1978) (attorney may provide legal advice, consultation and
assistance to inmates regarding initial pleadings in civil matters, after which the inmate will proceed
pro se); Utah Ethics Op. 74 (1981) (attorney may give advice to a party who is proceeding pro se);
Utah Ethics Op. 98-14 (attorney representing a client in a divorce case may advise the client of the
right to obtain a protective order pro se): Utah Ethics Op. 02-10 (lawyer may provide limited
representation to a party engaged in divorce mediation).

30 Eranklin Garfield, Unbundling Legal Services in Mediation, 40 Fam. Ct. Rev. 76, 82 (2002).

3! 5ee, e.g., Utah Ethics Advisory Opinion 02-01, 2002 WL 231939 (Utah St. Bar),
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and ‘Rule 112 (“all ‘parties to the proceeding consent after consultation"),32

,belleve it would be well within the prerogative of the parties and their selecfed
mediator-turned-lawyer to continue fo assist the parties to negotiate the final
Iegal for'malmes of filing papers and obtaining the appropriate court disposition.

q- 40 ther' Jumsd/cf/ans View of the Issue. Other states have considered the
same issue posed here®® Some states prohibit a mediator from doing anything
that -could ‘constitute the “practice of law.”** These states permit drafting a
memor'andum of 'understanding, but prohibit giving a legal opinion as to its effect.
This ‘broad -approach of requiring mediators never to opine on the law is widely
crificized by the national organizations for mediation. Given the Utah Supreme
Court's loose definition of the practice of law in Petersen, it is not necessary to
prohibit a mediator from providing an opinion that could be construed as the
practice of law or to prohibit a lawyer-mediator from providing such legal advice.

9 41 Early ethics opinions from Florida® and Massachusetts® permit the lawyer-
mediator to draft the separation agreement following a fully successful divorce

32 Existing Utah Rule of Professional Conduct 1.12(a) encompasses judges and arbitrators,
but not mediators. The new ABA Model Rule 1.12(a) expressly .includes mediators, and this technical
modification is currently proposed to be adopted in the near future in Utah. Nothing in the current
Utah rule or corresponding comment is inconsistent with the inferential extension of the operation
of Rule 1.12 to mediators, and that is corroborated by the change to Model Rule 1.12.

33 Fla. Ethics Op. 86-8 (Oct. 15, 1986), Mass. Bar Assoc. Ethics Op. 85-3 (Dec. 31, 1985),
N.Y. State Bar Assoc. Ethics Op. 736 (Jan. 1, 2001), Ariz. Ethics Op. 96-01, Va. Ethics Op. 511
(Sept 8, 1983), N.C. Ethics Op. 286 (Jan. 14, 1981).

34 N.C. Ethics Op. 286 (Jan. 14, 1981); Va. Ethics Op. 511 (Sept. 8, 1983); Guidelines for the
Ethical Practice of Mediation and to Prevent the Unauthorized Practice of Law, N.C. Bar Assoc.
Dispute Resolution Section (April 14, 1999).

% Fla. Ethics Op. 86-8 (Oct. 15, 1986), www.flabar.org/, states that lawyers can engage in
mediation, and sets forth various standards and precautions. The lawyer-mediator "may prepare a
settlement agreement. . . that reflects the decisions made by [the parties] during the mediation.
The lawyer should advise the parties to consult independent legal counsel before signing any such
agreement.”
% Mass. Bar Assoc. Ethics Op. 85-3 (Dec. 31, 1985),
massbar.org/publications/ethics_opinions, concludes: "An attorney may also represent both parties
in drafting a separation agreement, the terms of which are arrived at through mediation, but must
advise the parties of the advantages of having independent legal counsel review any such
agreement, and must obtain the informed consent of the parties to such joint representation.”
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mediation under certain circumstances and with certain guidelines:.""7 A recent
opinion by the New York State Bar specifies limited circumstances when such a
practice is permitted and prohibits lawyer-mediators from advertising this possible
service, given the limited circumstances in which it will be appropriate.

@ 42 The 2001 New York State Bar opinion partially modified its prior opinion
that a lawyer cannot represent both spouses in a divorce, concluding that, in some
cases, at the conclusion of the mediation, a “disinterested lawyer" could conclude
that he could competently represent both parties consistent with DR5-105(C).%
The New York committee stated:

[Tlhe lawyer may not represent both spouses unless the lawyer
objectively concludes that, in the particular case, the parties are
firmly committed to the terms arrived at in mediation, the terms are
faithful to both spouses' objectives and consistent with their legal
rights, there are no remaining points of contention, and the lawyer can
competently fashion the seftlement agreement and divorce
documents. In those circumstances, the per se ban of NY State 258
should be relaxed to permit spouses to avoid the expense incident to
separate representation and permit them to consummate a fruly
consensual parting, provided both spouses consent to the
representation after full disclosure of the implications of the
simultaneous representation and the advantages and risks involved.

" @ 43 The New York opinion notes that full disclosure must include informing the
parties that the absence of separate representation creates a risk that the
" agreement might be successfully challenged. The opinion goes on to say that
"because the disinterested lawyer test cannot easily be met" the lawyer may not do

37 Arizona considered this question and was unable to decide what guidance to offer the
members of its bar who are mediators in Arizona Ethics Op. 96-01.

38 NY. State Bar Assoc. Op. 736 (Jan. 3, 2001), www.nysba.or'g/Con‘ren'r/Naviga’rionMenu/—
Attorney_Resources/Ethics_Opinions.

39 poth the New York and Massachusetts opinions interpret Disciplinary Rule 5-105(C) of
the Code of Professional Responsibility which “permitted a lawyer to undertake concurrent
representation only where it was ‘obvious' that he could 'adequately’ represent each client's
interests. . . . Today Model Rule 1.7(a) has replaced DR 5-105." HAZARD & Hobes, THE LAwW OF
LAWYERING, § 11.6, at 11-16 (2003).
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this as a regular practice. The lawyer may not indicate that the lawyer will
routinely do this in advertising or in retainer agreements. The opinion also notes
that where the lawyer-mediator does draft and file divorce papers, “If the lawyer
does not make a formal appearance in the divorce proceeding, the lawyer must
ensure that his or her role is disclosed to the court.”

qQ 44 The only Utah case of which we are aware that touches on a related subject
is Poly Software International, Inc. v. Su* This case involved a mediator's
attempt to represent one of the mediating parties in a subsequent related matter
that was opposed by the other party to the mediation.. The mediator-turned-
lawyer was disqualified by U.S. District Judge David Winder under Rule 1.12
because there was no consent. Poly Software has no application to the post-
mediation representation of one or both parties by the mediator-lawyer where
there is-full consent.*!

qQ 45 The ‘main -opinion's claim that, "Poly Software stands for the proposition
that, with consent of both parties, Rule 1.7 would permit the mediator to become
the lawyer for one party, not both parties in the factually related matter” is, quite
simply, incorrect. On this issue, Judge Winder's decision addressed only the
conditions under which the former mediator can represent a mediating party when
the other party will not consent. One can draw no inference from Poly Software
concerning the breadth or narrowness of post-mediation representation if the
parties consent.*?

40880 F. Supp. 1487 (D. Utah 1995).

4 Poly Software would be relevant if, after consent is given, a conflict between the parties
were to develop and consent withdrawn. The mediator-turned-lawyer could not continue to
represent any party, given Poly Softwares citation to Rule 1.9 and the mediator's acquisition of
confidential information.

*2 The main opinion makes the Logic 101 error of arguing that p implies ¢ leads to the
conclusion that not-p implies not-g.
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~ ANALYSIS

g 46 Our analysis is founded primarily on a reading and interpretation of Rule 1.7,
in connection with Rules 1.2 and 1.12** Rule 1.7(c) addresses "direct adversity"
where the lawyer can represent both parties only if "each client consents after
consultation" and “the lawyer reasonably believes the representation will not
adversely affect the relationship with the other client." Because the parties fo a
divorce will, at least initially, oppose one another in a litigated matter, and because
their interests are then “directly adverse,” Rule 1.7(a) applies* The question
under Rule 1.7(a), like the question before the Massachusetts and New York bars,
is whether a mediator-lawyer could, at the conclusion of a fotally successful
mediation, "reasonably believe" he could undertake to represent both parties.

@ 47 We start with Rule 1.7(a), first assuming that, even after a completely
successful mediation, husband and wife are deemed to be technically "adverse.”
Here, it must be assumed that their agreement at the end of the mediation has
resolved all the issues before the parties. Further, we are specifically dealing with
a situation in which the mediator is a lawyer. Notwithstanding that during the
mediation he has not represented a party, he is, nonetheless, engaged in a law-
" related activity. By our prior ethics opinions, he carries the “baggage” of
adherence to the Rules of Professional Conduct with him as he carries out those
activities.®® In particular, under Rule 1.1, he is required to be competent in such
endeavors. Thus, we must assume that a mediated result that is acceptable to the
parties has been supplied with competent mediation guidance. Accordingly, it would
be inconsistent with the conditions put before us to assume that there are still
unresolved issues and that the parties are still at odds on one or more issues.

q 48 The Rule 1.7 Comment. In analyzing whether Rule 1.7(a) precludes the kind
of post-mediation assistance under consideration here, some have seized on an

43 For clarification, Rule 1.7 of the new ABA Model Rules is constructed somewhat
differently from the current Utah Rule 1.7, but there appear to be no material differences in
application.

4 5ee HAZARD & HODES § 11.4 , at 11-9, and § 11.7, at 11-31.

4 see, e.g., Utah Ethics Op. 04-05, 2004 WL 2803336; Utah Ethics Op. 01-05, 2001 WL
829237 (Utah St. Bar); see also ABA Model Rules of Professional Conduct 5.7, Responsibilities
Regarding Law-related Services (2002), a version of which seems likely to be adopted by the Utah
Supreme Court. ‘
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isolated :sentence in the comment fo Rule 17 as categorically prohibiting it
“Paragraph [1.7](a) prohibits the representation of opposing parties in litigation."*
h re two independent arguments that show this does not dispose of the issue.

‘ﬂ 49 ‘Flrs‘r this statement must be read in the context of the rule it refers to.
-I<~"'r-=cd ot :’r'r'ump ‘the: plam r'eadmg of 1.7(a), which quite clearly admits of sVruaTnons

comment. 'Jrhe par'hes consent’ and the lawyer-mediator concludes that his
representations will not be adversely affected, then Rule 1.7(q) is satisfied.

950 Second, we consider the role of the term "adverse" in Rule 1.7(a). We
believe that, after the parties have come to an agreement under the guidance of a
competent lawyer-mediator, ‘they may be considered no longer "adverse" under Rule
1.7(a). The two parties are, by definition, adverse going into a mediation. But, if
the medlcrhon ‘has been completely successful, having had the assistance of a
skilled mediator trained in the law, the parties will shake hands, agree that their
dlffer'ences -are resolved, that all that is left to do is memorialize their agreement.
And, because society has declared that divorcing parties must complete the
procedure before a magistrate of some kind, they must submit appropriate
paperwork 'ro sa‘rlsfy the legal requlr'emen'rs

q 51 At this point, the parties have a single, common goal in the matter: They
wish only to get the legal system to put its stamp of approval on what they've
agreed to. Are they "adverse?” Not under a common interpretation of the word.
An authoritative dictionary tells us that things (such as parties) are adverse if
they are “[a]cting or serving to oppose; antagonistic" or that they are “[m]oving in
an opposite or opposing direction."”” Does this describe parties who have settled

* Rule 1.7, cmt., “Conflicts in Litigation." There is no further explanation or expansion of
this isolated remark.

47 American Heritage Dictionary 25 (4th ed. 2000).
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their differences? Not at all. Indeed, to continue to refer to them as "adverse" is
rather an artificial and non-standard use of the term.*®

452 ABA Model Rule 112. 1In its Ethics 2000 modifications to the Rules of
Professional Conduct dealing with the restriction on the representation of clients
by former adjudicators, the ABA expressly included mediators. That rule reads:

Former Judge, Arbitrator, .Mediafor Or Other Third-party Neutral

(a) Except as stated in paragraph (d), a lawyer shall not represent
anyone in connection with a matter in which the lawyer participated
personally and substantially as a judge or other adjudicative officer or
law clerk to such a person or as an arbitrator, mediator or other
third-party neutral, unless all parties to the proceeding give informed
consent, confirmed in writing.*

48 We also note that the new ABA Model Rule 1.7 and the associated comment are slightly
different from the current Utah Rule 1.7:

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a),
a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client:

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client
against another client represented by the lawyer in the same litigation or other
proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

ABA Model Rules of Professional Conduct 1.7 (2004). ABA Rule 17 comment [23] states:
"Paragraph(b)(3) prohibits representation of opposing parties in the same litigation, regardless of
the clients' consent.” Again, if this taken out of context, it seems to address the situation we have
in front of us. But, as before, it must be read in the context of the now-changed ABA Model Rule.
Paragraph (b)(3), fo which comment [23] refers, deals with the “"the assertion of a claim by one
client against another client represented by the lawyer in the same litigation." The foundational
premise of the matter before us is that there is no longer any “assertion of a claim by one client
against another client." To the confrary, the two putative clients are, by definition, no longer
asserting claims against one another, and subparagraph (b)(3) does not apply, nor does the part of
comment [23] that refers to (b)(3). Hence, even under the re-engineered version of the Model
Rules, the mediator may, with the parties' informed consent, provide the limited representation
described. '

. 49 ABA Model Rules of Professional Conduct 1.12(a) (2004) (emphasis added). The written
confirmation is an addition to the Model Rule that is not included in the current Utah Rule 1.12. The
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This makes it crystal clear that the former mediator may subsequently represent a
party to the mediation if all parties to the proceeding give informed consent,
confirmed in writing; %0 there is nothing inherent in this rule that would limit the

r'epr'esenfahon to one party.

q 53 For those who would find that the mediator-turned-lawyer could represent
one of the settling parties (with appropriate consent) in the post-mediation
pr'oce.edings but not both, we find such a result perplexing, at best. The legal
profession would be felling the outside world that it is perfectly all right for the
par'fre_i to agr'ee that their former mediator can now line up with one of the
;hlle the other party must either go without representation or must
obfam (and:"pr'esumably pay for) a lawyer to come to the process for the first time.
But, should we tell the same two parties that they are incapable of agreeing that
they are comfortable to have the mediator who led them through the thicket of
issues to hand-hold them through the rest of the process? We think this result is
indefensible—from both logical and public-policy perspectives. It's no wonder that
the public sometimes looks at lawyers and wonders where their common sense is.”

g 54 In addition, denying the settling parties in a divorce the opportunity to

consent to post-mediation representation by their lawyer-mediator is inconsistent
with ‘the latitude granted under Rule 1.12. How could one logically deny these
parties the flexibility afforded under Rule 1.12 and not other types of once-
adverse-but-now-settled parties to avail 'rhe.mselves of the continuing services of
their lawyer-mediator?

reference to paragraph (d) is "An arbitrator selected as a partisan of a party in a multimember
arbitration panel is not prohibited from subsequently representing that party.”

%0 The requirement for a written confirmation is not presently in Utah Rule 1.12, but this is
likely to'be adopted in Utah. Even if not required, it is a recommended practice—particularly in a
case of this type.

%! Indeed, the policy that underlay Opinion 116 is hindered by prohibiting a neutral mediator
who obtained confidential information from both parties from providing candid legal counsel to both
parties while permitting such candid lawyering for only one party. The main opinion here could
encourage the precise imbalance of power that Opinion 116 sought to avoid. The mediator lawyer
might be motivated to take up the case of whichever party got “the better deal" and now, being
answerable as attorney only to that party, would deny candid legal counsel to the other. Far better,
if the mediator is to assume the lawyering role, for the mediator to be candid with both parties.
Then, if the deal falls apart, the lawyer-mediator has not manipulated the case in an inequitable
way.
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955 The Lawyer-Mediator May Undertake Limited Representation of Both
Parties. We have reviewed the ethics opinions from other states as well as the
ABA's proposed Model Rules from Ethics 2000. We believe that the best reading
of the applicable rules is that, in limited circumstances, the mediator may
undertake to represent both parties in a divorce, following an entirely successful
mediation.

956 We, like the New York committee, are persuaded that a lawyer could
"reasonably believe” dual representation is possible where "the parties are firmly
committed to the terms arrived at in mediation, the terms are faithful to both
spouses’ objectives and consistent with their legal rights, there are no remaining
points of contention, and the lawyer can competently fashion the settlement
agreement and divorce documents."? ‘

g 57 We note that not every case settled through mediation will qualify under
this standard and agree with the Massachusetts bar opinions that drafting the
separation agreement involves “dual representation” that is fraught with
challenges. While it may be the case that the mediation process was so thorough
and the agreement reached so uncomplicated that the drafter's efforts are truly
those of a mere 'scrivener or secretary,’ [citation omitted] this will not usually be
the case."®® We find this analysis persuasive, particularly insofar as it notes that
there will usually be choices to make in the drafting of such an agreement, so that
the lawyer-mediator must reasonably believe that he can discuss the choices with
both parties as his clients in order to proceed.

9 58 We also believe that, at the point the mediator is asked to begin dual
representation, "Rule 1.7(b) must also be considered, for there is an unavoidable
risk . . . that [the lawyer's] best efforts on behalf of one of the parties will
'materially limit' what can be done for the other.”** Rule 1.7(b) regarding potential
conflicts of interests requires that each client consent “after consultation” and
that the lawyer fully explain “the implications of the common representation and
the advantages and risks involved." Here that would require explaining to the
clients the challenges in drafting a final agreement, the risk that the settlement

52 \y. State Bar Assoc. Op. 736 (Jan. 3, 2001),
53 Mass. Bar Assoc. Ethics Op. 85-3 (Dec. 31, 1985),

54 LUAZARD & HODES, § 11-7, at 11-31.
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could come undone, and the requirement that the lawyer-mediator have no further
involvement for either party if that were to occur.

@59 Moreover, we observe that the lawyer-mediator who declines during
mediation to indicate what typical outcomes are ordered by the court may not
continue to avoid providing the parties with such information once he undertakes to
provide them with dual legal representation. At that point, the lawyer must inform
both parties of their legal rights and respond fo their questions in order to comply
with applicable ethical rules.”® For these reasons, there will be some settled cases
in which the lawyer-mediator will not be able reasonably to conclude he can serve
both parties as their lawyer at that point.

q 60 However, in some cases the parties' agreement will so closely follow typical
court orders that this will not be a problem. Similarly, parties may be so
committed to their particular agreement that learning what a court would order in
the absence of an agreement will not influence them at all.

g 61 We agree with the analysis of the New York committee that the attorney-
mediator should not advertise that he will regularly serve the dual roles of
mediator and lawyer for both parties, since this will not be typical. Such a
statement could constitute a violation of Rule 7.1 as prohibited "false or misleading
communication about the lawyer or the lawyer's services." Also, the lawyer-
mediator who undertakes to prepare court pleadings on behalf of the divorcing
parties should indicate his representation of both parties and his prior role as the
mediator in these pleadings in order to comply with the obligation of candor toward
the tribunal required by Rule 3.3. This will provide the court with the proper and
accurate information with which to review the parties’ agreement and proposed
judgment.

q 62 Opinion 116—Reprise. We believe that permitting the two spouses to give
informed consent to the joint representation is not inconsistent with the basic
analysis of Opinion 116. Opinion 116 was founded on the premise that the two
divorcing parties had, at least potentially, unresolved issues between them and
that it was not possible to postulate that the parties could reasonably consent to
joint representation under those circumstances. Here, however, we have a
situation where the issues have, by definition, been resolved by a lawyer-mediator
and the remaining task is to deal with the legal formalities of making the result

55 Utah Rules of Professional Conduct 1.2, 1.4 and 2.1, regarding counseling clients.
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final. This, in our, judgment, is a situation that can be the subject of consent by
the two settling parties.

q 63 Thus, we have two parties who, through mediation conducted by a lawyer,
have reached a full concurrence on how to resolve the issues of their divorce and
the only remaining hurdle is to memorialize the agreement in a fashion that will (a)
capture the agreement of the parties, and (b) satisfy such legal requirements as
will allow the agreement to be effected through appropriate legal proceedings.
This was not the context in which the analysis of Opinion 116 was conducted. We,
accordingly, would not overrule Opinion 116 except to the extent that parties who
have reached a comprehensive settlement of the relevant divorce issues through
the assistance of a competent lawyer serving as a mediator under Utah law may
seek and consent to limited joint representation by the mediator-lawyer to obtain
final disposition of the divorce proceedings.

CONCLUSION

g 64 We conclude that a lawyer-mediator could undertake to represent both
parties and to prepare the ultimate Settlement Agreement and to prepare the
necessary court pleadings for the parties' divorce at the conclusion of a fully
successful mediation only when:

0 The lawyer could "reasonably believe that the representation” of both
parties "will not adversely affect the relationship with" either in this
directly adverse representation. Rule 1.7(a).

0 The parties are firmly committed to the terms arrived at in mediation,
the terms are faithful to both spouses' objectives and consistent with their
legal rights, there are no remaining points of contention, and the lawyer can
competently fashion the settlement agreement and divorce documents.

0 Both parties give fully informed consent.
0 The lawyer-mediator makes known to the court the nature of his dual role. -
Accordingly, five members of the Committee dissent, including:

Robert A. Burton
Keith A. call
Gary 6. Sackett
Linda F. Smith
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FINAL

UTAH STATE BAR
ETHICS ADVISORY OPINION COMMITTEE
Opinion No. 05-03

September 7, 2005

1. Issue: May a lawyer who serves as a domestic relations mediator, following a successful
mediation, draft the settlement agreement and necessary court pleadings to obtain a divorce for
the parties?

92. Opinion: When a lawyer-mediator, after a successful mediation, drafts the settlement
agreement, complaint and other pleadmgs to implement the settlement and obtain a divorce for
the parties, the lawyer-mediator is engaged in the practice of law and attempting to represent
opposing parties in litigation. A lawyer may not represent both parties following a mediation to
obtain a divorce for the parties.

93. Analysis: The issue considered here was the subject of a prior opinion issued by this
Committee in 1992. We have been asked to revisit this issue again because of the expansion and
apparent success of divorce mediators in resolving domestic relations matters for pro se litigants
for whom the cost of retaining legal counsel may be a serious financial burden.!

94. Utah BEthics Advisory Opinion 116 considered the following issue: “Under what
circumstances may an attorney represent both parties in a divorce?”” The answer given in
Opinion 116 was “never,” based on the clear ethical mandates of Rules 1.7(a) and 1.7(b) of the
Utah Rules of Professional Conduct.® These rules establish a duty of undivided loyalty of

! The actual question put to the Committee was whether it was permissible for an attorney who serves as a
domestic relations mediator to draft the parties’ settlement agreement and pleadings (complaint, findings of fact,
conclusions of law, and divorce decree) so that the settlement reached in mediation could be entered as a judgment
of the court. When the mediator drafts a settlement agreement and pleadings, the mediator is acting as an attorney
and, if purporting to act for both parties, the mediator is attempting to represent the petitioner and respondent
simultaneously—opposing parties in litigation.

2 Utah Ethics Advisory Op. 116, 1992 WL 685249 (Utah St. Bar) (hereinafter Opinion 116).

3 (a) A lawyer shall not represent a client if the representation of that client will be directly
adverse to another client, unless:
(1) The lawyer reasonably believes the representation will not adversely affect the
relationship with the other client; and
2) Each client consents after consultation.

(b) A lawyer shall not represent a client if the representation of that client may be materially
limited by the lawyer's responsibilities to another client or to a third person or by the lawyer's own interest,
unless:

(1) The lawyer reasonably believes the representation will not be adversely affected; and
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counsel to a client.* Opinion 116 concluded that our rules preclude concurrent representation of
clients with directly adverse interests in the matter. Opinion 116 included a lengthy discussion
of policy arguments favoring dual representation and policy arguments opposing dual
representation in divorce proceedings and concluded that: “The concurrent representation of both
parties in a divorce is an ethically unacceptable practice.”

5. In the 12 years since Opinion 116 was issued, the applicable rules and the arguments
bearing upon dual representation in divorce proceedings have not materially changed. The
arguably successful and beneficial development of alternative dispute resolution and mediation
in the interim does not change our conclusion here. Since our Committee has no policy-making
authority, the fact that parties to all lawsuits, including divorces, are increasingly turning to
alternative dispute resolution with reportedly positive results to the public and Bar alike cannot
alter the clear mandate of our Rules. Whatever the social, financial or other impacts of the
alternative dispute resolution trend, and even assuming its worth and inevitability, the ethical
rules we are charged to uphold have no “public policy” exceptions that would permit this
Committee to rewrite the rules to achieve a result some may believe is beneficial, even if that
revision is a carefully reasoned, narrowly crafted exception.6

96. Several states have considered this issue and arrived at a similar conclusion to this
opinion and Opinion 116.” Other states have concluded otherwise.? However, the opinions of
other bar associations, while instructive, are not controlling.

7. We reaffirm our conclusion in Opinion 116 because we believe that Rule 1.7(a) creates a
per se bar to dual representation of a plaintiff and a defendant in litigation, even in the settlement
phase of that litigation. The official comment to our Rule 1.7(a) makes this conclusion clear:
“Paragraph (a) prohibits representation of opposing parties in litigation.”

(2) Each client consents after consultation. When representation of multiple clients in a
single matter is undertaken, the consultation shall include explanation to each client of the implications of
the common representation and the advantages and risks involved.

Utah Rules of Professional Conduct 1.7 (2004).

* The Utah Supreme Court has observed that “[T]he [R]ules [of Professional Conduct] establish the
general impropriety of an attorney representing separate clients with adverse interests.” State v. Brown, 853 P.2d
851, 858 (Utah 1992).

> Opinion 116, at *5.
¢ Tanasse v. Snow, 929 P.2d 351, 355 (Ut. Ct. App. 1996).

" N.C. Ethics Op. 286 (Jan. 14, 1981); Va. Ethics Op. 511 (Sept. 8, 1983); N.H. Bar Assn. Ethics Comm.
Formal Op. 1989-90115 (July 25, 1990).

8 New York, for example, concluded that dual representation may be possible where “the parties are firmly
committed to the terms arrived at in mediation, the terms are faithful to both spouses’ objectives and consistent with
their legal rights, there are no remaining points of contention, and the lawyer can competently fashion the settlement
agreement and divorce documents,” New York State Bar Assn. Op. 763 (Jan. 3, 2001); Mass. Bar Assn. Ethics Op.
85-3 (Dec. 31, 1985).
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8. Rule 1.7(a) recognizes that under certain limited circumstances a lawyer may represent a
client adverse to another client. A lawyer may do so only when (1) the lawyer “reasonably
believes the representation will not adversely affect the relationship with the other client,” and
(2) each client consents after consultation. The comment to Rule 1.7(a) provides that the
“reasonable belief” that the representation will not adversely affect the relationship with the
other client is tested by the objective standard of a disinterested lawyer. The comment provides:
“When a disinterested lawyer would conclude that the client should not agree to the
representation under the circumstances, the lawyer cannot properly ask for such agreement or
provide representation on the basis of the client’s consent.” The direction in the comment that
Rule 1.7(a) prohibits representation of opposing parties in litigation is simply the recognition that
a disinterested lawyer would not recommend that a single lawyer represent adverse parties in
litigation.

99.  We recognize the Utah Legislature and the American Bar Association Section on Dispute
Resolution have concluded that “mediation is not the practice of law.” However, when the
mediator performs tasks that are the practice of law or are even law-related, such as the
preparation of pleadings for use in litigation, the mediator is subject to the Utah Rules of
Professional Conduct. °

910. One court in Utah has specifically addressed the issue of a mediator-turned-lawyer. In
Poly Software International v. Su,'® litigants moved the trial court to disqualify plaintiff’s
counsel where plaintiff’s lawyer had previously acted as mediator for the parties. The Poly
Software court held that the lawyer who had previously been a mediator had received
confidential information from both parties and was therefore unable to represent anyone in
connection with the same or a substantially factually related matter unless all parties consented
after disclosure. Poly Sofiware stands for the proposition that, with consent of both parties,
Rule 1.7 would permit the mediator to become the lawyer for one party, not both parties in the
factually related matter.

911. We are unpersuaded that, once a mediation results in a settlement of existing property,
custody and other disputes, the parties are not “adverse.” We believe it unlikely that two lay,
adverse litigating parties can both be aware of their legal rights and all the other practical
problems inherent in divorce proceedings, without an experienced lawyer advising them.
Consequently, it is possible, and perhaps even likely, that the settlement reached in mediation,
where parties do not have counsel, may be based upon the ignorance of unrepresented parties or
upon ill-advised concessions. If the mediator-turned-lawyer for both parties does not then advise
both clients of all considerations and possible alternatives previously overlooked in the hopes of
securing a deal, the lawyer would not be acting ethically.

® It is beyond the purview of the Committee to define the practice of law. Historically, the preparation of
pleadings in litigation by a representative of a party has been considered the practice of law. Utah State Bar v.
Peterson, 937 P. 2d 1263, 1268 (Utah 1997). Even if the preparation of such pleadings by a non-lawyer mediator
would not constitute the unauthorized practice of law, their preparation by a lawyer-mediator would constitute a
law-related activity. Unless the lawyer discontinued the practice of law, the lawyer would be required to comply
with the Utah Rules of Professional Conduct. Utah Ethics Advisory Op. 02-04, 2002 WL 459018 (Utah State Bar).

10 880 F. Supp. 1487 (D. Utah 1995).
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912. In Opinion 116, we noted the substantial danger of improper influence exercised by a
dominant spouse to prevent adequate disclosure of conflicts.'! That observation remains just as
true today. Divorced couples often make recurrent visits to the courts despite what once
appeared as a mutually agreed-on decree. In fact, the recurrent disputes over property, custody,
visitation, child support amounts and alimony termination is at least as significant as the number
of so-called successful mediations.

9 13. Under Rule 1.7(a), this conflict cannot be waived by the opposing parties, even with the
fullest kind of disclosure and consent. Rule 1.7 (a) permits the lawyer to request consent only if
the lawyer reasonably believes that the proposed simultaneous representation of both parties will
not adversely affect the lawyer’s relationship with either client. This test of Rule 1.7(a) is judged
by the objective standard of a disinterested lawyer. In Opinion 116 and here, we conclude that
this standard cannot be met. Informed consent would require explaining to each of the clients
that the lawyer would be obligated to explain to each their respective rights, what they may have
given up to arrive at a deal, previously unresolved disputes may result during the drafting of a
final agreement, the risk that the settlement could be undone, and the requirement that the
mediator-lawyer have no further involvement for either party if that were to occur. A
disinterested lawyer could not possibly conclude that a lawyer could fairly and zealously
represent both clients and not impair the lawyer’s relationship with either client under these
circumstances. 2

9 14. Strong policy arguments favor the position of the Committee in Opinion 116 and here.
Opinion 116 explained these policy considerations:

Allowing dual representation tends to erode confidence in the courts as a tool for
equitable resolution of disputes. The risk of the appearance of impropriety is
great in divorce cases where the inherent adversity of the parties is so obvious.
Furthermore, the court is presented with only one view of the facts in the divorce,
substantially reducing the court’s ability to protect both parties.

Besides an appearance of impropriety, dual representation can foster impropriety
by facilitating a fraud on the court, either with or without the attorney’s collusion.
The potential for fraud enlarges when one spouse dominates the marriage.

1 Opinion 116 at *2.

2 It has been brought to the Committee’s attention that Rule 101(e) of the Utah Rules of Court Annexed
Alternative Dispute Resolution currently authorizes the mediator to prepare a settlement agreement and “any
documents appropriate for resolution of the action.” A proposed amendment to this rule would not permit the
mediator to prepare legal documents for the parties. It is common for mediators to assist the parties in preparing a
term sheet or a memorandum of understanding to set forth the essential terms of the mediated resolution of the
dispute. This activity is undertaken as a mediator, not as the lawyer for either party. We see no problem with a
lawyer-mediator engaging in this task. We conclude that under the Utah Rules of Professional Conduct a mediator
may not ethically create pleadings to implement the mediated settlement.
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2,

Additionally, the attorney representing both parties has a financial disincentive to
inquire too closely into the details of the property settlement he is arrangmg,
because he must withdraw from the case entirely if he discovers a conflict.?

915. Rule 1.7(a) does not allow these potential conflicts to be remedied simply by disclosure
and consent. As we said in Opmion 116, “The danger to the parties and the courts outweighs the
advantages of cost and convemence advanced as the reasons for adoption of a rule allowing dual
representatlon

HISTORY: On May 6, 2005, the Utah Ethics Advisory Opinion Committee issued Utah Ethics
Advisory Op. No. 05-03, 2005 WL 4748681 (Utah St. Bar). The Requestors of the Opinion filed
a Petition for Review with the Board of Bar Commissioners pursuant § III(e)(1) of the Ethics
Advisory Opinion Committee Rules of Procedure and § VI(a)(1) of the Utah State Bar Rules
Governing the Ethics Advisory Opinion Committee. At a meeting of the Board of Bar
Commissioners of the Utah State Bar on July 13, 2005, the Commission reviewed the
conclusions and analysis of the majority view and the minority view of Opinion 05-03, and voted
to instruct the Committee to issue a revised opinion. The Commission also directed that when
the revised opinion was published, that the initial opinion be appended for historical
reference only. The initial opinion in its entirety follows but should not be cited or used for
purposes other than background.

1 Opinion 116, at *2.

Y 1d. at *5.
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IN THE SUPREME COURT OF THE STATE OF UTAH Fj Ep
UTAH APPELLATE CourTs

SEP 19 2005

--- oo0oo ---

In re: Proposed Amendments to the

Utah Rules of Professional Conduct Case No. 20050704-SC
Based Upon ABA Ethics 2000 Model

Rules of Professional Conduct

ORDER

The Ethics 2000 Commission was created by the American Bar
Association to review and amend the Model Rules of Professional
Conduct. The Ethics 2000 Commission’s revisions to the ABA Model
Rules were completed in August 2003. Thereafter, this Court
requested its Advisory Committee on the Rules of Professional
Conduct ("the Advisory Committee") to consider the Ethics 2000
revisions and recommend what amendments, if any, should be made
to the Utah Rules of Professional Conduct.

" In the spring of 2005, the Ethics 2000 amendments proposed
by the Advisory Committee were published for comment. Following
the Court’s review of the proposed amendments and consideration
of the comments received, IT IS HEREBY ORDERED that the proposed
Ethics 2000 amendments to the Utah Rules of Professional Conduct
recommended by the Advisory Committee and published for comment
are adopted and promulgated effective November 1, 2005, subject
to the following additions or charges:

1. Rule 1.3, Comment [5] is amended to mirror the ABA Model
Rule which limits the described duty to sole practitioners. The
proposed Comment [5a] is deleted.

2. Rule 1.6(b) (6) is amended to state " (b) (6) to comply with
other law or a court order."

3. Rule 1.13, Comment [13a] is amernded to insert the following
sentence: "A government lawyer following these legal duties in
good faith will not be considered in violation of the ethical
standards of this Rule."



5.

Rule 1.13, Comment [13b] is added to provide:

"When the client is a governmental legislative body (such as
the Utah Legislature, a city council, or a county council or
commission), a lawyer representing that legislative body may
concurrently represent the interests of the majority and
minority leadership, members and members-elect, committee
members, and staff to the legislative body. In representing
the legislative body and the various interests therein, the
lawyer is considered to be representing one client and the
rules related to conflict of interest and required consent
to conflicts do not apply."

Rule 4.2(a), second sentence, is amended to state:

"Notwithstanding the foregoing, an attorney may, without such
prior consent, communicate with another’s client if authorized to

do so by any law, rule, or court order.

6.
Rule
with

"
.

Proposed Utah Rule 7.4(d) is replaced with ABA Model
7.4(d) and proposed Utah Comments [3] and [3a] are replaced
ABA Model Rule Comment [3].

FOR THE COURT:

S:ML,A_ 9 2(3{33 w \/ 4@

Date

Michael J. Wilkin®
Associate Chief Justice
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October 11, 2005

Robert A. Burton, Esq.
c/o Burton Lumber

1170 South 4400 West
Salt Lake City, UT 84104

Dear Bob:

Although the enclosed documents were sent to the Chief Justice some weeks back, it was
* not until today that Chief Justice Durham gave them to me and asked that they be forwarded to
you as chair of its Advisory Committee on the Rules of Professional Conduct. The issue the
court wants the committee to consider is whether the applicable Rules of Professional Conduct
should be amended to permit lawyer mediators to draft the settlement agreement and necessary
court pleadings to obtain a divorce for the parties following a successful mediation.

So, now, the committee has an agenda item for its November 21 meeting. When would
you like these materials distributed to the committee members, and do you want to include a
cover letter from you as to the assignment? By the way, the Bar has agreed to cover the costs of
the dinner for the committee on November 21*. I'm working with my “contact person” as to the
menu. Let me know how you wish to proceed.

Sincerely,

R

Matty Branch

Enclosures



John C. Baldwin
Executive Director
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Javid R. Bird
resident

Augustus G. Chin
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\athan Alder
Steven R. Burt, AIA
(vette D. Diaz
viary Kay Griffin, CPA
3obert L. Jeffs
“elshaw King

-ori W. Nelson
4erm Olsen

Stepher W. Owens
SCMSabey
Jodney G. Snow

/. Lowry Snow

Utah State Bar

645 South 200 East, Suite 310 « Salt Lake City, Utah 84111-3834
Telephone: 801-531-9077 » Fax: 801-531-0660

September 9, 2005

Honorable Christine M. Durham
Utah Supreme Court

450 South State Street

P.O. Box 140210

Salt Lake City, UT 84114-0210

Dear Chief Justice Durham:

Enclosed, please find a copy of recently published Ethics Advisory Opinion
#05-03 dealing with conflicts of interest and the role of lawyer mediators. Ihave
also attached the initial version of the opinion which the Commission subsequently
revised.

In light of the Bar’s goal to facilitate access to justice and the issues raised by
the final and initial versions of the opinion which involve the important and
increasing role of ADR in domestic relation cases, the Commission hereby formally
requests the Court to review the issues raised and determine what changes, if any,
should occur. Current rules would seem to prohibit lawyer mediators from providing
further assistance to the parties after concluding the mediation.

There appears to be, however, significant differences in the legal community
as to whether ethical rules actually prohibit continuing involvement and if so,
whether applicable rules should be revised to permit these lawyers to draft pleadings
on behalf of the parties.

Sincerely,
vy
C. Baldwin
Executive Director
Attachments
‘Thurman/JCB/Durham 05-03

www.utahbar.org



FINAL

UTAH STATE BAR
ETHICS ADVISORY OPINION COMMITTEE
Opinion No. 05-03

September 7, 2003

1. Issue: May alawyer who serves as a domestic relations mediator, following a successful
mediation, draft the settlement agreement and necessary court pleadings to obtain a divorce for
the parties?

92. Opinion: When a lawyer-mediator, after a successful mediation, drafts the settlement
agreement, complaint and other pleadings to implement the settlement and obtain a divorce for
the parties, the lawyer-mediator is engaged in the practice of law and attempting to represent
opposing parties in litigation. A lawyer may not represent both parties following a mediation to
obtain a divorce for the parties.

93. Analysis: The issue considered here was the subject of a prior opinion issued by this
Committee in 1992. We have been asked to revisit this issue again because of the expansion and
apparent success of divorce mediators in resolving domestic relations matters for pro se litigants
for whom the cost of retaining legal counsel may be a serious financial burden.!

94. Utah Ethics Advisory Opinion 116 considered the followinf issue: “Under what
circumstances may an attorney represent both parties in a divorce?” The answer given in
Opinion 116 was “never,” based on the clear ethical mandates of Rules 1.7(a) and 1.7(b) of the
Utah Rules of Professional Conduct? These rules establish a duty of undivided loyalty of

! The actual question put to the Committee was whether it was permissible for an attorney who serves as a
domestic relations mediator to draft the parties’ settlement agreement and pleadings (complaint, findings of fact,
conclusions of law, and divorce decree) so that the settlement reached in mediation could be entered as a judgment
of the court. When the mediator drafts a settlement agreement and pleadings, the mediator is acting as an attorney
and, if purporting to act for both parties, the mediator is attempting to represent the petitioner and respondent
simultaneousty—opposing parties in litigation. :

2 Utah Ethics Advisory Op. 116, 1992 WL 685249 (Utah St. Bar) (hereinafter Opinion 116).

3 (a) A lawyer shall not represent a client if the representation of that client will be directly
adverse to another client, unless: ,
(1) The lawyer reasonably believes the representation will not adversely affect the
relationship with the other client; and
2) Each client consents after consultation.

(b) A lawyer shall not represent a client if the representation of that client may be materially
limited by the lawyer's responsibilities to another client or to a third person or by the lawyer's own interest,
unless:

(1) The lawyer reasonably believes the representation will not be adversely affected; and
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counsel to a client.* Opinion 116 concluded that our rules preclude concurrent representation of
clients with directly adverse interests in the matter. Opinion 116 included a lengthy discussion
of policy arguments favoring dual representation and policy arguments opposing dual
representation in divorce proceedings and concluded that: “The concurrent representation of both
parties in a divorce is an ethically unacceptable practice.”

95. In the 12 years since Opinion 116 was issued, the applicable rules and the arguments
bearing upon dual representation in divorce proceedings have not materially changed. The
arguably successful and beneficial development of alternative dispute resolution and mediation
in the interim does not change our conclusion here. Since our Committee has no policy-making
authority, the fact that parties to all lawsuits, including divorces, are increasingly turning to
alternative dispute resolution with reportedly positive results to the public and Bar alike cannot
alter the clear mandate of our Rules. Whatever the social, financial or other impacts of the
alternative dispute resolution trend, and even assuming its worth and inevitability, the ethical
rules we are charged to uphold have no “public policy” exceptions that would permit this
Committee to rewrite the rules to achieve a result some may believe is beneficial, even if that
revision is a carefully reasoned, narrowly crafted exception.’ '

6. Several states have considered this issue and arrived at a similar conclusion to this
opinion and Opinion 116.7 Other states have concluded otherwise.®> However, the opinions of
other bar associations, while instructive, are not cont'olhng.

97. We reaffirm our conclusion in Opinion 116 because we believe that Rule 1.7(a) creates a
per se bar to dual representation of a plaintiff and a defendant in litigation, even in the settlement
phase of that litigation. The official comment to our Rule 1.7(a) makes this conclusion clear:
“Paragraph (a) prohibits representation of opposing parties in litigation.”

(2) Each client consents after consultation. When representation of multiple clients in a
single matter is undertaken, the consultation shall include explanation to each client of the implications of
the common representation and the advantages and risks involved.

Utah Rules of Professional Conduct 1.7 (2004).

4 The Utah Supreme Court has observed that “[TThe [R]ules [of Professional Conduct] establish the
general impropriety of an attorney representing separate clients with adverse interests.” State v. Brown, 853 P.2d
851, 858 (Utah 1992). ' 4

5 Opinion 116, at *5.
¢ Tanasse v. Snow, 929 P.2d 351, 355 (Ut. Ct. App. 1996).

" N.C. Ethics Op. 286 (Jan. 14, 1981); Va. Ethics Op. 511 (Sept. 8, 1983); N.H. Bar Assn. Ethics Comm.
Formal Op. 1989-90115 (July 25, 1990).

8 New York, for example, concluded that dual representation may be possible where “the parties are firmly
committed to the terms arrived at in mediation, the terms are faithful to both spouses’ objectives and consistent with
their legal rights, there are no remaining points of contention, and the lawyer can competently fashion the settlement
agreement and divorce documents,” New York State Bar Assn. Op. 763 (Jan. 3, 2001); Mass. Bar Assn. Ethics Op.
85-3 (Dec. 31, 1985).
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98. Rule 1.7(a) recognizes that under certain limited circumstances a lawyer may represent a
client adverse to another client. A lawyer may do so only when (1) the lawyer “reasonably
believes the representation will not adversely affect the relationship with the other client,” and
(2) each client consents after consultation. The comment to Rule 1.7(a) provides that the
«“reasonable belief” that the representation will not adversely affect the relationship with the
other client is tested by the objective standard of a disinterested lawyer. The comment provides:
“When a disinterested lawyer would conclude that the client should not agree to the
representation under the circumstances, the lawyer cannot properly ask for such agreement or
provide representation on the basis of the client’s consent.” The direction in the comment that
Rule 1.7(a) prohibits representation of opposing parties in litigation is simply the recognition that
a disinterested lawyer would not recommend that a single lawyer represent adverse parties in
litigation.

99. Werecognize the Utah Legislature and the American Bar Association Section on Dispute
Resolution have concluded that “mediation is not the practice of law.” However, when the
mediator performs tasks that are the practice of law or are even law-related, such as the
preparation of pleadings for use in litigation, the mediator is subject to the Utah Rules of

Professional Conduct. ? ,

910. One court in Utah has specifically addressed the issue of a mediator-turned-lawyer. In
Poly Software International v. Su,'° litigants moved the trial court to disqualify plaintiff’s
counsel where plaintiff’s lawyer had previously acted as mediator for the parties. The Poly
Software court held that the lawyer who had previously been a mediator had received
confidential information from both parties and was therefore unable to represent anyone in
connection with the same or a substantially factually related matter unless all parties consented
after disclosure. Poly Software stands for the proposition that, with consent of both parties,
Rule 1.7 would permit the mediator to become the lawyer for one party, not both parties in the

factually related matter.

911. We are unpersuaded that, once a mediation results in a settlement of existing property,
custody and other disputes, the parties are not “adverse.” We believe it unlikely that two lay,
adverse litigating parties can both be aware of their legal rights and all the other practical
problems inherent in divorce proceedings, without an experienced lawyer advising them.
Consequently, it is possible, and perhaps even likely, that the settlement reached in mediation,
where parties do not have counsel, may be based upon the ignorance of unrepresented parties or
upon ill-advised concessions. If the mediator-turned-lawyer for both parties does not then advise
both clients of all considerations and possible alternatives previously overlooked in the hopes of
securing a deal, the lawyer would not be acting ethically.

9 1t is beyond the purview of the Committee to define the practice of law. Historically, the preparation of
pleadings in litigation by a representative of a party has been considered the practice of law. Utah State Bar v.
Peterson, 937 P. 2d 1263, 1268 (Utah 1997). Even if the preparation of such pleadings by a non-lawyer mediator
would not constitute the unauthorized practice of law, their preparation by a lawyer-mediator would constitute a
law-related activity. Unless the lawyer discontinued the practice of law, the lawyer would be required to comply
with the Utah Rules of Professional Conduct. Utah Ethics Advisory Op. 02-04, 2002 WL 459018 (Utah State Bar).

10 880 F. Supp. 1487 (D. Utah 1995).
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912. In Opinion 116, we noted the substantial danger of improper influence exercised by a
dominant spouse to prevent adequate disclosure of conflicts.!! That observation remains just as
true today. Divorced couples often make recurrent visits to the courts despite what once
appeared as a mutually agreed-on decree. In fact, the recurrent disputes over property, custody,
visitation, child support amounts and alimony termination is at least as significant as the number
of so-called successful mediations. ‘

9 13. Under Rule 1.7(a), this conflict cannot be waived by the opposing parties, even with the
fullest kind of disclosure and consent. Rule 1.7 (a) permits the lawyer to request consent only if
the lawyer reasonably believes that the proposed simultaneous representation of both parties will
not adversely affect the lawyer’s relationship with either client. This test of Rule 1.7(a) is judged
by the objective standard of a disinterested lawyer. In Opinion 116 and here, we conclude that
this standard cannot be met. Informed consent would require explaining to each of the clients
that the lawyer would be obligated to explain to each their respective rights, what they may have
given up to arrive at a deal, previously unresolved disputes may result during the drafting of a
final agreement, the risk that the settlement could be undone, and the requirement that the
mediator-lawyer have no further involvement for either party if that were to occur. A
disinterested lawyer could not possibly conclude that a lawyer could fairly and zealously
represent both clients and not impair the lawyer’s relationship with either client under these
circumstances. 2

9 14. Strong policy arguments favor the position of the Committee in Opinion 116 and here.
Opinion 116 explained these policy considerations:

Allowing dual representation tends to erode confidence in the courts as 2 tool for
equitable resolution of disputes. The risk of the appearance of impropriety is
great in divorce cases where the inherent adversity of the parties is so obvious.
Furthermore, the court is presented with only one view of the facts in the divorce,
substantially reducing the court’s ability to protect both parties.

Besides an appearance of impropriety, dual representation can foster impropriety
by facilitating a fraud on the court, either with or without the attorney’s collusion.
The potential for fraud enlarges when one spouse dominates the marriage.

! Opinion 116 at *2.

12 1t has been brought to the Committee’s attention that Rule 101(e) of the Utah Rules of Court Annexed
Alternative Dispute Resolution currently authorizes the mediator to prepare a settlement agreement and “any
documents appropriate for resolution of the action.” A proposed amendment to this rule would not permit the
mediator to prepare legal documents for the parties. It is common for mediators to assist the parties in preparing a
term sheet or a memorandum of understanding to set forth the essential terms of the mediated resolution of the
dispute. This activity is undertaken as a mediator, not as the lawyer for either party. We see no problem with a
lawyer-mediator engaging in this task. We conclude that under the Utah Rules of Professional Conduct a mediator
may not ethically create pleadings to implement the mediated settlement.
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Additionally, the attorney representing both parties has a financial disincentive to
inquire too closely into the details of the property settlement he is arranging,
because he must withdraw from the case entirely if he discovers a conflict.?

915. Rule 1.7(a) does not allow these potential conflicts to be remedied simply by disclosure
and consent. As we said in Opinion 116, “The danger to the parties and the courts outweighs the
advantages of cost and convenience advanced as the reasons for adoption of a rule allowing dual

representation.”“

HISTORY: On May 6, 2005, the Utah Ethics Advisory Opinion Committee issued Utah Ethics
Advisory Op. No. 05-03, 2005 WL 4748681 (Utah St. Bar). The Requestors of the Opinion filed
a Petition for Review with the Board of Bar Commissioners pursuant § ITI(e)(1) of the Ethics
Advisory Opinion Committee Rules of Procedure and § VI(a)(1) of the Utah State Bar Rules
Governing the Ethics Advisory Opinion Committee. At a meeting of the Board of Bar
Commissioners of the Utah State Bar on July 13, 2005, the Commission reviewed the
conclusions and analysis of the majority view and the minority view of Opinion 05-03, and voted
to instruct the Committee to issue a revised opinion. The Commission also directed that when
the revised opimion was published, that the initial opinion be appended for historical
reference only. The initial opinion in its entirety follows but should not be cited or used for

purposes other than background.

13 Opinion 116, at *2.

¥ 1d. at *5.
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INITIAL VERSION

UTAH STATE BAR
ETHICS ADVISORY OPINION COMMITTEE
Opinion No. 05-03
May 6, 2005

g1 Issue: Mayalawyer who serves as a domestic relations mediator, following a
successful mediation, draft the settlement agreement and necessary court
pleadings to obtain a divorce for the parties?

g2 Opinion: When a lawyer-mediator, after a successful mediation, drafts the
settlement agreement, complaint and other pleadings to implement the settlement
and obtain a divorce for the parties, the lawyer-mediator is engaged in the
practice of law and attempting to represent opposing parties in litigation. A lawyer
may not represent both parties following a mediation o obtain a divorce for the
parties. It may be posible after the mediation has terminated, in limited
circumstances, for the lawyer mediator to act as the lawyer for one party in
drafting a settlement agreement and in obtaining a divorce decree after disclosure
and consent of both parties consistent with Rule 1.7.

@3 Andlysiss The issue considered here was the subject of a prior opinion
issued by this Committee in 1992. We have been asked to revisit this issue again
because of the expansion and apparent success of divorce mediators in resolving
domestic relations matters for pro se litigants for whom the cost of retfaining legal
counsel may be a serious financial burden.’ |

@4 Utah Ethics Advisory Opinioh 116 considered the following issue: “Under
what circumstances may an attorney represent both parties in a divorce?'? The

! The actual question put to the Committee was whether it was permissible for an attorney
who serves as a domestic. relations mediator to draft the parties' settlement agreement and
pleadings (complaint, findings of fact, conclusions of law, and divorce decree) so that the
settlement reached in mediation could be entered as a judgment of the court. When the mediator
drafts a settlement agreement and pleadings, the mediator is acting as an atforney and, if
purporting to act for both parties, the mediator is attempting to represent the petitioner and
respondent simultaneously—opposing parties in litigation.

2 tah Ethics Advisory Op. 116, 1992 WL 685249 (Utah St. Bar) (hereinafter Opinion 116).

Opinion 05-03 Page 6



answer given in Opinion 116 was “never,” based on the clear ethical mandates of
Rules 1.7(c) and 1.7(b) of the Utah Rules of Professional Conduct.® These rules
establish a duty of undivided loyalty of counsel to a client.* Opinion 116 concluded
that our rules preclude concurrent representation of clients with directly adverse
interests in the matter. Opinion 116 included a lengthy discussion of policy
arguments favoring dual representation and policy arguments opposing dual
representation in divorce proceedings and concluded that: “The concurrent
representation of both parties in a divorce is an ethically unacceptable practice. ub

95 In the 12 years since Opinion 116 was issued, the applicable rules and the
arguments bearing upon dudl representation in divorce proceedings have not
materially changed. The arguably successful and beneficial development of
alternative dispute resolution and mediation in the interim does not change our
conclusion here. Since our ‘Committee has no pohcy-makmg auThor'n“y, the Fact that
parties. to all lawsuits, including divorces, are increasingly furning fo al‘rer'ncrhve
dispute r'esoluhon with reportedly positive results to the public and Bar allke
cannot alfer the clear mandate of our Rules Wha'reve.r the socidl, fmancnal or
other impacts of the alternative dlspu're r'esolu‘non trend, and even assuming its
worth and inevitability, 'rhe e'rhacal rules we are char'ged to uphold have no “public

3 (@) A lawyer shall-not represent a client.if the representation of that client will
be direcﬂy adverse to another client, unless:
(L)« The:lawyerreasonably-believes the representation-will not-adversely
affecf the r'elahonshlp.wﬂh the other. client; and _
~(2)  Each client consents after consuilfation.

" (b) A lawyer shall not'represent @ client if the representation of that client may
be materially limited by the lawyer's respon&bllmes to anofher client or to a third person
or by the lawyer's own interest, unless: e

(1) The lawyer r'easonably believes The represen‘ra'hon will not be adversely

affected; and
. (2):_ Each .client consents affer consultation. When representation of
mul'hple clients in a single matter is undertaken, the consultation shall include explanation to
each client of the implications of the common representation and the advantages and risks
involved.
Utah Rules of Professional Conduct 1.7 (2004).

4 The Utah Supreme Court has observed that “[Tlhe [R]ules [of Professional Conduct]
establish the general impropriety of an aftorney representing separate clients with adverse
interests." State v. Brown, 853 P.2d 851, 858 (Utah 1992).

5 Opinion 116, at *5.
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policy" exceptions that would permit this Committee to rewrite the rules to
achieve a result some may believe is beneficial, even if that revision is a carefully
reasoned, narrowly crafted exception.®

g6 Several states have considered +his issue and arrived at a similar conclusion
to this opinion and Opinion 1167 Other states have concluded otherwise.’
However, the opinions of other bar associations, while instructive, are not

controlling.

g7 We reaffirm our conclusion in Opinion 116 because we believe that Rule
1.7(a) creates a per se bar to dual representation of a plaintiff and a defendant in
litigation, even in the settlement phase of that litigation. The official comment to
our Rule 1.7(a) makes this conclusion clear: “Paragraph (a) prohibits representation
of opposing parties in litigation.” '

g8 Rule 1.7(a) recognizes that under certain limited circumstances a lawyer may
represent a client adverse to another client. A lawyer may do so only when (1) the
lawyer “reasonably believes the representation will not adversely affect the
relationship with the other client " and (2) each client consents affer consultation.
The comment to Rule 17(a) provides that the “reasonable belief" that the
representation will not adversely affect the relationship with the other client is
tested by the objective standard of a disinterested lawyer. The comment
provides: "When a disinterested lawyer would conclude that the client should not
agree to the representation under the circumstances, the lawyer cannot properly
ask for such agreement or provide representation on the basis of the client’s
consent." The direction in the comment that Rule 1.7(a) prohibits representation
of opposing parties in litigation is simply the recognition that a disinterested
lawyer would not recommend that a single lawyer represent adverse parties in
litigation.

6 Tanasse v. Snow, 929 P.2d 351, 355 (Ut. Ct. App. 1996).

7 N.C. Ethics Op. 286 (Jan. 14, 1981); Va. Ethics Op. 511 (Sept. 8, 1983); N.H. Bar Assn.
Ethics Comm. Formal Op. 1989-90115 (July 25, 1990).

8 New York, for example, concluded that dual representation may be possible where "the
parties are firmly committed to the ferms arrived at in mediation, the terms are faithful to both
spouses' objectives and consistent with their legal rights, there are no remaining points of
contention, and the lawyer can competently fashion the seftlement agreement and divorce
documents,” New York State Bar Assn. Op. 763 (Jan. 3, 2001); Mass. Bar Assn. Ethics Op. 85-3

(Dec. 31, 1985).
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99 - We recoghize the Utah Legislature and the American Bar Association
Sectionon:Dispute Resolution have concluded that "mediation is not the practice of
law® ‘However, when the mediator performs tasks that are the practice of law or
are even law-related, such as the preparation of pleadings for use in litigation, the
mediator issubject to the Utah Rules of Professional Conduct. ?

:10. One court in Utah has specifically addressed the issue of a mediator-
turned-lawyer. In Poly Software International v. Su litigants moved the tril
courtt ‘o disqualify plaintiff's counsel where plaintiff's lawyer had previously acted
as'mediator for the parties. The Poly Soffware court held that the lawyer who
had ;previously been a mediator had received confidential information from both
parties ‘and ‘was-therefore unable to represent anyone in connection with the same
or',;a'...-substan'rially.\-fac.‘ru_ally related matter unless all parties consented after
disclosure. Poly Software stands for the proposition that, with consent of both
parties, Rule 1.7 would permit the mediator to become the lawyer for one party,
not both parties in the factually related matter.

g 11 We are unpersuaded that, once .a mediation results in a settlement of
existing property, custody and other disputes, the parties are not “adverse." We
believe it unlikely-that two lay, adverse litigating parties can both be aware of
their legal rights and all the other practical problems. .inherent. in divorce
proceedings, without an experienced lawyer advising them. Consequently, it is
-possible;.andperhaps.even.| ikely,,that.the.settlement.neached in.mediation, where
parties do not have counsel, may:be based ypon the .ignorance of .unrepresented
parties or upon ill-advised concessions. If the mediator-turned-lawyer for both
parties does not then advise both clients of all considerations and possible
alternatives previously overlooked in the hopes of securing a.deal, the lawyer would
not be acting ethically. | |

® It is beyond the purview of the Committee o define the practice of law. Historically, the
preparation of pleadings in litigation by a representative of a party has been considered the
practice of law. Utah State Bar v. Petferson, 937 P. 2d 1263, 1268 (Utah 1997). Even if the -
preparation of such pleadings by a non-lawyer mediator would not consfitute the unauthorized
‘practice of law, their preparation by a lawyer-mediator would constitute a law-related activity.
Unless the lawyer discontinued the practice of law, the lawyer would be required to comply with the
Utah Rules of Professional Conduct. Utah Ethics Advisory Op. 02-04, 2002 WL 459018 (Utah
State Bar).

10 880 F. Supp. 1487 (D. Utah 1995),
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g 12 In Opinion 116, we noted the substantial danger of improper influence
exercised by a dominant spouse to prevent adequate disclosure of conflicts.! That
observation remains just as true today. Divorced couples often make recurrent
visits to the courts despite what once appeared as a mutually agreed-on decree. In
fact, the recurrent disputes over property, custody, visitation, child support
amounts and alimony fermination is at least as significant as the number of so-

called successful mediations.

@13 Under Rule 1.7(a), this conflict cannot be waived by the opposing parties,
even with the fullest kind of disclosure and consent. Rule 17 (a) permits the
lawyer fo request consent only if the lawyer reasonably believes that the proposed
simultaneous representation of both parties will not adversely affect the lawyer's
relationship with either client. This test of Rule 1.7(a) is judged by the objective
standard of a disinterested lawyer. In Opinion 116 and here, we conclude that this
standard cannot be met. Informed consent would require explaining to each of the
clients that the lawyer would be obligated to explain fo each their respective
rights, what they may have given up to arrive at a deal, previously unresolved
disputes may result during the drafting of a final agreement, the risk that the
settlement could be undone, and the requirement that the mediator-lawyer have no
further involvement for either party if that were to occur. A disinterested lawyer
could not possibly conclude that a lawyer could fairly and zealously represent both
clients and not impair the lawyer's relationship with either client under these

circumstances. ¥

g 14 Strong policy arguments favor the position of the Committee in Opinion 116
and here. Opinion 116 explained these policy considerations:

Allowing dual representation tends to erode confidence in the courts
as a tool for equitable resolution of disputes. The risk of the

u Opinion 116 at *2.

12 T4 has been brought to the Committee's attention that Rule 101(e) of the Utah Rules of
Court Annexed Alfernative Dispute Resolution currently authorizes the mediator to prepare a
settlement agreement and “any documents appropriate for resolution of the action.” A proposed
amendment to this rule would not permit the mediator to prepare legal documents for the parties.
T+ is common for mediators to assist the parties in preparing a term sheet or a memorandum of
understanding to set forth the essential terms of the mediated resolution of the dispute. This
activity is undertaken as a mediator, not as the lawyer for either party. We see no problem with a
lawyer-mediator engaging in this fask. We conclude that under the Utah Rules of Professional
Conduct a mediator may not ethically create pleadings o implement the mediated settlement.
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appearance of impropriety is great in divorce cases where the
inherent adversity of the parties is so obvious. Furthermore, the
court -is presented with only one view of the facts in the divorce,
subsfan‘nally reducing the court's ability to protect both parties.

Besudes an appearance of impropriety, dual representation can foster
|mpropr'|e'ry by facilitating a fraud on the court, either with or without
the attorney's collusion. The potential for fraud enlarges when one
spouse dominates the marriage.

Addrhonally, the aﬁor‘ney representing both parties has a financial
~ disincentive to' inquire too closely into the details of the pr'oper'fy

sefﬂernem‘ he is arranging, because he must wﬁ'hdr'aw from the case
_ entirely if he discovers a conflict.”

q15 Rule 17(a) does not allow these potential conflicts to'be remedied simply by
disclosure and consent. As-we said in‘Opinion 116, "The danger to the parties and
the courts outweighs the advantages of cost and convenience advanced as the
reasons for adop'hon of arule allowmg dual represen‘rcn‘non wi4

916 Representing ‘One Party Followmg Mediation. It may be possnble under
limited circumstances, for-a lawyer-mediator, after-a mediation has terminated, to
represent one party to divorce litigation, in order to draft final court documents
Yo effectuate” the mediated settlement. This represenfation’ mdy only be
undertaken if the mediator-turned-lawyer complies with Rule 1.7(b) and the
lawyer's duties as a mediator o the non-represented party.”> This could occur in
the event of the following:

13 Opinion 116, at *2.
¥ 14 at *5,

15 Mediations are often administered by alternative dispute resolution ("ADR") providers.
Many such providers have codes or rules of ethical conduct for mediators. A mediator must abide
by all such applicable codes or rules of ethical conduct. For example, the Center for Public
Resources (“CPR") has drafted a model rule for lawyers serving as third-party neutrals which it has
proposed for adoption by the American Bar Association. CPR-GEORGETOWN COMMISSION ON ETHICS
AND STANDARDS IN ALTERNATIVE DISPUTE RESOLUTION MODEL RULE FOR THE LAWYER AS THIRD-PARTY
NEUTRAL (2002). CPR Model Rule 4.5.4(a)(2) prohibits a lawyer serving as a third-party neutral
from subsequently representing any party to an ADR proceeding (in which the lawyer served as a
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Q17 a  Full disclosure by the lawyer of the lawyer's ethical responsibilities as
a former mediator not to disclose confidential information revealed to the
mediator by the non-represented party, and that such non-disclosure may limit the
lawyer's ability to represent the client fully;

@18 b. Full disclosure of the potential conflict of inferest by the lawyer to
both parties, and an informed consent by both parties fo the conflict after
ihdependen‘t consultation, which shall include an explanation to each client of the
implications of the representation and the advantages and risks involved:* and

§19 c.  An independent good-faith assessment by the lawyer that the
representation of the one client whom the lawyer undertakes to represent will not
be materially limited by the lawyer's responsibilities To the other party or fo a
third person or by the lawyer's own self interest.

¢ 20 It may seem incongruous, and even ironic, that the mediator-turned-lawyer
might underfake fo represent the interests of only one party to a mediated
divorce, but may not represent both parties. Rule 1.7(a) simply does not allow
representation by one lawyer of both parties in the same lawsuit. On the other
hand, the rules allow for the possibility of representation of one party to a
lawsuit, even if the lawyer's representation may be limited by the lawyer's
responsibility to a third person. The teaching of Poly Software is that confidential
information may be obtained when acting as a mediator in the course of mediation,

neutral) “in the same or a substantially related matter, unless all parties consent after disclosure.”
CPR Model Rule 4.5.2 prohibits the lawyer serving as neutral from using (after an ADR proceeding)
to the disadvantage of any party to the ADR proceeding any information acquired in the ADR
proceeding, except in limited circumstances. Similarly, the American Arbitration Association
restricts the lawyer-arbitrator from accepfing representation of a party to the arbitration or using
information acquired in any arbitration proceeding to the disadvantage of a party to the arbitration.
AAA Code of Ethics for Arbitrators in Commercial Disputes, Canons I.C and VI.A (2004). These
rules and codes place similar restrictions on lawyers serving as neutrals, as does Rule 1.9 of the

Utah Rules of Professional Conduct with regard fo legal representation of a client.

16 The Committee recommends that the disclosures include a recommendation to the party
that will not be represented by the mediator-turned-lawyer fo seek the advice of independent
counsel before giving the consent. If disputes do arise between the parties in the course of the
former mediator's preparation of settlement documentation, the lawyer needs to assess whether
the disclosures made were adeguate and the consent of the unrepresented party is-valid and
enforceable. If they were not, the lawyer may be ethically required fo withdraw from the
representation in the preparation of the settlement documentation.
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and “the -subsequent representation of one party in the same or a substantially
’;facifltudlly related matter is possible with consent and full disclosure.t” It is
‘expected ‘fhat the lawyer-mediafor would sufficiently alert the parties to the
mediation of all of the potential pitfalls in this situation to permit the parties fo
‘make a truly informed decision whether to allow the mediator o act as a lawyer
presenting only one of the opposing parties in divorce litigation.

922 ary to the claim of the majority, their results are not mandated by the
2 essional Conduct. Indeed, we believe the majority has lost sight of af
amental principle: The Rules are “rules of reason, . . . [fo be]
eference to the purposes of legal representation and of the law
Recatise of ‘an unnecessarily rigid interpretation of Rule 1.7, the opinion
itable result, one that is logically and internally-inconsistent, and
5"hot serve the best interests of a segment of the public that is
he legal profession for effective, low-cost legal services.”

Poly:Software court found that the lawyer-mediator (Broadbent) was constrained by

‘es: L A

" Poly Software argues that, because Wang was present whenever Su revealed
anyttiing to Broadbent, Poly Software does not gain access, by employing Broadbent
in the ;present litigation, to any confidential information that it does not already
pdssess. However, this argument ignores the fact that Broadbent's professional
expertise afforded him a perspective on the legal significance of the confidences
that Wang himself could not possibly obtain or communicate to new counsel. In
short his role as a mediator with experience in intellectual property litigation gives
him an unfair advantage as an attorney in the present case.

Poly Software, 880 F. Supp at 1495,

18 Utah Rules of Professional Conduct, Scope 9 1.

% The main opinion implies (at 9 5) that our conclusion is an attempt to “rewrite the rules"
and make public-policy judgments that are not consistent with the Rules. To the contrary, our view
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g 23 Under a careful and reasonable interpretation of the Rules, we conclude that
they permit an attorney-mediator, in limited circumstances, to undertake the
subsequent joint representation of the mediating parties in obtaining final judicial
approval of a fully successful settlement.

BACKGROUND

q 24 Increasing Role of Alternate Dispute Resolution. Parties with domestic
disputes are increasingly furning to alternative dispute resolution approaches fo
resolving their disputes. Indeed, court rules may require certain domestic litigants
to attempt mediation before arguing contested issues to the court.?® Some believe
that the use of mediation is a superior way to resolve disputes when there are
strong personal feelings or a need for an on-going relationship. Many believe that
mediation may be a more affordable process than adversary litigation.

Q25 But, even mediating parties often need legal advice or information about
their options under the law in order to make informed decisions. And, parties
often need legal assistance in preparing the final agreement so that it will be
enforceable. Similarly, when parties have a domestic dispute that must ultimately
be presented to a court for a final judgment, they may need legal services in
preparing required court pleadings. The desire for a consensual process, an
informed process and an affordable process presents challenges regarding how
mediators and lawyers might work together for the best interests of their clients.

g 26" Turning fo the specific situation of a divorcing couple, Ethics Advisory
Opinion 116 concluded that it is impermissible for one lawyer to “concurrently
represent both parties in a divorce in any circumstances."?! The current question

is wholly compatible with the Rules. We fully understand the limited role of the Committee in
interpreting the Rules. But, we also recognize that the Rules aren't always crystal clear and do not
directly address every possible ethical situation. It is the charge of the Committee to fill the
interstices of the Rules' framework when called upon to do so—admittedly driven in part by public
policy where those considerations are not inconsistent with the Rules. -

20 \jiah Code Ann. § 30-3-38 (West 2004), regarding visitation enforcement: Utah Code
Ann. § 78-3a-109 (West 2004), regarding mediation in abuse/neglect petitions.

21 Jtah Ethics Op. 116, 1992 WL 685249 (Utah St. Bar),
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concerning post-mediation representation requires a closer analysis of a situation
that may not have been fully contemplated by Opinion 116 .7

Q27 We dlso note that the new ABA Model Rules of Professional Conduct (the
“Model Rules”), adopted from the ABA's Ethics 2000 project, address -various
issues fhat are implicated in the issues before us.® In particular, Model Rule 1.12
includes;: for. the first time, the lawyer-mediator regarding subsequent
represe afion-and related conflicts of interest, and new Model Rule 2.4 addresses
' enving:as a third-party neutral, including as a mediator.

a.l

n Is Not the Practice of Law. There is wide agreement that
per se, is not the practice of law. The Utah Alternative Dispute
4 Act defines “mediation” as a “private forum in which one or more
im né facilitate ‘communication between parties to a civil action tfo
promote «a mutually acceptable resolution or settlement.?*  Similarly, Utah's
“Alfernafive Dispute Resolution Provider Act' identifies mediation as a form of
“alternative dispute resolution'®® and defines a "dispute resolution provider” as "a
person, other than a judge acting in his official capacity, who holds himself out fo
the public as a qualified neutral person trained to function in the conflict-solving
process  using the techniques and procedures of negotiation, conciliation,
mediation'® .

Q.29 T4 "is generally agreed that a mediator—whether a lawyer or a lay person—
r'riny,:;Jc'i»r‘dft'_:’c}t.-;‘ﬂ‘fhemorandum of understanding” that precisely reflects the parties’
agreement and does not go beyond it, without engaging in the practice of law.

2 There is no discussion in Opinion 116 of a situation in which the parties have come to
complete agreement with the mediation services of a lawyer. .

2 T4 is important to fake the ABA Model Rules into account here, because the Utah
Supreme Court's Advisory Committee on the Rules of Professional Conduct is currently evaluating
the ‘adoption of those rules—either as written or in modified form—in Utah. Although we do not
know the ‘outcome of the process, we anticipate that many of the provisions in the new Model Rules
will ultimately be adopted by the Court.

24 Utah Code Ann. § 78-31b-2 (West 2004).

25 Utah Code Ann. § 58-39a-2 (West 2004),

26 74 § 58-39a-2(4).
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However, once a mediator adds to the parties’ agreement or selects language with
its legal import in mind, the mediator may be engaged in the practice of law.?”

Q 30 A Mediator's Preparation of the Parties’ Settlement Agreement and Court
Pleadings Is the Practice of Law. The question presented suggested that any
mediator might prepare the settlement agreement and court pleadings as a
mediator. However, once the attorney-mediator begins drafting final settlement
agreements or court documents, he is engaging in the practice of law as defined by
the Utah Supreme Court. In the Utah State Bar v. Petersen case, the Court

stated:

[W]ith the aid of forms he selected, he drafted such things as
complaints, summonses, motions, orders, and findings of fact and
conclusions of law for pro se clients; ... Thus Petersen held himself
out to the public as a person qualified fo provide, for a fee, services
constituting the practice of law.28

Clearly, the mediator-lawyer would not be engaged in the unauthorized practice if
he were to prepare and file such documents. The only remaining question is
whether the Utah Rules of Professional Conduct would prohibit him from doing so.

q 31 Parties in Mediation Should Have Access to Independent Legal Advice.
Where parties have independent counsel, there is much less concern about the
mediator drafting agreements for the parties. Mediation standards and guidelines
unanimously and unequivocally recommend that parties consult with independent
counsel—before, during or at the conclusion of the mediation. The lawyer can
advise a party about legal standards and a range of options. During the mediation a
lawyer can advise a party about the legal import of any proposed agreement. At
+he conclusion of the mediation, the lawyer can advise the party not only about his
rights, but about the best ways to carry ouf the proposed agreement. A lawyer
can prepare—or review—documents that will be filed in court to insure that they
are complete and will accomplish what the parties have agreed. This benefit of
having access to legal counsel exists even if counsel has limited the objectives of

27 spe Utah State Bar v. Peterson, 937 P.2d 1263, 1268 (Utah 1997), regarding the
definition of the practice of law; see also Utah Ethics Advisory Op. 02-10, 2002 WL 31922503
(Utah State Bar), concerning advice o a non-afforney mediator.

28 937 p 24 1263, 1268 (Utah 1997).
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the representation (after consuttation and with client consent) as provided for by
Rule 1.2(b).

DIscussION

q 32 The General Approach and Rationale of Opinion 116 Is Still Valid. In Opinion
116 the Committee considered whether an attorney could concurrently represent
both parties in a divorce and decided that no such representation was possible.

9 33 The Opinion considered such representation o be governed by Rule 1.7(a)
regarding concurrent representation of clients with “directly adverse interests.”
That rule permits dual representation only when the representation of one client
will not adversely affect “the relationship” with the other client. Moreover, the
rule imposes a requirement on the lawyer that the lawyer “reasonably believe" that
such dual representation will not adversely affect the relationship with either
client. Thus, even if both clients consented to such representation, a lawyer would
not be permitted o undertake it unless the lawyer “reasonably believed” there
would be no adverse affect on the relationship with either client.

g 34 The Committee concluded that an attorney representing both parties in a
divorce would have a disincentive to inquire closely into the parties' financial
circumstances and thus discover a conflict between them. It noted that the
“attorney might be disinclined to point out any inequities o a disadvantaged party
and fhus upset the dual representation. | |

g 35 We agree with these concerns and the conclusion that a lawyer, serving
solely as counsel, may not undertake to represent both parties fo a divorce. At the
outset of such a representation, the lawyer would have foo little information o
reasonably conclude such a representation could be undertaken without harming
the relationship with one or the other client.

g 36 However, we note that “mediation" is not "representation,” and the mediation
process provides for sharing of information and development of proposed solutions,
separate and apart from legal representation in a divorce. Therefore, it is possible
that an attorney-mediator could reasonably conclude, after an entirely successful
mediation, that he could then serve as lawyer and fairly represent the interests of
both clients without adversely affecting the relationship with either client.
However, the circumstances in which an attorney-mediator would fairly so conclude
are limited and would need to be thoroughly understood.
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Q) 37 The Role of Rule 1.2. The Committee has considered at various times the
possibility of a lawyer's providing limited legal services.?® Under Rule 1.2, parties
engaged in divorce mediation have the option of retaining counsel for narrowly
limited representation as appropriate in the individual case. Limiting the
representation to the drafting of the settlement agreement and related court

documents is a sensible approach:

Even drafting the stipulated judgment is a task often ceded to the
mediator. By the end of the process, both parties usually have a high
level of confidence in the mediator's impartiality and may be more
comfortable in the settlement agreement is prepared by the neutral
mediator instead of either party's consulting attorney.®

@ 38 Inthis context, Rule 1.2 provides a major ool by which parties may limit the
scope of the engagement of a lawyer. No one would argue that a lawyer who is a
"stranger” to the transaction could not so limit her-involvement to come in at the
conclusion of the mediation. This, of course, makes perfect sense from a public-
policy perspective, as long as the limitation is not so narrow as to render the
lawyer's role a nullity.3 But, it may be far more economical for this to be done by
the lawyer who has absorbed all of the facts and circumstances leading to a
successful mediation to do so. And that, in furn, furthers the general goals of
providing mechanisms that allow parties to resolve their disputes in an effective

and economical way.

@ 39 Thus, pursuant to that rule, it is perfectly reasonable for the two now-
resolved parties to say to their mediator-lawyer, "Will you now represent us in or
common goal to have this matter made final by the legal system?” To the extent
that this request is memorialized with the consent of the two parties that
satisfies the requirements of Rule 1.7(a) ("each client consults after consultation”)

29 See, e.g., Utah Ethics Op. 47 (1978) (attorney may provide legal advice, consultation and
assistance to inmates regarding initial pleadings in civil matters, after which the inmate will proceed
pro se); Utah Ethics Op. 74 (1981) (attorney may give advice to a party who is proceeding pro se);
Utah Ethics Op. 98-14 (attorney representing a client in a divorce case may advise the client of the '
right to obtain a protective order pro se): Utah Ethics Op. 02-10 (lawyer may provide limited
representation to a party engaged in divorce mediation).

30 £anklin Garfield, Unbundling Legal Services in Mediation, 40 Fam. Ct. Rev. 76, 82 (2002).

31 see, e.g., Utah Ethics Advisory Opinion 02-01, 2002 WL 231939 (Utah St. Bar).
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and éRule 142 (“all parties to the proceeding consent after consultation”), 32 we
lie it would be well within the prerogative of the parties and their selected
r<turned-lawyer to continue to assist the parties to negotiate the final
mdlifiesof filing papers and obtaining the appropriate court dispesition.

q 40 Qf'her jufisdrbﬁans" View of the Issue. Other states have considered the
same ‘issue posed here. 33 Some states prohibit a mediator from doing anything
that - could consh‘ru‘re the *practice of law." u34  These states permit dr'cn“rmg a

.crmcxzed by #he national organizations for mediation. Given the Utah Supreme
Court's loose definition of the practice of law in Petersen, it is not necessary to
prohibit a mediator from providing an opinion that could be construed as the
pr‘ac‘hce@of lawi ‘or to prohibit a lawyer-mediator from providing such legal advice.

q 41 Early ethics opinions from Florida® and Massachusetts® permit the lawyer-
mediator to draft the separation agreement following a fully successful divorce

32 Existing Utah Rule of Professional Conduct 1.12(a) encompasses judges and arbitrators,
but not mediators. The new ABA Model! Rule 1.12(a) expressly .includes mediators, and this technical
modification is currently proposed to be:adopted in the near future in Utah. Nothing in the current
Utah rule or corresponding comment is inconsistent with the inferential extension of the operation
of Rule 1.12 to mediators, and that is corroborated by the change to Model Rule 1.12.

33 Fla, Ethics Op. 86-8 (Oct. 15, 1986), Mass. Bar Assoc. Ethics Op. 85-3 (Dec. 31, 1985),
N.Y. State Bar Assoc. Ethics Op. 736 (Jan. 1, 2001), Ariz. Ethics Op. 96-01, Va. Ethics Op. 511
(Sept 8, 1983), N.C. Ethics Op. 286 (Jan. 14, 1981).

34 \\.C. Ethics Op. 286 (Jan. 14, 1981); Va. Ethics Op. 511 (Sept. 8, 1983); Guidelines for the
Ethical Practice of Mediation and to Prevent the Unauthorized Practice of Law, N.C. Bar Assoc.
Dispute Resolution Section (April 14, 1999).

35 Fla. Ethics Op. 86-8 (Oct. 15, 1986), www.flabar.org/, states that lawyers can engage in
mediation, and sets forth various standards and precautions. The lawyer-mediator “may prepare a
settlement agreement. . . that reflects the decisions made by [the parties] during the mediation.
The lawyer should advise the parties to consult independent legal counsel before signing any such
agreement.”

3%  Mass. Bar  Assoc.  Ethics Op.  85-3  (Dec. 31,  1985),
massbar.org/publications/ethics_opinions, concludes: “An atforney may also represent both parties
in drafting a separation agreement, the terms of which are arrived at through mediation, but must
advise the parties of the advantages of having independent legal counsel review any such
agreement, and must obtain the informed consent of the parties to such joint representation.”
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mediation under certain circumstances and with certain guidelines.37 A recent
opinion by the New York State Bar specifies limited circumstances when such a
_ practice is permitted and prohibits lawyer-mediators from advertising this possible

service, given the limited circumstances in which it will be appropriate.

Q 42 The 2001 New York State Bar opinion partially modified its prior opinion
that a lawyer cannot represent both spouses in a divorce, concluding that, in some
cases, at the conclusion of the mediation, a “disinterested lawyer" could conclude
that he could competently represent both parties consistent with DR5-105(C).%

The New York committee stated:

[Tihe lawyer may not represent both spouses unless the lawyer
objectively concludes that, in the particular case, the parties are
firmly committed o the ferms arrived at in mediation, the terms are
faithful to both spouses' objectives and consistent with their legal
rights, there are no remaining points of contention, and the lawyer can
competently fashion the settlement agreement and divorce
documents. In those circumstances, the per se ban of NY State 258
should be relaxed to permit spouses o avoid the expense incident to
separate representation and permit them to consummate a truly
consensual parting, provided both spouses consent fo the
representation affer full disclosure of the implications of the
simultaneous representation and the advantages and risks involved.

* @ 43 The New York opinion notes that full disclosure must include informing the
parties that the absence of separate representation creates a risk that the
" agreement might be. successfully challenged. The opinion goes on to say that
"because the disinterested lawyer test cannot easily be met" the lawyer may not do

37 ppizona considered this question and was unable to decide what guidance to offer the
members of its bar who are mediators in Arizona Ethics Op. 96-01.

38 \|Y. State Bar Assoc. Op. 736 (Jan. 3, 2001), www.nysba.or'g/Con'ren'r/NavigaﬁonMenu/—
Attorney_Resources/Ethics_Opinions. '

39 poth the New York and Massachusetts opinions interpret Disciplinary Rule 5-105(C) of
the Code of Professional Responsibility which “permitfed a lawyer to undertake concurrent
representation only where it was ‘obvious' that he could 'adequately’ represent each client's
interests. . . . Today Model Rule 1.7(a) has replaced DR 5-105." HAZARD & Hobes, THE LAW OF

LAWYERING, § 11.6, at 11-16 (2003).
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this as a regular practice. The lawyer may not indicate that the lawyer will
routinely do this in advertising or in retainer agreements. The opinion also notes
that where the lawyer-mediator does draft and file divorce papers, “If the lawyer
does not make a formal appearance in the divorce proceeding, the lawyer must
ensure that his or her role is disclosed to the court.”

Q 44 Theonly Utah case of which we are aware that touches on a related subject
is Poly Software International, Inc. v. Su™® This case involved a mediator's
attempt to represent one of the mediating parties in a subsequent related matter
that was opposed by the other party to the mediation.. The mediator-turned-
lawyer was disqualified by U.S. District Judge David Winder under Rule 1.12
because there was no consent. Poly Software has no application to the post-
mediation representation of one or both parties by the mediator-lawyer where
there is-full consent.

Q45 The 'mdin -opinion's claim that, "Poly Software stands for the proposition
that, with consent of both parties, Rule 1.7 would permit the mediator to become
the lawyer for one party, not both parties in the factually related matter” is, quite
simply, incorrect. On this issue, Judge Winder's decision addressed only the
conditions-under which the former mediator can represent a mediating party when
the other party will not consent. One can draw no inference from Poly Software
concerning the breadth or narrowness of post-mediation representation if the
parties consent.®2. . . . |

40 880 F. Supp. 1487 (D. Utah 1995).

4 Poly Software would be relevant if, affer consent is given, a conflict between the parties
were to develop and consent withdrawn. The mediator-turned-lawyer could not continue to
represent any party, given Poly Softwares citation o Rule 1.9 and the mediator's acquisition of
confidential information. '

42 The main opinion makes the Logic 101 error of arguing that p implies ¢ leads to the
conclusion that not-p implies not-g. '
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ANALYSIS

q 46 Our analysis is founded primarily on a reading and interpretation of Rule 1.7,
in connection with Rules 1.2 and 1.12* Rule 1.7(a) addresses "direct adversity"
where the lawyer can represent both parties only if "each client consents after
consultation” and “the lawyer reasonably believes the representation will not
adversely affect the relationship with the other client." Because the parties to a
divorce will, at least initially, oppose one another in a litigated matter, and because
their interests are then “directly adverse,” Rule 1.7(a) applies.* The question
under Rule 1.7(a), like the question before the Massachusetts and New York bars,
is whether a mediator-lawyer could, at the conclusion of a totally successful
mediation, “reasonably believe” he could undertake to represent both parties.

g 47 We start with Rule 1.7(a), first assuming that, even aftfer a completely
successful mediation, husband and wife are deemed to be technically "adverse."
Here, it must be assumed that their agreement at the end of the mediation has
resolved all the issues before the parties. Further, we are specifically dealing with
a situation in which the mediator is a lawyer. Notwithstanding that during the
mediation he has not represented a party, he is, nonetheless, engaged in a law-
related activity. By our prior ethics opinions, he carries the "baggage” of
adherence to the Rules of Professional Conduct with him as he carries out those
activities®® In particular, under Rule 1.1, he is required to be competent in such
endeavors. Thus, we must assume that a mediated result that is acceptable to the
parties has been supplied with competent mediation guidance. Accordingly, it would
be inconsistent with the conditions put before us to assume that there are sfill
unresolved issues and that the parties are still at odds on one or more issues.

q 48 The Rule 1.7 Comment. In analyzing whether Rule 1.7(a) precludes the kind
of post-mediation assistance under consideration here, some have seized on an

43 Eor clarification, Rule 17 of the new ABA Mode! Rules is constructed somewhat
differently from the current Utah Rule 17, but there appear to be no material differences in
application.

44 5,0 HAZARD & HODES § 114 , at 11-9, and § 11.7, at 11-31,

45 5pe, e, Utah Ethics Op. 04-05, 2004 WL 2803336; Utah Ethics Op. 01-05, 2001 wL
829237 (Utah St. Bar), see also ABA Model Rules of Professional Conduct 5.7, Responsibilities
Regarding Law-related Services (2002), a version of which seems likely to be adopted by the Utah

Supreme Court.
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isolated :sentence in the comment fo Rule 1.7 as cafegorically prohibiting it:
"Para [1.7)(a) prohibits the representation of opposing parties in litigation. na6
' wo independent arguments that show this does not dispose of the issue.

st #his statement must be read in the context of the rule it refers to.
trump Fhe plainreading of 1.7(a), which quite clearly admits of situations
ly adverse parties can be concurrently represented under the “unless”
fhe rule-were meant to exclude absolutely all representation of
ies.in The same ma’r're.r' |‘r would noT have been hard for the drafters

by an ou‘r-of—confex? re.admg of an tsola'red sentence in the
f jrhta'pc:m“les consen'r and the Iawyer'-medm'ror concludes +hat his

,‘rer' the par"nes have come to an agreement under the guvdance of a

wyer-mediator, *they miay be considered no longer “adverse” under Rule
'rwo parties are, by definition, adverse going into a mediation. But, if
.k.on xhas baen comple‘rely' uccessful havmg had . the. assistance. of a

And, "béé'ause socne'ry has declared ‘that divorcing parties must complete The
procedure before a magistrate of ssome kind, they must submit appropriate
paperwor'k to: sa‘r:sfy the Iegal requnr'emen'rs

q 51 At this ponm‘ the parfies have a single, common goal in the matter: They
wish only "o ‘get the legal system fo put its stamp of approval on what they've
agreed H0. Are they “adverse?” Not under a common interpretation of the word.
An authoritafive dictionary tells us that things (such as parties) are adverse if
they are “[alcting or serving to oppose; antagonistic” or that they are *[mJoving in
 an opposite or opposing direction. "7 Does this describe parties who have settled

461Rule 1.7, cmt., “Conflicts in Litigation." There is no further explanation or expansion of
this isolated remark.
47 American Heritage Dictionary 25 (4th ed. 2000).
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their differences? Not at all. Indeed, To continue to refer to them as "adverse" is
rather an artificial and non-standard use of the term. 8

Q52 ABA Model Rule 1.12. In its Ethics 2000 modifications fo the Rules of
Professional Conduct dealing with the restriction on the representation of clients
by former adjudicators, the ABA expressly included mediators. That rule reads:

Former Judge, Arbitrator, Mecﬂ'crfar Or Other Third-party Neutral

(@) Except as stated in paragraph (d), a lawyer shall not represent
anyone in connection with a matter in which the lawyer participated
personally and substantially as a judge or other adjudicative officer or
law clerk to such a person or as an arbitrator, mediafor or other
third-party neutral, unless all parties to the proceeding give informed
consent, confirmed in writing.”

48 \y/e also note that the new ABA Model Rule 1.7 and the associated comment are slightly
different from the current Utah Rule 1.7: :

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a),
a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able o provide
competent and diligent representation o each affected client

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client
against another client represented by the lawyer in the same litigation or other
proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

ABA Model Rules of Professional Conduct 1.7 (2004). ABA Rule 17 comment [23] stafes:
“Paragraph(b)(3) prohibits representation of opposing parties in the same litigation, regardless of
the clients' consent." Again, if this taken out of context, it seems to address the situation we have
in front of us. But, as before, it must be read in the context of the now-changed ABA Model Rule.
Paragraph (b)(3), to which comment [23] refers, deals with the “the assertion of a claim by one
client against another client represented by the lawyer in the same litigation." The foundational
premise of the matter before us is that there is no longer any “assertion of a claim by one client
against another client." To the contrary, the two putative clients are, by definition, no longer
asserting claims against one another, and subparagraph (b)(3) does not apply, nor does the part of
comment [23] that refers fo (b)(3). Hence, even under the re-engineered version of the Model
Rules, the mediator may, with the parties' informed consent, provide the limited representation

described. : .
‘ 49 ABA Model Rules of Professional Conduct 1.12(a) (2004) (emphasis added). The written
confirmation is an addition fo the Model Rule that is not included in the current Utah Rule 1.12. The
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This mdkes it crystal clear that the former mediator may subsequently represent a
party o the mediation if all parties fo the proceeding give informed consent,
i wmed in writing;® there is nothing inherent in this rule that would limit the
"I'a’rnon to one party.

g 53 For those who would find that the mediator-turned-lawyer could represent
one: of the settling parties (with appropriate consent) in the post-mediation
pr-oceedrngs but not both, we find such a result perplexing, at best. The legal
] uld be telling the outside world that it is perfectly all right for the
fae that their former mediator can now line up with one of the
le the other party must either g0 without representation or must
: preéumably pay for) a lawyer to come to the process for the first time.
,BuT-! shotild. we tell the same two parties that ‘they are mcapable of agreeing that
"rhey are. comfortdble 1o have the thedidtor ‘who led them through ‘the thicket of
issuesto hand-hold them through the rest of the process? We think this result is
indefensible—from both logical and public-policy perspectives. It's no wonder ’rha’r
the pubhc sometimes looks at lawyers and wonders where their common sense is.”

'4) '54 '.Ifn‘ addmon, denying the seftling parties in a divorce the opportunity to
consent “to post-mediation representation by their lawyer-mediator is inconsistent
with “the latitude:granted under Rule.1.12. How -could one. dogically deny these
Apar"hes the flexibility afforded under Rule 112 and not other types of once-
adverse-but-now-settled parties.to.avail Themselves of the continuing .services of
their lawyer-mediator? »

r-efer-ence to- paragraph (d) is “An arbifrator selected as a partisan of a party in a multimember
ar‘brl'ra'rron panel is not prohibited from subsequently representing that party."

50 The requirement for a written confirmation is not presently in Utah Rule 1.12, but this is
likely tobe adopted in Utah. Even if not required, it is a recommended practice—particularly in.a
case- of this ‘rype ‘

5 Indeed, the policy that underlay Opinion 116 is hindered by prohibiting a neutral mediator
who obtained confidential information from both parties from providing candid legal counsel to both
parties while permitting such candid lawyering for only one party. The main opinion here could
encourage the precise imbalance of power that Opinion 116 sought to avoid. The mediator lawyer
might be motivated to take up the case of whichever party got “the better deal” and now, being
answerable as attorney only to that party, would deny candid legal counsel to the other. Far befter,
if the mediator is to assume the lawyering role, for the mediator fo be candid with both parties.
Then, if the deal falls apart, the lawyer-mediator has not manipulated the case in an inequitable
way.
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955 The Lawyer-Mediator May Undertake Limited Representation of Both
Parties. We have reviewed the ethics opinions from other stafes as well as the
ABA's proposed Model Rules from Ethics 2000. We believe that the best reading
of the applicable rules is that, in limited circumstances, the mediator may
undertake to represent both parties in a divorce, following an entirely successful

mediation.

g 56 We, like the New York committee, are persuaded that a lawyer could
“reasonably believe” dual representation is possible where "the parties are firmly
committed o the terms arrived at in mediation, the terms are faithful to both
spouses’ objectives and consistent with their legal rights, there are no remaining
points of contention, and the lawyer can competently fashion the settlement
agreement and divorce documents."> "

g 57 We note that not every case settled through mediation will qualify under
this standard and agree with the Massachusetts bar opinions that drafting the
separation agreement involves “dual representation” that is fraught with
challenges. While it may be the case that the mediation process was so thorough
and the agreement reached so uncomplicated that the drafter's efforts are truly
those of a mere 'scrivener or secretary, [citation omitted] this will not usually be
+he case.® We find this analysis persuasive, particularly insofar as it notes that
there will usually be choices to make in the drafting of such an agreement, so that
the lawyer-mediator must reasonably believe that he can discuss the choices with

both parties as his clients in order to proceed.

Q58 We also believe that, at the point the mediator is asked to begin dual
representation, "Rule 1.7(b) must also be considered, for there is an unavoidable
risk . . . that [the lawyer's] best efforts on behalf of one of the parties will
'materially limit' what can be done for the other.”® Rule 1.7(b) regarding potential
conflicts of interests requires that each client consent “after consultation" and
that the lawyer fully explain "the implications of the common representation and
the advantages and risks involved." Here that would require explaining to the
clients the challenges in drafting a final agreement, the risk that the settlement

52 \\Y. State Bar Assoc. Op. 736 (Jan. 3, 2001),
53 Mass. Bar Assoc. Ethics Op. 85-3 (Dec. 31, 1985).

54 L{AZ ARD & HODES, § 11-7, at 11-31.
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could come undone, and the requirement that the lawyer-mediator have no further
involvement for either party if that were to occur.

g .59 Moreover, we observe that the lawyer-mediator who declines during
mediation to indicate what typical outcomes are ordered by the court may not
continue to avoid providing the parties with such information once he undertakes to
provide them with dual legal representation. At that point, the lawyer must inform
both parties of their legal rights and respond to their questions in order to comply
with applicable ethical rules.®® For these reasons, there will be some settled cases
in which the lawyer-mediator will not be able reasonably to conclude he can serve

both parties as their lawyer af that point.

g 60 However, in some cases the parties' agreement will so closely follow typical
court orders that this will not be a problem. Similarly, parties may be so
committed to their particular agreement that learning what a court would order in
the absence of an agreement will not influence them at all.

g 61 We agree with the analysis of the New York committee that the attorney-
mediator should not advertise that he will regularly serve the dual roles of
mediator and lawyer for both parties, since this will not be typical. Such a
statement could constitute a violation of Rule 7.1 as prohibited “false or misleading
communication about the lawyer or the lawyer's services." Also, the lawyer-
parties should indicate his representation of both parties and his prior role as the
mediator in these pleadings in order fo comply with the obligation of candor toward
the tribunal required by Rule 3.3. This will provide the court with the proper and
accurate information with which to review the parties' agreement and proposed
Jjudgment.

q 62 Opinion 116—Reprise. We believe that permitting the two spouses to give
informed consent fo the joint representation is not inconsistent with the basic
analysis of Opinion 116. Opinion 116 was founded on the premise that the two
divorcing parties had, at least potentially, unresolved issues between them and
that it was not possible to postulate that the parties could reasonably consent to
joint representation under those circumstances. Here, however, we have a
situation where the issues have, by definition, been resolved by a lawyer-mediator
and the remaining task is to deal with the legal formalities of making the result

85 tah Rules of Professional Conduct 1.2, 1.4 and 2.1, regarding counseling clients.
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final. This, in our, judgment, is a situation that can be the subject of consent by
the two settling parties. ‘

q 63 Thus, we have two parties who, through mediation conducted by a lawyer,
have reached a full concurrence on how fo resolve the issues of their divorce and
the only remaining hurdle is to memorialize the agreement in a fashion that will (a)
capture the agreement of the parties, and (b) satisfy such legal requirements as
will allow the agreement to be effected through appropriate legal proceedings.
This was not the context in which the analysis of Opinion 116 was conducted. We,
accordingly, would not overrule Opinion 116 except to the extent that parties who
have reached a comprehensive settlement of the relevant divorce issues through
the assistance of a competent lawyer serving as a mediator under Utah law may
seek and consent to limited joint representation by the mediator-lawyer to obtain
final disposition of the divorce proceedings.

CONCLUSION

g 64 We conclude that a lawyer-mediator could undertake to represent both
parties and to prepare the ultimate Settlement Agreement and to prepare the
necessary court pleadings for the parties’ divorce at the conclusion of a fully

successful mediation only when:

0 The lawyer could "reasonably believe that the representation” of both
parties “will not adversely affect the relationship with" either in this
directly adverse representation. Rule 1.7(a). :

0 The parties are firmly committed fo the terms arrived at in mediation,
+he terms are faithful to both spouses’ objectives and consistent with their
legal rights, there are no remaining points of contention, and the lawyer can
competently fashion the settlement agreement and divorce documents.

[ Both parties give fully informed consent.
0 The lawyer-mediator makes known to the court the nature of his dual role. -
Accordingly, five members of the Committee dissent, including:

Robert A. Burton
Keith A. Call
Gary 6. Sackett
Linda F. Smith
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-

N From: Billy <billy.walker@utahbar.org>

5 To: Matty Branch <mattyb@email.utcourts.gov>, <bobb@burtonlumber.com>,
<jsoltis@co.slc.ut.us>, <psmith@co.slc.ut.us>, Judge Fred Howard <JHOWARD@email.utcourts.gov>,
Judge Paul Maughan <pmaughan@email.utcourts.gov>, Judge Royal Hansen
<rhansen@email.utcourts.gov>, Judge Stephen Roth <sroth@email.utcourts.gov>,
<nayerhonarvar@hotmail.com>, <gsackett@joneswaldo.com>, <EMWUNDERLI@MSN.COM>,
<sjohnson@norbest.com>, <KRoche@pblutah.com>, <sschultz@strongandhanni.com>,
<bwalker@utahbar.org>, <glc101@veracitycom.net>
Date: 11/21/05 3:16PM
Subject: RE: FW: Attached Memorandum dated October 24, 2005

Dear Committee: The Office of Professional Conduct (OPC) respectfully
opposes Gary Sackett's proposed change to the comments of Rule of
Professional Conduct 1.7. Unfortunately due to a family matter, | will be
unable to attend the Committee meeting on the 21st. | informed Bob of my
inability to attend and OPC's opposition and he suggested that | prepare
this e-mail to briefly outline the reasons for OPC's opposition.

First, amending the comments to the rule as proposed by Gary is essentially

attempting to change the meaning of the language of the rule. One of the

provisions of the now current rule says you can't represent a client unless

"the representation does not involve the assertion of a claim by one client

against another client represented by the lawyer in the same litigation or

other proceeding before a tribunal;" Gary seems to be somehow trying to

distinguish the language in the rule by his comment. However, when you have

a mediated "proposed" settlement; it is still "proposed" so it does not mean

the parties are not asserting claims. Until a settlement is accepted by a

tribunal, claims are being asserted, which is why the comment uses the broad

term "opposing parties". Bottom line: my reading of the language of the rule

is that a lawyer should not be on both sides of litigation and there are

still at least two sides until the tribunal resolves it. And assuming Gary's T o
- proposed comment language changes this reading (and I'm not sure thatit -~ oo v e

does but at worst it does.and at best it does not add anything),.the RO U P WP PR

Committee has had a long. standing policy that the language in the Comments : . o

should not be used as clarification to the extent that they change the

meaning of the rule.

Second, if the Committee at some point decides to consider a substantive
change to 1.7 to address the mediator turned lawyer situation that Gary has
raised, | would like to be present to contribute to the dialogue. In a

nutshell, while there may be good reasons why it would make sense to change
the rule to allow a mediator turned lawyer to represent both parties in

court filings to "ensure" the settlement (i.e. economics and efficiency);

similar to the Committee's deliberations on Multi-Disciplinary Practice, it

is inappropriate to do this if it would allow a breach of the core values of

being an attorney. And in my view allowing this would breach the core value

of loyalty to the client. '

Once the mediator/lawyer stops being a mediator where he does not represent
anyone (see rule 2.4 (a) and Practice of law rule) and then becomes a lawyer
for "both" parties, the expectations of the parties become different and the
lawyer's duties become different (i.e. the lawyer would have an independent
duty of loyalty to each party and this would include full disclosure of
information to each party whether disclosed or not in the mediation).

P e Without going further at this point, the OPC concurs with the analysis of -
the majority opinion of Opinion No. 05-03 as to why it is highly unlikely



i Matty Branch - RE: FW: Attached Memorandum dated October 24, 2005

- that this duty of loyalty can be satisfied.
a

Furthermore, even if there are a number of reputable lawyer/mediators who
may be capable of carrying out their duty of loyalty in this situation,

because of the difficulties presented and the attractiveness of completing
the deal there are a significant number who cannot and will not. Thus, a
rule change would not be the overall best interests of the Bar, the Courts

or the public.

Again, | apologize for not being able to be present. Diane Akiyama of my
office is going to try to be present in my stead to participate in the

initial discussions. | look forward to the Committee's future discussions on
this issue.

Billy Walker

-----Original Message-----

From: Matty Branch [mailto:mattyb@email.utcourts.gov]

Sent: Wednesday, November 09, 2005 11:05 AM

To: bobb@burtonlumber.com; jsoltis@co.slc.ut.us; psmith@co.slc.ut.us; Judge

Fred Howard; Judge Paul Maughan; Judge Royal Hansen; Judge Stephen Roth;
nayerhonarvar@hotmail.com; gsackett@joneswaldo.com; EMWUNDERLI@MSN.COM,;
sjohnson@norbest.com; KRoche@pblutah.com; sschultz@strongandhanni.com;
bwalker@utahbar.org; gic101@veracitycom.net

Subject: Fwd: FW: Attached Memorandum dated October 24, 2005

Here's a memo that | forgot to include with the other materials | sent you
for the November 21st committee meeting. Sorry. See you on the 2lst.

7~ Please let me know if you cannot attend the meeting so that | will have an
accurate count for the dinner part. Thanks.
>>> "Bob Burton Jr."-<bobb@burtonlumber.com> 10/26/05 01:18PM >>> Sar i e o e
Matty, here is another memorandum that should also be distributed to s e
committee members in advance.of the November meeting. Thanks.. e e
Bob
From: Carolyn Christensen [mailto: CCHRISTENSEN@joneswaldo.com]
Sent: Monday, October 24, 2005 4:36 PM
To: bobb@burtonlumber.com
Subject: Attached Memorandum dated October 24, 2005

CC: Diane Akiyama <diane.akiyama@utahbar.org>
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WALDO MEMORANDUM
HOLBROOK &
McDONOUGH rc

To: Supreme Court Advisory Committee on the Rules of Professional Conduct

From: Gary G. Sackett
Date: October 24, 2005

Subject: Post-mediation Representation of Divorcing Parties

In what is effectively an opinion on appeal of a May 6, 2005, opinion of the
Ethics Advisory Opinion Committee, the Utah Board of Bar Commissioners issued Utah
Ethics Opinion No 05-03, concerning the post-mediation ethical considerations of a
lawyer-mediator in a successful divorce mediation. .

In a majority opinion, nine members of the Ethics Advisory Opinion Committee
had concluded that:
(a) A lawyer-mediator who had brought divorcing parties to a full
agreement on the issues between them could not then represent both par-
ties in preparing a formal agreement and the necessary court papers to give
full effect and finality to the agreement reached; and
(b) The same lawyer-mediator could, however, represent one of -
the parties in the post-mediation procedures, subject to certain conditions.

Five members of the Committee filed an extensive and vigorous minority opinion,
concluding that, with appropriate consent and other conditions, the lawyer-mediator
could jointly represent the two fully-agreed parties to the divorce and prepare the neces-

_sary documents and court papers.

On appeal to the Board of Bar Commissioners, the Commission issued its own
opinion in which it adopted essentially verbatim part (a) of the majority opinion of the
Committee. But the Commission pointedly rejected part (b) of the majority opinion,
although the reasons for the rejection are not set forth in the Commission’s opinion.

A The Commission’s rejection of the second part of the Committee’s majority
opinion seemed to be founded on the visceral instinct that there was something inher-
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ently peculiar about the asymmetry of allowing the mediator-lawyer to represent one of a
formerly adverse pair, but not jointly represent the now-agreed pair who have the com-
mon goal of finalizing their agreement. The Commission’s (in)action left unanswered
the question of the representation of one of the two parties. In essence, that issue is still
pending, but not formally before the Committee or the Commission.

Many of the Commissioners appeared to think that public-policy considerations
might support limited joint post-mediation representation, but concluded that a strict
reading of the then-current Utah Rules of Professional Conduct did not permit the post-
mediation joint representation.’ :

This ambivalence between strict rule construction and public-policy consider-
ations may have generated the letter from John Baldwin to Chief Justice Durham and her
hand-off to our Committee.

As I was one of the two primary authors of the Committee’s minority opinion, I

believe that joint post-mediation representation of the two agreeing parties may, with

appropriate consultation with the parties and “normal” Rule 1.7 analysis, be undertaken
by the lawyer-mediator.

I also believe this result can be affirmatively effected by modification and addi-
tion to the comments to Rule 1.7, without the necessity to change the black-letter rule.
Because Comment [23] to Rule 1,7 of both the Utah Model Rules arguably mis-states the
essence of section 1.7(b)(3),’ I think that a more accurate statement in Comment [23]
and an additional Comment [23a] would provide the necessary “fix.”

Attached is the black-letter Rule 1.7 (effective November 1, 2005), a proposed
modification to Comment [23] and a new Comment [23a].

IThe explicit addition of arbitrators to be covered by Rule 1.12, “Former Judge, Arbitra-
tor, Mediator or Other Third-Party Neutral,” strengthens the Committee’s minority opinion
somewhat, but not enough to reverse the Committee’s majority opinion and the Commission’s
opinion on appeal.

There is relatively little in the Court’s recently adopted modifications to the Rules that
would change that analysis. The fact that the mediator is a lawyer is important, because such a
person—even when wearing the mediator’s hat—is bound by the Rules of Professional Conduct,
including, e.g., the requirements of competence and diligence under Rules 1.1 and 1.3.

3Subparagrpah (b)(3) refers to “the assertion of a claim by one client against another
client.” Comment [23], on the other hand, characterizes this as “prohibit[ing] representation of
opposing parties in the same litigation.”
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Proposed modification to Utah Rule of Professional Conduct 1.7 comments to allow a
lawyer-mediator to represents both parties in a fully-resolved divorce proceeding after
agreement has been reached.

RULE 1.7: CONFLICT OF INTEREST: CURRENT CLIENTS

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the repre-
sentation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:
(1) the representation of one client will be directly adverse to another client; or
(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer’s responsibilities to another client, a former client or a third
person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a),
a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding before a
tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

Comment

[23] Paragraph (b)(3) prohibits representation of [opposing—]parties who are asserting
claims against one another in the same litigation, regardless of the clients’ consent. On the
other hand, simultaneous representation of parties whose interests in litigation may conflict,
such as coplaintiffs or codefendants, is governed by paragraph (a)(2). A conflict may exist
by reason of substantial discrepancy in the parties’ testimony, incompatibility in positions in
relation to an opposing party or the fact that there are substantially different possibilities of
settlement of the claims or liabilities in question. Such conflicts can arise in criminal cases
as well as civil. The potential for conflict of interest in representing multiple defendants ina
criminal case is so grave that ordinarily a lawyer should decline to represent more than one
codefendant]. On the other hand, common representation of persons having similar interests
in civil litigation is proper if the requirements of paragraph (b) are met.

[23a] Parties who have been adverse to one another in a litigation and who have agreed to a
resolution of all issues through the assistance of a qualified mediator would no longer be
deemed to be “asserting claims against one another.” Thus, a lawyer-mediator who had
conducted a divorce mediation in which the parties had resolved all issues could represent
both husband and wife in drafting a settlement agreement and such court papers as would be
necessary to effect the parties® agreement, subject to the other provisions of this Rule and
Rule 1.12(a).
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ONES

WALDO ’
HOLBROOK & - MEMORANDUM
McDONOUGH pc ‘
TO: Advisory Cominittee on the Rules of Professional Conduct

FROM: Gary Sackett
DATE: October 25, 2005

RE: Practice of Law Definition

In connection with the article I wrote for the Utah Bar Journal on the definition
of the practice of law that the Supreme Court recently adopted (“the Rule”),! T have

examined the Court’s changes to our Committee’s recommendation more closely. I.

discovered what appears to be (1) a significant modification to the final proposal the
Committee submitted to the Court and (2) an omission that has at least theoretical
implications—although perhaps not practical ones.

The Court’s Modification to the Subsection (c) Lead-in

In setting up the framework for the Rule, we defined the “practice of law” generi-
cally>—that is, with no direct reference to lawyers, what lawyers traditionally do or what
might be considered “authorized.” That set the table for separating the practice of law
into two subcategories: authorized and unauthorized. This was done by first indicating
that only licensed members of the Utah State Bar were permitted to practice law, except
for those who might be engaged in the law-practice activities specifically delineated in
the various subparts of subsection (c). The permitted exceptions were introduced in the
Committee’s recommendation by the clause, “A person is not engaged in the unautho-
rized practice of law when: . . .” What followed were 14 categories of law-practice
activities that could be engaged in by persons who were not members of the Utah State
Bar. :

"Now codified as Utah Code of Judicial Admin., ch. 13a, Rule 1.0.

21d. § 1.0(b). -



However, when it published the final rule, the Court changed the introductory
language in subsection (c) to the following:

(c) Whether or not it constitutes the practice of law, the following
activity by a non-lawyer, who is not otherwise claiming to be a lawyer or
to be able to practice law, is permitted: .. > -

After that are listed 12 categories of legally-related activities which, if engaged in by
non-lawyers, would not constitute the unauthorized practice of law.*

It is entirely unclear to me what “who is not otherwise claiming to be a lawyer or
to be able to practice law” is designed to do. Does it mean that a person who is claiming
to be a lawyer, but isn’t, can’t lawfully engage in any of the 12 activities listed? If so,
what is the role of the word “otherwise” in this phrase?

It also introduces the undefined terms “non-lawyer” and “lawyer.” We had
_studiously avoided this designation in our proposal. Presumably, “lawyer” in this con-
text refers to the characterization in subsection (a): “persons who are active, licensed
members of the Utah State Bar in good standing”—but it does not say so. And, presum-
- ably, a “non-lawyer” is anyone who is not'such a lawyer.

- Pro Hac Vice Exception

‘The Court also eliminated the provision that included pro hac vice-admitted
lawyers among the exceptions that would not be considered as engaged in unauthorized
practice: “Representing persons as permitted by the pro hac vice rules adopted by Utah
state and federal courts or under any applicable admission rules for persons admitted to
practice law in other jurisdictions.”

As I read the Rule now, there is no pro hac vice exception, and such a lawyer,
- notwithstanding having obtained pro hac vice admission, would not be authorized to
-practice law in Utah under this Rule, although Rule 11-302 of the Code of Judicial
Administration provides for pro hac vice “appearance” and “admission.”

However, maybe the odd introductory language to subsection (c) that the Court
adopted was meant to take care of such a situation because the out-of-state lawyer would
“otherwise [be] claiming to be a lawyer” I don’t think that’s what the language is for,
but I can’t really figure it out. '

3d. § 1.0(c).

*The Court eliminated category (14), “As otherwise determined by the Utah Supreme Court
. by rule, order or decision.”
- -2-




As a practical matter, of course, no one is going after an out-of-state lawyer who
has been admitted pro hac vice. Still, there now seems to be a logical disconnect in what
we had carefully designed as a fabric that would blanket all such matters.

Faculty Pro Bono Representation.

Finally, the Court has recently published for comment a proposed rule that would
permit Utah law-school faculty members who are not members of the Utah Bar to repre-
- sent clients on a pro bono basis under certain circumstances. It is proposed as a new
Rule 11-304 of the Utah Code of Judicial Administration.’

This is designed to deal with the fact such faculty members are not currently
authorized to engage in the “practice of law” in Utah under the provisions of Rule 1.0,
Chapter 13a of the Utah Code of Judicial Administration (in the absence of a pro hac
vice admission).

If this rule is adopted, it should be “linked” to the overall practice¥of-1aw frame-
work recently adopted by the Supreme Court in Rule 1.0 of Chapter 13a. The following
addition to the Rule 1.0 would provide the necessary connection:

(c) Whether or not it constitutes the practice of law, the following activity
by a non-lawyer, who is not otherwise claiming to be a lawyer or to be
able to practice law, is permitted:

- (e)(13) Representing clients on a pro bono basis pursuant to the provi-
sions of Rule 11-304 of the Code of Judicial Administration applicable to
certain full-time law-school faculty lawyers.®

5This is in Article 3 of Chapter 11, “General Provisions,” in the Utah Code of Judicial
Administration.

SThis proposal is relative to the statement of the Rule now in place. The introductory
language to subsection (c) should also be modified as discussed above.

S\GGS\ETHIC-SC\LawPractice\Chapt] 3a-Rulel Memo.wpd -3-
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" Rule 11-304. Pro bono admission for law school faculty lawyers.
Intent: To_provide limited admission for qualified law school faculty lawyers to
perform pro bono legal service.
Applicability: This rule shall apply to full-time in-state professors who are law school
faculty members and who have been licensed to practice law in any state or territory of

the United States or the District of Columbia and who desire to perform pro bono legal
work within Utah.

Statement of the Rule:

(1) Special authorization for law school faculty members to practice pro bono law in
Utah. A full-time, in-state professor who is a law school faculty member and who is also
a lawyer who has been admitted to practice law in any state or territory of the United
States or the District of Columbia may, upon application to the Utah State Bar for a

limited license and_subsequent Supreme Court certification, perform pro bono legal
services within this state.

(2) Qualification requirements. Applicants who have resigned or been disbarred or
suspended for disciplinary reasons, do not qualify to apply under this rule;
administrative _suspensions for non-compliance with continuing legal education
requirements or for non-payment of licensing fees do not disqualify an applicant. An
applicant:

(2)(A) must have graduated from an ABA-approved law school;
(2)(B) must currently be or must have been licensed to practice law in a state or

territory of the United States or the District of Columbia at one time:

(2)(C) must currently be a full-time professor who is a faculty member of a Utah
ABA-approved law school; and

(2)(D) must submit an application in the form and manner that is prescribed by the
Utah State Bar along with:

(2)(D)(i) satisfactory proof of admission as a member in good standing in the primary
licensing bar or court of any state or territory of the United States or the District of
Columbia as evidenced by a certificate of good standing or its equivalent;
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(2)(D)(ii) verification by the dean of the law school of the applicant’s satisfactory
character and fitness to practice law in the form of an approved law school dean’s
certificate; and

(2)(D)(iii) a statement attesting that he or she was admitted in a state or territory of
the United States of the District of Colufnbia through a bar examination.

(3) Approval, certification and effective date. Approval for an applicant under this
rule_to practice law shall become _effective after initial verification of submiited

documentation by the Utah State Bar and subsequent certification by the Supreme
Court.

(4) Scope of practice permitted. Lawyers admitted to practice law under this rule
may render pro bono legal services and appear before the courts of this state in any
civil or criminal matter, or in any civil or criminal administrative proceeding. They may

also serve on Utah State Bar commitiees and, if eligible, become members of Utah
State Bar sections.

(5) Prohibition on compensation. Lawyers admitted to practice law under this rule
may _not charge for or receive any form of compensation for their pro bono legal
services. ‘

(6) Jufisdiction and authority. A lawyer admitted under this rule shall be subject to
the Utah Rules of Professional Conduct and the Utah Rules for Lawyer Discipline and
Disability, and to all other laws and rules governing lawyers admitted to the Utah State
Bar where applicable.

(7) Termination of privilege and certification. The lawyer's certification to practice
under this rule may be withdrawn:

(7)(A) at any time by the Supreme Court with or without cause;

(7)(B) automatically when the lawyer ceases to meet the eligibility requirements of

this rule; or

(7)(C) by failure of the lawyer to annually renew his or her limited pro bono license
with the Utah State Bar.




[Maty Braneh - Proposed Rule CJA 11-304 _Page1|

From: "Gary Sackett" <gsackett@joneswaldo.com>
S~ To: <tims@email.utcourts.gov>
' Date: 10/17/05 3:27PM
Subject: Proposed Rule CJA 11-304
Dear Tim:

This rule is surely consistent with good public policy and should be adopted. It is clearly designed to deal
with the fact that a faculty member at an accredited Utah law school may not be a member of the Utah
State Bar and would, therefore, not be authorized to engage in the "practice of law" in Utah under the
provisions of Rule 1.0, Chapter 13a of the Utah Code of Judicial Administration.

The pro bono representation of clients by faculty members constitutes the "practice of law" under Rule 1.0,
but has been, for non-Utah Bar members, unauthorized practice in the absence of a pro hac vice
admission. The proposed rule solves this problem and should, therefore, be "linked" to the overall
practice-of-law framework recently adopted by the Supreme court to separate authorized from the
unauthorized.

The following addition to Rule 1.0 of Chapter 13a would provide the necessary connection:

(c) Whether or not it constitutes the practice of law, the following activity by a non-lawyer, who is not
otherwise claiming to be a lawyer or to be able to practice law, is_permitted:

(c)(13) Representing clients on a pro bono basis pursuant to the provisions of Rule 11-304 of the Code of
Judicial Administration applicable to certain full-time law-school faculty lawyers.

Gary G. Sackett .

Jones, Waldo, Holbrook & McDonough
170 South Main St. (84101)

P.O. Box 45444

Salt Lake City, Utah 84145

(801) 534-7336 direct

(801) 521-3200 reception

(801) 328-0537 fax

CC: <bobb@burtonlumber.com>, <nayerhonarvar@hotmail.com>,
<sjohnson@norbest.com>
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Rule 11-304. Pro bono admission for law school faculty lawyers.

Intent: To provide limited admission for qualified law school faculty lawyers to

perform pro bono legal service.

Applicability: This rule shall apply to full-time in-state professors who are law school
faculty members and who have been licensed to practice law in any state or territory of

the United States or the District of Columbia and who desire to perform pro bono legal

work within Utah.

Statement of the Rule:

(1) Special authorization for law school faculty members to practice pro bono law in

Utah. A full-time, in-state professor who is a law school faculty member and who is also

a lawver who has been admitted to practice law in any state or territory of the United

States or the District of Columbia may, upon application to the Utah State Bar for a

limited license and subsequent Supreme Court certification, perform pro bono legal

services within this state.

(2) Qualification requirements. Applicants who have resigned or been disbarred or

suspended for disciplinary reasons, do not qualify to apply under this rule;

administrative suspensions for non-compliance with continuing legal education

requirements or for non-payment of licensing fees do not disqualify an applicant. An

applicant:
(2)(A) must have graduated from an ABA-approved law school;

(2)(B) must currently be or must have been licensed to practice law in a state or

territory of the United States or the District of Columbia at one time;

(2)(C) must currently be a full-time professor who is a faculty member of a Utah

ABA-approved law school; and

(2)(D) must submit an application in the form and manner that is prescribed by the
Utah State Bar along with:

(2)(D)(i) satisfactory proof of admission as a member in good standing in the primary

licensing bar or court of any state or territory of the United States or the District of

Columbia as evidenced by a certificate of good standing or its equivalent;
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(2)(D)(ii) verification by the dean of the law school of the applicant’s satisfactory

character and fitness to practice law in the form of an approved law school dean’s

certificate; and

(2)(D)(iii) a statement attesting that he or she was admitted in a state or territory of

the United States of the District of Columbia through a bar examination.

(3) Approval, certification and effective date. Approval for an applicant under this

rule to practice law shall become effective after initial verification of submitted

documentation by the Utah State Bar and subsequent certification by the Supreme
Court.

(4) Scope of practice permitted. Lawyers admitted to practice law under this rule
may render pro bono legal services and appear before the courts of this state in any

civil or criminal matter, or in any civil or criminal administrative proceeding. They may

also serve on Utah State Bar committees and, if eligible, become members of Utah

State Bar sections.

(5) Prohibition on compensation. Lawyers admitted to practice law under this rule
may not charge for or receive any form of compensation for their pro bono legal

services.
(6) Jurisdiction and authority. A lawyer admitted under this rule shall be subject to

the Utah Rules of Professional Conduct and the Utah Rules for Lawyer Discipline and

Disability, and to all other laws and rules governing lawyers admitted to the Utah State

Bar where applicable.

(7) Termination of privilege and certification. The lawyer's certification to practice

under this rule may be withdrawn:

(7)(A) at any time by the Supreme Court with or without cause;

(7)(B) automatically when the lawyer ceases to meet the eligibility requirements of

this rule; or

(7)(C) by failure of the lawyer to annually renew his or her limited pro bono license
with the Utah State Bar.
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From: Tim Shea
e To: Charles Bennett
Date: 10/31/05 8:13AM
Subject: Re: Recently announced Rules of Professional Conduct
Charles,

1 do not staff this particular committee, so | can't speak to the content of the rule. By copy of this response,
I'm forwarding your comments to Matty Branch.

Thanks,

Tim

>>> "Charles Bennett" <heirlawyer@blackburn-stoll.com> 10/28/05 04:48PM >>>
Tim Shea
Dear Tim:

| provided what | thought was a careful analysis of the proposed Rules of Professional Conduct. | am
disappointed that none of my suggestions made the final cut. | would like to have known why, but that is
for another day. | am sure, with one notable exception, that there were good reasons for the Court's
actions.

As to the notable exception, | recommended that the provisions of 1.5(b) be retained in so far as it
-mandated a written statement of the basis for computing fees (when over $750). | am perplexed as to why
that recommendation was not adopted. | thought (and think) that for Utah, adopting the ABA's permissive
approach on this issue represented a step backwards.

| was perplexed when | first reviewed the new Rules after notice of their adoption. But, | am even more

7 perplexed now that the Bar is polling its members to determine their views regarding a proposed
modification of Rule 1.4. As you know that proposal is a mandatory written statement to all clients that the
lawyer has or does not have malpractice insurance.

I do not understand how the Supreme Court could delete Rule 1.5(b) and then consider the identical type
of provision under Rule 1.4. From the client's perspective, the potential for disputes over the amount and
basis of the lawyer's fee would be far greater than whether the lawyer would be insured or not in the event
of malpractice. Charging a fee is a part of every representation (other than pro bono), but a claims of
malpractice is an issue in very few representations (although the amount of malpractice is undoubtedly
much higher than the claims made).

Thus, in terms of priority, | would think that the provisions of former Rule 1.5(b) would be more important
than those proposed for Rule 1.4. | am not aware that former Rule 1.5(b)'s mandatory requirement for a
written statement of the basis for fees created any problems. Only if it did would there be a reason for
dropping that requirement.

| would recommend reviewing the issue addressed in 1.5(b) in conjunction with the proposed modification
of Rule 1.4. Regardless of what is done to Rule 1.4, | think the Supreme Court should reinsert the
principle protected in Rule 1.5(b). | note that New York has a similar provision, but with a $3,000 ceiling.
Thus, the $750.00 could be adjusted, but | request that the concept for a written explanation of the basis
for computing fees be kept.

Sincerely yours,

Charles
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Charles M. Bennett

7~ 257 East 200 South, Suite 800
Salt Lake City, UT 84111-2142
801 578-3525 (direct dial)
801 578-3526 (direct fax)

This email may contain CONFIDENTIAL INFORMATION protected by the ATTORNEY CLIENT

PRIVILEGE. If you receive this email in error, please reply and advise me of the mistake. In any event,
please destroy the email and do not send it to anyone else. Thank you for your assistance.

CcC: Matty Branch
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From: "Charles Bennett" <heirlawyer@blackburn-stoll.com>
o~ To: <mattyb@email.utcourts.gov>

Date: 11/1/05 1:59PM

Subject: Re: Rules of Professional Conduct

Thank you for your email and for forwarding my email to Robert Burton.
| appreciate the notification that my comments were considered.
Hopefully, my effort to reinstate the prior version of Rule 1.5(b) will
have better success this time.

Please note that the ACTEC Commentaries (1st ed. 1991), now publishing
its fourth edition, was originally designed to "interpret" the MRPC from

an estate planner's viewpoint. That only occurred after a number of
prominent ACTEC Fellows lobbied for changes to the MRPC to accommodate
estate lawyers. They were singularly unsuccessful. At the time,

1989-91, the ABA House of Delegates was dominated by litigators who
deemed that the duty of loyalty should be strictly interpreted and

should require one lawyer for one client. Thus, MRPC Rule 1.6 prior to
2001 did not authorize a disclosure of confidential information without

the client's consent except to prevent imminent death or substantial

bodily harm. Most states chose not to follow this provision and

modified it. See e.g. Utah's version of Rule 1.6 (repealed November 1,
2005).

Thus, | hope that it is recognized that the provisions of the MRPC are
strongly affected by the particular interests of particular groups and
persons. Assuming the MRPC consists solely of the work of disinterested
scholars would be erroneous. With regard to the very provision to which

/= | object, the Comment states what the Rule should have stated, but the
rule chose a permissive approach for political considerations related to
certain older, distinguished ABA leaders and their aversion to being
required to inform clients of the fees they intended to charge.

Accordingly, | think the Court should resurrect the very beneficial
provision of Rule 1.5(b) prior to its repeal.

Thank you again for your email.

Sincerely yours,
Charles

Charles M. Bennett

257 East 200 South, Suite 800
Salt Lake City, UT 84111-2142
801 578-3525 (direct dial)

801 578-3526 (direct fax)

This email may contain CONFIDENTIAL INFORMATION protected by the
ATTORNEY CLIENT PRIVILEGE. If you receive this email in error, please
reply and advise me of the mistake. In any event, please destroy the

email and do not send it to anyone else. Thank you for your

assistance.

e >>> "Matty Branch" <mattyb@email.utcourts.gov> 10/31/2005 9:40:16 AM
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>>>

Tim Shea forwarded your recent e-mail to me regarding Rule 1.5(b), and
| have forwarded it to Robert Burton who chairs the Advisory Committee
on the Rules of Professional Conduct. The committee and the Supreme
Court appreciate your thoughtful comments. Please know that your
comments as to the various Ethics 2000 amendments received careful
consideration by the committee and the court.



