
Rule 33. Damages for delay or frivolous appeal; recovery of attorney’s fees. 

(a) Damages for delay or frivolous appeal. Except in a first appeal of right in a criminal case, if 

the court determines that a motion made or appeal taken under these rules is either frivolous or 

for delay, it shall award just damages, which may include single or double costs, as defined in 

Rule 34, and/or reasonable attorney fees, to the prevailing party. The court may order that the 

damages be paid by the party or by the party’s attorney. 

(b) Definitions. For the purposes of these rules, a frivolous appeal, motion, brief, or other paper 

is one that is not grounded in fact, not warranted by existing law, or not based on a good faith 

argument to extend, modify, or reverse existing law. An appeal, motion, brief, or other paper 

interposed for the purpose of delay is one interposed for any improper purpose such as to harass, 

cause needless increase in the cost of litigation, or gain time that will benefit only the party filing 

the appeal, motion, brief, or other paper. 

(c) Procedures. 

(1) The court may award damages upon request of any party or upon its own motion. A 

party may request damages under this rule only as part of the appellee’s motion for 

summary disposition under Rule 10, as part of the appellee’s brief, or as part of a party's 

response to a motion or other paper. 

(2) If the award of damages is upon the motion of the court, the court shall issue to the 

party or the party’s attorney or both an order to show cause why such damages should not 

be awarded. The order to show cause shall set forth the allegations which form the basis 

of the damages and permit at least ten days in which to respond unless otherwise ordered 

for good cause shown. The order to show cause may be part of the notice of oral 

argument. 

(3) If requested by a party against whom damages may be awarded, the court shall grant a 

hearing. 

Advisory Committee Note 

Rule 33 is substantially redrafted to provide definitions and procedures for assessing penalties 

for delays and frivolous appeals. 

https://www.utcourts.gov/resources/rules/urap/34.htm
https://www.utcourts.gov/resources/rules/urap/10.htm


If an appeal is found to be frivolous, the court must award damages. This is in keeping with Rule 

11 of the Utah Rules of Civil Procedure. However, the amount of damages—single or double 

costs or attorney fees or both—is left to the discretion of the court. Rule 33 is amended to make 

express the authority of the court to impose sanctions upon the party or upon counsel for the 

party. This rule does not apply to a first appeal of right in a criminal case to avoid the conflict 

created for appointed counsel by Anders v. California, 386 U.S. 738 (1967) and State v. Clayton, 

639 P.2d 168 (Utah 1981). Under the law of these cases, appointed counsel must file an appeal 

and brief if requested by the defendant, and the court must find the appeal to be frivolous in 

order to dismiss the appeal. 

 

  


	Advisory Committee Notes REDLINE pdf_Part43
	Rule 33. Damages for delay or frivolous appeal; recovery of attorney’s fees.

	Advisory Committee Notes REDLINE pdf_Part44

