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STANDING COMMITTEE ON THE  
MODEL UTAH CRIMINAL JURY INSTRUCTIONS 

 
Administrative Office of the Courts 

450 South State Street 
Salt Lake City, Utah 84111 

 
Wednesday, September 7, 2016 

12:00 p.m. to 1:30 p.m. 
Judicial Council Room 

 
12:00  Welcome and Approval of Minutes (Tab 1)   Judge James Blanch 
 
12:05  Drug Offense Instructions (Tab 2)    Karen Klucznik and  
  Utah Code 58-37-2 (Tab 3)     Committee 
  Utah Code 58-37-8 (Tab 4) 
  State v. Lucero (Tab 5)  
  State v. Ashcraft (Tab 6) 
 
1:25  Other Business      Keisa Williams 
 
1:30  Adjourn 
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December 7, 2016 



Tab 1 



MINUTES 
 

STANDING COMMITTEE ON  
THE MODEL UTAH CRIMINAL JURY INSTRUCTIONS 

 
Administrative Office of the Courts 

450 South State Street 
Salt Lake City, Utah 84114 

 
Wednesday, June 1, 2016 
12:00 p.m. to 1:30 p.m. 
Judicial Council Room 

 
 
PRESENT EXCUSED 
Judge James Blanch, Chair Jennifer Andrus 
Keisa Williams, Staff Mark Field 
Sandi Johnson David Perry 
Linda Jones Judge Michael Westfall 
Karen Klucznik Scott Young 
Judge Brendon McCullagh  
Steve Nelson  
Jesse Nix  
Nathan Phelps  
 
 

 

1. Welcome         Judge Blanch   
 

Judge Blanch welcomed everyone to the meeting. He reported that the committee would 
begin to implement term limits to give additional people the opportunity to serve on the 
committee. He stated that members of the current committee would begin their two-year term 
and replacements would begin in one year. 

Judge Blanch asked the committee for discussion on the proposed instruction for 
Possession of Drug Paraphernalia. He stated that the version presented at the May meeting was 
not finalized. He asked committee members to review the finalized instructions for approval. 

Ms. Jones moved to approve the instruction for Possession of Drug Paraphernalia. Ms. 
Klucznik seconded the motion and it passed unanimously. 

Judge Blanch asked the committee for discussion on the proposed instruction for 
Definition of Drug Paraphernalia. 

Ms. Jones moved to approve the instruction for Definition of Drug Paraphernalia. Mr. 
Phelps seconded the motion and it passed unanimously. 

 
2. Drug Offense Instructions       Committee   

 
(a) Factors Relevant to Identifying Drug Paraphernalia 
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Ms. Klucznik presented proposed language to the committee and stated that most of it 
used statutory language. 

Ms. Johnson stated that the inclusion of item 13, “whether the object is subject to Section 
58-37a-5,” was circular. Ms. Jones suggested a committee note recommending to practitioners 
that they should exclude 58-37a-5 because it is circular. Ms. Johnson stated that she was 
reluctant to remove a statutory reference. She suggested a committee note saying, “If you’re 
relying on item 13, further jury instructions are needed.” Ms. Jones suggested including the 
words of 58-37a-5, “if the item is used to plant, propagate, cultivate, grow… a controlled 
substance into the human body.” Ms. Johnson expressed concern that Ms. Jones’ suggestion did 
not include intent language. Ms. Kluznik stated that the intent element would be included in the 
elements instruction. Ms. Johnson stated that if a defendant was charged with child 
endangerment for exposing a child to drug paraphernalia, the language in 58-37a-5 would be 
helpful because it lists unlawful acts and an elements instruction would be unnecessary.   

Ms. Johnson suggested leaving the statutory reference and referring the jury to the 
definitional instruction of “Definition of Drug Paraphernalia.” Ms. Jones suggested removing 
item 13 because item 15 is a catch-all that encompasses item 13. She also suggested leaving item 
13 and including a strong committee note to practitioners suggesting that a further instruction is 
necessary. 

Judge Blanch asked if item 2, prior convictions, was unconstitutional as a legislative 
amendment to Rule 404(b). Ms. Johnson stated that the legislature determined that prior 
convictions are relevant and a 403 analysis would still be necessary. Ms. Kluznik stated that if 
prior convictions are excluded under 404(b), the practitioner should remove item 2.  

The committee proposed the following instruction and committee note: 
 

CR ____. Factors Relevant to Identifying Drug Paraphernalia.  
 
In determining whether an object is drug paraphernalia, you should 

consider: 
[(1) statements by an owner or by anyone in control of the object 

concerning its use;] 
[(2) prior convictions, if any, of an owner, or of anyone in control of the 

object, under any state or federal law relating to a controlled substance;] 
[(3) the proximity of the object, in time and space, to a direct violation of 

this chapter;] 
[(4) the proximity of the object to a controlled substance;] 
[(5) the existence of any residue of a controlled substance on the object;] 
[(6) instructions whether oral or written, provided with the object 

concerning its use;] 
[(7) descriptive materials accompanying the object which explain or depict 

its use;] 
[(8) national and local advertising concerning its use;] 
[(9) the manner in which the object is displayed for sale;] 
[(10) whether the owner or anyone in control of the object is a legitimate 

supplier of like or related items to the community, such as a licensed distributor or 
dealer of tobacco products;] 
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[(11) direct or circumstantial evidence of the ratio of sales of the object to 
the total sales of the business enterprise;] 

[(12) the existence and scope of legitimate uses of the object in the 
community;] 

[(13) whether the object is subject to Section 58-37a-5;] 
[(14) expert testimony concerning its use; and]  
(15) Any other logically relevant factor. 
 
Note:   The Committee considers (13) to be circular if included in this jury 

instruction.  In most cases, the use of CR ____. Definition of “Drug 
Paraphernalia” is sufficient and should eliminate the need to use (13).  But if the 
parties intend to include (13), additional jury instructions will be necessary to 
eliminate the statutory reference and explain the pertinent concept to the jury.   

 
References 
Utah Code § 58-37a-4 

 
Mr. Phelps moved to approve the instruction for Factors Relevant to Identifying Drug 

Paraphernalia. Mr. Nelson seconded the motion and it passed unanimously. 
 

(b) Constructive Possession 
 

Ms. Klucznik presented three proposed instructions to the committee that originated from 
her subcommittee. The first instruction did not reference reasonable doubt (preferred by a 
prosecutor on the subcommittee), the second instruction referenced reasonable doubt at the 
beginning (preferred by a prosecutor on the subcommittee), and the third instructions referenced 
reasonable doubt at the end of the instruction (preferred by a defense attorney on the 
subcommittee). 

Ms. Johnson stated that the phrase “reasonable inference” is unclear. Ms. Kluznik stated 
that the language came from case law. Ms. Johnson stated that she has never seen a jury 
instruction include “reasonable inference.” Judge Blanch stated that the jury instruction for direct 
vs. circumstantial evidence references inferences that a jury can make. Ms. Johnson suggested 
using language from 58-37-2 instead of “The State may prove that element by proving 
constructive possession of the [controlled substance] [paraphernalia].” 

Ms. Kluznik asked if reasonable doubt language was needed. Ms. Johnson stated that if 
the “reasonable inference” is deleted, reasonable doubt language was unnecessary. She stated 
that this instruction is a list and does not need reasonable doubt language. Judge Blanch 
suggested including it at the beginning of the instruction. 

Judge Blanch asked the committee if the instruction needed further discussion. Ms. Jones 
and Ms. Kluznik stated that they would request additional time to finalize the instruction. The 
committee agreed to table the issue and discuss the instruction during the September meeting. 
 

3. Adjourn          Committee   
 

The meeting was adjourned at 1:45 p.m. The next meeting is Wednesday, September 7, 
2016. 
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CR ____. Constructive Possession.  
 

COMMITTEE DRAFT (from June 1, 2016) 
 
To prove Possession or Use of [a Controlled Substance] [Paraphernalia], as 

defined in Instruction ___, the State must prove beyond a reasonable doubt that 
(DEFENDANT’S NAME) possessed the [controlled substance] [paraphernalia] or that 
the controlled substance is found in a place or under circumstances indicating that the 
(DEFENDANT’S NAME) had the ability and the intent to exercise dominion and control 
over it.   
 

Factors relevant to deciding whether (DEFENDANT’S NAME) had the ability 
and the intent to exercise dominion and control over the [controlled substance] 
[paraphernalia] include: 

- ownership and/or occupancy of the [residence] [vehicle] [property] 
[personal effects] where the [controlled substance] [paraphernalia] was 
found; 

- whether that ownership and/or occupancy was exclusive; 
- presence of the [controlled substance] [paraphernalia] in a location where 

(DEFENDANT’S NAME) had special control; 
- other people who also had access to the location of the drugs; 
- presence of (DEFENDANT’S NAME) at the time the [controlled 

substance] [paraphernalia] was found; 
- (DEFENDANT’S NAME) proximity to the [controlled substance]  

[paraphernalia]; 
- previous drug use;  
- incriminating statements or behavior; and 
- any other factor related to whether (DEFENDANT’S NAME) had the 

ability and intent to exercise dominion and control over the [controlled 
substance] [paraphernalia]. 

 
  

 
References 
Utah Code § 58-37-2 
State v. Lucero 

 
 
 
 
 
 
 



CR ____. Constructive Possession.  
(Karen’s Alternative 1) 

 
To prove Possession or Use of [a Controlled Substance] [Paraphernalia], as 

defined in Instruction ___, the State must prove that (DEFENDANT’S NAME) possessed 
the [controlled substance] [paraphernalia].  The State may prove that element by proving 
constructive possession of the [controlled substance] [paraphernalia].    

 
To find that (DEFENDANT’S NAME) had constructive possession of the 

[controlled substance] [paraphernalia], you must find that the evidence establishes a 
sufficient nexus or connection between the accused and the [controlled substance] 
[paraphernalia] to permit a reasonable inference that (DEFENDANT’S NAME) had both 
the power and the intent to exercise dominion and control over the [controlled substance] 
[paraphernalia]. 

 
Factors relevant to deciding whether (DEFENDANT’S NAME) constructively 

possessed the [controlled substance] [paraphernalia], include, but are not limited to: 
- ownership and/or occupancy of the [residence] [vehicle] [property] where 

the [controlled substance] [paraphernalia] was found; 
- whether that ownership and/or occupancy was exclusive; 
- presence of (DEFENDANT’S NAME) at the time the [controlled 

substance] [paraphernalia] was found; 
- (DEFENDANT’S NAME) proximity to the [controlled substance]  

[paraphernalia]; 
- previous drug use; 
- incriminating statements or behavior; 
- presence of the [controlled substance] [paraphernalia] in a location where 

(DEFENDANT’S NAME) had control; and 
- other people who also had access to the location of the drugs.  
 
If the evidence does not support a reasonable inference that (DEFENDANT’S 

NAME) had both the power and intent to exercise dominion and control over the 
[controlled substance] [paraphernalia], you cannot find constructive possession. 

  
 
 

  



CR ____. Constructive Possession.  
 

(Karen’s Alternative 2) 
 
To prove Possession or Use of a [Controlled Substance] [Paraphernalia], as 

defined in Instruction ___, the State must prove that (DEFENDANT’S NAME) possessed 
the [controlled substance] [paraphernalia].  The State may prove this element by proving 
constructive possession of the [controlled substance] [paraphernalia].   The State must 
prove constructive possession beyond a reasonable doubt. 

 
To find that (DEFENDANT’S NAME) had constructive possession of the 

[controlled substance] [paraphernalia], you must find that the evidence establishes a 
sufficient nexus or connection between the accused and the [controlled substance] 
[paraphernalia]to permit a reasonable inference that (DEFENDANT’S NAME) had both 
the power and the intent to exercise dominion and control over the [controlled substance] 
[paraphernalia]. 

 
Factors relevant to deciding whether (DEFENDANT’S NAME) constructively 

possessed the [controlled substance] [paraphernalia], include, but are not limited to: 
- ownership and/or occupancy of the [residence] [vehicle] [property] where 

the [controlled substance] [paraphernalia] was found; 
- whether that ownership and/or occupancy was exclusive; 
- presence of (DEFENDANT’S NAME) at the time the [controlled 

substance] [paraphernalia] was found; 
- (DEFENDANT’S NAME) proximity to the [controlled substance] 

[paraphernalia]; 
- previous drug use; 
- incriminating statements or behavior 
- presence of the [controlled substance] [paraphernalia] in a location where 

(DEFENDANT’S NAME) had control; and 
- other people who also had access to the location of the drugs. 
 

  



CR ____. Constructive Possession.  
 (Karen’s Alternative 3) 

 
To prove Possession or Use of a [Controlled Substance] [Paraphernalia], as 

defined in Instruction ___, the State must prove that (DEFENDANT’S NAME) possessed 
the [controlled substance] [paraphernalia].  The State may prove this element by proving 
constructive possession of the [controlled substance][paraphernalia].    

 
To find that (DEFENDANT’S NAME)  had constructive possession of the 

[controlled substance] [paraphernalia], you must find that the evidence establishes a 
sufficient nexus or connection between the accused and the [controlled substance] 
[paraphernalia]to permit a reasonable inference that (DEFENDANT’S NAME)  had both 
the power and the intent to exercise dominion and control over the [controlled substance] 
[paraphernalia]. 

 
Factors relevant to deciding whether (DEFENDANT’S NAME) constructively 

possessed the [controlled substance] [paraphernalia], include, but are not limited to: 
- ownership and/or occupancy of the [residence] [vehicle] [property] where 

the [controlled substance] [paraphernalia] was found; 
- whether that ownership and/or occupancy was exclusive; 
- presence of (DEFENDANT’S NAME) at the time the [controlled 

substance] [paraphernalia] was found; 
- (DEFENDANT’S NAME) proximity to the [controlled substance] 

[paraphernalia]; 
- previous drug use; 
- incriminating statements or behavior 
- presence of the [controlled substance] [paraphernalia] in a location where 

(DEFENDANT’S NAME) had control; and 
- other people who also had access to the location of the drugs. 
 
The State has the burden to prove beyond a reasonable doubt that 

(DEFENDANT’S NAME) had both the power and intent to exercise dominion and 
control over the [controlled substance] [paraphernalia].  If the State has not met its 
burden, you cannot find that (DEFENDANT’S NAME) constructively possessed the 
[controlled substance] [paraphernalia]. 
 
 
 
 
 
 
 
 



CR _____. Innocent Possession. 
 

You must decide whether the defense of innocent possession applies in this case.  
The defendant is not guilty of [OFFENSE] if  

 
(1) the controlled substance [he][she]he possessed was obtained innocently and 
held with no illicit or illegal purpose, and  
 
(2) [his][her] possession of the controlled substance was transitory; that is, the 
defendant took adequate measures to rid him or herself of possession of the 
controlled substance as promptly as reasonably possible. 
 

SVF Marijuana Possession. 
______________________________________________________________________ 

(LOCATION) JUDICIAL DISTRICT COURT, [___________DEPARTMENT,] 
IN AND FOR (COUNTY) COUNTY, STATE OF UTAH 

_____________________________________________________________ 
 
THE STATE OF UTAH, 
 
 Plaintiff, 
 
-vs- 
 
(DEFENDANT’S NAME) 
 
 Defendant. 

: 
: 
: 
: 
: 

 
SPECIAL VERDICT 

 
Count (#) 

 
 
 

Case No. (**) 
 

_________________________________________________ 
We, the jury, have found the defendant, (DEFENDANT’S NAME), guilty of 

Possession of Marijuana. We also (check only the box that applies):  
 Unanimously find beyond a reasonable doubt Defendant knowingly 

possessed 100 pounds of marijuana 
 Do not find beyond a reasonable doubt Defendant knowingly possessed 100 

pounds of marijuana.  
 

DATED this ______ day of (MONTH), 20(**). 
 
_____________________________ 
Foreperson 

References 
Utah Code § 58-37-8(2)(a)(ii) and (2)(b)(i) 
 



CR ____. Drug-Related Negligent Driving. 
 

 (effective October 1, 2015) 
(approved by subcommittee) 

 
(DEFENDANT’S NAME) is charged [in Count ___] with committing Drug-Related 
Negligent Driving [on or about (DATE)].  You cannot convict [him] [her] of this offense 
unless, based on the evidence, you find beyond a reasonable doubt each of the following 
elements: 

 
1. (DEFENDANT’S NAME)  
2. intentionally and knowingly had any measurable amount of a [marijuana] 

[tetrahydrocannabinols][a Schedule I controlled substance] [a Schedule II] 
[a Schedule III controlled substance] [a Schedule IV controlled substance] 
[a Schedule V controlled substance] [a substance listed as a controlled 
substance in Utah Code Ann. § 58-37-4.2] in [his][her] body; and 

3. operated a motor vehicle in a negligent manner; and 
4. caused serious bodily injury or the death of another[; and] 

 [5. the defense of ___________ does not apply.]  
 
After you carefully consider all the evidence in this case, if you are convinced that each 
and every element has been proven beyond a reasonable doubt, then you must find the 
defendant GUILTY.  On the other hand, if you are not convinced that each and every 
element has been proven beyond a reasonable doubt, then you must find the defendant 
NOT GUILTY. 
 
References 
Utah Code § 58-37-8(2)(g),(h) 
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350 P.3d 237
Court of Appeals of Utah.

STATE of Utah, Plaintiff and Appellee,
v.

Armando LUCERO, Defendant and Appellant.

No. 20131000–CA.
|

May 14, 2015.

Synopsis
Background: Defendant was convicted in the Third District
Court, Salt Lake Department, Katie Bernards–Goodman, J.,
of various drug and weapon offenses arising from discovery
of backpack containing contraband in vehicle defendant was
driving. Defendant appealed.

[Holding:] The Court of Appeals, Pearce, J., held that
evidence was insufficient to establish nexus between
defendant and backpack's contents, as required to support
convictions which were premised on theory of constructive
possession.

Reversed.

West Headnotes (5)

[1] Controlled Substances
Constructive possession

Controlled Substances
Presumptions and burden of proof

Weapons
Constructive possession

A defendant constructively possesses contraband
when there is a sufficient nexus between the
defendant and the contraband to permit an
inference that the defendant had both the
power and the intent to exercise dominion
and control over it; this fact-specific inquiry
may consider whether the defendant owned or
occupied the location where the contraband
was found, whether the defendant had special

or exclusive control over that area, any
incriminating statements or behavior by the
defendant, and previous possession of similar
contraband by the defendant.

Cases that cite this headnote

[2] Controlled Substances
Presumptions and burden of proof

Weapons
Constructive possession

The final legal test for determining whether a
defendant constructively possesses contraband is
the most generally-worded one: whether there
was a sufficient nexus between the defendant and
the contraband to permit a factual inference that
the defendant had the power and the intent to
exercise control over the contraband.

Cases that cite this headnote

[3] Controlled Substances
Constructive possession

Weapons
Constructive possession

A nexus sufficient to establish constructive
possession of contraband cannot be established
solely by nonexclusive ownership or occupancy
of the place where the contraband is found.

Cases that cite this headnote

[4] Controlled Substances
Joint or exclusive possession

Weapons
Constructive possession

In proving constructive possession of
contraband, a defendant's joint occupancy of the
premises where contraband is discovered must
be combined with other evidence sufficient to
establish the defendant's knowing and intentional
control over the contraband.

Cases that cite this headnote

[5] Controlled Substances
Possession in general

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0483617401&originatingDoc=If8ff2077fa8911e4a795ac035416da91&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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http://www.westlaw.com/Browse/Home/KeyNumber/96H/View.html?docGuid=If8ff2077fa8911e4a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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http://www.westlaw.com/Browse/Home/KeyNumber/406k167/View.html?docGuid=If8ff2077fa8911e4a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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http://www.westlaw.com/Browse/Home/KeyNumber/406k167/View.html?docGuid=If8ff2077fa8911e4a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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Weapons
Constructive possession in general

Evidence that defendant was co-occupant
of vehicle in which backpack containing
contraband was found, that backpack was
within defendant's convenient reach, and that
defendant denied ownership of backpack was
insufficient to establish nexus between defendant
and backpack's contents, as required to support
various drug and weapon convictions which
were premised on theory of constructive
possession.

Cases that cite this headnote

Attorneys and Law Firms

*238  Joan C. Watt and Brenda M. Viera, for Appellant.

Sean D. Reyes and Marian Decker, Salt Lake City, for
Appellee.

Judge JOHN A. PEARCE authored this Opinion, in which
Judges JAMES Z. DAVIS and J. FREDERIC VOROS JR.
concurred.

Opinion

PEARCE, Judge:

¶ 1 Defendant Armando Lucero appeals from four convictions
that flow from the discovery of a sling backpack containing
various contraband in a car Lucero was driving. He contends
that the State presented insufficient evidence to establish that
he constructively possessed the items inside the backpack.
We agree and reverse those four convictions.

BACKGROUND

¶ 2 A police officer pulled Lucero over while he was
driving with a female passenger. Lucero claimed to have
recently bought the car he was driving and produced a vehicle
registration. He did not, however, know the registered owner.
The officer was unable to contact the registered owner to
verify this information, but the car had not been reported

stolen. Because Lucero did not have a valid driver's license,
the police officer decided to impound the car.

¶ 3 The officer then began an inventory search of the car.
The first item he searched was a sling backpack that had
been on the floor behind the front passenger seat. When the
officer began to go through the backpack, Lucero stated that

the backpack was not his. 1  Inside the backpack, the officer
found a digital scale disguised as a pack of cigarettes, a false
can of peanuts containing a plastic bag filled with drugs, a
handgun (later discovered to be stolen) with the serial number
filed off, and a package of thank-you notes. The officer also
searched the passenger's purse and discovered drugs and drug

paraphernalia. 2  A search of the passenger revealed more
drugs hidden in her bra.

¶ 4 The car also contained a variety of household goods
including a laundry basket filled with folded clothes, a broom,
a hair dryer, several other bags of clothing, and a suitcase.
Lucero claimed to have been transporting these items for an
ex-girlfriend. The ex-girlfriend came to the scene to identify
and claim her property; she did not claim the backpack.
Officers had previously searched the items she claimed and
had found no contraband.

¶ 5 Lucero was charged with and convicted of possession
or use of a controlled substance, theft by receiving stolen
property, possession of a dangerous weapon by a restricted
person, and use or possession of drug paraphernalia. All of
these charges were based upon the items found inside the
backpack and relied on a theory of constructive possession.

*239  ISSUE AND STANDARD OF REVIEW

¶ 6 On appeal, Lucero contends that the State failed to
adduce evidence sufficient for a reasonable jury to find
that he constructively possessed the backpack's contents.
When considering an insufficiency-of-the-evidence claim, we
review the evidence and all reasonable inferences in the light
most favorable to the jury's verdict. State v. Nielsen, 2014
UT 10, ¶ 46, 326 P.3d 645. We may only reverse a guilty
verdict for insufficient evidence when that evidence is so
inconclusive or inherently improbable that reasonable minds
must have entertained a reasonable doubt that the defendant
committed the crimes underlying the convictions. Id.

http://www.westlaw.com/Browse/Home/KeyNumber/406/View.html?docGuid=If8ff2077fa8911e4a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/406k291(2)/View.html?docGuid=If8ff2077fa8911e4a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=If8ff2077fa8911e4a795ac035416da91&headnoteId=203627037300520151204042424&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0325658901&originatingDoc=If8ff2077fa8911e4a795ac035416da91&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0227259701&originatingDoc=If8ff2077fa8911e4a795ac035416da91&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0483617401&originatingDoc=If8ff2077fa8911e4a795ac035416da91&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0104833901&originatingDoc=If8ff2077fa8911e4a795ac035416da91&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0153876901&originatingDoc=If8ff2077fa8911e4a795ac035416da91&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0483617401&originatingDoc=If8ff2077fa8911e4a795ac035416da91&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033288565&pubNum=0004645&originatingDoc=If8ff2077fa8911e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033288565&pubNum=0004645&originatingDoc=If8ff2077fa8911e4a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


State v. Lucero, 350 P.3d 237 (2015)

786 Utah Adv. Rep. 14, 2015 UT App 120

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3

ANALYSIS

[1]  [2]  ¶ 7 At trial, the State relied on a constructive-
possession theory. A defendant constructively possesses
contraband when there is a sufficient nexus between the
defendant and the contraband to permit an inference that
the defendant had both the power and the intent to exercise
dominion and control over it. See State v. Fox, 709 P.2d
316, 319 (Utah 1985). This fact-specific inquiry may consider
whether the defendant owned or occupied the location
where the contraband was found, whether the defendant had
special or exclusive control over that area, any incriminating
statements or behavior by the defendant, and previous
possession of similar contraband by the defendant. Id.; State
v. Workman, 2005 UT 66, ¶ 32, 122 P.3d 639. This list is
not exhaustive, nor is each factor always pertinent. Workman,
2005 UT 66, ¶ 32, 122 P.3d 639; see also State v. Layman,
1999 UT 79, ¶ 15, 985 P.2d 911, 914 (“[T]here is some danger
in mechanically relying on a list of factors ... when applying
a generally-worded test, such as Fox 's statement of what is
needed to show constructive possession.”). “The final legal
test is the most generally-worded one: ... whether there was a
sufficient nexus between the defendant and the [contraband]
to permit a factual inference that the defendant had the power
and the intent to exercise control over the [contraband].”
Layman, 1999 UT 79, ¶ 15, 985 P.2d 911.

¶ 8 We, as well as the Utah Supreme Court, have had a number
of opportunities to consider whether a particular evidentiary
nexus was sufficient to establish constructive possession.
For example, in State v. Fox, the defendant (Fox) shared
a house with his brother. The police discovered marijuana
plants growing in greenhouses attached to the house. 709
P.2d at 319. The Utah Supreme Court concluded that the
nexus between the plants and Fox's brother was sufficient
to establish the brother's constructive possession because he
owned the house, his personal effects were found in the
same room as the plants, and there was evidence that he
intended to distribute marijuana. Id. at 320. In contrast, the
supreme court held that the nexus between the plants and
Fox himself was insufficient to support Fox's constructive-
possession conviction. Id. Specifically, the supreme court
concluded that while the evidence supported an inference that
Fox knew of the grow operation, there was no evidence that
he had any intent to possess the marijuana or had any intent
to exercise dominion and control over it. Id. Accordingly,
the evidence was insufficient to support Fox's constructive-
possession conviction, and that conviction was reversed. Id.

¶ 9 In State v. Layman, a police officer pulled over a car at
about three in the morning. 1999 UT 79, ¶ 6, 985 P.2d 911.
Layman was at the wheel and accompanied by a passenger.
Id. Layman's bloodshot eyes, fidgety demeanor, and erratic
driving led the officer to suspect that Layman might be
under the influence of a controlled substance. Id. ¶¶ 6–
7. When the officer asked to search a pouch tucked into
the passenger's waistband, the passenger looked to Layman
who shook his head in the negative. Id. ¶ 8. The officer
nonetheless searched the pouch and found drugs and drug
paraphernalia. Id. Layman was convicted of two drug-related
charges under a constructive-possession theory. Id. ¶ 11. The
Utah Supreme Court explained that there was little evidence
to suggest that Layman had the type of control over the
passenger's person necessary to infer beyond a reasonable
doubt that Layman knowingly and intentionally possessed the
contraband in the pouch. Id. ¶ 16. According to the supreme
court, the questioning *240  look simply was not enough
to demonstrate the power and intent to exercise control. Id.
(“The only fact tending to prove [Layman's] control over
[the passenger] is that she looked at him when the deputy
requested to see the pouch and [Layman] shook his head in
negative fashion.... Neither her presence in his vehicle, his
erratic behavior after the traffic stop, nor his use of drugs at
some earlier time make up for this critical lack of evidence.”).
As a result, Layman's convictions based on constructive
possession were reversed. Id. ¶ 17.

¶ 10 In State v. Gonzalez–Camargo, police officers executed
a search warrant on two apartments. 2012 UT App 366,
¶ 3, 293 P.3d 1121. At the time of the search, twelve to
fourteen people were inside the four-unit building. Id. The
defendant (Gonzalez–Camargo) and his girlfriend shared a
bedroom in one of the searched apartments. Id. ¶¶ 6, 19.
The search of the bedroom turned up a lockbox containing
drugs. Id. ¶ 5. However, at trial, the officers could not agree
on where in the bedroom the lockbox was first located.
Id. ¶ 20. Gonzalez–Camargo was eventually convicted of
possessing the drugs based on a constructive-possession
theory. Id. ¶ 12. On appeal, we explained that to establish
constructive possession, “the defendant's joint occupancy of
the premises where the controlled substance is discovered
must be combined with other evidence sufficient to establish
the defendant's knowing and intentional control over it.” Id. ¶
17. We noted that Gonzalez–Camargo was a co-occupant of
the bedroom where the lockbox was found and that the State
had not produced evidence establishing that the lockbox had
been found commingled with his possessions. Id. ¶¶ 19–20.
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Thus, the only evidence suggesting that the lockbox belonged
to Gonzalez–Camargo was (1) that he was present, along
with twelve to fourteen other people, when it was found and
(2) that he and his girlfriend shared the room where it was
found. See id. ¶ 26. As a result, a jury could only speculate
as to whether the lockbox belonged to Gonzalez–Camargo,
his girlfriend, both of them, or neither. See id. We therefore
vacated Gonzalez–Camargo's drug-possession conviction. Id.

¶ 11 In State v. Salas, police officers received an anonymous
tip that Salas would be driving a certain vehicle and
was in possession of cocaine. 820 P.2d 1386, 1387 (Utah
Ct.App.1991). Officers stopped the vehicle, which Salas
and his wife co-owned. Id. As the car was pulling over,
the passenger in the rear seat moved from the left side
to the right side of the car. Id. The officers searched the
seat the passenger vacated and discovered cocaine wedged
between the bench and back cushion. Id. We concluded that
the passenger's movement rendered the remaining evidence
sufficiently inconclusive on the issue of whether Salas had the
intent to exercise dominion and control over the cocaine. Id.
at 1388. We noted that before the officers found the cocaine,
Salas stated there was no cocaine in the vehicle, did not have
any drugs or paraphernalia on his person, and did not try to
escape. Id. at 1389. Thus, the only evidence linking Salas
with the cocaine was his part-ownership of the vehicle, his
presence in the vehicle, and the anonymous tip (which was
admitted into evidence only to explain why the officers had
pulled Salas's vehicle over). Id. We explained that to establish
a defendant's constructive possession of contraband found in
a vehicle of which the defendant was not the sole occupant,
there must be evidence beyond the presence of the contraband
and the defendant in the same vehicle to buttress the inference.
Id. at 1388. Because the evidence was insufficient to establish
constructive possession, we reversed Salas's conviction. Id.

[3]  [4]  ¶ 12 These cases provide that a nexus sufficient
to establish constructive possession cannot be established
solely by nonexclusive ownership or occupancy of the place
where the contraband is found. See id.; see also Spanish
Fork City v. Bryan, 1999 UT App 61, ¶ 9, 975 P.2d 501.
In short, “[a] defendant's joint occupancy of the premises
where the [contraband] is discovered must be combined with
other evidence sufficient to establish the defendant's knowing
and intentional control over [the contraband].” Gonzalez–
Camargo, 2012 UT App 366, ¶ 17, 293 P.3d 1121 (emphasis
added); see also State v. Ashcraft, 2015 UT 5, ¶ 20 n. 3,
349 P.3d 664 (“[I]f the only connection *241  between a
defendant and the contraband is bare title or mere occupancy

of the area in which it is found, there may be substantial room
for reasonable doubt as to whether the contraband belongs
to the defendant. Such doubt may be especially substantial
where other people with access to the area could have placed
the contraband in the home or vehicle without the owner's
knowledge, and thus the owner would have no power and
intent to exercise dominion and control over it.” (emphasis,
citation, and internal quotation marks omitted)).

¶ 13 In cases involving co-ownership or co-occupancy, the
quantum of “other evidence” needed to support an inference
of power and intent to exercise dominion and control equals
the quantum of evidence sufficient to eliminate reasonable
doubt. In State v. Workman, police officers executing a federal
fugitive warrant discovered chemicals, equipment, and wall
stains consistent with the production of methamphetamines
in a bedroom. 2005 UT 66, ¶ 2, 122 P.3d 639. In the
same bedroom, the officers found several items belonging to
Workman (including her day planner and driver's license) on
a bookshelf that also housed a plastic container holding drug
paraphernalia. Id. ¶ 3. Workman initially admitted to sharing
the bedroom with her boyfriend but later claimed she had
moved out three weeks before the search. Id. ¶ 4. Workman
was eventually convicted of possessing laboratory equipment
or supplies with the intent to engage in a clandestine
laboratory operation under a constructive-possession theory.
Id. ¶¶ 30–31. The Utah Supreme Court noted that shared
occupancy of the house was insufficient by itself to establish
the requisite nexus for constructive possession. Id. ¶ 33.
However, the supreme court determined that “other evidence”
existed that was sufficient for that purpose: Workman's
personal items were intermingled with methamphetamine-
production equipment in the bedroom, Workman admitted
buying (for household purposes) some of the containers and
glassware eventually used in the operation, and Workman
admitted to previous use of methamphetamines. Id. ¶ 34. The
supreme court concluded that the constructive-possession
theory was sufficiently supported by the “other evidence”
that went beyond mere co-occupancy, and therefore affirmed
Workman's conviction. Id. ¶¶ 35–36.

¶ 14 In State v. Ashcraft, a majority of the Utah Supreme Court
determined that the “other evidence” the State presented was
sufficient to support a constructive-possession conviction.
2015 UT 5, ¶ 22, 349 P.3d 664. There, a police officer
observed a pickup truck being driven twice through a motel
parking lot known for frequent drug activity. Id. ¶¶ 2–3. The
following night, the officer again observed the truck in the
same motel parking lot. Id. ¶ 4. He began following the truck,
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without turning on his police lights, until it stopped. Id. The
officer approached the truck and asked the driver, Ashcraft,
whether he was the truck's registered owner. Id. Ashcraft
admitted that he was not and that he had borrowed it from the
owner. Id. After Ashcraft and his passenger admitted that they
lacked driver's licenses, the officer impounded the truck. Id. ¶
5. As part of the impoundment process, the officer conducted
an inventory search of the truck. Id. ¶ 7. In the bed of the
truck, within reach of the cab's rear window, he found a green
bag. Id. Without opening it, the officer asked Ashcraft who
owned the green bag. Id. Ashcraft replied that he did not
know who it belonged to and accused the officer of planting
it in the truck bed. Id. His suspicions aroused, the officer
searched the green bag and discovered several bottles of pills,
over thirty plastic bags containing unknown substances, three
glass pipes, two digital scales, and miscellaneous other drug
paraphernalia. Id. A search of Ashcraft's person revealed $793
in cash and a knife with a tar-like substance on the blade
similar to that found in the plastic bags. Id. ¶ 6. Ashcraft was
convicted of, inter alia, possession of a controlled substance
with intent to distribute and possession of drug paraphernalia.
Id. ¶ 10. These convictions relied on theories of constructive
possession. Id.

¶ 15 On appeal, Ashcraft contended that the evidence was
not sufficient to support a jury finding that he constructively
possessed the contents of the green bag, because the sole
connection between the green bag and himself was his
occupancy of the truck. Id. ¶ 21. A divided Utah Supreme
Court disagreed, *242  noting that Ashcraft had repeatedly
driven around an area known for drug activity, had done so
late at night and early in the morning, and had carried a large
amount of cash. Id. The majority opinion further noted that
the bag was within Ashcraft's reach and that Ashcraft had
not only denied owning it but had also accused the officer
of planting it before the officer even opened it. Id. Finally,
the majority observed that the tar-like substances found on
Ashcraft's knife and in the plastic bags were identified, at

least by the arresting officer, as heroin. 3  Id. ¶¶ 8–9, 21, 26.
The majority concluded that the cumulative effect of these
pieces of evidence was sufficient “other evidence,” beyond
Ashcraft's presence in the truck, to support the constructive-
possession theory underlying the jury's ultimate verdict. Id.
¶ 22. Accordingly, the supreme court affirmed Ashcraft's
convictions. Id. ¶¶ 30, 40.

¶ 16 Justice Parrish, joined by Justice Nehring, dissented.
Id. ¶ 41 (Parrish, J., dissenting). The dissent first noted that
the passenger and the truck's owner also had access to the

green bag and that the bag's position rendered it more easily
accessed by the passenger than by Ashcraft. Id. ¶¶ 45–46.
The dissent then challenged three inferences relied upon by
the majority's conclusion that an evidentiary nexus connected
Ashcraft to the green bag. Id. ¶¶ 43, 47. First, the dissent
did not agree that Ashcraft's late-night presence in an area
known for drug activity with a large amount of cash created

any nexus between him and the green bag. 4  Id. ¶ 48. Second,
the dissent did not view Ashcraft's immediate accusation that
the officer planted the bag as suggesting knowledge of its
contents. Id. ¶ 49. Rather, the dissent suggested that Ashcraft's
statement was “equally consistent with the possibility that
the bag in fact belonged to [one of the passengers] and that
Mr. Ashcraft intended to distance himself from it because
he suspected its contents.” Id. Third, the dissent dismissed
as speculative any connection between the substance found
packaged in the bag and the substance found on Ashcraft's

knife. 5  Id. ¶ 50. The dissent viewed the inferences relied
upon by the majority as “insufficient to establish beyond a
reasonable doubt that Mr. Ashcraft exercised dominion and
control over the green bag.” Id. ¶ 52. Accordingly, the dissent
would have reversed his convictions. Id. ¶¶ 53–54.

[5]  ¶ 17 Here, Lucero was charged with and convicted
of four crimes relating to the items found inside the sling
backpack. The State's case against Lucero relied on theories
of constructive possession. The State therefore had to put
forward sufficient evidence to establish a nexus between
Lucero and the backpack's contents. As noted above, supra ¶
12, mere co-occupancy does not satisfy that burden and must
be combined with other evidence before it can reasonably
establish the requisite nexus. See State v. Gonzalez–Camargo,
2012 UT App 366, ¶ 17, 293 P.3d 1121.

¶ 18 On appeal, Lucero contends that the State failed to
meet this burden. Specifically, he argues that, aside from his
co-occupancy of the car in which the backpack was found,
there was no evidence linking him to the backpack. The
State responds that other evidence did exist: the backpack
was within Lucero's convenient reach and Lucero denied
ownership of the backpack.

*243  ¶ 19 These two facts track similar circumstances in
State v. Ashcraft; namely, that the contraband containers in
both cases were within reach of the defendants and both
defendants denied ownership of the respective containers.
See 2015 UT 5, 349 P.3d 664. But in Ashcraft, the
majority expressly rejected the idea that “anyone who has the
misfortune of occupying a vehicle in which illegal drugs are
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found is subject to conviction.” Id. ¶ 21 n. 5. Instead, the
supreme court detailed additional facts that suggested a nexus
between Ashcraft and the bag before concluding that all of the
evidence combined was sufficient for a jury to find beyond
a reasonable doubt that Ashcraft constructively possessed the
bag. Id. ¶¶ 22, 27 (explaining that the pieces of evidence were
“suspect” and “a slim basis” for conviction individually but
that, considered cumulatively, they were sufficient to sustain
a jury verdict based on constructive possession).

¶ 20 It is true that both Ashcraft and Lucero could reach the
contraband containers in the vehicles they were driving. But
in Ashcraft, the jury also heard evidence to the effect that a
knife carried by Ashcraft was caked in a tar-like substance
that matched the substance found inside the bag. Id. ¶ ¶ 21, 26.
And it is true that both Ashcraft and Lucero denied owning
the containers. But unlike Lucero, Ashcraft did not merely
deny ownership; rather, before the contents of the bag were
even revealed, Ashcraft brashly accused the searching officer
of planting the bag in his truck. Id. ¶ 25 (noting that Ashcraft's
accusations suggested that he knew contraband would be
found inside the bag). Moreover, Ashcraft was carrying an
unusually large amount of cash, id. ¶ 21, and the police officer
may have seen Ashcraft driving the truck through a drug-
ridden area multiple times on two successive nights, id. ¶ 21.
But see supra ¶ 16 n. 4.

¶ 21 Ashcraft instructs that the ability to reach a contraband
container and the simple denial of ownership of that
container are, in the absence of other corroborative evidence,
insufficient to establish constructive possession beyond a
reasonable doubt. This comports with the principle that
constructive possession cannot be inferred from mere co-
occupancy of the area where contraband is found. See, e.g.,
Ashcraft, 2015 UT 5, ¶ 20 & n. 3, 349 P.3d 664; State v.

Workman, 2005 UT 66, ¶¶ 33–35, 122 P.3d 639; State v. Fox,
709 P.2d 316, 320 (Utah 1985); Gonzalez–Camargo, 2012
UT App 366, ¶ 17, 293 P.3d 1121; State v. Salas, 820 P.2d
1386, 1388 (Utah Ct.App.1991).

¶ 22 Considered alone, Lucero's co-occupancy of the car was
an insufficient basis to attribute constructive possession of the
sling backpack and its contents to him. See Workman, 2005
UT 66, ¶ 33, 122 P.3d 639 (explaining that shared occupancy
of a bedroom was insufficient to establish constructive
possession). We conclude that the other two pieces of
evidence presented by the State to buttress the constructive-
possession theory—that the backpack was within Lucero's
reach and that Lucero denied owning it—do not “constitute
other evidence sufficient to establish the defendant's knowing
and intentional control over [the contraband]” beyond a
reasonable doubt. See Gonzalez–Camargo, 2012 UT App

366, ¶ 17, 293 P.3d 1121. 6

CONCLUSION

¶ 23 We conclude that the State did not present evidence
sufficient to demonstrate beyond a reasonable doubt that
Lucero constructively possessed the backpack or its contents.
We therefore reverse Lucero's convictions stemming from
his purported constructive possession of the contents of
the backpack: possession or use of a controlled substance,
theft by receiving stolen property, possession of a dangerous
weapon by a restricted person, and use or possession of drug
paraphernalia.

All Citations

350 P.3d 237, 786 Utah Adv. Rep. 14, 2015 UT App 120

Footnotes
1 There is some dispute as to the number and timing of Lucero's denials. Our analysis proceeds in line with the State's

position that Lucero first denied owning the backpack “as soon as” the officer began “dealing with” it and before any
contraband was found.

2 A bandana initially found by the officer in the passenger's purse was mistakenly returned to the sling backpack.

3 While a field testing kit used by the officer indicated that the tar-like substance was an opiate and that a crystalline
white substance in some of the plastic baggies was methamphetamine, none of the substances in the plastic bags or on
Ashcraft's knife were conclusively identified through laboratory testing. State v. Ashcraft, 2015 UT 5, ¶ 8, 349 P.3d 664.

4 The majority opinion explained that “Ashcraft repeatedly drove through an area known for drug activity during late night
and early morning hours.” Id. ¶ 21. In apparent contrast, the dissenting opinion notes that the passenger was “seen in
the truck both nights, while Mr. Ashcraft may have been driving the truck on only the second night.” Id. ¶ 48 (Parrish,
J., dissenting).
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5 The majority noted that the arresting officer “testified, based on his experience and results of field tests, that the ‘brown
caked tar [-]like powdery substance’ on the blade of knife and in some of the baggies in the green bag was consistent
with heroin.” Id. ¶ 26 (alteration in original). However, according to the dissent, “the State presented no ... evidence” to
the effect that “the substance on the knife was the same as the illicit substance in the green bag.” Id. ¶ 50. (Parrish,
J., dissenting).

6 At oral argument, the State noted that, after the contraband in the backpack had been discovered and Lucero had been
arrested, Lucero's passenger claimed ownership of a purse containing drugs. The State suggests that it is unlikely that
the passenger would carry both a purse and a bag. Even if we were to agree with the State, it would not change the
result we reach.
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349 P.3d 664
Supreme Court of Utah.

STATE of Utah, Appellee,
v.

Shannon Jess ASHCRAFT, Appellant.

No. 20120306.
|

Jan. 23, 2015.
|

Rehearing Denied May 13, 2015.

Synopsis
Background: Defendant was convicted in the Third District
Court, Salt Lake, Denise P. Lindberg, J., of possession of a
controlled substance with intent to distribute. He appealed.

Holdings: The Supreme Court, Lee, J., held that:

[1] evidence was sufficient to support finding of constructive
possession;

[2] prosecutor did not improperly vouch for witness by stating
that arresting officer had “nothing to gain by bringing in
preconceived notions”; and

[3] even if prosecutor's closing argument comment about
his own practices for carrying cash was improper, it did not
warrant reversal.

Affirmed.

Parrish, J., filed dissenting opinion in which Nehring,
Associate C.J., joined.

West Headnotes (16)

[1] Criminal Law
Construction of Evidence

Criminal Law

Inferences or deductions from evidence

When reviewing a sufficiency of the evidence
claim, the Supreme Court must take the evidence
and all inferences which may reasonably be
drawn from it in the light most favorable to the
verdict of the jury.

1 Cases that cite this headnote

[2] Criminal Law
Inferences from evidence

Inferences may reasonably be drawn from
circumstantial evidence, and a jury's inference
is reasonable unless it falls to a level of
inconsistency or incredibility that no reasonable
jury could accept.

1 Cases that cite this headnote

[3] Controlled Substances
Presumptions and burden of proof

Controlled Substances
Possessory offenses

For drug possession charges, the circumstantial
evidence necessary to convict is evidence
showing a sufficient nexus between the accused
and the contraband to permit an inference
that the accused had both the power and the
intent to exercise dominion and control over
the contraband; the analysis of the evidence
under this standard depends upon the facts and
circumstances of each case.

1 Cases that cite this headnote

[4] Controlled Substances
Constructive possession

Factors that a jury may consider in determining
whether there is sufficient circumstantial
evidence to convict a defendant on a drug
possession charge, under theory of constructive
possession, include ownership and/or occupancy
of the residence or vehicle, presence of the
defendant when the contraband is discovered,
the defendant's proximity to the contraband,
previous drug use by the defendant if
the contraband is drug-related, incriminating
statements or behavior, and presence of
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contraband in a specific area where the defendant
had control.

2 Cases that cite this headnote

[5] Controlled Substances
Constructive possession

Ownership or occupancy of the premises where
contraband is discovered may not be enough
to show constructive possession by itself which
would support drug possession conviction.

3 Cases that cite this headnote

[6] Controlled Substances
Presumptions and burden of proof

Controlled Substances
Possessory offenses

In drug possession cases where there is
additional evidence, including circumstantial
evidence, that strengthens the nexus between
ownership or occupancy and the contraband,
the jury may consider those circumstances in
drawing an inference of constructive possession.

1 Cases that cite this headnote

[7] Controlled Substances
Possession for sale or distribution

Evidence was sufficient to support finding
of defendant's constructive possession of bag
containing drugs, located in bed of truck which
defendant was driving, as required for conviction
of possession of a controlled substance with
intent to distribute; defendant, while carrying
large amount of cash, repeatedly drove through
area known for drug activity during late night
and early morning hours, bag in question was
in close enough proximity that defendant could
have reached through open window and touched
it from driver's seat, a substance, identified
as heroin by arresting officer, was found on
blade of pocketknife defendant was carrying,
and upon being asked about bag, even before
it was opened, defendant immediately accused
arresting officer of planting bag.

1 Cases that cite this headnote

[8] Criminal Law
Matters Not Sustained by Evidence

Matters not in evidence cannot be properly
considered by the jury, and it is misconduct for
the prosecutor to refer to such matters.

Cases that cite this headnote

[9] Criminal Law
Statements as to Facts, Comments, and

Arguments

To sustain a reversal on an assertion of
prosecutorial misconduct, a defendant must
establish both that the prosecutor's conduct
called to the attention of the jurors matters
they would not be justified in considering
in determining their verdict and, under the
circumstances of the particular case, the error is
substantial and prejudicial.

Cases that cite this headnote

[10] Criminal Law
Particular statements, arguments, and

comments

Defendant's claims of allegedly inappropriate
vouching by prosecutor would be reviewed
by Supreme Court under futility exception to
requirement that such claims be preserved by
specific objection at trial where, after defense
counsel asserted initial general objection to
prosecutor's statements, trial court interrupted
and directed prosecution to “go ahead,”
admonishing defense counsel with assertion that
“this is argument and you were given the benefit
of silence.”

1 Cases that cite this headnote

[11] Criminal Law
Credibility of other witnesses

It is improper for a prosecutor to bolster a witness
by vouching for his credibility; such vouching
is improper because it invites the jury to rely on
matters outside the record.
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Cases that cite this headnote

[12] Criminal Law
Credibility of other witnesses

Prosecutor's inviting the jury to credit the
testimony of the state's witness is not, without
more, improper vouching.

Cases that cite this headnote

[13] Criminal Law
Credibility and Character of Witnesses; 

 Bolstering

Impermissible witness vouching occurs when
the prosecution places the prestige of the
government behind the witness by making
explicit personal assurances of the witness'
credibility, or implicitly indicating that
information not presented to the jury supports the
testimony.

Cases that cite this headnote

[14] Criminal Law
Credibility of other witnesses

Prosecutor did not improperly vouch for witness
by making statement during closing argument
that arresting officer had “nothing to gain by
bringing in preconceived notions” with respect
to his approach of drug possession defendant,
whom officer believed at the time to be an
individual with several outstanding warrants
and a suspect in a previous drug investigation;
prosecutor made no explicit statement that he
personally knew officer to be truthful and did not
ask jury to take his word for it that officer was a
credible witness, and instead urged jury to view
with skepticism defense counsel's argument that
officer's perception of events was undermined by
preconceived notions.

Cases that cite this headnote

[15] Criminal Law
Particular statements, comments, and

arguments

Even if prosecutor's comment, made during
closing argument when discussing potential
conclusions to be drawn from fact that drug
possession defendant had over $800 in cash in
his wallet at time of arrest, about prosecutor's
own practices for carrying cash, was improper,
comment did not warrant reversal where
prosecutor immediately instructed jury to rely on
its own experience and not his own.

Cases that cite this headnote

[16] Criminal Law
Statement of evidence

There was no misconduct in prosecutor's
summary of evidence and ultimate insistence
that state had proven drug possession defendant's
guilt beyond a reasonable doubt; prosecutor did
not ask jurors to defer to state's judgment over
its own, and simply summarized his position and
evidence supporting it.

Cases that cite this headnote

Attorneys and Law Firms

*665  Sean D. Reyes, Att'y Gen., Brian L. Tarbet, Jeffrey S.
Gray, Michelle M. Young, Asst. Att'ys Gen., Salt Lake City,
for appellee.

Joanna E. Landau, Kerri S. Priano, Salt Lake City, for
appellant.

Justice LEE authored the opinion of the Court, in which Chief
Justice DURRANT and Justice DURHAM joined.

Opinion

Justice PARRISH authored a dissent, in which Associate
Chief Justice NEHRING joined.

*666  Justice LEE, opinion of the Court:

¶ 1 Shannon Ashcraft appeals his convictions of possession
of a controlled substance with intent to distribute, unlawful
possession of a dangerous weapon, and possession of drug
paraphernalia. Ashcraft asserts that there was insufficient
evidence to establish his possession of the contraband and,
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alternatively, that his conviction should be reversed on the
basis of prosecutorial misconduct at trial. We disagree on both
counts and accordingly affirm.

I

[1]  ¶ 2 In August 2011, Sergeant Huggard, a Murray City
police officer, was patrolling a motel parking lot known for

frequent drug activity. 1  One night, Huggard observed a tan
Ford Ranger truck with a distinctive black panel driving
through the parking lot. From the license plates, Huggard
determined that the truck belonged to a man named Justin
Sorenson. Huggard also discovered that Sorenson had several
outstanding warrants and a suspended driver's license, and
learned that he had been a suspect in a previous drug
investigation.

¶ 3 Later, in the early morning hours, Huggard saw the truck
again. The truck had a male driver and a female passenger.
The driver pulled the truck into the motel lot, and both the
driver and the passenger went into a motel room.

¶ 4 The next night, Huggard returned to the area to patrol
again. He saw the tan truck again, with the same male driver
and female passenger. He began to follow the truck but did
not signal or otherwise direct the driver to stop. After a while,
the driver pulled over on his own accord and waited for
Huggard to approach. Huggard asked the driver whether he
was Sorenson. The driver answered in the negative. He then
identified himself as Shannon Ashcraft; explained that he had
borrowed the truck from Sorenson, who was in the hospital;
and admitted that he did not have a valid driver's license.

¶ 5 As for the passenger, she identified herself as April
Chavez. Chavez also indicated that she did not have a valid
license. Because neither Ashcraft nor Chavez was licensed
to drive the truck, Huggard began impoundment proceedings
and called for backup, as well as a K9 unit.

¶ 6 During the impound process, Huggard asked Ashcraft and
Chavez to exit the truck. As Chavez exited, a large, open
bottle of alcohol fell from her lap. At that point, Huggard
asked Ashcraft and Chavez if they consented to be searched
for drugs and weapons. Both agreed. During the search,
Ashcraft appeared “very nervous” and was “fidgeting around
a lot.” Huggard “had a difficult time getting any kind of
eye contact” with him. In the course of the search, Huggard
discovered that Ashcraft was carrying a pocketknife with a

“brownish/black tar substance” on the blade. He also found
that Ashcraft was carrying a wallet containing $793 in cash.
Huggard did not find drugs or weapons when searching
Chavez. After the search, Huggard allowed Chavez to take
her belongings and leave.

¶ 7 Next, Huggard performed an inventory search of the
vehicle pursuant to the impound. In the bed of the truck,
tucked between the edge of the truck bed and a spare tire on
the driver's side, Huggard found a green zippered bag. He
also noted that the rear window between the cab and bed was
open. Huggard asked Ashcraft to identify the owner of the
bag. Ashcraft responded that he didn't know whose bag it was,
and indicated—before the bag was opened—that Huggard
“must have put the bag there.” Inside the bag, Huggard found
thirty to forty baggies, some containing a “white crystal-like
substance” and some containing a “brown caked tar[-]like
substance,” several bottles of pills, two digital scales, three
glass pipes with white residue on them, *667  other drug
paraphernalia, and a pink stun gun with a charger.

¶ 8 None of the contraband found in the bag was tested for
fingerprints. And none of the substances in the bags, in the
pill bottles, or on the blade of Ashcraft's pocketknife were
conclusively identified through laboratory testing. Also, the
K9 unit's detection dog apparently did not alert on a sweep of
the truck. Yet Huggard himself identified all of the substances
in question, based on his experience over several years as a
narcotics officer.

¶ 9 Huggard testified that the “brown caked tar[-]like
substance” on the blade of the knife and in some of the baggies
was consistent with heroin, based on the look and smell of the
substance. He also testified that he confirmed this conclusion
by performing a test using a field test kit, which generated
a positive result for an opiate. And he identified the “white
crystal-like substance” in the other baggies as consistent with
methamphetamine, a conclusion that was also consistent with
a positive result from a field test kit. As for the pills in the
bottles, Huggard identified them as hydrocodone, oxycodone,
Alprazolam, and Clonazepam. He did so by observing the
markings on the pills and comparing them visually to pills in
a “drug bible.”

¶ 10 Ashcraft was arrested and charged with six counts
of possession of a controlled substance with an intent to
distribute, two counts of unlawful possession of a dangerous
weapon, one count of possession of drug paraphernalia,
driving on a suspended license, possession of an open
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container of alcohol in a vehicle, and failure to signal.
Because he was not in direct control of the contraband at
the time of his arrest, Ashcraft's possession charges were
prosecuted under a constructive possession theory, under
which the jury was asked to draw an inference based on
circumstantial evidence connecting him with the contraband.
See State v. Fox, 709 P.2d 316, 318–19 (Utah 1985)
(explaining the theory of constructive possession).

¶ 11 At trial, the defense spent a significant amount of
time highlighting the potential room for reasonable doubt
in the State's case against Ashcraft. During Huggard's cross
examination, defense counsel elicited testimony that he
originally thought the driver of the truck was Sorenson, that
K9 dogs on the scene had not alerted on the truck, that no
fingerprints were collected, that the drugs were not identified
in a lab, that Chavez was also in the car with Ashcraft, and
that the pink stun gun was of the type that is often marketed
to women.

¶ 12 During closing arguments, Ashcraft's counsel urged
the jury to avoid “preconceived notions” about Ashcraft.
Counsel also went on to suggest that Sergeant Huggard
had harbored “preconceived notions” against Ashcraft, as
evidenced by his “speculating” that the man driving the truck
was Sorenson. And the defense suggested that Huggard's
preconceived notions had affected his “ability to perceive the
circumstances.”

¶ 13 In response to the notion that Huggard “had it out to get
Mr. Ashcraft,” the prosecutor asserted in closing that Huggard
had “no ax to grind” and had “nothing to gain by that, neither
does any police officer.” Counsel also proceeded to assert that
“[i]f a police officer were to make up stuff or do something
like that, that's their career on the line,” and that “Sergeant
Huggard has nothing to gain by bringing in preconceived
notions.”

¶ 14 Later in the prosecutor's closing argument, he argued that
the cash in Ashcraft's wallet should lead the jury to infer that
he was in the business of selling the drugs found in the truck.
The prosecutor asserted that he usually had only about ten
dollars in his wallet at a time, as well as a debit card, “so for
me to have $800 would be out of the ordinary.” He then stated
“I would submit that that's probably normal for most people,
but I leave that to your personal experience.”

¶ 15 The prosecutor also summed up the circumstantial
evidence as a whole and argued that the jury should infer that
Ashcraft was in possession of the contraband:

Given that we had the nexus between
the knife, having heroin, the bag
having heroin, his activities, the
amount of cash he had on him the
amount of the pills that were in the
bag, the State proceeded on what we
had. And I would submit to you *668
that [the] State has proven beyond a
reasonable doubt that the defendant
possessed these drugs with the intent
to distribute them.

¶ 16 The jury convicted Ashcraft on all charges. He
now appeals his convictions of possession of a controlled
substance with intent to distribute, possession of drug

paraphernalia, and possession of a dangerous weapon. 2

II

¶ 17 Ashcraft's principal argument on appeal is a challenge
to the sufficiency of the evidence to establish constructive
possession. Alternatively, Ashcraft also challenges his
convictions on the basis of alleged prosecutorial misconduct.
We reject both sets of arguments and affirm.

A

[2]  ¶ 18 On a sufficiency of the evidence claim we give
substantial deference to the jury. We “review the evidence
and all inferences which may reasonably be drawn from it in
the light most favorable to the verdict.” State v. Nielsen, 2014
UT 10, ¶ 46, 326 P.3d 645 (internal quotation marks omitted).
Inferences may reasonably be drawn from circumstantial
evidence. Id. ¶ 47. And a jury's inference is reasonable “unless
it falls to a level of inconsistency or incredibility that no
reasonable jury could accept.” State v. Maughan, 2013 UT
37, ¶ 14, 305 P.3d 1058 (internal quotation marks omitted).

[3]  [4]  ¶ 19 For possession charges, the circumstantial
evidence necessary to convict is evidence showing a
“sufficient nexus between the accused and the [contraband]
to permit an inference that the accused had both the power
and the intent to exercise dominion and control over the
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[contraband].” State v. Fox, 709 P.2d 316, 319 (Utah 1985).
The analysis of the evidence under this standard depends
“upon the facts and circumstances of each case.” Id. Yet
our cases have identified some relevant considerations that
a jury may consider. Those factors include “ownership and/
or occupancy of the residence or vehicle”, presence of the
defendant when the contraband is discovered, the defendant's
proximity to the contraband, previous drug use by the
defendant (if the contraband is drug-related), incriminating
statements or behavior, and presence of contraband in a
specific area where the defendant had control. State v.
Workman, 2005 UT 66, ¶ 32, 122 P.3d 639.

[5]  [6]  ¶ 20 This is not an exhaustive list, and some
factors may not be pertinent in all cases. Id. Certain factors,
moreover, may be insufficient by themselves to establish
possession as a matter of law. Ownership or occupancy of
the premises where contraband is discovered, for example,
may not be enough to show constructive possession by

itself. Fox, 709 P.2d at 319. 3  That said, it is a rare case
where the defendant's ownership or occupancy is truly the
sole nexus with the contraband. In cases where there is
additional evidence, including circumstantial evidence, that
strengthens the nexus between ownership or occupancy and
the contraband, the jury may consider those circumstances in

drawing an inference of possession. 4

*669  [7]  ¶ 21 Ashcraft asserts that the only connection
between him and the green bag was his occupancy of
the truck. And he accordingly insists that the evidence is
insufficient as a matter of law. We disagree. Here there is
more than just evidence of occupancy of the vehicle. Several
other considerations suggest a connection between Ashcraft
and the green bag, and those considerations, taken together,
establish a reasonable basis for a conclusion that Ashcraft

was in possession of the contraband. 5  Ashcraft repeatedly
drove through an area known for drug activity during late
night and early morning hours, while carrying a large amount
of cash. The bag was in close enough proximity that Ashcraft
could have reached through the open window and touched it
from the driver's seat. Ashcraft accused the arresting officer
of planting the bag in the truck immediately upon being asked
about it—and before it had been opened. And a substance,
identified as heroin by the arresting officer, was found on the
blade of the pocketknife he was carrying.

¶ 22 Each of these pieces of evidence would, taken on its
own, be a slim basis for inferring possession. And each
piece of evidence could have an innocent explanation. But

cumulatively this evidence is sufficient to sustain a reasonable
jury verdict. A reasonable jury could conclude from this
evidence that there was a sufficient nexus between the
bag and Ashcraft to establish the element of constructive
possession. See Workman, 2005 UT 66, ¶ 35, 122 P.3d 639
(although individual factors “[t]aken alone” may be unlikely
“to establish a sufficient nexus,” the “cumulative effect” of
such factors may be “such that a reasonable jury could have
concluded that there was a sufficient nexus” to establish
constructive possession).

¶ 23 The dissent second-guesses the inferences adopted by
the jury on individual pieces of evidence, while also declining
to defer to the jury's assessment of the cumulative effect of
the evidence as a whole. Specifically, the dissent dismisses
any inference from Ashcraft's “late-night presence in an area
known for drug activity with a large amount of cash” as
“speculative,” infra ¶ 48; posits an alternative explanation for
Ashcraft's incriminating accusation that the arresting officer
had “planted” the bag, infra ¶ 49; and concludes that “it is
mere speculation to assume that the contraband found in the
green bag belonged to Mr. Ashcraft simply because he had a
knife that contained a suspect residue.” Infra ¶ 50.

¶ 24 These are fair arguments for counsel to present to
the jury in closing. But our review on appeal is different.
The question presented is not whether we can conceive of
alternative (innocent) inferences to draw from individual
pieces of evidence, or even whether we would have reached
the verdict embraced by the jury. It is simply whether the
jury's verdict is reasonable in light of all of the evidence taken
cumulatively, under a standard of review that yields deference
to all reasonable inferences supporting the jury's verdict. We
affirm on that basis.

¶ 25 We also reject a number of the dissent's arguments
on their own terms. First, Ashcraft's incriminating statement
need not “necessarily suggest” a connection to the bag to
support the jury's verdict. Infra ¶ 49. *670  And the fact that
we can identify an “equally” plausible alternative inference
is not nearly enough to set that verdict aside. Infra ¶ 49.
The inference to be drawn from the evidence was the jury's
to make (within reason), and the inference it apparently
drew was reasonable—more so, in fact, than the notion that
Ashcraft may have accused the officer of planting the bag
because he knew the contents of the bag, knew it “belonged
to Ms. Chavez or Mr. Sorenson,” and “intended to distance
himself from it because he was aware of its contents.” Infra ¶
49. Accusing a police officer of planting evidence is a brash
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move. If Ashcraft knew that the bag contained contraband
but wasn't its owner, surely he would have simply disclaimed
ownership instead of accusing a police officer. At least that's
the way the jury seems to have seen the matter, on a point

meriting our deference on appeal. 6

¶ 26 Second, there was more than “mere speculation” linking
the substance on Ashcraft's knife to the “contraband found
in the green bag.” Infra ¶ 50. Officer Huggard testified,
based on his experience and results of field tests, that the
“brown caked tar[-]like powdery substance” on the blade of
the knife and in some of the baggies in the green bag was
consistent with heroin. So, despite the dissent's insistence
to the contrary, there was “evidence that the substance on
the knife was the same as the illicit substance in the green
bag.” Infra ¶ 50. And the evidence regarding Ashcraft's
knife is accordingly supportive of the jury's determination of
constructive possession.

¶ 27 This and other evidence in the case could be suspect if
taken in isolation. But in light of the totality of the evidence
taken as a whole, we conclude that there was sufficient
evidence to sustain a verdict based on a determination of
constructive possession. And in light of that evidence, we find
it unnecessary to eliminate other reasonable inferences to be
drawn from the evidence—such as the notion that Ashcraft
may have had an innocent reason to be in an area known for
drug activity with a large amount of cash late at night, infra ¶
48, or that Chavez or Sorenson could have been the owner or
possessor of the green bag, infra ¶ 51. The question presented
is not whether some other (innocent) inference might have
been reasonable. It is simply whether the inference adopted by
the jury was sustainable. We conclude that it was and affirm
on that basis.

¶ 28 In so doing, we acknowledge the lack of direct, forensic
evidence tying Ashcraft to the contraband in question. As the
dissent indicates, the record is devoid of fingerprint evidence
tying Ashcraft to the contraband, of any of Ashcraft's
“personal items ... intermingled with the items found in
the green bag,” or of “drugs on defendant's person” (other
than the heroin residue on his knife). Infra ¶ 53. And it is
certainly true that the results of further investigation might
have weakened the prosecution's case. But it might also have
strengthened it. And in any event those speculative prospects
have nothing to do with the question before us. A reviewing
court is not to measure the sufficiency of the evidence against
a hypothetical—CSI-based—investigative ideal. Instead of
imagining the evidence that might have been presented, we

consider the evidence that was presented, and evaluate its
sufficiency through a lens that gives the jury's verdict the
benefit of all reasonable inferences. We find the evidence
sufficient, and not undermined by speculation about further

investigation that might have taken place. 7

*671  ¶ 29 Ashcraft is also right to note that the evidence
could alternatively have supported a determination that the
contraband was connected to Sorenson and/or to Chavez. But
that is likewise insufficient to undermine our confidence in
the verdict. The alleged connection to alternative suspects
was a fruitful source of cross-examination and argument to
the jury. And as noted above, defense counsel in fact availed
herself of this line of argument. Yet the jury was by no means
compelled to accept the existence of reasonable doubt posited
by the defense's finger-pointing, and in fact it did not accept
the argument.

¶ 30 For all of these reasons, the jury made a reasonable
inference that Ashcraft was in constructive possession of
the green bag. We cannot disturb the jury's conclusion just
because it could have reasonably come to a different one.

B

[8]  [9]  ¶ 31 Matters not in evidence cannot be properly
considered by the jury. It is misconduct for the prosecutor
to refer to such matters. See State v. Hopkins, 782 P.2d 475,
478 (Utah 1989). To sustain a reversal on an assertion of
prosecutorial misconduct, a defendant must establish both
that the prosecutor's conduct “call[ed] to the attention of the
jurors matters they would not be justified in considering in
determining their verdict and, under the circumstances of the
particular case, the error is substantial and prejudicial.” State
v. Tillman, 750 P.2d 546, 555 (Utah 1987).

¶ 32 Ashcraft cites three instances of alleged misconduct in
the prosecutor's closing argument. He asserts, specifically,
that the prosecutor improperly vouched for the credibility of
Huggard's testimony; that he vouched for the credibility of the
evidence; and that he vouched for the strength of the State's
case as a whole. And on each point Ashcraft asserts that the
prosecution made reference to material not in the record.

[10]  ¶ 33 A threshold question concerns preservation. The
State urges us to decline to reach the merits of Ashcraft's
claims on the ground that he failed to preserve a specific
objection to each of the foregoing instances of alleged
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“vouching.” Upon review of the record we agree that there
was no specific articulation of a basis for objecting to the
prosecution's statements—only a general objection (without
a basis or explanation) at the first mention of the notion that
Huggard had “nothing to gain by bringing in preconceived
notions.” But we nonetheless proceed to the merits on
the basis of an exception to the general requirement of
preservation. We hold, specifically, that it would have been
futile for Ashcraft to have preserved a specific objection in
the district court, and on that basis we excuse him from his

failure to do so. 8

¶ 34 The basis for our determination of futility is this:
After defense counsel asserted an initial, general objection
to the prosecution's assertion that Huggard had “nothing
to gain by bringing in preconceived notions,” the district
court interrupted and directed the prosecution to “go ahead,”
admonishing defense counsel with the assertion that “this is
argument and you were given the benefit of ... silence.” Under
the circumstances and given the timing, tone, context, and
content of the district court's response, we deem it reasonable
for defense counsel to have viewed this response as an
indication of the court's unwillingness to hear any further
objection or explanation. And we accordingly *672  deem
such further objection or explanation sufficiently futile to

excuse Ashcraft's failure to preserve a specific objection. 9

[11]  [12]  [13]  ¶ 35 That determination requires us to
proceed to the merits of Aschraft's claims of prosecutorial
misconduct. Initially, we acknowledge the impropriety of
a prosecutor's “bolster[ing] a witness by vouching for his
credibility.” State v. Carter, 776 P.2d 886, 892 (Utah
1989) (internal quotation marks omitted). Such vouching
is improper because it invites the jury to rely on matters
outside the record. Yet the matter of vouching is not just
inviting the jury to credit the testimony of the state's witness.
That is standard operating procedure, and hardly misconduct.
Impermissible vouching, on the other hand, occurs when
the prosecution “place [s] the prestige of the government
behind the witness by making explicit personal assurances
of the witness' credibility,” or “implicitly ... indicat [es] that
information not presented to the jury supports the testimony.”
Id. (internal quotation marks omitted).

[14]  ¶ 36 Under this framework, the prosecutor's statements
about Huggard did not amount to impermissible vouching.
First, the prosecutor made no explicit statement that he
personally knew Huggard to be truthful. He did not ask
the jury to take his word for it that Huggard was a

credible witness. Such an argument would call the jury's
attention to matters it is not “justified in considering in
determining their verdict”—the prosecutor's personal opinion
of a witness. Instead, the prosecutor, in direct response to
defense counsel's argument that Huggard's perception of the
events was undermined by “preconceived notions,” urged the
jury to view that argument skeptically. He did so by arguing
that there was no reason to believe that Huggard or any officer
would have had “preconceived notions” against suspects, and
highlighted the lack of evidence showing that Huggard had
an “ax to grind” against Ashcraft in particular.

¶ 37 Second, the prosecutor did not imply that he knew more
about Huggard than the jurors did, or implore them to take
such information into consideration in evaluating Huggard's
testimony. Instead, this was a matter of both the prosecution
and the defense urging the jury to evaluate the officer's
credibility based on their own understanding of incentives
generally facing the police—with the defense insisting that
Huggard may have harbored “preconceived notions” against
Ashcraft and asserting that such notions may have affected his
“ability to perceive the circumstances,” and the prosecution
responding with the suggestion that an officer's “career [could
be] on the line” if he “were to make up stuff or do something
like that.” This was not vouching through an allusion to
information known to the prosecution but not in the record.
It was an instance of both the defense and the prosecution
seeking to urge the jury to assess the officer's credibility in
a manner consistent with their respective positions—and in
accordance with common-sense incentives and reasonable
inferences generally known to the jury. That is permissible—
and not at all a matter of vouching. See State v. Bakalov, 1999
UT 45, ¶ 59, 979 P.2d 799 (prosecution may “fully discuss
with the jury reasonable inferences and deductions drawn
from the evidence”); Delacruz v. State, 10 P.3d 1131, 1132–
33 (Wyo.2000) (holding it was not prosecutorial misconduct
to refer to the background of witnesses and argue that “[y]our
common sense will tell you that ... they have no reason to
come into this courtroom and orchestrate a lie,” because the
prosecutor was “simply asking the jury to apply common
sense to the evidence it had heard”).

[15]  ¶ 38 For the same reason, it was permissible for
the prosecutor to discuss the potential conclusions to be
drawn from the *673  cash in Ashcraft's wallet. The cash in
Ashcraft's wallet may be subject to a reasonable inference that
it was a result of drug activity—or, alternatively, a contrary
inference that it was there for an innocent reason. But as it
was up to the jury to make that inference, it was acceptable
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for the prosecutor to discuss the matter, and to urge the jury to
make an inference in the prosecution's favor. Bakalov, 1999
UT 45, ¶ 59, 979 P.2d 799. The prosecutor may have gone
too far when he pressed this inference in terms of his own
personal experience. But even if the comment about his own
practices for carrying cash crossed a line, that comment was
harmless, as the prosecutor immediately instructed the jury
to rely on their own experience and not his own. State v.
Pearson, 943 P.2d 1347, 1352–53 (Utah 1997) (holding that
it was improper for a prosecutor to “offer[ ] a factual assertion
based on his own experience” but that the statement was
not reversible prosecutorial misconduct because he “made
no effort to hold himself out as an expert, and he addressed
matters that are within the general realm of human experience
and common sense”).

[16]  ¶ 39 Finally, there was no prosecutorial misconduct
in the prosecution's summary of the evidence and ultimate
insistence that the State had proven Ashcraft's guilt beyond
a reasonable doubt. This was nothing more than a summary
assertion of the prosecution's quintessential position in
closing argument. Such assertion did not venture into the
forbidden territory of calling upon the jury to “trust the
Government's judgment rather than [the jury's] own view of
the evidence.” State v. Hopkins, 782 P.2d 475, 480 (Utah
1989) (quoting United States v. Young, 470 U.S. 1, 18–19, 105
S.Ct. 1038, 84 L.Ed.2d 1 (1985)). The prosecutor did not ask
the jurors to defer to the state's judgment over their own. He
simply summarized his position and the evidence supporting
it and then asked the jury to enter a conviction. Such a
statement is as commonplace as it is innocuous in closing
argument—a matter well within the realm of appropriate
prosecutorial conduct.

III

¶ 40 We affirm on the above grounds. We deem the evidence
presented to the jury to be sufficient to sustain a reasonable
inference of Ashcraft's constructive possession. And we find
no basis for a determination of prosecutorial misconduct.

Justice PARRISH, dissenting:
¶ 41 I cannot join the court in affirming Mr. Ashcraft's
conviction because the evidence is insufficient to establish
that Mr. Ashcraft constructively possessed the drugs and
paraphernalia found in Mr. Sorenson's truck. Under the court's
reasoning, anyone who has the misfortune of occupying

a vehicle in which illegal drugs are found is subject to
conviction. That cannot be the law.

¶ 42 We “overturn a conviction for insufficient evidence
when ... the evidence is insufficient to prove each element of
the crime beyond a reasonable doubt.” State v. Fox, 709 P.2d
316, 318 (Utah 1985). Although we review the evidence “in
the light most favorable to the verdict,” State v. Nielsen, 2014
UT 10, ¶ 30, 326 P.3d 645, we must overturn a conviction
when “the evidence is sufficiently inconclusive or inherently
improbable such that reasonable minds must have entertained
a reasonable doubt that the defendant committed the crime for
which he or she was convicted.” State v. Holgate, 2000 UT
74, ¶ 18, 10 P.3d 346 (internal quotation marks omitted).

¶ 43 Because the evidence presented fails to establish a
nexus between Mr. Ashcraft and the drugs and paraphernalia
found in the green bag, I believe that a reasonable juror
necessarily would have harbored some reasonable doubt as
to Mr. Ashcraft's guilt. Accordingly, I would reverse his
conviction.

¶ 44 Mr. Ashcraft was convicted of possessing a controlled
substance with intent to distribute. See UTAH CODE § 58–
37–8(1)(a)(iii). The State prosecuted Mr. Ashcraft on a theory
of constructive possession, which requires a “sufficient
nexus between the accused and the drug [or paraphernalia]
*674  to permit an inference that the accused had both

the power and the intent to exercise dominion and control
over the drug [or paraphernalia].” State v. Layman, 1999
UT 79, ¶ 13, 985 P.2d 911 (alterations in original) (internal
quotation marks omitted). But mere proximity to the drugs
or paraphernalia, without additional evidence of control and
dominion, is insufficient to establish possession, especially
when proximity is not exclusive. See Fox, 709 P.2d at 319.

¶ 45 The truck in which the contraband was found belonged to
Mr. Sorenson. Indeed, Sergeant Huggard initially believed he
was following and pulling over Mr. Sorenson. Sgt. Huggard
learned Mr. Ashcraft was the driver only after pulling him
over. At that time, the truck was also occupied by Ms. Chavez,
who was sitting in the passenger seat. While following the
truck and pulling Mr. Ashcraft over, Sgt. Huggard neither saw
anyone place an item in the truck's bed nor put their hands out
of the truck's back window. And it is inherently improbable
that Mr. Ashcraft could have put his right-hand through the
cab window to hide an item on the far-left side of the truck
bed while maintaining control of the vehicle and avoiding
detection by Sgt. Huggard.
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¶ 46 During the initial search of the truck, Sgt. Huggard did
not find any drugs or paraphernalia. Later, when the green
bag was found, the contraband was tucked so far out of sight
and was so inaccessible that a K–9 officer and dog did not
detect it. The green bag contained a pink stun gun. Although
Ms. Chavez had easier access to the green bag than Mr.
Ashcraft, she was allowed to leave. Finally, despite the fact
that three people had access to the green bag, the police did
not conduct any forensic testing of the physical evidence.
These facts raise serious questions as to whether Mr. Ashcraft
had any knowledge of the green bag's existence, and even
more serious questions about whether he exercised dominion
and control of it.

¶ 47 The majority acknowledges that there is no evidence
directly linking Mr. Ashcraft to the illicit drugs. It instead
relies on three inferences to create the necessary nexus.
These are Mr. Ashcraft's presence in an area known for
drug activity while carrying a large amount of cash, Mr.
Ashcraft's allegedly incriminating statement to the police, and
Mr. Ashcraft's possession of a knife with a brown substance
on it. But if these inferences are sufficient to support a
conviction based on constructive possession, there is no
practical limit to the concept of constructive possession when
applied to someone in nonexclusive proximity to illegal drugs
or paraphernalia.

¶ 48 Mr. Ashcraft's late-night presence in an area known
for drug activity with a large amount of cash creates no
nexus between him and the items in the green bag. Instead, it
raises only a speculative possibility of Mr. Ashcraft's intent
to distribute drugs. And Ms. Chavez was seen in the truck
both nights, while Mr. Ashcraft may have been driving the
truck on only the second night. In short, Mr. Ashcraft's late-
night presence in a questionable neighborhood when the other
possible possessors were also present cannot give rise to the
inference that the drugs belonged to Mr. Ashcraft.

¶ 49 The court construes Mr. Ashcraft's accusation that the
arresting officer planted the green bag “immediately upon
being asked about it” as an incriminating statement. Supra
¶ 21. But this statement is consistent with Mr. Ashcraft's
other statements disclaiming ownership of the bag and does
not necessarily suggest a knowledge of its contents. Indeed,
it is equally consistent with the possibility that the bag in
fact belonged to Ms. Chavez or Mr. Sorenson and that Mr.
Ashcraft intended to distance himself from it because he
suspected its contents. Mr. Ashcraft's allegedly incriminating

statement is much different from the statements on which
we have relied in other cases where incriminating behavior
or statements gave rise to an inference of constructive
possession. Fox, 709 P.2d at 319 (citing United States v.
Garcia, 655 F.2d 59, 62 (5th Cir.1981) (noting that defendant
nodded affirmatively when introduced as owner of cocaine);
Francis v. State, 410 So.2d 469, 471 (Ala.Crim.App.1982)
(noting that the defendant slammed a door in the face of
police and yelled, “throw it in the fire”); Allen v. State, 158
Ga.App. 691, 282 S.E.2d 126, 127 (1981) *675  (noting that
the defendant told an unnamed individual that the defendant
had $500 worth of marijuana)).

¶ 50 The brown substance on Mr. Ashcraft's knife is similarly
insufficient to link him to the green bag. Even if the substance
were an opiate-derivative, it is mere speculation to assume
that the contraband found in the green bag belonged to
Mr. Ashcraft simply because he had a knife that contained
a suspect residue. And such speculation is insufficient to
overcome reasonable doubt as to the ownership of the green
bag. In my view, no nexus between the knife and green bag
could be drawn absent some evidence that the substance on
the knife was the same as the illicit substance in the green
bag. But the State presented no such evidence. While the
State may have charged Mr. Ashcraft with possession of drug
paraphernalia based on the substance on the knife, the knife
itself is not evidence that Mr. Ashcraft committed the separate
crime of possessing the green bag. Without some evidence
linking Mr. Ashcraft to the drugs, it is a fallacy to infer that
he possessed and intended to distribute drugs just because he
was driving a borrowed truck in a questionable neighborhood
late at night, carrying cash.

¶ 51 Mr. Ashcraft shared possession of the vehicle with
two other individuals. Accordingly, in order to support a
verdict of guilt, the inferences relied on by the State must
either exclude the other individuals as possible possessors or
point to Mr. Ashcraft as the possessor of the contraband. See
Fox, 709 P.2d at 320 (“[E]vidence supporting the theory of
‘constructive possession’ must raise a reasonable inference
that the defendant was engaged in a criminal enterprise and
not simply a bystander.”); State v. Salas, 820 P.2d 1386,
1388 (Utah Ct.App.1991) (“In order to find that the accused
was in possession of drugs found in an automobile he was
not the sole occupant of, and did not have sole access to,
there must be other evidence to buttress such an inference.”).
Without evidence creating a nexus between Mr. Ashcraft and
the drugs, or excluding the other two possible possessors, Mr.
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Ashcraft may be serving a sentence for the criminal activity
of others.

¶ 52 I acknowledge that the evidence presented at trial may
have been sufficient to sustain a conviction if Mr. Ashcraft
had exclusive possession of the vehicle. But he did not.
The vehicle was actually owned by and registered to Mr.
Sorenson, a suspected drug dealer. And the State did not
dispute that Mr. Ashcraft had borrowed the truck when
Mr. Sorenson was hospitalized. While the contraband was
theoretically within reach of Mr. Ashcraft, the officer did not
see him reach into the back of the truck. More importantly,
the contraband was also in reach of Ms. Chavez, but the
police did not bother to question or search her. See Salas,
820 P.2d at 1388 (acknowledging that drugs found where a
passenger had been sitting “renders the remaining evidence
sufficiently inconclusive as to whether defendant knew of the
presence of the cocaine”). In short, the evidence does not link
Mr. Ashcraft with the contents of the green bag, nor does it
exclude Mr. Sorenson or Ms. Chavez as the owner. In my
view, the inferences on which the majority relies are simply
insufficient to establish beyond a reasonable doubt that Mr.
Ashcraft exercised dominion and control over the green bag.

¶ 53 The State's failure to offer any direct evidence linking
Mr. Ashcraft to the green bag also speaks volumes. Although I
agree with the court that we must not “imagin[e] the evidence

that might have been presented,” supra ¶ 28 (emphasis
omitted), it is nonetheless helpful to identify the lacking
evidence that may have supported a finding of constructive
possession. Here, the State did not present any evidence
“linking or tending to link” Mr. Ashcraft with the drugs,
including, “sale of drugs, use of drugs, ... drugs in plain view,
and drugs on defendant's person.” Salas, 820 P.2d at 1388.
His personal items were not intermingled with the items found
in the green bag. See State v. Workman, 2005 UT 66, ¶ 34,
122 P.3d 639. And the State presented “no forensic evidence
tying” Mr. Ashcraft to the green bag, such as fingerprints
or drug-testing of the knife and heroin inside the green bag.
See State v. Gonzalez–Camargo, 2012 UT App 366, ¶ 24,
293 P.3d 1121. Finally, the State *676  made no attempt to
determine whether Ms. Chavez was the owner of the green
bag.

¶ 54 In my view, this case rests exclusively on Mr. Ashcraft's
proximity to drugs; the inferences on which the State relies
are insufficient to give rise to the inference that Mr. Ashcraft
constructively possessed the green bag. Accordingly, I would
reverse his conviction.

All Citations

349 P.3d 664, 779 Utah Adv. Rep. 48, 2015 UT 5

Footnotes
1 When reviewing a sufficiency of the evidence claim, we must take the “evidence and all inferences which may reasonably

be drawn from it in the light most favorable to the verdict of the jury.” State v. Nielsen, 2014 UT 10, ¶ 30, 326 P.3d 645
(internal quotation marks omitted). Thus, although Ashcraft disagrees with these factual circumstances in some respects,
and in particular the deductions to be made from them, we recite the version of the events supporting the jury's verdict.

2 Ashcraft does not appeal his convictions for driving on a suspended license, having an open container in a vehicle, and
failure to signal.

3 This rule is a sensible one as far as it goes; if the only connection between a defendant and the contraband is bare title
or mere occupancy of the area in which it is found, there may be substantial room for reasonable doubt as to whether
the contraband belongs to the defendant. Such doubt may be especially substantial where other people with access to
the area could have placed the contraband in the home or vehicle without the owner's knowledge, and thus the owner
would have no “power and intent to exercise dominion and control” over it. State v. Fox, 709 P.2d 316, 320 (Utah 1985).
But the general principle is hardly a hard-and-fast rule, and this case falls outside it for reasons noted here.

4 See, e.g., State v. Workman, 2005 UT 66, ¶ 34 122 P.3d 639 (defendant who co-occupied an apartment with a meth lab
also had belongings intermingled with lab equipment, a history of methamphetamine use, purchased some containers
and glassware used in the lab, and left a fingerprint on one of the containers); State v. Hansen, 732 P.2d 127, 132 (Utah
1987) (defendant argued his only connection to marijuana was co-occupancy of an apartment, but he possessed drug
paraphernalia, the drugs were found in a locked box in his room under his clothing, and he possessed the key to the
box); Fox, 709 P.2d at 320 (evidence of ownership of a home plus several large greenhouses of marijuana constructed
in close proximity to the home, ownership of other drug paraphernalia and instruction books for growing marijuana, and
marijuana in such a large volume it was reasonable to conclude it must have been grown for distribution).
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5 The dissent's contrary conclusion is based in part on a misreading of our opinion. We do not conclude that “anyone
who has the misfortune of occupying a vehicle in which illegal drugs are found is subject to conviction.” Infra ¶ 41. Our
analysis is more nuanced; it is based on our sense of the cumulative effect of the evidence presented to the jury, and
on our conclusion that a reasonable jury could find constructive possession under these circumstances. It is one thing to
disagree with that conclusion—to assert that the evidence raises “serious questions” as to whether Ashcraft “exercised
dominion and control” over the green bag. Infra ¶ 46. It is misleading, however, to assert that the court has adopted a legal
rule that requires a finding of constructive possession in any case in which the defendant is “in non-exclusive proximity
to illegal drugs or paraphernalia.” Infra ¶ 41 (insisting that that “cannot be the law”); see also infra ¶ 47 (asserting that
“there is no practical limit to the concept of constructive possession when applied to someone in non-exclusive proximity
to illegal drugs or paraphernalia”). That is not the basis of our holding.

6 The dissent also seeks to diminish the significance of this inference on the ground that “Ashcraft's allegedly incriminating
statement is different from the statements on which we have relied in other cases where incriminating behavior or
statements gave rise to an inference of constructive possession.” Infra ¶ 49 (citing cases from other jurisdictions crediting
incriminating statements of defendants accused of constructive possession). But the cited cases are not ours, and in
any event they do not purport to establish any sort of floor or minimum basis for crediting a defendant's statement as
incriminating. That is a question of fact, not law. And it is a question on which the jury is entitled to deference in the
context of the evidence as a whole in this case, and not by comparison to the record in other cases.

7 The dissent concedes that our role is not to imagine “the evidence that might have been presented.” Infra ¶ 53. But it
then proceeds to insist that it is still somehow “helpful to identify the lacking evidence that may have supported a finding
of constructive possession.” Infra ¶ 53. We see no benefit to that imaginative comparison. The question presented is not
how this prosecution stacks up against a hypothetical ideal. It is simply to evaluate the evidence that was presented,
against a deferential standard of review yielding the benefit of the doubt to the jury's verdict.

8 See Roundy v. Staley, 1999 UT App 229, ¶ 6, 984 P.2d 404 (failure to preserve evidentiary objection excused where
district court unequivocally stated that videotape evidence would be admitted, making “further objection to the admission
of [the evidence] ... futile”); People ex rel. Klaeren v. Vill. of Lisle, 202 Ill.2d 164, 269 Ill.Dec. 426, 781 N.E.2d 223, 231
(2002) (“[T]here is no need to object when it is apparent that an objection would be futile.”); Staubes v. City of Folly Beach,
339 S.C. 406, 529 S.E.2d 543, 547 (2000) (“This Court does not require parties to engage in futile actions in order to
preserve issues for appellate review.”).

9 In so holding, we do not mean to suggest that further objection would always be futile any time a trial judge overrules an
objection in a manner cutting off the opportunity for further explanation. The question of futility is highly context-dependent
and case-specific—turning not just on the trial court's decision but on its timing, tone, and content. Here our decision is
based not only on the nature and timing of the district court's decision but on the tone of the admonition that followed it,
which seemed to suggest that further objections would not be tolerated to the extent they would deprive the prosecution
of the “benefit of ... silence” that was afforded to the defense.
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