
 

Utah Supreme Court 
Advisory Committee on the Utah Rules of Civil Procedure 

Meeting Agenda 
Rod Andreason, Chair 

 
Location: 

 
WebEx Meeting: Link 
 

Date: August 28, 2024 
 

Time: 4:00 – 6:00 p.m. 
 

Welcome and approval of minutes  Tab 1 Rod Andreason 
Introductions of new and current members, and 
review subcommittees Tab 2 Rod Andreason 

Supreme Court Style Guide reminder ------- Rod Andreason 

Update on New URCP Rule 87, effective Sept. 1 Tab 3 Rod Andreason 

Rules 65D and 65E – Administrative procedures Tab 4 Bret Randall 
Rule 26.4 – Recodification of probate statutes and 
need to update rule (Discussion) Tab 5 Judge Scott 

Request from Advisory Committee on Utah Rules 
of Professional Conduct to review Standard 16 for 
incorporation into the URCP (Discussion) 

Tab 6 Stacy Haacke 

Rule 63A - HJR008 – Joint Resolution Amending 
Rules of Civil Procedure on Change of Judge as a 
Matter of Right (Information) 

Tab 7 Rod Andreason 

Rule 35 – “medical examiner” language Tab 8 Rod / Stacy 

 
Reminder: Check style guide for conformity before rules are sent to the Supreme Court.  

https://utcourts.webex.com/utcourts/j.php?MTID=m076f330b5166a3234ce1be73925a8085


 
Upcoming Items: 
- Rule 62 with guest appearance from Leslie Slaugh (hopefully) 
- Rule 73 default attorney fee schedule 
- Subcommittees anytime they are ready 

 
URCP Committee Website: Link 
 
Meeting Schedule: 

August 28  

September 25 

October 23 

November 20 

December 18 

https://legacy.utcourts.gov/utc/civproc/
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UTAH SUPREME COURT ADVISORY COMMITTEE 

ON RULES OF CIVIL PROCEDURE 
 

Summary Minutes – May 22, 2024 
via Webex 

 
THIS MEETING WAS CONDUCTED ELECTRONICALLY VIA WEBEX 

 
Committee members Present Excused Guests/Staff Present 

Rod N. Andreason, Vice-Chair X  Stacy Haacke, Staff 
Lauren DiFrancesco, Chair X  Keri Sargent 
Trevor Lee  X Crystal Powell, Recording 

Secretary 
Ash McMurray X  Jacqueline Carlton 
Michael Stahler  X   
Timothy Pack  X  
Loni Page X   
Bryan Pattison X   
Judge Clay Stucki  X  
Judge Andrew H. Stone X   
Justin T. Toth  X  
Susan Vogel X   
Tonya Wright X   
Judge Rita Cornish X   
Commissioner Catherine Conklin X   
Giovanna Speiss  X  
Jonas Anderson X   
Heather Lester X   
Jensie Anderson X   
Judge Blaine Rawson  X  
Judge Ronald Russell X   
Rachel Sykes  X   
Judge Laura Scott, Emeritus X   
James Hunnicutt, Emeritus X   
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(1)  INTRODUCTIONS  
 

The meeting began at 4:03 p.m. after forming a quorum. Ms. Lauren DiFrancesco 
welcomed the Committee Members.  
 
 
(2)  APPROVAL OF MINUTES  
 

Ms. Di Francesco asked for approval of the April 2024 Minutes subject to 
amendments noted by the Minutes subcommittee. Mr. Rod Andreason moved to adopt the 
Minutes as amended. Mr. Michael Stahler seconded. The Minutes were unanimously 
approved.   
 
 
(3)       UPDATE ON NEW REMOTE HEARINGS RULE 
 

Ms. DiFrancesco gave an update on the new remote hearings Rule. She inquired 
whether it has been sent out for public comment and Ms. Stacy Hacke confirmed that it has 
been sent out as of May 21, 2024. 
 
 
(4)       RULE 18. JOINDER OF CLAMS AND REMEDIES  
 

Ms. DiFrancesco summarized the feedback received from public comments. Mr. 
Leslie Slaugh added the sole comment. He suggested that “will” in line 12 be replaced with 
“may.” The Committee generally discussed the removal of shall from the Rules and when 
to use “will” or “may” as directed by the Style Guide. Mr. Ash McMurray reminded the 
Committee of the Style Guide instructions. Ms. DiFrancesco noted that in this Rule, either 
word would mean the same thing however “may” is more deferential to the court. The 
Committee came to agreement to leave the word “will.” Ms. Susan Vogel questioned the 
use of “prosecuted” and that it might be confusing to self-represented persons who 
normally equate prosecution with criminal cases. Ms. Vogel noted that she would jot it 
down for consideration later.  

Commissioner Conklin moved to approve the Rule without changes. Judge Cornish 
seconded the motion. The motion was unanimously approved.  

 
 (5)  RULE 4.  
 

Ms. DiFrancesco notified the Committee that there was a request indicating that the 
requirements for a person serving process found in Utah Code §78B-8-302(7) are not 
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found in the process outlined by URCP Rule 4.  Those requirements include documenting 
the date and time of service on the front page of each document being served; the servers 
name, address, and telephone number; signing the return of service; the badge number if 
the server is a peace officer, sheriff, or deputy sheriff; the investigator’s identification 
number if a private investigator. Ms. Haacke questioned whether this issue had before been 
assigned to Ms. Vogel. Ms. Vogel noted that it had not been, but she supplied draft 
language during the discussion.  

 
 The Committee discussed their experiences of receiving returns of service. Judge 

Stone noted that he agreed with the requirements being for every front page on the 
documents served to ensure that the full package is served. He noted he has frequent 
experience of people noting that they were not served the entirety of documents. The 
Committee noted that just the date and time is required for each paper. The Committee 
generally discussed process service, the statute, and edits to the draft language provided by 
Ms. Vogel. Ms. Vogel questioned whether this law is for non-process servers. Ms. Ash 
McMurray noted that the law was one of his projects and it was done in conjunction with 
the unsworn declarations statute to provide a uniform process compliant with that statute.  

 
The Committee edited the numbering of the draft Rule. Ms. DiFrancesco opined 

that given the depth of drafting being done, it seems there needs to be a Subcommittee to 
organize the draft language. Ms. Rachel Sykes volunteered to chair the Subcommittee. Mr. 
Ash McMurray and Ms. Tonya Wright also volunteered Ms. Vogel noted that the Rule will 
be a big change, but the change is welcomed. Others agreed with her.  
 
 
(6)  RULES 1 AND 81. BUSINESS AND CHANCERY COURT 
 

Ms. Stacy Haacke summarized the change regarding the rule where the scope of the 
URCP needed to be amended to reflect the creation of separate procedural rules for the 
Business and Chancery Court.  Mr. Ash McMurray intended to ask a question but withdrew 
it. Mr. Michael Stahler moved to approve the draft language. Ms. Wright seconded. The 
motion passed unanimously. Mr. Rod Andreason raised if Rule 81 was meant to replace the 
existing Rule 81(d). Judge Cornish noted that the Redline simply pushed it down in 
numbering.  
 

(7)  MOTION TO ENFORCE ORDER AND FOR SANCTIONS 
 

Judge Cornish summarized the history of the amendment where persons filing 
motions for sanctions for failure to disclose were being told to file it under Rule 7. She 
noted that the Subcommittee did not make a lot of language changes.  Limitations under 
Rule 7 (h) were clarified to include motions for sanctions filed under Rule 37(b).  The 
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Committee discussed contempt of court and discussed whether Rule 37 (b)(6) should be 
deleted from the Rules. Ms. DiFrancesco noted that she read 37 (b)(6) to be a carve out that 
a person refusing to undertake a mental or physical examination would not receive 
contempt of court sanctions and whether that carve out would need to be placed 
somewhere else. Having discussed the changes, Commissioner Conklin moved to approve 
them. Judge Ronald Russell seconded. The motion passed unanimously.  

 
 

(8)  RULE 60. RELIEF FROM JUDGMENT OR ORDER. FRAUD ON COURT 
 

Judge Rita Cornish summarized the Utah Supreme Court case that precipitated this 
rule change. Judge Cornish noted that the issue which was referred as never being 
addressed was indeed addressed before in Utah law, noting that it is impossible to 
differentiate between fraud on the court and fraud on the party. The Subcommittee raised 
the issue with the Supreme Court. The feedback from the Court was that the Subcommittee 
could make a clarification in the Rules if they felt the jurisprudence on the issue was not 
clear. The Subcommittee’s opinion is that there is no distinction between intrinsic and 
extrinsic fraud and that the Supreme Court got it right originally and no language change 
was needed for that. The Subcommittee however had considered that they could make 
changes to the timeframe in the Rule such as 90 days after discovering the fraud not 90 
days after the ruling if the larger Committee believes the deadline is too short.  The 
Committee sought guidance on how to proceed as that was not under the original mandate. 

 
Judge Cornish also related the history of trying to change the timeframe for relief in 

the 1990s. She noted that there was enough outcry from the public that the suggestion was 
abandoned and the 90- day Rule persisted. She noted that 20 years since, it might be worth 
revisiting now; but that the history is informative. 

 
The Committee also discussed motions to reconsider, and which Rule those 

misnomer motions are addressed under. Judge Cornish noted that she usually uses Rule 60.  
Judge Scott noted that she has in the past used Rule 59 depending on the issue. Ms. Vogel 
noted that they have a form to vacate dismissal and reinstate for some scenarios such as a 
case being dismissed for lack of movement on the case.  

 
 Ms. DiFrancesco questioned whether 60(d) did not already have provisions for 

fraud on the court. She noted that she has never heard of a case for an independent action 
to set aside a judgment. Judge Cornish noted that it is a separate basis for relief by filing a 
new fraud case regardless of the judgment or ruling. Judge Russell noted that he reads 
60(d) to mean that a motion in the present action must be done within the 90-day 
timeframe but a separate action is not limited by any timeframe other than the state of 
limitations. Judge Russell noted that there is a lot of case law on how to treat actions under 
60(d) and doesn’t believe that the language needs to be changed. Judge Cornish also noted 
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that the 90-day deadline does not apply to an independent action. Ms. DiFrancesco noted 
that the Rule should be clear enough to not need interpretation through case law; and that 
that constitutes a particular access to justice issue. Ms. Vogel wondered how it could be 
clarified. The Committee discussed their experience with independent actions to set aside 
judgments. Mr. Jim Hunnicutt noted that he has done such an action as a tort case and 
relayed that experience.  

 
The Committee discussed renumbering the Rule to make it clearer. The Committee 

also deleted the last sentence that “The procedure for obtaining any relief from a judgment 
shall be by motion as prescribed in these rules or by an independent action.” Judge Cornish 
again clarified that additional changes are outside the scope of the instructions from the 
Supreme Court but that she is not against the recommendations for changes. Mr. 
Andreason moved to adopt the recommendation of making no changes to the Rule as 
instructed by the Supreme Court. Judge Cornish also motioned to submit further 
recommendations to the Supreme Court as discussed. Mr. Stahler seconded. The motions 
passed unanimously.  
 

Ms. Wright questioned whether this Rule change would bar relief from a pro se 
person not knowing they have been divorced or if someone fraudulently signed their name 
or if they were never actually. Ms. Vogel noted that MyCase will lessen that occurrence 
and a big part of the issue is notice to the other party. The Committee discussed potential 
reliefs under the Rule for those scenarios.  

 
 
(9)  RULE 101 
 

Mr. Jim Hunnicut briefly summarized the amendments made to Rule 101. The 
Committee discussed the language changes under Rule 101 including minor typos. Mr. 
Hunnicut noted that the Rules have not been out to public comments yet and the 
Committee will need to revisit them. Ms. Tonya Wright moved to approve the draft 
language. Commissioner Conklin seconded. The motion carried unanimously. 

 
 

(10)  ADJOURNMENT 
 

Ms. DiFrancesco thanked the Committee for allowing her to serve and said her 
goodbyes. Mr. Rod Andreason will be the new Chair of the Committee. Committee 
members thanked her for her service. With no more time for new discussions, the meeting 
was adjourned at 5:56 p.m. The next meeting will be July 17 at 4:00 p.m. 
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Tab 2 
 



Subcommittee/Subject Members Rules Subcommittee 
Chair Progress 

ACTIVE:  
   

 

Probate 

Judge Scott, Allison Barger, 
Brant Christiansen, David 
Parkinson, Judge Kelly, 
Kathie Brown Roberts, Keri 
Sargent, Russ Mitchell, 
Shonna Thomas, Sarah Box New rules Judge Scott 

Ongoing work on new 
set of probate rules 

Records Classification 

Judge Stone, Justin Toth, 
Jim Hunnicutt, Susan Vogel, 
Crystal Powell New rule Judge Stone 

New rule went to SC 
once and came back 
with comments. 
Continue to pursue? 

Plain 
language/Terminology 

Susan Vogel, Ash 
McMurray, Trevor Lee, Loni 
Page, Heather Lester, 
Giovanna Speiss, Crystal 
Powell; Jensie Anderson 

104 
14, 18, 19, 
20, 22, 23, 
26.1, 38, 46, 
49, 53, 67 Susan Vogel 

Susan indicated this 
group was ready to 
return.  Need a new 
chair of this 
subcommittee and 
materials. 

Rule 5 

Susan Vogel, Loni Page, 
Tonya Wright, Keri Sargent, 
Michael Stahler 5 Loni Page 

Rule is out for public 
comment until Sept. 6 

Omnibus  

Justin Toth, Tonya Wright, 
Rod Andreason; 
Commissioner Conklin 30, 45, 37, 7 Justin Toth 

Rules went to SC in 
July and came back 
with a few more 
comments. 

Rule 3(a)(2) 

Trevor Lee, Susan Vogel, 
Judge Stucki, Keri Sargeant, 
Tonya Wright; Heather 
Lester; Giovanna Speiss; 
Jensie Anderson; Judge 
Cornish 3 Trevor Lee 

Rule went to SC in 
July and the judges are 
going to take time to 
consider the proposal. 

Eviction 
Expungements Judge Stucki, Tonya Wright, 

Lauren DiFrancesco; 
? Heather Lester 

Awaiting further 
update from 
subcommittee. 



Heather Lester; Crystal 
Powell 

Rule 60 

Judge Holmberg, Judge 
Cornish, Susan Vogel, Justin 
Toth 60 Judge Cornish 

Rule is out for public 
comment until Sept. 6 

Rule 101 

Jim Hunnicutt, Susan Vogel, 
Commissioner Conklin, 
Tonya Wright, Keri 
Sergeant, Samantha Parmley 

101 
7 
26.1 Jim Hunnicutt 

Rule went to SC in 
July and comments 
came back that were 
sent to subcommittee 
for review. 

MSJ Deadline 

Rod Andreason, Jensie 
Anderson, Michael Stahler, 
Tonya Wright 56 Rod Andreason 

Rule went to SC and 
came back with 
comments for the 
subcommittee to 
review 

Affidavit/Declaration 
Ash McMurray, Giovanna 
Speiss, Bryan Pattison 

4, 5, 6, 7A, 
7B, 11, 23A, 
27, 26.1, 
26.2, 43, 45, 
47, 54, 55, 
56, 58A, 
58C, 59, 62, 
63, 64, 64A, 
64D, 64E, 
65A, 65C, 
69A, 69C, 
73, 83, 101, 
102, 104, 
105, 108 Ash McMurray 

Ash presented on this 
issue at length and 
awaiting further 
update from the 
subcommittee 

Rule 53A - Special 
Masters 

Brent Salazar-Hall; Nicole 
Salazar-Hall; Jim Hunnicut 

New rule 
53A Jim Hunnicutt 

This rule will return 
directly to the SC as 
they had specific 



questions for this 
group. 

Rule 62 (COA opinion) 

Jim Hunnicutt, 
Commissioner Conklin, 
Susan Vogel, Judge 
Holmberg 62 Jim Hunnicutt 

Were initially awaiting 
a return on cert.  Then 
Jim and Nicole 
Salazar-Hall were 
going to review 
further. Awaiting 
update from 
subcommittee. 

Standard POs 
Judge Stucki, Judge Oliver, 
Bryan Pattison 26(g) Judge Oliver 

This subcommittee 
needs additional 
members. 

Rule 7A v. 37 - Motion 
for Sanctions 

Jim Hunnicut, Judge 
Cornish, Judge Russell 

7A 
37 Judge Cornish 

Rules went to SC and 
were approved.  Rule 
7A is out for public 
comment until Sept. 6.  
Rule 37 is awaiting to 
go out with omnibus 
rules. 

MyCase Transition 
 

76 

Susan Vogel; 
Nathanael 
Player 

Nathanael indicated he 
would take over the 
issue from Susan and 
would get back to the 
committee with an 
update. 

Rule 5(a)(2) and (b)(3) 

Susan Vogel, Judge Cornish, 
Commissioner Conklin, 
Judge Scott, Michael Stahler 5 Susan Vogel 

Awaiting update from 
subcommittee. 

Rule 74 

Michael Stahler, Rachel, 
Susan, Crystal, Keri, 
Heather, Loni 74 Michael Stahler 

Awaiting update from 
subcommittee 

Rule 4 
Rachel Sykes, Ash 
McMurray; Tonay Wright 4 Rachel Sykes 

Awaiting update from 
subcommittee 



Rule 42 
Loni Page; Keri Sargent; 
Judge Scott 42 Loni Page 

Awaiting update from 
subcommittee. May 
need additional 
members. 
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URCP 87. New. 

Rule 87.  In-person, remote, and hybrid hearings; request for1 

(a) Definitions.2 

(1) “Participant” means a party, an intervenor, a person who has objected to a3 

subpoena, or an attorney for any such persons.4 

(2) “In-person” means a participant will be physically present in the courtroom.5 

(3) “In-person hearing” means a hearing where all participants appear in person.6 

(4) “Remote” or “remotely” means a participant will appear by video conference7 

or other electronic means approved by the court.8 

(5) “Remote hearing” means no participants will be physically present in the9 

courtroom and all participants will appear remotely.10 

(6) “Hybrid hearing” means a hearing at which some participants appear in person11 

and others appear remotely.12 

(b) Setting hearing format; factors to consider. The court has discretion to set a hearing13 

as an in-person hearing, a remote hearing, or a hybrid hearing. In determining which 14 

format to use for a hearing, the court will consider: 15 

(1) the preference of the participants, if known;16 

(2) the anticipated hearing length;17

(3) the number of participants;18 

(4) the burden on a participant of appearing in person compared to appearing19 

remotely, including time and economic impacts;20 

(5) the complexity of issues to be addressed;21 

(6) whether and to what extent documentary or testimonial evidence is likely to be22 

presented;23 

(7) the availability of adequate technology to accomplish the hearing’s purpose;24 



URCP 87. New.

25 (8) the availability of language interpretation

communication with individuals with disabilities;26

(9) the possibility that the court may order a party, who is not already in custody,27

into custody;28 

(10) the preference of the incarcerating custodian where a party is incarcerated, if29 

the hearing does not implicate significant constitutional rights; and30 

(11) any other factor, based on the specific facts and circumstances of the case or31 

the court’s calendar, that the court deems relevant.32 

(c) Request to appear by a different format.33 

(1) Manner of request. A participant may request that the court allow the34 

participant or a witness to appear at a hearing by a different format than that set35 

by the court. Any request must be made verbally during a hearing, by email, by36 

letter, or by written motion, and the participant must state the reason for the37 

request. If a participant is represented by an attorney, all requests must be made38 

by the attorney.39 

(A) Email and letter requests.40 

(i) An email or letter request must be copied on all parties on the41 

request;42 

(ii) An email or letter request must include in the subject line,43 

“REQUEST TO APPEAR IN PERSON, Case ___________” or44 

“REQUEST TO APPEAR REMOTELY, Case _________;” and45 

(iii) An email request must be sent to the court’s email address,46 

which may be obtained from the court clerk.47 

(B) Request by written motion. If making a request by written motion, the48 

motion must succinctly state the grounds for the request and be49 
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accompanied by a request to submit for decision and a proposed order. The 50

motion need not be accompanied by a supporting memorandum. 51

(2) Timing. All requests, except those made verbally during a hearing, must be52

sent to the court at least seven days before the hearing unless there are exigent53 

circumstances or the hearing was set less than seven days before the hearing date,54 

in which case the request must be made as soon as reasonably possible.55 

(d) Resolution of the request.56 

(1) Timing and manner of resolution. The court may rule on a request under57

paragraph (c) without awaiting a response. The court may rule on the request in58

open court, by email, by minute entry, or by written order. If the request is made59 

by email, the court will make a record if the request is denied.60 

(2) Court’s accommodation of participant’s preference; factors to consider. The61 

court will accommodate a timely request unless the court makes, on the record, a62 

finding of good cause to order the participant to appear in the format originally63 

noticed. The court may find good cause to deny a request based on:64 

(A) a constitutional or statutory right that requires a particular manner of65 

appearance or a significant possibility that such a right would be66 

impermissibly diminished or infringed by appearing remotely;67 

(B) a concern for a participant’s or witness’s safety, well-being, or specific68 

situational needs;69 

(C) a prior technological challenge in the case that unreasonably70 

contributed to delay or a compromised record;71 

(D) a prior failure to demonstrate appropriate court decorum, including72 

attempting to participate from a location that is not conducive to73 

accomplishing the purpose of the hearing;74 
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(E) a prior failure to appear for a hearing

 

of which the participant had 75

notice;76

(F) the possibility that the court may order a party, who is not already in77

custody, into custody;78 

(G) the preference of the incarcerating custodian where a party is79 

incarcerated, if the hearing does not implicate significant constitutional80 

rights;81 

(H) an agreement or any objection of the parties;82 

(I) the court’s determination that the consequential nature of a specific83 

hearing requires all participants to appear in person; or84 

(J) the capacity of the court, including but not limited to the required85 

technology equipment, staff, or security, to accommodate the request.86 

(3) Effect on other participants.  The preference of one participant, and the court’s87 

accommodation of that preference, does not:88 

(A) change the format of the hearing for any other participant unless89 

otherwise ordered by the court; or90 

(B) affect any other participant’s opportunity to make a timely request to91 

appear by a different format or the court’s consideration of that request.92 
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June 26, 2024 

 

 

 

Supreme Court’s Advisory Committee 

on the Rules of Civil Procedure 

 

Rod Andreason, Esq., Chair 

(randreason@kmclaw.com) 

 

Dear Chair Andreason: 

 

 The Utah Office of the Attorney General (the “AG’s Office”) has formed an Administrative Law 

Committee (the “Committee”) comprised of attorneys from different practice groups. The Committee’s purposes 

include the coordination, professional development, and improvement of administrative law processes and 

procedures on agency and judicial levels. On February 20, 2024, the Committee sent a letter to the Supreme 

Court’s Advisory Committee regarding a proposed Utah R. Civ. P. 65D. This letter supersedes and replaces the 

February 20, 2024 letter. 

 

 The Committee has identified various areas of statutory administrative law involving district court 

proceedings but where the Utah Rules of Civil Procedure (the “Rules”) lack corresponding civil procedures. Rule 

1 states that one of the purposes of the Rules is to address all statutory proceedings in a manner that facilitates 

“the just, speedy, and inexpensive determination of every action.” One of the important goals of the Committee 

is to improve the interface between statutory administrative procedures and the Rules.  

 

 In creating the Utah Administrative Procedures Act (“UAPA”) in 1987, then Governor Scott Matheson 

proposed three policy objectives for Utah’s administrative procedures: 

 (1) to provide optimum public access to administrative agencies; 

 (2) to create greater uniformity among state agencies; and 

 (3) to maintain the efficient operation of state agencies in performing their statutory functions. 

See Alvin Robert Thorup & Stephen G. Wood, Utah’s Administrative Procedures Act: A 20-Year Perspective 

(2009). While the authors of UAPA took care to provide certain statutory actions in the act, those procedures are 

incomplete and no attention was paid to the Rules, leaving persistent procedural gaps and ambiguities. It would 

be appropriate to keep Governor Matheson’s policy objectives in mind when crafting appropriate Rules to 

implement UAPA. 

 

 The first Rules-related issue the Committee would like to address involves Section 63G-4-501 (“Section 

501”) of UAPA. UAPA grants district courts the jurisdiction for civil enforcement of state agency orders and 

provides state agencies (or any other person with standing to enforce a state agency order) a procedure to obtain 

any other available civil remedy. Section 501 provides an outline of procedures applicable to such actions. 

However, these procedures are incomplete and fail to adequately correlate with other procedures. This has caused 

confusion and inconsistency regarding the adjudication of Section 501 proceedings in district court.  
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To eliminate this confusion and inconsistency, the Committee proposes that the Supreme Court adopt two 

related rules arising from Section 501, designated as Utah R. Civ. P. 65D and Utah R. Civ. Pro. 65E (collectively 

the “Proposed Rules”). Drafts of the Proposed Rules are attached with a figure demonstrating the issues addressed 

by proposed Rule 65E.  

 

It is apparent from the Utah Code that the Utah Legislature intended that there be judicial mechanisms to 

enforce state agency orders. There are two different types of remedies related to such orders: (1) injunctive 

remedies to ensure compliance; and (ii) financial remedies such as the payment of money. The procedures relating 

to these different types of remedies are different. Thus, the Committee is proposing two different rules. 

 

Injunctive enforcement of agency orders is ultimately based on a district court’s civil contempt power. 

Thus, injunctive enforcement is most analogous to Utah R. Civ. P. 7A (enforcement of court orders and 

judgments). However, because Section 501 proceedings are unique, a specialized rule is necessary. The proposed 

Rule 65D represents the Committee’s collective best efforts to define a procedure that is as similar to Rule 7A as 

possible while also complying with the statutory requirements of Section 501. More details regarding the rationale 

for the proposed rule are provided in the explanatory notes. 

 

In contrast, civil enforcement proceedings regarding the payment of money do not rely on the court’s civil 

contempt powers. Rather, they involve procedures for collecting money judgments. The facts underlying final 

agency orders will have been “litigated,” and monetary remedies will have been awarded (if the state agency has 

the authority to do so) during the state agency proceeding. Thus, the district court’s enforcement of the monetary 

aspects of state agency orders will be akin to entering a judgment. Consequently, the most analogous procedures 

currently in the Rules are found in Utah R. Civ. P. 55, albeit with some notable differences. 

 

In sum, a civil enforcement proceeding under Section 501 is, in substance, a post-judgment remedy. There 

are potentially two different categories of cases that must be addressed. This first category is cases where the 

agency has the authority to liquidate the amount of the monetary penalty, fine, or damage, and has done so. In 

these cases, Rules should provide a “bridge” from the agency action to collection procedures. The second category 

is cases where the agency lacks the authority to order monetary remedies. In these cases, the district court will 

determine the amount of the penalty, fine, or other allowable monetary remedy. The Rules should allow the district 

court to do so before moving on to collection. The proposed Rule 65E represents the Committee’s best collective 

efforts to create appropriate procedures for this to happen. 

 

Finally, a variety of other areas of procedural clarity deserve attention, including: (1) the scope of “review 

by trial de novo” following an informal agency adjudication under Section 63G-4-402; (2) judicial enforcement 

of administrative subpoenas; and (3) the nature and scope of appeals under the Utah Administrative Rulemaking 

Act. The Committee would like to work with a sub-committee of the Supreme Court’s Advisory Committee to 

address these issues. 

 

Sincerely, 

 

Steve Gordon 
Steve Gordon, Chair 

         Administrative Law Committee 
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Perri Babalis 
Perri Babalis 
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Christine Hashimoto 
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Rule 65D. Civil enforcement of agency orders – declaratory or injunctive remedies. 

(a) Scope. 
(1) This rule governs proceedings for civil enforcement of state agency orders initiated under 
the Utah  Administrative Procedures Act, Utah  Code  Title  63G, Chapter  4, part  5  seeking 
declaratory or injunctive remedies. The Act sets forth the manner and extent to which state 
agencies may obtain judicial enforcement of final agency orders and the defenses that may be 
brought to defend such actions. 
(2) Rules 13, 14, and 18 shall not apply to complaints and answers filed under this Rule 65D, and 
Rule 15 shall not apply to the final agency order. 

(b) Commencement and venue. A proceeding for civil enforcement of state agency orders 
seeking declaratory or injunctive remedies from district court shall be initiated by filing a complaint 
that satisfies the requirements of Rule 65D(c) and Rule 3, with the clerk of the district court in 
the county where the matters addressed in the state agency order arise, or where any 
defendant resides, unless venue is otherwise provided by law.  Except for actions arising under 
Utah Code Title 73, Chapters 1 through 6, the court may order a change of venue on motion of 
a party for the convenience of the parties or witnesses. 

(c) Contents of complaint. 
(1) The complaint shall name as defendants all persons against whom the plaintiff seeks to 
obtain declaratory or injunctive remedies and shall otherwise be in compliance with the applicable 
requirements of these Rules. 
(2) If the plaintiff is a person whose interests are directly impaired or threatened by the failure 
of an agency to enforce the agency’s order under Section 63G‐4‐501(2), the complaint shall 
name as a defendant the state agency whose order the plaintiff is seeking to enforce. 
(3) The complaint shall include: 
(A) A true, correct, and complete copy of the state agency order the plaintiff seeks to enforce 

through declaratory or injunctive remedies; 
(B) Factual allegations that the state agency had the legal authority to issue the order; 
(C) Factual allegations that the state agency complied with relevant requirements of Title 63G, 
Chapter 4, any other statutes applicable to the state agency, and the agency’s rules, in the 
issuance and service of the order; 
(D) Factual allegations that the state agency order is otherwise final and unappealable; and 
(E) As applicable, factual allegations that the defendant against whom civil enforcement is 
sought has violated the state agency order, including facts that would be admissible under the 
Rules of Evidence and that would support a finding that the defendant has violated the state 
agency order. 
(4) To establish the factual allegations set forth in Rule 65D(c)(3), the complaint must be 
verified, or the plaintiff must submit at least one supporting affidavit or declaration that is 
based on personal knowledge and shows that the affiant or declarant is competent to testify on 
the matters set forth. 
(5) The complaint and summons shall be served in accordance with Rule 4. 
 
(d) Answer or other response. 
(1) Within the time allowed by law after service of a copy of the complaint and summons upon 
a defendant, or within such other period as the court may allow, the defendant shall answer or 
otherwise respond to the complaint in accordance with Rule 12. 
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(2) If a party seeks to defend against the civil enforcement of the state agency order on any of 
the grounds set forth in Section 63G‐4‐501(3), the party shall state, in plain and concise terms, 
the basis of such defenses. 

(e) Discovery. Rule 26 shall not apply to civil enforcement proceedings brought under this rule 
unless otherwise ordered by the court. For good cause or by stipulation of the parties, the court 
may allow for reasonable fact discovery related to affirmative defenses raised in the answer or 
to other relevant matters. In deciding whether to allow for reasonable fact discovery, the court 
shall consider whether discovery will unreasonably delay civil enforcement of the state agency 
order. 
 
(f) Motion for enforcement; briefing; hearing. In civil actions commenced under Rule 65D(b): 
(1) the plaintiff may file a motion for enforcement seeking declaratory or injunctive remedies: (i) 
at any time after the answer is filed; (ii) at any time after a defendant fails to timely appear or 
answer;  or  (iii)  if  discovery  is  allowed  by  the  court  under  Rule  65D(e),  at  any  time  upon 
completion of discovery ordered by the court. 
(2) A written opposition is not required, but if filed, must be filed within 14 days of service of 
the motion for enforcement, unless the court sets a different time, and must follow the 
requirements of Rule 7. 
(3) If the nonmoving party files a written opposition, the moving party may file a reply within 7 
days of the filing of the opposition to the motion, unless the court sets a different time. Any 
reply must follow the requirements of Rule 7. 
(4) At the hearing the court may receive evidence, hear argument, and rule upon the motion, or 
may request additional briefing or hearings. The moving party bears the burden of proof on all 
claims made in the motion. At the court’s discretion, the court may convene a telephone 
conference or virtual conference before the hearing to preliminarily address any issues related 
to the motion, including whether the court would like to order a briefing schedule other than as 
set forth in this rule. 
 
(g) Adoption and enforcement of state agency order. 
(1) If the court grants a motion for enforcement under Rule 65D(f), the Court shall issue an appropriate 
order. In doing so the Court may adopt the state agency's order in whole or in part. The Court's order 
shall be consistent with Utah Code Section 63G‐4‐501(1)(d). If the Court issues an order granting a 
motion for enforcement under this Rule, a separate judgment shall be issued pursuant to Rule 58A. 

Court orders and judgments entered under this rule shall be enforceable in the same manner 
and pursuant to the same procedures as any other court order or judgment. 
(2) In situations where civil declaratory or injunctive remedies arise from a state agency order 
that is subject to review by trial de novo in a proceeding commenced under Section 63G‐4‐402, 
there is no requirement for the plaintiff to commence a separate civil enforcement action 
following the procedures set forth in Rule 65D(b) through (f). Rather, if the state agency prevails 
following the trial de novo under Section 63G‐4‐402, the court shall issue an appropriate order 
and judgment as provided in Subsection (1). 
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NOTES: 

Subsection (a)(1): The Utah Administrative Procedures Act provides that the district courts have 
jurisdiction to enforce final orders of administrative agencies. The act provides certain 
procedures for such actions, but the statutory procedures are incomplete. While a judicial 
proceeding to enforce final agency orders is similar to a proceeding to enforce a court order or 
judgment under Rule 7A, there are procedural differences that are addressed by Rule 65D. 
 
Subsection (a)(2): Prior to the initiation of an action under Rule 65A, due process will have 
already been provided in connection with a final state agency order. As a result, the scope of 
proceedings under the Act to obtain judicial enforcement remedies arising from a final agency 
order is necessarily limited. It would not be appropriate for such limited proceedings to be used 
to adjudicate ancillary claims and parties as to which appropriate due process would be 
required. Hence, the procedures in Rules 13, 14, and 18 do not apply to proceedings under Rule 
65D. Ancillary claims, parties, and matters should be adjudicated in separate civil or 
administrative actions, wherein appropriate due process rights will be provided. For the same 
reasons, it would not be appropriate to apply Rule 15 to the final agency order itself. 

Subsection (b): Section 63G‐4‐501 provides that actions to obtain civil enforcement of agency 
orders shall be commenced by the filing of a complaint. This is so because unlike Rule 7A, where 
a civil action already exists, a new civil action must be initiated to enforce a state agency order. 
Section 63G‐4‐501 also states that venue for proceedings under that section shall be in 
accordance with the Utah Rules of Civil Procedure. Subsection (b) is intended to address the 
issue of venue. 
 
Subsection (c): Section 63G‐4‐501(2) provides that non‐agency persons whose rights are 
impaired by the failure of the agency to enforce an order may bring an action for enforcement. 
In such proceedings, it is appropriate for the plaintiff to name as a defendant the agency whose 
order the plaintiff is seeking to enforce. All proceedings initiated by the filing of a complaint will 
involve agency orders that have become final by operation of law. To achieve finality, the agency 
must have had legal authority to issue the order and must have provided the defendant with 
appropriate notice of the underlying agency action. These facts are not necessarily self‐evident 
from the face of an agency order. 

Proceedings to enforce a court order under Rule 7A, proceedings to enforce a confession of 
judgment under Rule 58(a)(i), and similar proceedings are initiated by the filing of a verified 
declaration, affidavit, or statement that presents specific evidence to the court. It is appropriate 
for an action to enforce agency orders be initiated by a similar process, wherein the plaintiff is 
required to present to the court a complete copy of the agency’s order that is the subject of the 
proceeding, as well as evidence that the agency properly notified the defendant of, and had 
legal jurisdiction to take the underlying agency action. These are prima facie elements of the 
plaintiff’s right to judicial enforcement of the state agency order and it is appropriate that the 
complaint recite and verify these facts and conclusions. 
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Subsection (d): Section 63G‐4‐501(3) provides defendants with specific grounds for defending 
an agency’s proceeding under Section 501. In the interest of efficiency and judicial economy, it 
is appropriate to require the defendant to state the facts upon which it relies to assert such 
defenses in plain and concise terms so the agency may prepare for a hearing on the merits and 
evaluate the propriety of seeking a motion for discovery. 

Subsection (e):  Enforcement proceedings are limited in scope, similar to supplemental 
proceedings. While discovery would not be expected to be granted in the ordinary course, it 
must be recognized that an answer may raise questions of fact outside the scope of the order 
that justify pre‐hearing discovery. The rule establishes a good cause standard for limited 
discovery, in the court’s discretion. Discovery should not be used as a delay tactic. 
 
Subsection (f): The motion and hearing process for the enforcement of agency orders is 
modeled on the procedures for enforcement of court orders under Rule 7A. After the pleadings 
and any permitted discovery, the agency may file a motion for enforcement at any time. The 
motion practice and hearing rules are similar to Rule 7A. 

Subsection (g)(1): If the agency prevails, the end result of the process is an appropriate court 
order. The order should generally adopt the agency’s order (or the portion thereof affirmed by 
the court), and implement appropriate remedies. The court’s final order is enforceable to the 
same extent and under the same procedures as any other court order or judgment. 
 
Subsection (g)(2): Judicial enforcement remedies for agency orders arise in one of two possible 
procedural contexts: (i) when an agency order has become final under the Utah Administrative 
Procedures Act and the agency desires to obtain judicial enforcement under Section 63G‐4‐501; 
or (ii) when an agency order is the subject of a review by trial de novo in district court under 
Section 63G‐4‐402, if the agency order is affirmed. In the latter situation, the agency’s remedies, 
if any, will already be part of the district court’s review under an action that has already been 
commenced and adjudicated. Therefore, if the agency prevails, it is not necessary for the agency 
to initiate a separate proceeding to obtain civil enforcement of the agency order; the court 
should proceed to civil enforcement of the agency order under Section 501 and Rule 65D(g)(1). 
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Rule 65E. Civil enforcement of agency orders – monetary remedies. 
 
(a) Scope.   
(1) This rule governs proceedings for civil enforcement of state agency orders iniƟated under 
the Utah AdministraƟve Procedures Act, Utah Code Title 63G, Chapter 4, part 5 seeking 
monetary remedies in the form of fines, penalƟes, or (as applicable), damages. The Act sets 
forth the manner and extent to which state agencies may obtain judicial enforcement of final 
agency orders and the defenses that may be brought to defend such acƟons. 
(2) Rules 13, 14, and 18 shall not apply to complaints and answers filed under this Rule 65E, and 
Rule 15 shall not apply to the final agency order. 
 
(b) DockeƟng the final state agency order. Except where another procedure is provided by law, 
when a final agency order requires that a person pay a sum certain or involves the potenƟal 
assessment and payment of fines or penalƟes and that fact is made to appear, the clerk shall 
enter the final agency order on the court’s docket. 
 
(c) Entry of judgment by the clerk.  
(1) Judgment on a final agency order involving the payment of money may be entered by the 
clerk as follows: 
(A) Except where another procedure is provided by law, when the final agency order involves 
the payment of a sum certain that has previously been adjudicated by the state agency, upon 
request of the plainƟff, the clerk shall enter judgment for the amount claimed against the 
defendant if: 
(i) the agency acƟon involves the payment of money and is final and unappealable; 
(ii) the defendant is not an infant or incompetent person; 
(iii) the defendant has been personally served pursuant to Rule 4(d)(1); and 
(iv) the plainƟff, through a verified complaint, or an unverified complaint supported an affidavit 
or an unsworn declaraƟon as described in Title 78B, Chapter 18a, Uniform Unsworn 
DeclaraƟons Act, sets forth facts necessary to establish the amount of the claim, aŌer deducƟng 
all credits to which the defendant is enƟtled, and verifies the amount is warranted by 
informaƟon in the plainƟff’s possession. 
 
(d) AdjudicaƟon of damages, fines, and penalƟes by the court. 
(1) Except where another procedure is provided by law, in all other cases, the state agency 
enƟtled to a judgment upon a final agency order involving the potenƟal payment of money, 
damages, fines, or penalƟes shall apply to the court therefor as follows: 
(A) the defendant has been personally served pursuant to Rule 4(d)(1); and 
(B) the plainƟff, through a verified complaint, or an unverified complaint supported by an 
affidavit or an unsworn declaraƟon as described in Title 78B, Chapter 18a, Uniform Unsworn 
DeclaraƟons Act, sets forth facts necessary to establish the amount of the claim and the basis 
for the damages, fine, or penalty. 
(2) If, in order to enable the court to enter judgment or to carry it into effect, it is necessary to 
take an account or to determine the amount of damages, fines, or penalƟes, or to establish the 
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truth of any averment by evidence or to make an invesƟgaƟon of any other maƩer, the court 
may conduct such hearings or order such references as it deems necessary and proper. 
 
NOTES: 
 
1. Purpose and Scope. This rule involves final agency acƟons under Title 63G, Chapter 4, Utah 
AdministraƟve Procedures Act. The Act provides judicial remedies for civil enforcement of final 
agency orders but some procedures remain poorly defined. Some state agencies have the 
statutory authority to assess penalƟes for violaƟons or to implement other remedies that result 
in an agency order requiring the payment of money, including damages, fines, and penalƟes. 
Due process associated with these agency acƟons is as provided by code, the act, or both. This 
rule provides procedures for the collecƟon of money required to be paid under final agency 
orders. Because the defendant’s civil liability will have already been established through agency 
proceedings, a proceeding to collect money is similar to the procedures that would apply to the 
entry of default and default judgment under Rule 55. Because an agency order must have been 
fully adjudicated under the Act prior to entry of the order in a civil acƟon, liability and other 
maƩers addressed in the agency order will be final as a maƩer of law. This is similar to the entry 
of default, where the quesƟon of liability is seƩled and the only issue remaining is the entry of 
judgment.  
 
2. Sum Certain. In situaƟons where the agency acƟon results in a final agency order that 
involves the payment of money in a sum certain, it is appropriate for the clerk to enter the 
judgment in substanƟally the same manner as the clerk enters default judgment for a sum 
certain. 
 
3. Other Damage and Penalty Assessment Hearings.  In situaƟons where the agency acƟon 
results in a final agency order that involves the payment of money that is not in a sum certain, 
such as penalƟes for violaƟons, it is appropriate for the court to conduct such hearings as the 
court deems appropriate to determine the amount of damages or penalƟes. This proceeding 
should be akin to a court’s entry of default judgment in maƩers that do not involve the payment 
of a sum certain. 
 
4. ParƟcipaƟon of Defendant in Damages and Penalty Proceedings. Unlike default judgment, 
where the defendant has failed to appear and defend, acƟons under Rule 65E should afford 
defendants with noƟce and an opportunity to appear and defend the court’s calculaƟon of 
damages or the assessment of penalƟes, as the case may be. 
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Rule 26.4 Provisions governing disclosure and discovery in contested proceedings under 
Title 75 of the Utah Code. 
Request from Probate Rules Subcommittee. 
Judge Laura Scott 
May 2024 
 
As the Probate Rules Subcommittee was discussing the recently effective recodification of the 
probate statutes, they realized the need to revise Rule 26.4 to reference "Title 75, 75A, and 75B 
of the Utah Code" in 26.4(a) Scope; (b) Definition; and (c)(4)(B). 
 
  
 



URCP Rule 026.4 AMEND Draft: 08.23.2024 

Rule 26.4. Provisions governing disclosure and discovery in contested proceedings under 1 

Title 75 of the Utah Code. 2 

Effective: 1/1/2020 3 

(a) Scope. This rule applies to all contested actions arising under Title 75, 75A, and 75B of the 4 

Utah Code. 5 

(b) Definition. A probate dispute is a contested action arising under Title 75, 75A, and 75B of the 6 

Utah Code. 7 

(c) Designation of parties, objections, initial disclosures, and discovery. 8 

(c)(1) Designation of Parties. For purposes of Rule 26, the plaintiff in probate proceedings is 9 

presumed to be the petitioner in the matter, and the defendant is presumed to be any party who 10 

has made an objection. Once a probate dispute arises, and based on the facts and circumstances 11 

of the case, the court may designate an interested person as plaintiff, defendant, or non-party 12 

for purposes of discovery. Only an interested person who has appeared on the record will be 13 

treated as a party for purposes of discovery. 14 

(c)(2) Objection to the petition. 15 

(c)(2)(A) Any oral objection made at a hearing on the petition must then be put into writing 16 

and filed with the court within seven7 days, unless the written objection has been 17 

previously filed with the court. The court may for good cause, including in order to 18 

accommodate a person with a disability, waive the requirement of a writing and document 19 

the objection in the court record. 20 

(c)(2)(B) A written objection must set forth the grounds for the objection and any 21 

supporting authority, must be filed with the court, and must be mailed to the parties named 22 

in the petition and any “interested persons,” as that term is defined in Utah Code section§ 23 

75-1-201, unless the written objection has been previously filed with the court. 24 

(c)(2)(C) If the petitioner and objecting party agree to an extension of time to file the 25 

written objection, notice of the agreed upon date must be filed with the court. 26 

(c)(2)(D) The court may modify the timing for making an objection in accordance 27 

with Rule 6(b). 28 

https://legacy.utcourts.gov/rules/view.php?type=urcp&rule=26
https://legacy.utcourts.gov/rules/view.php?type=urcp&rule=6
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(c)(2)(E) In the event no written objection is timely filed, the court will act on the original 29 

petition upon the petitioner’s filing of a request to submit pursuant to Rule 7. 30 

(c)(3) Initial disclosures in guardianship and conservatorship matters. 31 

(c)(3)(A) In addition to the disclosures required by Rule 26(a), and unless included in the 32 

petition, the following documents must be served by the party in possession or control of 33 

the documents within 14 days after a written objection has been filed: 34 

(c)(3)(A)(i) any document purporting to nominate a guardian or conservator, including 35 

a will, trust, power of attorney, or advance healthcare directive, copies of which must 36 

be served upon all interested persons; and 37 

(c)(3)(A)(ii) a list of less restrictive alternatives to guardianship or conservatorship that 38 

the petitioner has explored and ways in which a guardianship or conservatorship of the 39 

respondent may be limited. 40 

This paragraph supersedes Rule 26(a)(2). 41 

(c)(3)(B) The initial disclosure documents must be served on the parties named in the 42 

probate petition and the objection, and anyone who has requested notice under Title 75 of 43 

the Utah Code: 44 

(c)(3)(C) If there is a dispute regarding the validity of an original document, the proponent 45 

of the original document must make it available for inspection by any other party within 46 

14 days of the date of referral to mediation unless the parties agree to a different date. 47 

(c)(3)(D) The court may for good cause modify the content and timing of the disclosures 48 

required in this rule or in Rule 26(a) in accordance with Rule 6(b). 49 

(c)(4) Initial disclosures in all other probate matters. 50 

(c)(4)(A) In addition to the disclosures required by Rule 26(a), and unless included in the 51 

petition, the following documents must be served by the party in possession or control of 52 

the documents within 14 days after a written objection has been filed: any other document 53 

purporting to nominate a personal representative or trustee after death, including wills, 54 

trusts, and any amendments to those documents, copies of which must be served upon all 55 

interested persons. This paragraph supersedes Rule 26(a)(2). 56 

https://legacy.utcourts.gov/rules/view.php?type=urcp&rule=7
https://legacy.utcourts.gov/rules/view.php?type=urcp&rule=26
https://legacy.utcourts.gov/rules/view.php?type=urcp&rule=26
https://legacy.utcourts.gov/rules/view.php?type=urcp&rule=26
https://legacy.utcourts.gov/rules/view.php?type=urcp&rule=6
https://legacy.utcourts.gov/rules/view.php?type=urcp&rule=26
https://legacy.utcourts.gov/rules/view.php?type=urcp&rule=26
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(c)(4)(B) The initial disclosure documents must be served on the parties named in the 57 

probate petition and the objection and anyone who has requested notice under Title 75, 58 

75A, and 75B of the Utah Code. 59 

(c)(4)(C) If there is a dispute regarding the validity of an original document, the proponent 60 

of the original document must make it available for inspection by the contesting party 61 

within 14 days of the date of referral to mediation unless the parties agree to a different 62 

date. 63 

(c)(4)(D)The court may for good cause modify the content and timing of the disclosures 64 

required in this rule or in Rule 26(a) in accordance with Rule 6(b). 65 

(c)(5) Discovery once a probate dispute arises. Except as provided in this rule or as otherwise 66 

ordered by the court, once a probate dispute arises, discovery will proceed pursuant to the 67 

Rules of Civil Procedure, including the other provisions of Rule 26. 68 

(d) Pretrial disclosures under Rule 26(a)(5). The term “trial” in Rule 26(a)(5)(B) also refers to 69 

evidentiary hearings for purposes of this rule. 70 

https://legacy.utcourts.gov/rules/view.php?type=urcp&rule=26
https://legacy.utcourts.gov/rules/view.php?type=urcp&rule=6
https://legacy.utcourts.gov/rules/view.php?type=urcp&rule=26
https://legacy.utcourts.gov/rules/view.php?type=urcp&rule=26
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Request regarding the Standards of Professionalism and Civility 
From the Supreme Court Advisory Committee on the Rules of Professional Conduct 
 
At the request of the Supreme Court, the Advisory Committee on the Utah Rules of Professional 
Conduct reviewed the Standards of Professionalism and Civility for any proposed incorporation 
into other rules.  The Committee is requesting the Advisory Committee on the Utah Rules of 
Civil Procedure review Standard #16 for incorporation into the Utah Rules of Civil Procedure.  
Included below is the language of Standard 16, along with Utah Supreme Court reference to 
Standard 16 with the Utah Rules of Civil Procedure.  Additionally, the Committee found an 
example of default language in rules from the State of Arizona.  The Committee on the Rules of 
Professional Conduct appreciates the URCP Committee’s review of this issue and looks forward 
to feedback.   
 
Standard 16 states: 
 
Lawyers shall not cause the entry of a default without first notifying other counsel whose identity 
is known, unless their clients’ legitimate rights could be adversely affected. 
 
Cross-References: R. Prof. Cond. 8.4; R. Civ. P. 55(a); Fed. R. Civ. P. 55(b)(2). 
 
Supreme Court Discussion on Standard #16 and its interplay with the Rules of Civil Procedure 
Arbogast Family Trust ex rel. Arbogast v. River Crossings, LLC, 2010 UT 40. 
 

¶ 40 We agree with the court of appeals' assessment. A party's counsel can and should 
simultaneously comply with the rules of civil procedure and the standards of 
professionalism and civility. Our standards of professionalism and civility often 
promulgate guidelines that are more rigorous than those required by the Utah Rules of 
Civil Procedure and the Utah Code of Professional Conduct. Adherence to those 
standards promotes cooperation and resolution of matters in a “rational, peaceful, and 
efficient manner.” Utah Standards of Professionalism and Civility pmbl. The rules of 
civil procedure establish minimum requirements that litigants must follow; the standards 
of professionalism supplement those rules with aspirational guidelines that encourage 
legal professionals to act with the utmost integrity at all times. See Gus Chin, Utah 
Standards of Professionalism and Civility: Standard 2—Civility, Courtesy and 
Fairness, 18 Utah Bar Journal 34, 35 (2005) (quoting Chief Justice E. Norman 
Veasey, Making it Right: Veasey Plans Action to Reform Lawyer Conduct, Bus. L. 
Today, Mar.–Apr. 1998, 42, 44) (“Ethics is a set of rules that lawyers must obey. 
Violations of these rules can result in disciplinary action or disbarment. Professionalism, 
however, is not what a lawyer must do or must not do. It is a higher calling of what a 
lawyer should do to serve a client and the public.”). 
  
¶ 41 In this case, we interpret Utah Rule of Civil Procedure 5(a) to require parties to serve 
notice of pleadings and papers to all parties who have formally appeared before the court 
in which the matter is pending. Although not required by rule 5, our standards of 
professionalism and civility further advise lawyers to give notice of default to known 
parties before entering notice of default, whether or not the parties have made a formal 
appearance. Utah Standards of Professionalism and Civility 14–301(16). Adhering to 



such a practice is easy, promotes fairness, and reduces the number of motions to set aside 
default judgments filed under Utah Rule of Civil Procedure 60. 
  
. . . 
 
¶ 43 We find that requiring attorneys to give opposing parties a final opportunity to make 
a formal appearance before entering default judgment is urged by our Standards of 
Professionalism and Civility and is a simple step that promotes fairness and efficiency in 
our judicial system. We encourage lawyers and litigants to follow this standard, and we 
caution that lawyers who fail to do so without justification may open themselves to bar 
complaints or other disciplinary consequences if their conduct also runs afoul of the Utah 
Rules of Professional Conduct. 
 

Arizona default judgment rule 
Link to rule – here 
 

(3) Notice. For any default entered under Rule 55(a)(1), notice must be provided as 
follows: 

. . . 

(B) To the Attorney for a Represented Party. If the party requesting the entry of default 
knows that the party claimed to be in default is represented by an attorney in the action in 
which default is sought or in a related matter, a copy of the application also must be 
mailed to that attorney, whether or not that attorney has formally appeared in the action. 
A party requesting the entry of default is not required to make affirmative efforts to 
determine the existence or identity of an attorney representing the party claimed to be in 
default. 

 
 

https://govt.westlaw.com/azrules/Document/N35087A2256C811EEACF9B1FBBEC5BD4D?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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JOINT RESOLUTION AMENDING RULES OF CIVIL 1

PROCEDURE ON CHANGE OF JUDGE AS A MATTER OF RIGHT2

2024 GENERAL SESSION3

STATE OF UTAH4

Chief Sponsor:  Stephanie Gricius5

Senate Sponsor:  Keith Grover6

 7

LONG TITLE8

General Description:9

This joint resolution amends Rule 63A of the Utah Rules of Civil Procedure regarding10

the change of judge as a matter of right.11

Highlighted Provisions:12

This resolution:13

amends Rule 63A of the Utah Rules of Civil Procedure to allow for a change of14

judge by a party in a civil action; and15

makes technical and conforming changes.16

Special Clauses:17

This resolution provides a special effective date.18

Utah Rules of Evidence Affected:19

AMENDS:20

Rule 63A, Utah Code of Evidence Procedure, as Utah Rules of Civil Procedure21

 22

Be it resolved by the Legislature of the state of Utah, two-thirds of all members elected to each23

of the two houses voting in favor thereof:24

As provided in Utah Constitution Article VIII, Section 4, the Legislature may amend25

rules of procedure and evidence adopted by the Utah Supreme Court upon a two-thirds vote of26

all members of both houses of the Legislature:27

Section 1.  Rule 63A Utah Rules of Civil Procedure is amended to read:28

Rule 63A. Change of judge as a matter of right.29

(a)  Change of judge by one side of an action.30

(a) (1)  Right to change a judge by one side of an action.31

(a) (1) (A)  In a civil action pending in a court in a county with seven or more district32
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court judges, each side is entitled to one change of judge as a matter of right under this33

paragraph (a).34

(a) (1) (B)  Even if two or more parties on one side of a civil action have adverse or35

hostile interests, the action, whether single or consolidated, must be treated as only having two36

sides for purposes of a changing judge under this paragraph (a).37

(a) (1) (C)  A side is not entitled to more than one change of judge under this paragraph38

(a).39

(a) (1) (D)  Regardless of when a party joins a civil action, a party is not entitled to a40

change of judge as a matter of right under this paragraph (a) if the notice of a change of judge41

is untimely under paragraph (a)(2).42

(a) (2)  Notice of a change of judge.43

(a) (2) (A)  A party seeking a change of judge under this paragraph (a) must file a notice44

of a change of judge with the clerk of the court.45

(a) (2) (B)  If the notice of a change of judge is timely under this paragraph (a)(2), the46

notice must be granted.47

(a) (2) (C)  In filing a notice of a change of judge under this paragraph (a), a party is not48

required to state any reason for seeking a change of judge, but the party must attest in good49

faith that the notice is not being filed:50

(a) (2) (C) (i)  for the purpose to delay any action or proceeding; or51

(a) (2) (C) (ii)  to change the judge on the grounds of race, gender, or religious52

affiliation.53

(a) (2) (D)  The notice must be filed:54

(a) (2) (D) (i)  on the side of a plaintiff or petitioner, within seven days after the day on55

which a judge is first assigned to the action or proceeding; or56

(a) (2) (D) (ii)  on the side of a defendant or respondent, within seven days after the day57

on which the defendant or respondent is served the complaint or petition, or at the time of the58

first filing by the defendant or respondent with the court, whichever occurs first.59

(a) (2) (E)  Failure to file a timely notice of a change of judge under this rule precludes60

a change of judge under this paragraph (a).61

(a) (3)  Assignment of action.62

(a) (3) (A)  Upon the filing of a notice under this paragraph (a), the judge assigned to63

- 2 -
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the action must take no further action in the case.64

(a) (3) (B)  The action must be promptly reassigned to another judge within the county.65

(a) (3) (C)  If the action is unable to be reassigned to another judge within the county,66

the action may be transferred to a court in another county in accordance with Rule 42.67

(a) (4)  Exceptions. A party, or a side, is not entitled to change a judge as a matter of68

right under this paragraph (a):69

(a) (4) (A)  in any proceeding regarding a petition for post-conviction relief under Rule70

65C;71

(a) (4) (B)  on a petition to modify child custody, child support, or alimony, unless the72

judge assigned to the action is not the same judge assigned to any of the previous actions73

between the parties;74

(a) (4) (C)  in an action before the juvenile court or the Business and Chancery Court;75

(a) (4) (D)  in an action in which the judge is sitting as a water or tax judge;76

(a) (4) (E)  in an action on remand from an appellate court; or77

(a) (4) (F)  if an action is unable to be transferred under paragraph (a)(3)(C) to another78

county in accordance with Rule 42.79

[(a) Notice of change.] (b)  Right to change a judge by agreement of the parties.80

(b) (1)  Notice of a change of judge.81

(b) (1) (A)  Except in actions with only one party, all parties joined in the action may,82

by unanimous agreement and without cause, change the judge assigned to the action by filing a83

notice of change of judge.84

(b) (1) (B)  The parties shall send a copy of the notice to the assigned judge and the85

presiding judge.86

(b) (1) (C)  The notice shall be signed by all parties and shall state: (1) the name of the87

assigned judge; (2) the date on which the action was commenced; (3) that all parties joined in88

the action have agreed to the change; (4) that no other persons are expected to be named as89

parties; and (5) that a good faith effort has been made to serve all parties named in the90

pleadings.91

(b) (1) (D)  The notice shall not specify any reason for the change of judge.92

(b) (1) (E)  Under no circumstances shall more than one change of judge be allowed93

under this [rule ] paragraph (b) in an action.94

- 3 -
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(b) (2) Time for filing a notice.95

(b) (2) (A)  Unless extended by the court upon a showing of good cause, the notice96

must be filed within 90 days after commencement of the action or prior to the notice of trial97

setting, whichever occurs first.98

(b) (2) (B)  Failure to file a timely notice precludes any change of judge under this99

[rule] paragraph (b).100

[(c)] (b) (3)  Assignment of action.101

(b) (3) (A)  Upon the filing of a notice of change, the assigned judge shall take no102

further action in the case.103

(b) (3) (B)  The presiding judge shall promptly determine whether the notice is proper104

and, if so, shall reassign the action.105

(b) (3) (C)  If the presiding judge is also the assigned judge, the clerk shall promptly106

send the notice to the associate presiding judge, to another judge of the district, or to any judge107

of a court of like jurisdiction, who shall determine whether the notice is proper and, if so, shall108

reassign the action.109

[(d)] (b) (4)  Nondisclosure to court. No party shall communicate to the court, or110

cause another to communicate to the court, the fact of any party's seeking consent to a notice of111

change.112

[(e)] (c)  Rule 63 unaffected. [This rule does not affect any rights under Rule 63. ]113

Nothing in this rule precludes the right of any party to seek disqualification of a judge under114

Rule 63.115

Section 2.  Effective date.116

(1)  In accordance with Utah Constitution, Article VIII, Section 4, the amendments in117

this resolution pass upon approval by a two-thirds vote of all members elected to each house.118

(2)  After passage of this resolution under Subsection (1), the amendments in this119

resolution take effect on January 1, 2025.120

- 4 -
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Rule 35 Physical and mental examination of persons. 
Court of Appeals Opinion – Stage Department Store v. Labor Commission, 2024 UT App 85 
 
This decision was flagged for the committee by Nick Stiles, the appellate court administrator. It 
was requested that the Committee review the opinion and Rule 35 to determine if amendments 
were necessary.  In a recent opinion the Utah Court of Appeals mentions URCP Rule 35 on page 
20 and in footnote 8 as follows: 
 
IV. Denial of Magnuson’s Objections 
¶43 Magnuson's final argument is that the Appeals Board should have allowed her objections to 
Stage's medical examiners labeling themselves as “independent” and should have instructed the 
Panel that the reports from those examiners were not in fact independent. Magnuson took 
particular issue with Dr. Theiler's report. 
 
¶44 Magnuson argues that her objection should have been sustained because, under rule 35 of the 
Utah Rules of Civil Procedure, use of the phrase “independent medical examiner” (IME) is 
discouraged. See Utah R. Civ. P. 35 advisory committee's note to 2017 amendment (“The parties 
and the trial court should refrain from the use of the phrase ‘independent medical examiner,’ 
using instead the neutral appellation ‘medical examiner,’ ‘Rule 35 examiner,’ or the like.”). 
Magnuson contends that because the Commission has no specific rules regarding this issue, rule 
35 applies. She cites Barker v. Labor Commission, 2023 UT App 31, 528 P.3d 1260, cert. 
denied, 534 P.3d 751 (Utah 2023), to support this conclusion. Id. ¶ 11 (holding that rule 35’s 
recording provision applied because it was not in conflict with the Commission's rules, which are 
silent on the issue). However, this reasoning does not compel a change in the result here. 
 
¶45 Magnuson is correct that an IME is far from independent due to the conflict of interest 
arising between the medical examiners and the insurance companies paying their bills. However, 
in the context of Commission cases, as recognized by Utah caselaw, this is a very common 
term—one any member of an experienced medical panel would be familiar with and understand 
the complexities of. Our supreme court has explained that “the purpose of an IME, in the 
workers’ compensation setting, is to provide the carrier, and potentially the relevant fact finder, 
with independent information on the claimant's injuries.” Kirk v. Anderson, 2021 UT 41, ¶ 13, 
496 P.3d 66. The court continued that IMEs “play a vital role in the overall administration of 
health care benefits and workers’ compensation benefits” as IMEs offer “an unbiased opinion 
assessing specifically whether the patient's work-related injury requires treatment, while the 
injured person's own health care provider is able to administer care without influence by 
insurance companies.” Id. ¶ 23. Through IMEs, “patients enjoy unbiased care while the 
insurance companies still benefit from the opinions of medical professionals.” Id.7 
 
¶46 In denying Magnuson's objection, the Appeals Board correctly pointed to the fact that while 
these IMEs were completed on behalf of Stage and were “therefore not independent,” “this 
misnomer is well-recognized in the workers’ compensation setting.” We agree with the Appeals 
Board's reasoning that “there is no indication that the veteran members of the [Panel] were 
confused” by the use of the label “independent.” The difference between Magnuson's treating 
and consulting physicians and those retained by Stage “was clear from the records” the Panel 
reviewed. Magnuson attempts in her reply *301 brief to point us to evidence in the record 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR35&originatingDoc=Id8b5cd60243311efabe9cb0b7ac61d99&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=e5116dda9dd340f49513b069c93f9eab&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR35&originatingDoc=Id8b5cd60243311efabe9cb0b7ac61d99&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=e5116dda9dd340f49513b069c93f9eab&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR35&originatingDoc=Id8b5cd60243311efabe9cb0b7ac61d99&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=e5116dda9dd340f49513b069c93f9eab&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR35&originatingDoc=Id8b5cd60243311efabe9cb0b7ac61d99&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=e5116dda9dd340f49513b069c93f9eab&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR35&originatingDoc=Id8b5cd60243311efabe9cb0b7ac61d99&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=e5116dda9dd340f49513b069c93f9eab&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2073878139&pubNum=0004645&originatingDoc=Id8b5cd60243311efabe9cb0b7ac61d99&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=e5116dda9dd340f49513b069c93f9eab&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2076412124&pubNum=0004645&originatingDoc=Id8b5cd60243311efabe9cb0b7ac61d99&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=e5116dda9dd340f49513b069c93f9eab&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2073878139&pubNum=0004650&originatingDoc=Id8b5cd60243311efabe9cb0b7ac61d99&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=e5116dda9dd340f49513b069c93f9eab&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR35&originatingDoc=Id8b5cd60243311efabe9cb0b7ac61d99&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=e5116dda9dd340f49513b069c93f9eab&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054250036&pubNum=0004645&originatingDoc=Id8b5cd60243311efabe9cb0b7ac61d99&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=e5116dda9dd340f49513b069c93f9eab&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054250036&pubNum=0004645&originatingDoc=Id8b5cd60243311efabe9cb0b7ac61d99&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=e5116dda9dd340f49513b069c93f9eab&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054250036&pubNum=0004649&originatingDoc=Id8b5cd60243311efabe9cb0b7ac61d99&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=e5116dda9dd340f49513b069c93f9eab&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054250036&pubNum=0004649&originatingDoc=Id8b5cd60243311efabe9cb0b7ac61d99&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=e5116dda9dd340f49513b069c93f9eab&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Id8b5cd60243311efabe9cb0b7ac61d99/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)#co_footnote_B00072080458035


supporting the Panel's alleged confusion over the role of Stage's medical examiners. But we find 
this evidence both unconvincing and inappropriately raised for the first time in her reply brief. 
 
¶47 Thus, the Appeals Board did not abuse its discretion when it denied Magnuson's objections.8 
 
 
Footnote 8 
Still, we recognize that the reasons that the advisory committee gave for moving away from 
identifying adverse medical exams as independent, see Utah R. Civ. P. 35 advisory committee's 
note to 2017 amendment, may also be relevant here, although the chance of prejudice is far more 
removed in a proceeding before an ALJ or the Commission than it would be before a jury. The 
Commission might be well-served to adopt a rule using different nomenclature for such exams. 
 

https://1.next.westlaw.com/Document/Id8b5cd60243311efabe9cb0b7ac61d99/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)#co_footnote_B00082080458035
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR35&originatingDoc=Id8b5cd60243311efabe9cb0b7ac61d99&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=e5116dda9dd340f49513b069c93f9eab&contextData=(sc.Default)
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Rule 35. Physical and mental examination of persons. 1 

Effective: 5/1/2017 2 

(a) Order for examination. When the mental or physical condition or attribute of a party 3 

or of a person in the custody or control of a party is in controversy, the court may order 4 

the party to submit to a physical or mental examination by a suitably licensed or certified 5 

examiner or to produce for examination the person in the party’s custody or control. The 6 

order may be made only on motion for good cause shown. All papers related to the 7 

motion and notice of any hearing must be served on a nonparty to be examined. The 8 

order must specify the time, place, manner, conditions, and scope of the examination and 9 

the person by whom the examination is to be made. The person being examined may 10 

record the examination by audio or video means unless the party requesting the 11 

examination shows that the recording would unduly interfere with the examination. 12 

(b) Report. The party requesting the examination must disclose a detailed written report 13 

of the examiner within the shorter of 60 days after the examination or 7 days prior to the 14 

close of fact discovery, setting out the examiner’s findings, including results of all tests 15 

performed, diagnoses, and other matters that would routinely be included in an 16 

examination record generated by a medical professional. If the party requesting the 17 

examination wishes to call the examiner as an expert witness, the party must disclose the 18 

examiner as an expert in the time and manner as required by Rule 26(a)(4), but need not 19 

provide a separate Rule 26(a)(4) report if the report under this rule contains all the 20 

information required by Rule 26(a)(4). 21 

(c) Sanctions. If a party or a person in the custody or under the legal control of a party 22 

fails to obey an order entered under paragraph (a), the court on motion may take any 23 

action authorized by Rule 37(b), except that the failure cannot be treated as contempt of 24 

court. 25 

 26 

Advisory Committee Notes 27 

https://legacy.utcourts.gov/rules/view.php?type=urcp&rule=26
https://legacy.utcourts.gov/rules/view.php?type=urcp&rule=37
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Rule 35 has been substantially revised. A medical examination is not a matter of right, 28 

but should only be permitted by the trial court upon a showing of good cause. Rule 35 29 

has always provided, and still provides, that the proponent of an examination must 30 

demonstrate good cause for the examination. And, as before, the motion and order 31 

should detail the specifics of the proposed examination. 32 

The parties and the trial court should refrain from the use of the phrase “independent 33 

medical examiner,” using instead the neutral appellation “medical examiner,” “Rule 35 34 

examiner,” or the like. 35 

The committee has determined that the benefits of recording generally outweigh the 36 

downsides in a typical case. The amended rule therefore provides that recording shall be 37 

permitted as a matter of course unless the person moving for the examination 38 

demonstrates the recording would unduly interfere with the examination. 39 

Nothing in the rule requires that the recording be conducted by a professional, and it is 40 

not the intent of the committee that this extra cost should be necessary. The committee 41 

also recognizes that recording may require the presence of a third party to manage the 42 

recording equipment, but this must be done without interference and as unobtrusively 43 

as possible. 44 

The former requirement of Rule 35(c) providing for the production of prior reports on 45 

other examinees by the examiner was a source of great confusion and controversy. It is 46 

the committee's view that this provision is better eliminated, and in the amended rule 47 

there is no longer an automatic requirement for the production of prior reports of other 48 

examinations. 49 

A report must be provided for all examinations under this rule. The Rule 35 report is 50 

expected to include the same type of content and observations that would be included in 51 

a medical record generated by a competent medical professional following an 52 

examination of a patient, but need not otherwise include the matters required to be 53 

included in a Rule 26(a)(4) expert report. If the examiner is going to be called as an expert 54 
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witness at trial, then the designation and disclosures under Rule 26(a)(4) are also 55 

required, and the opposing party has the option of requiring, in addition to the Rule 35(b) 56 

report, the expert’s report or deposition under Rule 26(a)(4)(C). The rule permits a party 57 

who furnishes a report under Rule 35 to include within it the expert disclosures required 58 

under Rule 26(a)(4) in order to avoid the potential need to generate a separate Rule 59 

26(a)(4) report later if the opposing party elects a report rather than a deposition. But 60 

submitting such a combined report will not limit the opposing party’s ability to elect a 61 

deposition if the Rule 35 examiner is designated as an expert. 62 
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