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UTAH SUPREME COURT ADVISORY COMMITTEE
ON RULES OF CIVIL PROCEDURE

Summary Minutes — October 26, 2022

DUE TO THE COVID-19 PANDEMIC AND PUBLIC HEALTH EMERGENCY
THIS MEETING WAS CONDUCTED ELECTRONICALLY VIA WEBEX
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1) INTRODUCTIONS

The meeting started at 4:01 p.m. after forming a quorum. Ms. Lauren DiFrancesco welcomed
the Committee and guests.

2) APPROVAL OF MINUTES

Ms. DiFrancesco asked for approval of the Minutes subject to minor amendments noted by
the Minutes subcommittee. Mr. Rod Andreason moved to adopt the Minutes as amended. Mr. Jim
Hunniucutt seconded. The Minutes were unanimously approved.

(3) RULE 47. ATTORNEY VOIR DIRE

Ms. DiFrancesco reported to the Committee that the invited representatives are not finished
consultations with the defense bar on this proposed rule change and will not present on the voir dire
issue at this meeting. The Committee made some suggestions of other considerations they would like
the proposal to address such as input from academia regarding equity and making sure that opposing
viewpoints are selected objectively. The Committee discussed some practical issues regarding
convening a jury pool by Webex versus in person across the various court districts and how the
proposed rule change taking discretion away from judges would impact that.

)] RULE 26. EDITS TO COMMENTS

Judge Clay Stucki reported the changes made in the comments of the Rule where the cross-
references no longer match. Judge Stucki raised the issue of the legislative note that appears to be
outdated. The Committee had previously reached out to the legislative liaison regarding how to
address the legislative note. The Committee discussed whether the Committee has the authority to
remove a legislative note from the comments. It was suggested that in transmitting the draft rule to
the Supreme Court, the Committee would also include the draft comments omitting the legislative
note along with a note on the reason for the deletion. Another suggestion was to resolve the outdated
comment by deleting it and leaving a reference for the legislative history citing to the resolution
originally adopting the legislative note. Ultimately, the Committee decided that it is the Supreme
Court that should make the decision on how to resolve the expired legislative comment. Judge Stucki
moved to refer the note with the suggestions to the Supreme Court for final decision. Judge Cornish
seconded. The motion passed unanimously.
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5) NEW MEMBER SEATS

Lauren DiFrancesco advised the Committee that she and Ms. Susan Vogel will meet with
Mr. Nick Stiles to further discuss best ways to recruit the desired representation.

(6) RULE 12(a)(1). SUPREME COURT DIRECTION TO REVIEW FILING AN ANSWER
The Rule 5 subcommittee is not yet prepared to present on this issue.

@) RULE 26.1(h). SUPREME COURT DIRECTION TO CLARIFY WHEN DISCLOSURES ARE
REQUIRED.

The Committee has sent out changes to the Rule for comments but have not made any draft
changes to reflect the Supreme Court’s concern to make it clear that disclosures are only required if
the other party files an answer or otherwise disagrees with the petition but deadline to serve the
disclosures is only triggered by the filing of the answers to the complaint. Ms. Vogel expressed that
even though the deadlines are set, parties still get confused on whether they have to file disclosures
where there had been a stipulation leading to the respondent not filing an answer. The Committee
reviewed subpart 26.1 (b). Ms. Vogel suggested that the clarification be placed in 26.1(a) where the
initial disclosures are not required if the claim is uncontested. Mr. Hunnicutt noted that it might be
unclear to self-represented persons what it means for a case to be contested or uncontested when
there is some agreement, but other information is still necessary such as financial disclosures
relating to child support. The Committee also wondered if the clarification is best placed on the
forms because the deadlines are clear in the rules. The committee decided without motion to discuss
this issue more carefully with Nick Stiles before proceeding further.

(8) RULE 104. SUPREME COURT DIRECTION TO CONSIDER REPEALING OR CLARIFYING WHEN
PLEADING WOULD SUFFICE FOR AFFIDAVIT (IN A DIVORCE).

Mr. Jim Hunnicutt reviewed how persons historically went to court in person to get their
divorce finalized even if the divorce was settled. The modern rule no longer requires parties to
physically go to court because jurisdiction is typically spelt out in the original petition. He
expressed that this is not always the case when there are no minor children involved or in a default
divorce. He explained that the issue in the Rule is to clarify whether an affidavit (declaration of
jurisdiction and grounds) is needed to finalize a divorce or if a sworn pleading would suffice. Ms.
Vogel also added that the majority of persons are using OCAP which provides a verified petition
that then confuses many persons when they also have to do a findings of facts and conclusions. The
Committee also considered that the party should swear to the court that the findings of fact has not
been altered from the petition where there is a default divorce. The Committee also raised that
amending Rule 104 to no longer require the affidavit, then Rule 7 may need to be changed also as in
many situations there would no longer be a verification of jurisdiction. The Committee decided to
table the issue and discuss further with Mr. Nick Stiles for more guidance.
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(9) RULE 59 (e¢) AND UTAH CODE 78B-6-811 INCONSISTENCY

Ms. DiFrancesco relayed that an inconsistency was brought to the attention of the
Committee where Utah Code 78B-6-811 allows for a modification of judgment within 180 days.
The Committee suggested amending rule 59(e) to include “unless otherwise provided by statute or
rule.” The Committee also discussed whether an augmented judgement was also a modification of
a judgment and noted that those motions usually come well beyond 28 days outlined in Rule 59.
Judge Stucki moved to approve the change. Ms. Tonya Wright seconded. The motion was passed by
majority.

(10) 6(a)(6). ADDING JUNETEENTH HOLIDAY

The Utah government has a different rule on how to observe the holiday than the federal
government. The Committee is asked to add Juneteenth to Rule 6 under the list of legal holidays.
The concern on how to add it is that the state has designated it to be observed on a Monday; but
under the Federal government it is observed on the day of or either the Friday or Monday depending
on which weekend day it falls on. The Committee discussed whether it would create an ambiguity
on which day should be followed or if both the State and Federal days would be observed. The issue
would affect not the observation of the holiday but the filing deadlines in cases and how the
deadline is calculated. The Committee also discussed that the courts should make this decision and
referred the issue back to the Supreme Court.

(11) RULE 60. FINALITY AND WHETHER FRAUD ON THE COURT CAN BE EFFECTIVELY
ADDRESSED

A subcommittee (preventing fraud on the court subcommittee) was created to look at the
case law on the issue and report whether a Rule change is needed and the draft language. The
subcommittee will comprise Judge Holmberg, Justin Toth, Susan Vogel and Judge Cornish.

(12) OTHER BUSINESS

Ms. DiFrancesco suggested pushing November meeting to 30" of November on the fifth
Wednesday. The December meeting is cancelled. The Committee discussed briefly the status of
pipeline issues

(13) ADJOURNMENT.

The meeting adjourned at 5:55 p.m.
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1) INTRODUCTIONS

Ms. Lauren DiFrancesco welcomed the Committee and guests.

2) APPROVAL OF MINUTES
Approval of minutes from October 26, 2022 Committee Meeting was deferred.
3) RULES 7, 7A, AND 7B. REVIEW OF PUBLIC COMMENTS

The proposed amendments to these rules did not receive any public comments and are to be
submitted to the Supreme Court for final approval.

)] RULES 7, 7A, AND 83. MOTION TO STRIKE IMPROPER VEXATIOUS LITIGANT FILINGS

Mr. John Bogart presented as to the difficulty of enforcing a vexatious litigant order entered
pursuant to Rule 83, and the lack of clarity as to whether a party must proceed under Rule 7A’s
procedures for enforcing an order, which involves full briefing and considerable delay. He said the
rules are not clear as to how Rule 83 should interact with other rules. He proposed that a
subparagraph be added to Rule 7(I)(1) for a motion to strike an improper vexatious litigant filing.
This would allow a judge to decide the motion to strike without awaiting a response to such motion.

Judge Andrew H. Stone expressed doubt as to the need for the proposed amendment, saying
that in his experience with vexatious litigants, a clerk would generally refuse an improper filing
attempt by a vexatious litigant. Mr. Bogart responded that the proposed amendment is intended to
address the exception, where a vexatious litigant manages to file a document that should not have
been allowed.

Judge Stone also said that, even in such circumstances, the opposing party may simply
ignore an improper filing, and that the court is highly unlikely to rule in favor of a vexatious litigant
on anything of significance, even if no opposition is filed. Mr. Bogart responded that failing to
respond is still risky, and that the other side shouldn’t have to take that risk. Judge Stone agreed that
the proposed amendment should be approved to receive public comments on the matter.

Judge Laura Scott moved to adopt the amendment as proposed. Judge Stone seconded the
motion, which was unanimously approved.

5) RULE 7. MOTION TO APPEAR REMOTELY

Ms. Susan Vogel proposed that Rule 7(1)(1) be further amended to allow a motion to appear
remotely to be added to the list of motions that a judge may decide without awaiting a response. Ms.
Vogel moved to so amend the rule. Mr. Justin Toth seconded the motion, which passed
unanimously.
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(6) RULE 83. NOTICE OF APPEAL

Mr. Nick Stiles presented as to an issue that has arisen where a trial court enters a filing
restriction on a vexatious litigant, who then attempts to file a notice of appeal, but the clerk rejects
the filing attempt based on the restriction. Trial court filing restrictions, if applied like that, would
prevent a party from taking an appeal. He proposed amending Rule 83(b)(4) and (d)(1) to allow
vexatious litigants to file a notice of appeal without first obtaining leave from the trial judge.

Judge Stone agreed that parties should be able to pursue appellate remedies, but he
suggested that, in the case of vexatious litigants, such remedies may need to be pursued through the
extraordinary writ process. Because a petition for an extraordinary writ may be filed directly with
the appellate court, a trial court filing restriction would not interfere with a vexatious litigant’s
ability to obtain appellate relief that way.

Mr. Clark Sabey said the problem is that the notice of appeal filed with the trial court is the
document used to determine whether a party has timely appealed. Under the appellate rules, the
appellate court looks to the notice of appeal in determining whether it has jurisdiction. If the notice
of appeal is not allowed, there is no documentation to support appellate jurisdiction.

Judge Stone moved to adopt the proposed amendment. Ms. Loni Page seconded the motion,
which passed unanimously.

@) RULE 83. PHRASE “OBTAIN LEAVE OF THE COURT”

Ms. Vogel proposed that Rule 83 be further amended to change the phrase “obtain leave of
the court” in the rule to “obtain permission of the court” in order to make the rule more
understandable to laypersons. Ms. Vogel moved to so amend the rule. Mr. Toth seconded the
motion, which passed unanimously.

t)) RULE 100A. ORS EXEMPTION FROM CASE MANAGEMENT CONFERENCES

Mr. Jim Hunnicutt presented as to a request by the Office of Recovery Services (ORS) to be
exempted from the Rule 100A case management conference requirement. ORS says that because its
actions usually involves serving two parties, it often happens that one of them will be served and
file an answer, prompting a case management conference to be set. The setting will often be
premature because the other party has not yet been served or has not yet responded. In other cases a
case management conference is unnecessary because the responding parties agree with ORS’s
pleading.

ORS has suggested different possible amendments to address the problem, the first being
adding a new subparagraph (c) that would exempt ORS from case management conferences, and the
second being to amend subparagraph (a) to provide that, where an action involves more than two
parties, a case management conference would not be scheduled until proof of service has been filed
for each responding party and at least one party has timely filed an answer.
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Mr. Hunnicutt moved to adopt the first option proposed. Ms. Vogel seconded the motion,
which passed unanimously.

) RULE 47. ATTORNEY VOIR DIRE

Ms. DiFrancesco reported that she received a list from Ms. Kara North identifying a number
of attorneys consulted thus far with regard to Ms. North’s proposed amendment to Rule 47.

Mr. Brandon Baxter presented in support of the proposal, urging the Committee to talk with
judges from the First District regarding the proposal, who could provide a neutral perspective. He
reported having had a discussion with First District Court Judge Spencer D. Walsh, who responded
favorably to the proposal.

Mr. Jonathan Puente introduced himself as the director of the Office of Fairness and
Accountability (OFA). He suggested presentation of the proposed rule to the OFA at a meeting in
mid-December.

Judge Stone responded regarding Mr. Baxter’s proposal to present the matter to judges as
neutral parties. Judge Stone has informally presented the proposal to Third District Court judges,
who try more than half of the cases in the state. He reported vigorous opposition to the proposal,
saying the proposal is inconsistent with the voir dire process outlined in State v. Williams, 2018 UT
App 96, 427 P.3d 434, which suggests use of a case-specific questionnaire, then general questions
to all potential jurors, and then individual juror questions.

Mr. Baxter said he has never not been allowed to do attorney-directed voir dire. Ms. North
inquired about the basis for Judge Stone’s opposition.

Judge Stone expressed concern that mistrials would result from adopting the proposal due to
the likelihood of improper questions. He says that in practice, most of the questions during voir dire
are presented by attorneys, so Utah practice is not inconsistent with that of other states, as has been
suggested.

Ms. DiFrancesco suggested that the merits of the proposal be postponed until further
stakeholders have been consulted.

Judge Kent Holmberg asked whether the First District judges were given a copy of the
proposed rule. Mr. Baxter responded that discussions have only treated the issue of attorney-
directed voir dire generally. Judge Holmberg expressed concern that the proposed rule removes the
trial judge’s discretion to allow attorney-directed voir dire. He referenced a Task Force study of the
issue concluding that judges need to take a more active role in voir dire and believes that reflects the
national trend.
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Ms. North expressed being open to suggestions for keeping trial judge discretion.

Ms. DiFrancesco said she would try to solicit more input on the issue, and accepted Mr.
Puente’s invitation to present the issue to the OFA. She said that the Rule 47 materials would be
supplemented with State v. Williams, and that everyone would have one week to add other materials
to go out.

Ms. North mentioned a Utah study done with Justice Durham’s involvement and
emphasized the Denver Study included in the Rule 47 materials. She offered to draft the letter to
other stakeholders. Judge Stone encouraged all to read State v. Williams, and said the Denver Study
incorrectly places Utah in the minority.

Ms. DiFrancesco summarized efforts to solicit input, saying that Judge Holmberg would
reach out to the Board of District Court Judges, and that Ms. DiFrancesco would reach out to the
Utah Defense Lawyers Association and the National Center for State Courts. Ms. DiFrancesco will
also draft a letter regarding the materials provided, inviting supplemental materials from any other
stakeholders, which letter will go out early the week of December 12 to give enough time prior to
the next Committee meeting on January 25.

Ms. Vogel will obtain data as to the annual number of pro se civil jury trial cases in Utah
district courts.

(10) RULE 10(d). 1” ToP MARGIN

Ms. DiFrancesco addressed a request to change the top margin for paper filings to 1 and
asked whether a 1”” margin would be sufficient for draft orders, which usually place the judge’s
signature on the top of the first page. Judge Stone asked whether it would really matter if the
judge’s signature was placed over someone else’s name. Ms. Keri Sargent said that where judge and
commissioner signatures are both needed, 1”” might not be enough space for both and she will
double-check this and report back in January.

Ms. Vogel said that because she is already working to collect all forms, and to make them
more user-friendly and understandable to self-represented parties, she can work the margin issue
into the same undertaking.

(11) RULE 4(d)(1)(D). PERSONAL SERVICE ON INMATES

Ms. DiFrancesco addressed Judge Orme’s recent proposal (in Jordan Credit Union v.
Sullivan, 2022 UT App 120, §18), expressing concern that his proposed wording could suggest that
an attempt must be made to effect personal service on an incarcerated person. She said the solution
is just to make the rule say that personal service is always sufficient service.

Ms. Vogel suggested alternative language for a proposed amendment of Rule 4(d)(1)(D) as
follows: “by delivering a copy of the summons and complaint to the individual personally, to the
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person . . ..” She moved to so amend Rule 4. Judge Stone seconded the motion, which passed
unanimously. Mr. Stiles or Ms. Vogel will inform Judge Orme of the modification.

(12) RULE S53A. STATUS

Ms. DiFrancesco inquired as to the status of Rule 53A (special masters in family law cases).
Judge Holmberg thinks this was approved in September to go to the Supreme Court for approval.
Ms. DiFrancesco indicated she would check minutes regarding status; she doesn’t recall having
presented it. She will give an update later in the week.

Update: On Friday, December 2, 2022, Ms. DiFrancesco sent an email to the Committee
advising that she did present Rule 53A to the Supreme Court in September, and had received a
redline draft back with comments from the Supreme Court. She shared the draft with the Committee
and indicated that Rule 53A would be added to the agenda for January, but she suggested that the
subcommittee would likely need to reconsider the matter and could do so either before the January
meeting or have it pushed back to February.

(13) RULES 12(a)(1),26.1(h), AND 104. STATUS

Ms. DiFrancesco reported on a discussion with Mr. Stiles as to the process to be followed
when the Supreme Court suggests an amendment, as with Rules 26.1(h) and Rule 104. Proposals as
to these rules, and others similarly made in the future, will be addressed by reaching out to the
person requesting the change, requesting materials, and referring the matter to a subcommittee.

Ms. Vogel says Mr. Nathanael Player was the one who suggested the proposals mentioned
in the September 2, 2022 memo from the Supreme Court, so the forms subcommittee can tackle all
three of the proposed amendments: Rule 12(a)(1), Rule 26.1(h), and Rule 104. Ms. Vogel to present
on all three in January.

(14) COMMITTEE VACANCIES

Ms. DiFrancesco and staff to review applications and make recommendations to the
Supreme Court regarding filling the nonacademic vacancies later this month. She will also suggest
appointments from University of Utah faculty for the open academic positions on the Committee.

(15) RULE 3(a)(2). STATUS

Mr. Trevor Lee provided an update regarding the proposed amendment to eliminate this
subparagraph. The subcommittee has spoken with debt collectors, who like the existing rule, as it is
often difficult to serve defendants in debt collection actions. There is no formal proposal at this
point but the subcommittee will continue working on the issue and he will present a full report in
January.
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Judge Holmberg has included Judge Clay Stucki and will try to get input from Justice Court
judges.

(16) ADJOURNMENT

The meeting adjourned at about 5:55.
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Rules Returning from Public Comment:
Rule 41

We are in favor of this. It would help to close out a lot of cases that get hung up often

unnecessarily.
--Dave Todd

The amendment is a good idea now that the ambiguity has been uncovered. I believe in practice,
district courts and the parties have routinely assumed a single party could be dismissed.
However, 1(A)(1) now would create more of an issue — by requiring court approval if a single
answer has been filed takes away the right of the Plaintiff to dismiss a single defendant in the
face of a motion to dismiss, an early settlement, or determining that they have named an
improper defendant. I would suggest that section 1(A)(1) state: “a notice of dismissal before the
party being dismissed serves an answer or a motion for summary judgment.” This allows the
plaintiff to narrow down its claims without having to seek the approval of other defendants who
are likely adversarial, especially in light of the fact they are not being dismissed as well.

--Mike Stout

Rule 59

No public comments.
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URCP 41 DRAFT: October 26, 2022

Rule 41. Dismissal of actions.
(a) Voluntary dismissal; effect.
{a}(1) By the plaintiff.

fa}1)(A) Subject to Rule 23(e) and any applicable statute, the plaintiff may

dismiss an action, a claim, or a party without a court order by filing:

fayBH{A}(i) a notice of dismissal before the any opposing party serves an

answer or a motion for summary judgment; or

fayIHA)(ii) a stipulation of dismissal signed by all parties who have
appeared.

{a}3)(B) Unless the notice or stipulation states otherwise, the dismissal is
without prejudice. But if the plaintiff previously dismissed any
federal- or state-court action based on or including the same claim, a notice of

dismissal operates as an adjudication on the merits.

{a}(2) By court order. Except as provided in paragraph (a)(1), an action, a claim,
or a party may be dismissed at the plaintiff’s request by court order only on
terms the court considers proper. If a defendant has pleaded a counterclaim
before being served with the plaintiff's motion to dismiss, the action may be
dismissed over the defendant's objection only if the counterclaim can remain
pending for independent adjudication by the court. Unless the order states

otherwise, a dismissal under this paragraph is without prejudice.

(b) Involuntary dismissal; effect. If the plaintiff fails to prosecute or to comply with
these rules or any court order, a defendant may move to dismiss the action or any
claim against it. Unless the dismissal order otherwise states, a dismissal under this
paragraph and any dismissal not under this rule, other than a dismissal for lack of
jurisdiction, improper venue, or failure to join a party under Rule 19, operates as an

adjudication on the merits.


http://www.utcourts.gov/resources/rules/urcp/urcp023.html
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(c) Dismissal of counterclaim, crossclaim, or third-party claim. This rule applies to
the dismissal of any counterclaim, crossclaim, or third-party claim. A claimant’s
voluntary dismissal under paragraph (a)(1) must be made before a responsive
pleading is served or, if there is no responsive pleading, before evidence is

introduced at a trial or hearing.

(d) Costs of previously-dismissed action. If a plaintiff who previously dismissed an
action in any court files an action based on or including the same claim against the
same defendant, the court may order the plaintiff to pay all or part of the costs of the

previous action and may stay the proceedings until the plaintiff has complied.

(e) Bond or undertaking to be delivered to opposing party. If a party dismisses a
complaint, counterclaim, crossclaim, or third-party claim, under paragraph (a)(1)
after a provisional remedy has been allowed the party, the bond or undertaking filed
in support of the provisional remedy must be delivered to the party against whom

the provisional remedy was obtained.

Advisory Committee Note

The 2016 amendments adopt the plain language class of Federal Rule of Civil Procedure
41. And, like the federal rule, the 2016 amendments move a central provision of
paragraph (b) from this rule to Rule 52(e). Formerly, if a plaintiff had presented its case
and the evidence did not support the claim, the court—in a trial by the court—could
find for the defendant without having to hear the defendant’s evidence. The equivalent
provision now found in Rule 52(e) extends that principle to claims other than the
plaintiff’s and, if a party’s evidence on any particular element of the cause of action is
complete but insufficient, allows the court to make findings and conclusions and enter

judgment accordingly.
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In these circumstances the court’s action goes beyond simple dismissal; the court is
tinding for a party on the merits. This principle more properly belongs in the rule on

findings and conclusions than in the rule on dismissing an action.
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Rule 10

A proposal to amend Rule 10(d) to narrow the top margin to 1 inch because the larger 1'% inches
are no longer needed.

Email from Jeffrey Enquist

From: Jeffrey Enquist <jenquist@fabianvancott.com>

Sent: Tuesday, November 1, 2022 5:55 PM

To: DiFrancesco, Lauren E. (Shld-SLC-LT) <Lauren.DiFrancesco@gtlaw.com>
Subject: Suggestion - Rules of Civil Committee modification

Lauren,

Hope all is well. I’ll keep it short. Can I suggest a rule modification to Utah Rule of Civil
Procedure 10(d)? Rule 10(d) states:

(d) Paper format. All pleadings and other papers, other than exhibits and court-approved
forms, must be 8’2 inches wide x 11 inches long, on white background, with a top margin
of not less than 1% inches and a right, left and bottom margin of not less than 1 inch. All
text or images must be clearly legible, must be double spaced, except for matters
customarily single spaced, must be on one side only and must not be smaller than 12-
point size.

My only suggestion to change this rule is to modify the top margin from 1% inches to 1 inch.
The rule was instituted to allow for the filing of paper copies in a folder with a top hole punches.
The move to electronic filing, including at all levels of the court, has negated the need for the
additional top margin. Moreover, those that file paper pleadings are typically pro se and either
use electronic court forms available online or otherwise abide by a 1 inch margin when drafting
by hand and those filings are typically scanned and produce electronically. The online court
forms can be modified to accommodate a change in the rule. Finally, a % inch change on a
motion that is 15 to 25 pages equates to an additional 1 to 1.5 pages of briefing. I don’t have the
stats on this, but I suspect an additional page or page-and-a-half would eliminate some of the
need to ask for overlength briefing.
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Rule 10. Form of pleadings and other papers.
Effective: 5/1/2022
(a) Caption; names of parties; other necessary information.

(1) All pleadings and other papers filed with the court must contain a caption setting
forth the name of the court, the title of the action, the file number, if known, the name
of the pleading or other paper, and the name, if known, of the judge (and
commissioner if applicable) to whom the case is assigned. A party filing a claim for
relief, whether by original claim, counterclaim, cross-claim or third-party claim, must

include in the caption the discovery tier for the case as determined under Rule 26.

(2) In the complaint, the title of the action must include the names of all the parties,
but other pleadings and papers need only state the name of the first party on each side
with an indication that there are other parties. A party whose name is not known must
be designated by any name and the words "whose true name is unknown." In an
action in rem, unknown parties must be designated as "all unknown persons who

claim any interest in the subject matter of the action."

(3) Every pleading and other paper filed with the court must state in the top left hand
corner of the first page the name, address, email address, telephone number and bar
number of the attorney or party filing the paper, and, if filed by an attorney, the party

for whom it is filed.

(4) A party filing a claim for relief, whether by original claim, counterclaim, cross-
claim or third-party claim, must also file a completed cover sheet substantially similar
in form and content to the cover sheet approved by the Judicial Council. The clerk

may destroy the coversheet after recording the information it contains.

(5) Domestic relations actions, as defined in Rule 26.1, must be captioned as follows:

(i) In petitions for divorce, annulment, separate maintenance, and temporary

separation: “In the matter of the marriage of [Party A and Party B].”


http://legacy.utcourts.gov/rules/view.php?type=urcp&rule=26
http://legacy.utcourts.gov/rules/view.php?type=urcp&rule=26.1
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(ii) In petitions to establish parentage: “In the matter of the parentage of children

of [Party A and Party B].”

(iii) In petitions to otherwise establish custody, parent-time, or child support: “In

the matter of the children of [Party A and Party B].”

(iv) If a domestic relations action includes additional interested parties, such as the
Office of Recovery Services, they must be listed in the case caption after the text

described above.

(b) Paragraphs; separate statements. All statements of claim or defense must be made in
numbered paragraphs. Each paragraph must be limited as far as practicable to a single
set of circumstances; and a paragraph may be adopted by reference in all succeeding
pleadings. Each claim founded upon a separate transaction or occurrence and each
defense other than denials must be stated in a separate count or defense whenever a

separation facilitates the clear presentation of the matters set forth.

(c) Adoption by reference; exhibits. Statements in a paper may be adopted by reference
in a different part of the same or another paper. An exhibit to a paper is a part thereof for

all purposes.

(d) Paper format. All pleadings and other papers, other than exhibits and court-approved
forms, must be 82 inches wide x 11 inches long, on white background, with a-tep-margin
ofnoetless-thanllbinchesanda right, left, top, and bottom margin of not less than 1 inch
. All text or images must be clearly legible, must be double spaced, except for matters
customarily single spaced, must be on one side only and must not be smaller than 12-

point size.

(e) Signature line. The name of the person signing must be typed or printed under that
person’s signature. If a proposed document ready for signature by a court official is
electronically filed, the order must not include the official’s signature line and must, at

the end of the document, indicate that the signature appears at the top of the first page.
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(f) Non-conforming papers. The clerk of the court may examine the pleadings and other
papers filed with the court. If they are not prepared in conformity with paragraphs
(a) - (e), the clerk must accept the filing but may require counsel to substitute properly
prepared papers for nonconforming papers. The clerk or the court may waive the
requirements of this rule for parties appearing pro se. For good cause shown, the court

may relieve any party of any requirement of this rule.

(g) Replacing lost pleadings or papers. If an original pleading or paper filed in any action
or proceeding is lost, the court may, upon motion, with or without notice, authorize a

copy thereof to be filed and used in lieu of the original.

(h) No improper content. The court may strike and disregard all or any part of a pleading

or other paper that contains redundant, immaterial, impertinent or scandalous matter.
(i) Electronic papers.

(1) Any reference in these rules to a writing, recording or image includes the electronic

version thereof.
(2) A paper electronically signed and filed is the original.

(3) An electronic copy of a paper, recording or image may be filed as though it were

the original. Proof of the original, if necessary, is governed by the Utah Rules of

Evidence.
(4) An electronic copy of a paper must conform to the format of the original.

(5) An electronically filed paper may contain links to other papers filed
simultaneously or already on file with the court and to electronically published

authority.


http://legacy.utcourts.gov/rules/ure.php
http://legacy.utcourts.gov/rules/ure.php

Additional Rule 10(d) proposed amendment info:
Keri Sargent:
... I reached out to Holly in IT and she gave me this answer:

I don't think we would have to change the signature block at all, if there is a document
that doesn't allow enough room at the top of the document the signature block could go
over the top of some of the document information, but I'm not sure how many documents
that would effect. In most of the efiled documents the attorney information takes up about
3 inches of space at the tops of the documents so having the signature block go into that
space would not be a problem. It would only be on documents where they don't have that
much blank white space on the right side of the document for us to put the signature in. I
hope this makes sense. If not let me know.

So Susan may have the bigger problem with forms where there's no address added at the top of
the document.

Susan Vogel:

... I am told that the Forms Committee is very interested in addressing the Rule 10 margin
suggestion and making sure that the forms (including the electronic forms) that self represented
parties are required or encouraged to use are included in this discussion. (Nearly 90% of civil
cases in the Utah State Courts include at least one self-represented party.) Thank you for the
opportunity to address this.
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Rule 45. Subpoena.
(a) Form; issuance.
(1) Every subpoena shall:
(A) issue from the court in which the action is pending;

(B) state the title and case number of the action, the name of the court
from which it is issued, and the name and address of the party or attorney

responsible for issuing the subpoena;
(C) command each person to whom it is directed
(i) to appear and give testimony at a trial, hearing or deposition, or

(ii) to appear and produce for inspection, copying, testing or sampling
documents, electronically stored information or tangible things in the

possession, custody or control of that person, or

(iii) to copy documents or electronically stored information in the
possession, custody or control of that person and mail or deliver the
copies to the party or attorney responsible for issuing the subpoena
before a date certain, or

(iv) to appear and to permit inspection of premises;

(D) if an appearance is required, give notice of the date, time, and place for
the appearance and, if remote transmission is requested, instructions for

participation and whom to contact if there are technical difficulties; and

(E) include a notice to persons served with a subpoena in a form
substantially similar to the approved subpoena form. A subpoena may
specify the form or forms in which electronically stored information is to
be produced.

(2) The clerk shall issue a subpoena, signed but otherwise in blank, to a
party requesting it, who shall complete it before service. An attorney
admitted to practice in Utah may issue and sign a subpoena as an officer of

the court.
(b) Service; fees; prior notice.

(1) A subpoena may be served by any person who is at least 18 years of age

{01954540-1}
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and not a party to the case. Service of a subpoena upon the person to whom it
is directed shall be made as provided in Rule 4(d).

(2) If the subpoena commands a person's appearance, the party or attorney
responsible for issuing the subpoena shall tender with the subpoena the fees
for one day's attendance and the mileage allowed by law. When the subpoena
is issued on behalf of the United States, or this state, or any officer or agency of
either, fees and mileage need not be tendered.

(3) If the subpoena commands a person to copy and mail or deliver documents
or electronically stored information, to produce documents, electronically
stored information or tangible things for inspection, copying, testing or
sampling or to permit inspection of premises, the party or attorney responsible
for issuing the subpoena shall serve each party with the subpoena by delivery

or other method of actual notice before serving the subpoena.
(c) Appearance; resident; non-resident.
(1) A person who resides in this state may be required to appear:
(A) at a trial or hearing in the county in which the case is pending; and

(B) at a deposition, or to produce documents, electronically stored
information or tangible things, or to permit inspection of premises only
in the county in which the person resides, is employed, or transacts
business in person, or at such other place as the court may order.

(2) A person who does not reside in this state but who is served within this

state may be required to appear:
(A) at a trial or hearing in the county in which the case is pending; and

(B) at a deposition, or to produce documents, electronically stored
information or tangible things, or to permit inspection of premises only in
the county in which the person is served or at such other place as the court
may order.

(d) Payment of production or copying costs. The party or attorney responsible for
issuing the subpoena shall pay the reasonable cost of producing or copying
documents, electronically stored information, or tangible things. Upon the
request of any other party and the payment of reasonable costs, the party or

attorney responsible for issuing the subpoena shall provide to the requesting

{01954540-1}
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party copies of all documents, electronically stored information or tangible things
obtained in response to the subpoena or shall make the tangible things available

for inspection.
(e) Protection of persons subject to subpoenas; objection.

(1) The party or attorney responsible for issuing a subpoena shall take
reasonable steps to avoid imposing an undue burden or expense on the
person subject to the subpoena. The court shall enforce this duty and impose
upon the party or attorney in breach of this duty an appropriate sanction,
which may include, but is not limited to, lost earnings and a reasonable

attorney fee.

(2) A subpoena to copy and mail or deliver documents or electronically stored
information, to produce documents, electronically stored information or
tangible things, or to permit inspection of premises shall comply with Rule
34(a) and (b)(1), except that the person subject to the subpoena must be
allowed at least 14 days after service to comply.

(3) Although not required, Fhe-the person subject to the subpoena or a non-

party affected by the subpoena may{ file a motion to quash under Rule 37

ebjeebaﬂde%&uie%?—bf the subpoena:

(A) fails to allow reasonable time for compliance;

(B) requires a resident of this state to appear at other than a trial or
hearing in a county in which the person does not reside, is not

employed, or does not transact business in person;

(C) requires a non-resident of this state to appear at other than a trial or
hearing in a county other than the county in which the person was

served;

(D) requires the person to disclose privileged or other protected matter

and no exception or waiver applies;

(E) requires the person to disclose a trade secret or other confidential

research, development, or commercial information;
(F) subjects the person to an undue burden or cost;

(G) requires the person to produce electronically stored information

in a form or forms to which the person objects;

{01954540-1}

Commented [JW1]: Should this be "file a motion to
quash under Rule 37 or otherwise object if the subpoena"?
Lauren to seek clarification from Justice Pohlman here. At
12/7 SC conf, Justice Pohlman agreed that only an objection
should be required, and all sub (3) paras apply to objections
and to motions to quash.
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(H) requires the person to provide electronically stored information
from sources that the person identifies as not reasonably accessible
because of undue burden or cost; or

(I) requires the person to disclose an unretained expert's opinion or
information not describing specific events or occurrences in dispute and
resulting from the expert's study that was not made at the request of a
party.

(4) Timing and form of objections.

(A) If the person subject to the subpoena or a non-party affected by the

subpoena objects, the objection must be-made in writing and made

before the date for compliance.
(B) The objection shall be stated in a concise, non-conclusory manner.

(C) If the objection is that the information commanded by the subpoena is
privileged or protected and no exception or waiver applies, or requires
the person to disclose a trade secret or other confidential research,
development, or commercial information, the objection shall sufficiently
describe the nature of the documents, communications, or things not
produced to enable the party or attorney responsible for issuing the
subpoena to contest the objection.

(D) If the objection is that the electronically stored information is from
sources that are not reasonably accessible because of undue burden or
cost, the person from whom discovery is sought must show that the
information sought is not reasonably accessible because of undue burden

or cost.

(E) The objection shall be served on the party or attorney responsible for
issuing the subpoena. The party or attorney responsible for issuing the

subpoena shall serve a copy of the objection on the other parties.

(5) If objection is made, or if a party requests a protective order, the party or
attorney responsible for issuing the subpoena is not entitled to compliance
but may request an order to compel compliance under Rule 37(a). The
objection or request shall be served on the other parties and on the person
subject to the subpoena. An order compelling compliance shall protect the
person subject to or affected by the subpoena from significant expense or

{01954540-1}
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129 harm. The court may quash or modify the subpoena. If the party or attorney
130 responsible for issuing the subpoena shows a substantial need for the

131 information that cannot be met without undue hardship, the court may order
132 compliance upon specified conditions.

133 (f) Duties in responding to subpoena.

134 (1) A person commanded to copy and mail or deliver documents or

135 electronically stored information or to produce documents, electronically

136 stored information or tangible things shall serve on the party or attorney

137 responsible for issuing the subpoena a declaration under penalty of law

138 stating in substance:

139 (A) that the declarant has knowledge of the facts contained in the declaration;
140 (B) that the documents, electronically stored information or tangible things
141 copied or produced are a full and complete response to the subpoena;

142 (C) that the documents, electronically stored information or tangible things
143 are the originals or that a copy is a true copy of the original; and

144 (D) the reasonable cost of copying or producing the documents,

145 electronically stored information or tangible things.

146 (2) A person commanded to copy and mail or deliver documents or

147 electronically stored information or to produce documents, electronically

148 stored information or tangible things shall copy or produce them as they are
149 kept in the usual course of business or shall organize and label them to

150 correspond with the categories in the subpoena.

151 (3) If a subpoena does not specify the form or forms for producing

152 electronically stored information, a person responding to a subpoena must

153 produce the information in the form or forms in which the person ordinarily
154 maintains it or in a form or forms that are reasonably usable.

155 (4) If the information produced in response to a subpoena is subject to a claim
156 of privilege or of protection as trial-preparation material, the person making
157 the claim may notify any party who received the information of the claim and
158 the basis for it. After being notified, the party must promptly return, sequester,
159 or destroy the specified information and any copies of it and may not use or
160 disclose the information until the claim is resolved. A receiving party may

161 promptly present the information to the court under seal for a determination of

{01954540-1}
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162 the claim. If the receiving party disclosed the information before being notified,
163 it must take reasonable steps to retrieve the information. The person who

164 produced the information must preserve the information until the claim is

165 resolved.

166 (g) Contempt. Failure by any person without adequate excuse to obey a

167 subpoena served upon that person is punishable as contempt of court.

168 (h) Procedure when witness evades service or fails to attend. If a witness evades
169 service of a subpoena or fails to attend after service of a subpoena, the court may
170 issue a warrant to the sheriff of the county to arrest the witness and bring the

171 witness before the court.

172 (i) Procedure when witness is an inmate. If the witness is an inmate as defined in
173 Rule 6(e)(1), a party may move for an order to examine the witness in the

174 institution or to produce the witness before the court or officer for the purpose of
175 being orally examined.

176 (j) Subpoena unnecessary. A person present in court or before a judicial officer
177 may be required to testify in the same manner as if the person were in

178 attendance upon a subpoena.

179

180

181

182

183

184

185

186

187

188

189

190 Effective May1,2021
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Rule 100A. Case Management of Domestic Relations Actions.

(a) Case management tracks.Except those initiated by the Office of Recovery

Services ALLa_llLdomestic relations actions, as defined in Rule 26.1, will be set for a case

management conference before the court, or a case manager assigned by the court, after
an answer to the action is filed. At the case management conference, the court or a case
manager assigned by the court must determine into which of the following tracks the
case will be placed:

(1) Track 1: Standard Track. This category includes all cases that do not require
expert witnesses or complex discovery. The court will certify a Track 1 case directly
for trial. If the parties have not yet mediated, the court will order the parties to
participate in good faith mediation before the trial takes place.

(2) Track 2: Complex Discovery Track. This category includes cases with complex
issues that require extraordinary discovery, such as valuation of a business. For a
Track 2 case, at the case management conference the court will set a discovery
schedule with input from the parties and schedule the case for a pretrial hearing.

(8) Track 3: Significant Custody Dispute Track. This category includes cases with
significant custody disputes, including custody disputes involving allegations of
child abuse or domestic violence. For a Track 3 case, at the case management
conference the court and parties will address: 1) whether a custody evaluation is
necessary, and, if so, the form of the evaluation and appointment considerations;
and 2) whether appointment of a private guardian ad litem is necessary, and if so,
the scope of the appointment and apportionment of costs. The court will prepare
and issue any resulting orders appointing a custody evaluator or guardian ad litem
and schedule the case for either a pretrial hearing or a custody evaluation settlement
conference.

(b) The court may set additional hearings as necessary under Rules 16 or 101. Nothing
in this rul