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Tab 1 
 



MINUTES 
 

UTAH SUPREME COURT ADVISORY COMMITTEE 
OF THE RULES OF CIVIL PROCEDURE 

 
November 30, 2011 

 
PRESENT:   Francis M. Wikstrom, Chair, Honorable Lyle Anderson, Francis J. Carney, 

Terrie T. McIntosh, Honorable David O. Nuffer, Honorable Kate Toomey, 
Trystan B.  Smith, W. Cullen Battle, Honorable Todd M. Shaughnessy, 
Jonathan O. Hafen, Honorable Derek P. Pullan, Janet H. Smith, Leslie W. 
Slaugh, Robert J. Shelby 

 
PHONE:   David W. Scofield 
 
EXCUSED:   Barbara L. Townsend 
 
STAFF:   Timothy Shea, Sammi V. Anderson, Diane Abegglen 
 

I. CROSS-REFERENCES BETWEEN REVISED RULES 37 AND 26. 
 

Judge Shaughnessy and Tim Shea led a discussion regarding cross-referencing issues 
resulting from revisions to Rules 37 and 26.   The committee discussed potential 
redundancy between Rules 37(h) and 26 disclosure requirements.  There was a motion to 
eliminate reference to Rule 26 subparagraphs and to instead simply refer to Rule 26 as 
the standard for disclosure.  The motion was seconded and approved.  Notice will be sent 
to the Supreme Court indicating the committee’s view that these changes are technical in 
nature.   
 

II.  APPROVAL OF MINUTES. 
 

Mr. Wikstrom entertained comments from the committee concerning the  
October 26, 2011 minutes.  The committee unanimously approved the minutes.   

 
III.   AWARD OF CERTIFICATES. 

 
Diane Abegglen presented awards to committee members on behalf of the Utah 

Supreme Court for their participation in designing and proposing for the Supreme Court’s 
approval the simplified rules of discovery recently enacted by the Supreme Court.   
 

IV.   COMMENTS ON PROPOSED RULE 26.2. 
 
The committee turned to comments from the Bar regarding proposed Rule 26.2.  Mr. 

Carney moved that the committee amend the operative deadline to be “the event giving 
rise to the claim” throughout Rule 26.2, including b(2), b(5), b(7), b(8), c(3), c(4), and 
c(5).  Mr. Carney’s motion was seconded and approved by the committee.   



 
The committee next discussed how to treat extremely sensitive, but unrelated medical 

treatment, which would require disclosure under the plain language of the rule as drafted.  
Mr. Carney raised the example of sensitive medical treatment that is completely unrelated 
to the event giving rise to the suit.  The committee discussed the possibility of including 
language in the note to address this tension and/or including language in the rule 
indicating that protective orders may be an option under these circumstances.  Judge 
Pullan noted the potentially chilling effect of requiring disclosure for “any reason” where 
the treatment is sensitive and clearly unrelated to the injury, e.g., rape trauma counseling 
where the plaintiff has sued for a whiplash injury.  A motion was made to insert the 
words “except to the extent Plaintiff moves for a protective order”, at the outset of the 
disclosure requirements, which flags for parties and the court that extremely sensitive, 
unrelated topics are outside the scope of the mandatory disclosures if a protective order is 
sought.   This motion was approved.  A motion was then made to include language in the 
committee note acknowledging the possibility that situations may arise, in rare 
circumstances, where a party has been treated for a highly sensitive, private condition, 
which is wholly unrelated to the claim at issue in the case, and that those situations may 
warrant further protection and exception from the disclosure requirements.  The 
committee approved this language for the note.    
 

The next issue raised was the disclosure of social security numbers by plaintiffs.  The 
committee discussed whether and when social security numbers and other sensitive 
information should be disclosed and, if so, whether confidentiality protections should be 
built into the rule.  The committee discussed including a provision expressly mandating 
that the information disclosed under this part of the rule shall be used only for purposes 
of the litigation, etc.    The committee generally discussed whether making these 
disclosures mandatory warrants the imposition of confidentiality protections under the 
rule.  A motion was made to include a provision stating that all non-public information 
disclosed under these rules may only be used for purposes of the litigation absent a court 
order to the contrary.  This motion was seconded and approved by the committee.   
 

Mr. Carney suggested adding language similar to that contained in existing Rule 9(l), 
requiring disclosure of persons/entities to whom/which a party may seek to allocate fault 
and a basis for that allocation.  After significant discussion on this point, the committee 
decided to add language specifically referencing the information required by 9(l) in 
26.2(c)(5).   
 

A motion to approve Rule 26.2 as amended was approved.   
 

The committee voted in favor of a motion to recommend that the Supreme Court 
approve the rule immediately.   

 
V. RULE 83 – VEXATIOUS LITIGANTS. 

 
 The committee tabled discussion on these proposed amendments to the next 
meeting. 



VI.   FREQUENTLY ASKED QUESTIONS REGARDING THE NEW RULES. 
 

A frequently asked question and proposed response prepared by Judges Pullan  
and Shaughnessy were circulated to the committee prior to the meeting.  The proposed 
question and answer addressed the showing necessary to have an undisclosed witness or 
evidence excluded under the revised rules.  The committee adopted this Question and 
Answer to be posted on the committee’s web page.  This will be the first entry.  Mr. 
Wikstrom requested volunteers from the committee to address the remaining questions 
that have been compiled by committee members after presentations to the Bar.  Judge 
Pullan volunteered to do Questions 5 and 8 on Mr. Carney’s list.  Mr. Battle then 
discussed the questions he has identified and the draft answers he has prepared.   
 

VII. ADJOURNMENT. 
 

The meeting adjourned at 6:00 p.m.  The next meeting will be held on January 25, 
2012 at 4:00 p.m. at the Administrative Office of the Courts.                     
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Administrative Office of the Courts 
Chief Justice Christine M. Durham 
Utah Supreme Court 
Chair, Utah Judicial Council MEMORANDUM 

Daniel J. Becker 
State Court Administrator 

Raymond H. Wahl 
Deputy Court Administrator 

 

The mission of the Utah judiciary is to provide the people an open, fair, 
efficient, and independent system for the advancement of justice under the law. 

450 South State Street / POB 140241 / Salt Lake City, Utah 84114-0241 / 801-578-3808 / Fax: 801-578-3843 / email: tims@email.utcourts.gov 

 

To: Civil Procedures Committee 
From: Tim Shea  
Date: January 18, 2012 

Re: Rule 83. Vexatious litigants. 

 

There have been several comments to proposed Rule 83. Some suggesting that it does 
not go far enough; others that it goes too far. Some suggesting that such a rule is 
unconstitutional. 

One commentator suggests that the rule is being proposed by an anonymous author, 
and that whether it has merit cannot be determined without knowing the author. The 
Board of District Court Judges has never made a secret of the fact that they are 
proposing this rule. 

Several states have such provisions, California, Florida, Ohio, Texas and Hawaii. The 
laws from those jurisdictions share some common themes: 

• A self-represented person who meets stated criteria can be found to be a 
vexatious litigant. 

• A defendant can file a motion to require a vexatious litigant to furnish security. 
• The action is dismissed if the party fails to furnish the security. 
• If the defendant prevails in the litigation, the defendant can apply the security 

toward their costs and attorney fees. 
• A judge can prohibit a vexatious litigant from filing an action unless the filing is 

first reviewed and approved by a judge, 

In Ohio, a person can file an action against another to have the other person declared to 
be a vexatious litigant. In all of the states other than Ohio, a pre-filing review order is 
limited to filing new actions. In Ohio, the vexatious litigant must obtain approval to 
maintain already-filed actions. 

(1) Constitutional claims 

The claims that the rule is unconstitutional were evaluated even before the Board made 
its recommendations.  
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Utah courts have imposed pre-filing restrictions in select circumstances and these have 
been upheld. Lundahl v. Quinn, 2003 UT 11 (Utah 2003), Thomas v. Sibbett, 925 P.2d 
1286 (Utah Ct. App. 1996), Werner v. Utah, 32 F.3d 1446 (10th Cir. 1994). Further, the 
laws in the other states have been in place for many years, and they have been upheld. 
The California law has been in place for decades and has been upheld time and time 
again against a variety of challenges. Proposed Rule 83 follows the California model, 
which yields a rule that can withstand challenge on any number of theories, with one 
possible exception. 

California does not appear to have an "open courts" provision that is the equivalent of 
ours. Consequently, we might not be able to look to caselaw from that state on this 
point. Under the "open courts" guarantee of Utah Canst. Art. I, § 11: 

All courts shall be open, and every person, for an injury done to him in his person, 
property or reputation, shall have remedy by due course of law, which shall be 
administered without denial or unnecessary delay; and no person shall be barred from 
prosecuting or defending before any tribunal in this State, by himself or counsel, any civil 
cause to which he is a party. 

This section places "a limitation upon the Legislature to prevent that branch of the state 
government from closing the doors of the courts against any person who has a legal 
right which is enforceable in accordance with some known remedy." Brown v. 
Wightman, 47 Utah 31,151 P. 366 (1915). The prohibition on the Legislature is a 
circumstance of the case, since it is typically the Legislature that enacts laws restricting 
legal rights and remedies. Presumably the same limitation attaches to court rules. 

Ohio has an open courts provision in its constitution which is essentially the same as 
the first clause of ours. Oh. Const. Art. I, § 16. The Ohio rule has been in place since 
1997 and also has been upheld as constitutional, but I cannot find Ohio caselaw in 
which the open courts provision has been expressly addressed. 

Florida has an open courts provision, but, like Ohio, it includes only the equivalent of our 
first clause. Fla. Const. Art. I, § 21. The Florida vexatious litigant law, which is similar to 
the California law, has been upheld as valid under their open courts section. Smith v. 
Fisher, 965 So. 2d 205, (Fla. 4th DCA 2007), review denied 980 So. 2d 490 (Fla. 2008). 

It appears, then, that a vexatious litigant rule has not yet been tested against the second 
clause of Art I, § 11, "no person shall be barred from prosecuting or defending before 
any tribunal in this State, by himself or counsel, any civil cause to which he is a party." 

There is Utah law that might apply by extension to the requirement to furnish security. In 
Jensen v. State Tax Commission, 835 P.2d 965 (Utah 1992), the court held: "The 
requirement that [petitioners] deposit [as a condition of seeking judicial review] the full 
amount of the deficiency assessed by the Commission is, on the facts of this case, an 
effective bar to judicial review." But the court went on to say that if "a taxpayer is able to 
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meet the requirement, the deposit must be paid." If this principle is applied to the 
"security" feature of a vexatious litigant rule, it would require an "ability to pay" provision 
similar to partial filing fees paid by prisoners. 

I could not find any Utah open courts analysis that might apply to the requirement to 
obtain leave to file. In Gardiner v. York, 2010 UT App 108, ¶23 (Utah Ct. App. 2010), the 
court spoke favorably of pre-filing orders: 

Where litigants demonstrate disregard for the judicial process by filing frivolous or 
disrespectful papers, they increase the costs of litigation, waste precious judicial 
resources, and insert an uncivil and unproductive tone into the proceedings. To address 
repeated violations of decorum, the trial court may impose sanctions on the litigant that 
go beyond simply striking the most recent offensive submission. These sanctions are 
intended to ensure that materials filed with the court in the future are meritorious and free 
from scandalous content. 

However, the Gardiner court considered the pre-filing order in that case only in the 
context of a due process challenge. A due process challenge can easily be avoided by 
providing the process that is due. An open courts challenge will challenge the authority 
of the court to impose pre-filing requirements. 

I believe that if Rule 83 is challenged on due process grounds, the courts will find that 
the rule, in conjunction with Rule 7, provides appropriate protections and procedures. If 
Rule 83 is challenged on open courts grounds, the courts will find that the rule does not 
close the court to someone who has a legal, enforceable right. 

(2) Features 

Classifying someone as a "vexatious litigant" should not be a routine reaction to a party 
who zealously uses established procedures. With or without the rule, the Gardiner case 
requires that "the order imposing the restrictions should set forth 'the litigant's abusive 
and lengthy history.'" Tripati v. Beaman, 878 F.2d 351 (10th Cir 1989) requires that "The 
conditions cannot be so burdensome ... as to deny a litigant meaningful access to the 
courts." 

In the other states, the laws are written so that only a defendant can obtain a security 
order against a plaintiff, but some of the conduct that qualifies a person as a vexatious 
litigant might be engaged in by defendants. In the proposed rule, either party could seek 
security from the other, although, in practice, the procedure probably will be invoked 
most often by defendants against plaintiffs. 

The rule uses "claim for relief," as that term is defined in URCP 8, instead of the terms 
"litigation" or "action," which are used in the other states. When the term “action” is 
used, it is intended to include those actions within the scope of Rule 2. One 
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commentator suggests that the rule include disputes outside the Utah state courts, but I 
believe that a Supreme Court rule of procedure could not reach so far. 

The laws of the other states include in more detail than proposed Rule 83 the process 
for obtaining an order. This was the fatal flaw in the Gardiner case: there was no record 
of due process. Rule 83 presumes that the procedures described in URCP 7 will be 
followed for this motion as for any other—including if court raises the issue on its own. 
Following Rule 7 should satisfy the requirements of Gardiner. 

Rule 83 includes a mechanism by which a vexatious litigant can have the pre-filing 
order vacated. The other states do not. 

The other states provide for an elaborate post-filing review if the vexatious litigant 
disobeys the pre-filing order. Rule 83 says simply that the claim be dismissed. 

(3) Comments 

Some of the comments asked repeatedly “Why this; why not that?” implying that the rule 
is arbitrary. As mentioned, Rule 83, like the laws of many of the other states, follows the 
California law at least in part because the features of that law have been thoroughly 
tested. 

One commentator suggests that the courts have inherent authority to impose 
restrictions and obligations similar to those proposed in Rule 83. That is true, but the 
rule tries to impose some regularity by describing the minimum requirements and the 
possible outcomes. 

One commentator suggests that if a pro se litigant has at least as many winning cases 
as losing cases that the restrictions of the rule not be imposed. He suggests adding the 
further amendment to the end of line 7: 

and has not in the immediately preceding seven years filed an equal or greater number of 
claims, other than small claim actions, that have been finally determined in favor of the 
person. 

This suggestion has merit. As he points out, many individual property rental managers, 
pay day lenders, pawn shops, collection agencies, or others who must frequently litigate 
may have lost five cases in seven years, but on the whole they are filing meritorious 
actions. But even a “winning” party might be found to be vexatious under one of the 
other paragraphs. 

 

Encl. Rule 83. Vexatious litigants 
Comments 
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Rule 83. Vexatious litigants. 1 

(a) Definitions. 2 

(a)(1) "Vexatious litigant" means a person, including an attorney acting pro se, 3 

who, without legal representation, does any of the following. 4 

(a)(1)(A) In the immediately preceding seven years, the person has filed at 5 

least five claims for relief, other than small claims actions, that have been finally 6 

determined against the person. 7 

(a)(1)(B) After a claim for relief or an issue of fact or law in the claim has been 8 

finally determined, the person two or more additional times re-litigates or 9 

attempts to re-litigate the claim, the issue of fact or law, or the validity of the 10 

determination against the same party in whose favor the claim or issue was 11 

determined. 12 

(a)(1)(C) In any action, the person three or more times does any one or any 13 

combination of the following: 14 

(a)(1)(C)(i) files unmeritorious pleadings or other papers,  15 

(a)(1)(C)(ii) files pleadings or other papers that contain redundant, 16 

immaterial, impertinent or scandalous matter,  17 

(a)(1)(C)(iii) conducts unnecessary discovery or discovery that is not 18 

proportional to what is at stake in the litigation, or  19 

(a)(1)(C)(iv) engages in tactics that are frivolous or solely for the purpose 20 

of harassment or delay. 21 

(a)(1)(D) The person purports to represent or to use the procedures of a court 22 

other than a court of the United States, a court created by the Constitution of the 23 

United States or by Congress under the authority of the Constitution of the United 24 

States, a tribal court recognized by the United States, a court created by a state 25 

or territory of the United States, or a court created by a foreign nation recognized 26 

by the United States.  27 

(a)(1)(E) The person has been found to be a vexatious litigant within the 28 

preceding seven years. 29 
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(a)(2) “Claim” and “claim for relief” mean a petition, complaint, counterclaim, 30 

cross claim or third-party complaint. 31 

(b) Vexatious litigant orders. The court may, on its own motion or on the motion of 32 

any party, enter an order requiring a vexatious litigant to: 33 

(b)(1) furnish security to assure payment of the moving party’s reasonable 34 

expenses, costs and, if authorized, attorney fees incurred in a pending action; 35 

(b)(2) obtain legal counsel before proceeding in a pending action; 36 

(b)(3) obtain legal counsel before filing any future claim for relief; 37 

(b)(4) abide by a prefiling order requiring the vexatious litigant to obtain leave of 38 

the court before filing any paper, pleading, or motion in a pending action; 39 

(b)(5) abide by a prefiling order requiring the vexatious litigant to obtain leave of 40 

the court before filing any future claim for relief; or 41 

(b)(6) take any other action reasonably necessary to curb the vexatious litigant’s 42 

abusive conduct. 43 

(c) Necessary findings and security. 44 

(c)(1) Before entering an order under subparagraph (b), the court must find by 45 

clear and convincing evidence that: 46 

(c)(1)(A) the party subject to the order is a vexatious litigant; and 47 

(c)(1)(B) there is no reasonable probability that the vexatious litigant will 48 

prevail on the claim. 49 

(c)(2) A preliminary finding that there is no reasonable probability that the 50 

vexatious litigant will prevail is not a decision on the ultimate merits of the vexatious 51 

litigant’s claim. 52 

(c)(3) The court shall identify the amount of the security and the time within which 53 

it is to be furnished. If the security is not furnished as ordered, the court shall dismiss 54 

the vexatious litigants claim with prejudice. 55 

(d) Prefiling orders in a pending action. 56 

(d)(1) If a vexatious litigant is subject to a prefiling order in a pending action 57 

requiring leave of the court to file any paper, pleading, or motion, the vexatious 58 
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litigant shall submit any proposed paper, pleading, or motion to the judge assigned 59 

to the case and must: 60 

(d)(1)(A) demonstrate that the paper, pleading, or motion is based on a good 61 

faith dispute of the facts; 62 

(d)(1)(B) demonstrate that the paper, pleading, or motion is warranted under 63 

existing law or a good faith argument for the extension, modification, or reversal 64 

of existing law; 65 

(d)(1)(C) include an oath, affirmation or declaration under criminal penalty that 66 

the proposed paper, pleading or motion is not filed for the purpose of harassment 67 

or delay and contains no redundant, immaterial, impertinent or scandalous 68 

matter; 69 

(d)(2) A prefiling order in a pending action shall be effective until a final 70 

determination of the action on appeal, unless otherwise ordered by the court. 71 

(d)(3) After a prefiling order has been effective in a pending action for one year, 72 

the person subject to the prefiling order may move to have the order vacated. The 73 

motion shall be decided by the judge to whom the pending action is assigned. In 74 

granting the motion, the judge may impose any other vexatious litigant orders 75 

permitted in paragraph (b). 76 

(d)(4) All papers, pleadings, and motions filed by a vexatious litigant subject to a 77 

prefiling order under this  paragraph (d) shall include a judicial order authorizing the 78 

filing and any required security. If the order or security is not included, the clerk or 79 

court shall reject the paper, pleading, or motion.  80 

(e) Prefiling orders as to future claims. 81 

(e)(1) A vexatious litigant subject to a prefiling order restricting the filing of future 82 

claims shall, before filing, obtain an order authorizing the vexatious litigant to file the 83 

claim. The presiding judge of the judicial district in which the claim is to be filed shall 84 

decide the application. In granting an application, the presiding judge may impose in 85 

the pending action any of the vexatious litigant orders permitted under paragraph 86 

(b). 87 
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(e)(2) To obtain an order under paragraph (e)(1), the vexatious litigant’s 88 

application must: 89 

(e)(2)(A) demonstrate that the claim is based on a good faith dispute of the 90 

facts; 91 

(e)(2)(B) demonstrate that the claim is warranted under existing law or a good 92 

faith argument for the extension, modification, or reversal of existing law; 93 

(e)(2)(C) include an oath, affirmation, or declaration under criminal penalty 94 

that the proposed claim is not filed for the purpose of harassment or delay and 95 

contains no redundant, immaterial, impertinent or scandalous matter; 96 

(e)(2)(D) include a copy of the proposed petition, complaint, counterclaim, 97 

cross-claim, or third party complaint; and 98 

(e)(2)(E) include the court name and case number of all claims that the 99 

applicant has filed against each party within the preceding seven years and the 100 

disposition of each claim. 101 

(e)(3) A prefiling order limiting the filing of future claims is effective indefinitely 102 

unless the court orders a shorter period. 103 

(e)(4) After five years a person subject to a pre-filing order limiting the filing of 104 

future claims may file a motion to vacate the order. The motion shall be filed in the 105 

same judicial district from which the order entered and be decided by the presiding 106 

judge of that district. 107 

(e)(5) A claim filed by a vexatious litigant subject to a prefiling order under this 108 

paragraph (e) shall include an order authorizing the filing and any required security. 109 

If the order or security is not included, the clerk of court shall reject the filing. 110 

(f) Notice of vexatious litigant orders.  111 

(f)(1) The clerks of court shall notify the Judicial Council that a pre-filing order has 112 

been entered or vacated. 113 

(f)(2) The Judicial Council shall disseminate to the clerks of court a list of 114 

vexatious litigants subject to a prefiling order. 115 
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(g) Statute of limitations or time for filing tolled. Any applicable statute of 116 

limitations or time in which the person is required to take any action is tolled until 7 days 117 

after notice of the decision on the motion or application for authorization to file. 118 

(h) Contempt sanctions. Disobedience by a vexatious litigant of a pre-filing order 119 

may be punished as contempt of court. 120 

(i) Other authority. This rule does not affect the authority of the court under other 121 

statutes and rules or the inherent authority of the court. 122 

 123 



Rule 83. Vexatious litigants. Comments 

The vexatious litigant is, in my experience, pro se. My concern with the proposed rule is 
that it is too cumbersome, and provides too many loopholes, to offer any meaningful 
relief to those defendants who have to deal with such litigants. Those vexatious litigants 
with whom I have had to deal do not care what the rules say. Judges are often reluctant 
to take decisive action against them, both because they rarely know the history of the 
litigant, and because they feel constrained by the somewhat contradictory rulings from 
the appellate courts regarding the degree of flexibility with which they arenrequired to 
treat the pro se litigant. I think judges are legitimately concerned with the constitutional 
implications of limiting a party's access to the courts, even though the vexatious litigant 
does not seem to share that same concern for the rights of their unfortunate opponents. 

I suggest that the rule be a short, plain statement that vexatious litigants will be liable for 
sanctions. Armed with that kind of authority, the trial court can then make a 
determination of how best to deal with the vacations litigant on a case by case basis. 
The various provisions of the proposed rule would certainly be considerations that 
would inform a a decision, but putting them all into a rule just makes the rule impractical 
and, in the end, of little value. 

I am mildly concerned that "disproportionate" discovery can be a basis for a conclusion 
that one is a vexatious litigant. The concept of proportionality, while perhaps laudable, is 
very plastic and it will likely take some time to define it's contours. It has the potential to 
become a catch-phrase, like "bad faith", that gets tossed around in ways that are not 
helpful. 

Posted by Phil Ferguson    November 12, 2011 07:30 AM 

 

As far as URCP 83 goes, it is unconstitutional considering the following section of the 
Utah Constitution: 

"Article I, Section 11. [Courts open -- Redress of injuries.] 

All courts shall be open, and every person, for an injury done to him in his person, 
property or reputation, shall have remedy by due course of law, which shall be 
administered without denial or unnecessary delay; and no person shall be barred from 
prosecuting or defending before any tribunal in this State, by himself or counsel, any 
civil cause to which he is a party. " 

Posted by Steve J.    November 1, 2011 01:07 PM 

 

I am against the way URCP 83 is drafted. It is unconstitutionally overly vague and 
broad. 



What is meant by "claims for relief" .. are they different claims. same claims. same 
federal statutes. same state statutes. What 'claims'. 

What is meant by 'finally determined'? Is that 'finally determined' with an evidentiary 
hearing? In another court of 'proper subject matter or personal jurisidiction'? 

What is meant by "in ANY action"? where, in Utah courts or in federal administrative 
hearings, where? What kind, under what statutes? 

What is 'unmeritorious pleadings'? A pleading can be supported by fact and law, but 
lose. If that is the definition, then half of all Utah attorneys can be so classified if a 
Judge simply says 'unmeritorious' three times? 

Why three times? Why not one time, or five times, or two times? Does this mean a 
Court cannot use its contempt powers after one time if the damages are great, or must it 
wait for the magic three times? 

What is meant by 'immaterial'? immaterial to whom? 

Rule 11 and 10 cover immaterial or redundant materials. 

The Court's inherent powers covers its ability to sanction an individual based on all the 
surrounding circumstances, or NOT to sanction them. Are the rule writers attempting to 
take away from the Court's their inherent powers? 

And, once an attorney, primarily it will always predictably be small firm or solo attorneys 
is labeled vexatious by one judge in one case, the clerk disseminates that charge to all 
the Court's clerks, even if no evidentiary hearing was involved in the initial 
determination, and without any other Due Process in cite. 

The way it is written, one judge in one case can completely destroy an attorney's 
professional future, by using this rule, with or without the OPC's assistance and do so 
based on subjectivity, and without any evidentiary hearing or other due process 
protections. It will kill the 1st amendment as there are no clearly defined ways of using 
it. 

It is time the Bar and the Court stopped doing the cost benefit analysis of what it takes 
to stifle accessibility to the Courts, shorten dockets, particularly for small firm lawyers, 
solo lawyers, and the medium income citizens or unpopular litigants or those with 
complex time consuming cases, who have no recourse to poverty firms, and cannot 
afford high income lawyers. 

Constitutional entitlements and open courts entail the only means by which persons can 
peacefully resolve issues. This rule creates outcasts based on a single judge's personal 
opinion. Open court's provision is destroyed because due process protections are not in 
it. 

If judges lack the training, maturity, and knowledge of how to maintain order in their 
cases without this rule, then what makes anyone sure such a judge can maintain order 



with it, where so many other rules provide more than ample means of providing Judges 
with authority to maintain order. 

Factually, there are some Court doctrines an attorney may wish to challenge. Are those 
lacking meritorious substance? Who will challenge judicial doctrines when this rule 
allows the attorney to lose their license for such a free speech attempt? 

This rule is unnecessary, undermines Judge's abilities, is ill defined, overly broad, 
vague, and conflicts with U.S. Constitutional Due Process and Free Speech standards. 
It is only going to injure and impair the freedoms and entitlements of the U.S. 
Constitution for all Utah citizens. 

I also agree with Clay Huntsman's perspective below. 

Susan Rose Attorney at Law 

Posted by susan rose    October 12, 2011 05:03 PM 

 

Re Proposed Rule 83: 

This is not a problem that can be solved by Rule. It requires legislative action. The 
import is to limit access to the courts, and so involves the Utah Constitution. 
Propounding a rule puts the courts in the position of later passing on the 
Constitutionality of a rule the courts adopted.  

Posted by John Bogart    October 12, 2011 02:00 PM 

 

Proposed Rule 83 is good start, but does not go far enough. The proposed rule sets up 
too many loopholes a represented party will have to go through in order to have a pro 
se litigant declared a vexatious litigant. For example, the requirement of proving how 
many different times a pro se litigant has filed meaningless motions is too much of a 
barrier. The district courts should be given greater leeway to determine that a pro se 
litigant is vexatious and thus be able to impose appropriate sanctions under the 
circumstances of the case. 

Posted by Joseph C. Rust    October 11, 2011 02:39 PM 

 

If the Supreme Court insists on chilling the rights of citizens to obtain access to the 
courts, as guaranteed by the Constitution of Utah, then first it should insist that all 
secrecy protections afforded to government agencies and corporations be lifted as well-
-and in full. Do we need more lop-sided legislation from the courts to protect the power 
structure from full disclosure while penalizing citizen attempts to secure disclosure--a 
process which often requires several unsuccessful attempts even to find out who the 
right party is--regarding the withholding of information regarding toxic waste, political 
contributions, secret investigations of private citizens, and the like? 



Posted by Clay Huntsman    October 11, 2011 10:53 AM 

 

URCP 083 Vexatious litigants should expand its definition of "Claim for Relief" to include 
complaints to the Utah Bar about opposing counsel, administrative hearings i.e. 
consumer protection, PSC, etc. Often times the vexatious litigant just takes his case to 
another forum and never stops. 

Posted by ML Deamer    October 11, 2011 10:32 AM 

 

Rule 83 (a)(1)(A) attempts an entirely objetive standard which may result in unfair 
determinations for persons (or organizations treated as persons) such as banks, 
property rental managers, "pay day" small lenders, pawn shops, collection agencies, or 
others who must frequently litigate. Their record may show that perhaps out of hundreds 
of suits, that they lost only 5 cases in 7 years. This should not result in a determination 
that these litigants are "vexatious" 

The current text reads: 

"In the immediately preceding seven years, the person has filed at least five claims for 
relief, other than small claims actions, that have been finally determined against the 
person." 

I would recommend deleting (a)(1)(A), or perhaps should be edited to include to the 
effect, 

"and has not in the immediately preceding seven years filed an equal or greater number 
of claims, other than small claim actions, that have been finaly determined in favor of 
the person. 

In other words, a record of 5 wins 5 losses, might still be vexatious, but only if one of the 
other situations in the remaining clauses exists. 

Posted by James Driessen    October 10, 2011 10:08 AM 

 

I would like to know where this proposed rule originated. Who is responsible for pushing 
this rule? Setting a limit of five unsuccessful cases within five years is arbitrary and is 
very unfair esp. to people who actually have a need to litigate such as builders, lenders 
and constitutionalists. 

These constraints and restrictions are very onerous. Why aren't lawyers subject to the 
same constraints? Labeling lawyers as vexatious litigants might actually result in a 
broad public benefit. 

What does the phrase "have been finally determined against the person" means? What 
if they dismiss at the last minute after having run someone through the ringer for two 
years? Are they off the hook? 



I think this is a really bad rule which is poorly drafted and which is designed to force 
people to hire lawyers instead of exercising their constitutional rights to litigate and have 
access to the courts. 

We all need to know who proposed this rule in order to fairly evaluate whether it has 
merit. Anonymous rule enactment is dangerous. People and groups seeking to abuse 
the public through court rules need to be identified. 

I think we all know that tax protester types will be the primary victims of this rule. 

Posted by robert breeze    October 9, 2011 04:24 PM 

 

1. I think the Supreme Court should take a hard look at the constitutionality of the "pre-
filing order" concept. We all know people we would like this applied to, but I'm not sure 
that it would pass the constitutionality test as now written. 

2. The term "prefiling order" should be defined in section (a). I had to read the whole 
rule before I could figure out what it was. 

Posted by Neil Crist    October 9, 2011 01:20 PM 
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Rule 37. Draft: January 3, 2012 

 

Rule 37. Discovery and disclosure motions; Sanctions. 1 

(a) Motion for order compelling disclosure or discovery. 2 

(a)(1) A party may move to compel disclosure or discovery and for appropriate 3 

sanctions if another party: 4 

(a)(1)(A) fails to disclose, fails to respond to a discovery request, or makes an 5 

evasive or incomplete disclosure or response to a request for discovery; 6 

(a)(1)(B) fails to disclose, fails to respond to a discovery request, fails to 7 

supplement a disclosure or response or makes a supplemental disclosure or 8 

response without an adequate explanation of why the additional or correct 9 

information was not previously provided; 10 

(a)(1)(C) objects to a discovery request ; 11 

(a)(1)(D) impedes, delays, or frustrates the fair examination of a witness; or 12 

(a)(1)(E) otherwise fails to make full and complete disclosure or discovery. 13 

(a)(2) A motion may be made to the court in which the action is pending, or, on 14 

matters relating to a deposition or a document subpoena, to the court in the district 15 

where the deposition is being taken or where the subpoena was served. A motion for 16 

an order to a nonparty witness shall be made to the court in the district where the 17 

deposition is being taken or where the subpoena was served. 18 

(a)(3) The moving party must attach a copy of the request for discovery, the 19 

disclosure, or the response at issue. The moving party must also attach a 20 

certification that the moving party has in good faith conferred or attempted to confer 21 

with the other affected parties in an effort to secure the disclosure or discovery 22 

without court action and that the discovery being sought is proportional under Rule 23 

26(b)(2). 24 

(b) Motion for protective order. 25 

(b)(1) A party or the person from whom discovery is sought may move for an 26 

order of protection from discovery. The moving party shall attach to the motion a 27 

copy of the request for discovery or the response at issue. The moving party shall 28 

also attach a certification that the moving party has in good faith conferred or 29 



Rule 37. Draft: January 3, 2012 

 

attempted to confer with other affected parties to resolve the dispute without court 30 

action. 31 

(b)(2) If the motion raises issues of proportionality under Rule 26(b)(2), the party 32 

seeking the discovery has the burden of demonstrating that the information being 33 

sought is proportional. 34 

(c) Orders. The court may make any order to require disclosure or discovery or to 35 

protect a party or person from discovery being conducted in bad faith or from 36 

annoyance, embarrassment, oppression, or undue burden or expense, or to achieve 37 

proportionality under Rule 26(b)(2), including one or more of the following: 38 

(c)(1) that the discovery not be had; 39 

(c)(2) that the discovery may be had only on specified terms and conditions, 40 

including a designation of the time or place; 41 

(c)(3) that the discovery may be had only by a method of discovery other than 42 

that selected by the party seeking discovery; 43 

(c)(4) that certain matters not be inquired into, or that the scope of the discovery 44 

be limited to certain matters; 45 

(c)(5) that discovery be conducted with no one present except persons 46 

designated by the court; 47 

(c)(6) that a deposition after being sealed be opened only by order of the court; 48 

(c)(7) that a trade secret or other confidential research, development, or 49 

commercial information not be disclosed or be disclosed only in a designated way; 50 

(c)(8) that the parties simultaneously file specified documents or information 51 

enclosed in sealed envelopes to be opened as directed by the court; 52 

(c)(9) that a question about a statement or opinion of fact or the application of law 53 

to fact not be answered until after designated discovery has been completed or until 54 

a pretrial conference or other later time; or 55 

(c)(10) that the costs, expenses and attorney fees of discovery be allocated 56 

among the parties as justice requires. 57 

(c)(11) If a protective order terminates a deposition, it shall be resumed only upon 58 

the order of the court in which the action is pending. 59 



Rule 37. Draft: January 3, 2012 

 

(d) Expenses and sanctions for motions. If the motion to compel or for a 60 

protective order is granted or denied, or if a party provides disclosure or discovery or 61 

withdraws a disclosure or discovery request after a motion is filed, the court may order 62 

the party, witness or attorney to pay the reasonable expenses and attorney fees 63 

incurred on account of the motion if the court finds that the party, witness, or attorney 64 

did not act in good faith or asserted a position that was not substantially justified. A 65 

motion to compel or for a protective order does not suspend or toll the time to complete 66 

standard discovery. 67 

(e) Failure to comply with order. 68 

(e)(1) Sanctions by court in district where deposition is taken. Failure to follow an 69 

order of the court in the district in which the deposition is being taken or where the 70 

document subpoena was served is contempt of that court. 71 

(e)(2) Sanctions by court in which action is pending. Unless the court finds that 72 

the failure was substantially justified, the court in which the action is pending may 73 

impose appropriate sanctions for the failure to follow its orders, including the 74 

following: 75 

(e)(2)(A) deem the matter or any other designated facts to be established in 76 

accordance with the claim or defense of the party obtaining the order; 77 

(e)(2)(B) prohibit the disobedient party from supporting or opposing 78 

designated claims or defenses or from introducing designated matters into 79 

evidence; 80 

(e)(2)(C) stay further proceedings until the order is obeyed; 81 

(e)(2)(D) dismiss all or part of the action, strike all or part of the pleadings, or 82 

render judgment by default on all or part of the action; 83 

(e)(2)(E) order the party or the attorney to pay the reasonable expenses, 84 

including attorney fees, caused by the failure; 85 

(e)(2)(F) treat the failure to obey an order, other than an order to submit to a 86 

physical or mental examination, as contempt of court; and 87 

(e)(2)(G) instruct the jury regarding an adverse inference. 88 
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(f) Expenses on failure to admit. If a party fails to admit the genuineness of any 89 

document or the truth of any matter as requested under Rule 36, and if the party 90 

requesting the admissions proves the genuineness of the document or the truth of the 91 

matter, the party requesting the admissions may apply to the court for an order requiring 92 

the other party to pay the reasonable expenses incurred in making that proof, including 93 

reasonable attorney fees. The court shall make the order unless it finds that: 94 

(f)(1) the request was held objectionable pursuant to Rule 36(a); 95 

(f)(2) the admission sought was of no substantial importance; 96 

(f)(3) there were reasonable grounds to believe that the party failing to admit 97 

might prevail on the matter; 98 

(f)(4) that the request is not proportional under Rule 26(b)(2); or 99 

(f)(5) there were other good reasons for the failure to admit. 100 

(g) Failure of party to attend at own deposition. The court on motion may take 101 

any action authorized by paragraph (e)(2) if a party or an officer, director, or managing 102 

agent of a party or a person designated under Rule 30(b)(6) or 31(a) to testify on behalf 103 

of a party fails to appear before the officer taking the deposition, after proper service of 104 

the notice. The failure to act described in this paragraph may not be excused on the 105 

ground that the discovery sought is objectionable unless the party failing to act has 106 

applied for a protective order under paragraph (b). 107 

(h) Failure to disclose. If a party fails to disclose a witness, document or other 108 

material, or to amend a prior response to discovery as required by Rule 26(d), that party 109 

shall not be permitted to use the witness, document or other material at any hearing 110 

unless the failure to disclose is harmless or the party shows good cause for the failure 111 

to disclose. In addition to or in lieu of this sanction, the court on motion may take any 112 

action authorized by paragraph (e)(2). 113 

(i) Failure to preserve evidence. Nothing in this rule limits the inherent power of the 114 

court to take any action authorized by paragraph (e)(2) if a party destroys, conceals, 115 

alters, tampers with or fails to preserve a document, tangible item, electronic data or 116 

other evidence in violation of a duty. Absent exceptional circumstances, a court may not 117 

impose sanctions under these rules on a party for failing to provide electronically stored 118 
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information lost as a result of the routine, good-faith operation of an electronic 119 

information system. 120 

Advisory Committee Notes 121 

 122 
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Administrative Office of the Courts 
Chief Justice Christine M. Durham 
Utah Supreme Court 
Chair, Utah Judicial Council MEMORANDUM 

Daniel J. Becker 
State Court Administrator 

Raymond H. Wahl 
Deputy Court Administrator 

 

The mission of the Utah judiciary is to provide the people an open, fair, 
efficient, and independent system for the advancement of justice under the law. 

450 South State Street / POB 140241 / Salt Lake City, Utah 84114-0241 / 801-578-3808 / Fax: 801-578-3843 / email: tims@email.utcourts.gov 

 

To: Civil Procedures Committee 
From: Tim Shea  
Date: January 18, 2012 

Re: Conflict between Rule 11(d) and Rule 26(e) 

 

Terrie McIntosh points out that there is a conflict between Rule 11(d) and Rule 26(e).  

Rule 11(d) 

(d) Inapplicability to discovery. Subdivisions (a) through (c) of this rule do not apply to 
disclosures and discovery requests, responses, objections, and motions that are subject 
to the provisions of Rules 26 through 37. 

Rule 26(e) 

(e) Signing discovery requests, responses, and objections. Every disclosure, request for 
discovery, response to a request for discovery and objection to a request for discovery 
shall be in writing and signed by at least one attorney of record or by the party if the 
party is not represented. The signature of the attorney or party is a certification under 
Rule 11. If a request or response is not signed, the receiving party does not need to 
take any action with respect to it. If a certification is made in violation of the rule, the 
court, upon motion or upon its own initiative, may take any action authorized by Rule 11 
or Rule 37(e). 
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Rule 5. Service and filing of pleadings and other papers. 1 

(a) Service: When required. 2 

(a)(1) Except as otherwise provided in these rules or as otherwise directed by the 3 

court, every judgment, every order required by its terms to be served, every pleading 4 

subsequent to the original complaint, every paper relating to discovery, every written 5 

motion other than one heard ex parte, and every written notice, appearance, 6 

demand, offer of judgment, and similar paper shall be served upon each of the 7 

parties. 8 

(a)(2) No service need be made on parties in default except that: 9 

(a)(2)(A) a party in default shall be served as ordered by the court; 10 

(a)(2)(B) a party in default for any reason other than for failure to appear shall 11 

be served with all pleadings and papers; 12 

(a)(2)(C) a party in default for any reason shall be served with notice of any 13 

hearing necessary to determine the amount of damages to be entered against 14 

the defaulting party; 15 

(a)(2)(D) a party in default for any reason shall be served with notice of entry 16 

of judgment under Rule 58A(d); and 17 

(a)(2)(E) pleadings asserting new or additional claims for relief against a party 18 

in default for any reason shall be served in the manner provided for service of 19 

summons in Rule 4. 20 

(a)(3) In an action begun by seizure of property, in which no person is named as 21 

defendant, any service required to be made prior to the filing of an answer, claim or 22 

appearance shall be made upon the person having custody or possession of the 23 

property at the time of its seizure. 24 

(b) Service: How made. 25 

(b)(1) If a party is represented by an attorney, service shall be made upon the 26 

attorney unless service upon the party is ordered by the court. If an attorney has 27 

filed a Notice of Limited Appearance under Rule 75 and the papers being served 28 

relate to a matter within the scope of the Notice, service shall be made upon the 29 

attorney and the party. 30 
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(b)(1)(A) If a hearing is scheduled 5 days or less from the date of service, the 31 

party shall use the method most likely to give prompt actual notice of the hearing. 32 

Otherwise, a party shall serve a paper under this rule: 33 

(b)(1)(A)(i) upon any person with an electronic filing account who is a party 34 

or attorney in the case by submitting the paper for electronic filing; 35 

(b)(1)(A)(ii) by sending it by email to the person’s last known email 36 

address if that person has agreed to accept service by email; 37 

(b)(1)(A)(iii) by faxing it to the person’s last known fax number if that 38 

person has agreed to accept service by fax; 39 

(b)(1)(A)(iv) by mailing it to the person’s last known address; 40 

(b)(1)(A)(v) by handing it to the person; 41 

(b)(1)(A)(vi) by leaving it at the person’s office with a person in charge or 42 

leaving it in a receptacle intended for receiving deliveries or in a conspicuous 43 

place; or 44 

(b)(1)(A)(vii) by leaving it at the person’s dwelling house or usual place of 45 

abode with a person of suitable age and discretion then residing therein. 46 

(b)(1)(B) Service by mail, email or fax is complete upon sending. Service by 47 

electronic means is not effective if the party making service learns that the 48 

attempted service did not reach the person to be served. 49 

(b)(2) Unless otherwise directed by the court: 50 

(b)(2)(A) an order signed by the court and required by its terms to be served 51 

or a judgment signed by the court shall be served by the party preparing it; 52 

(b)(2)(B) every other pleading or paper required by this rule to be served shall 53 

be served by the party preparing it; and 54 

(b)(2)(C) each pleading, judgment, or paper shall include as the last page a 55 

signed certificate of service showing the date and manner of service and on 56 

whom it was served; and  57 

(b)(2)(C) (b)(2)(D) an order or judgment prepared by the court shall be served 58 

by the court. 59 
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(c) Service: Numerous defendants. In any action in which there is an unusually 60 

large number of defendants, the court, upon motion or of its own initiative, may order 61 

that service of the pleadings of the defendants and replies thereto need not be made as 62 

between the defendants and that any cross-claim, counterclaim, or matter constituting 63 

an avoidance or affirmative defense contained therein shall be deemed to be denied or 64 

avoided by all other parties and that the filing of any such pleading and service thereof 65 

upon the plaintiff constitutes notice of it to the parties. A copy of every such order shall 66 

be served upon the parties in such manner and form as the court directs. 67 

(d) Filing. All papers after the complaint required to be served upon a party shall be 68 

filed with the court either before or within a reasonable time after service. The papers 69 

shall be accompanied by a certificate of service showing the date and manner of service 70 

completed by the person effecting service. Rule 26(f) governs the filing of papers 71 

related to discovery. 72 

(e) Filing with the court defined. A party may file with the clerk of court using any 73 

means of delivery permitted by the court. The court may require parties to file 74 

electronically with an electronic filing account. Filing is complete upon the earliest of 75 

acceptance by the electronic filing system, the clerk of court or the judge. The filing date 76 

shall be noted on the paper. 77 

Advisory Committee Notes 78 

 79 
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