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MINUTES

UTAH SUPREME COURT ADVISORY COMMITTEE
ONTHE RULESOF CIVIL PROCEDURE

Wednesday, September 25, 2002
Administrative Office of the Courts

FrancisM. Wikstrom, Presiding

PRESENT: Francis M. Wiksrom, James T. Blanch, David W. Scofidd, Thomas R.
Karenberg, Cullen Battle, Francis J Caney, R. Scott Watefdl, Terie T.
Mclntosh, Honorable Ronald N. Boyce, Honorable Anthony W. Schofidd,
LedieW. Saugh, Thomas R. Lee, Todd M. Shaughnessy, Virginia Smith,
Glenn C. Hanni

STAFF:.  Tim Shea, Esther Chelsea-McCarty

EXCUSED: Honorable K. L. Mclff, Paula Carr, Debora Threedy, Honorable Anthony B.
Quinn

WELCOME AND APPROVAL OF MINUTES
The meseting was cdled to order a 4:00 p.m. The minutes of the May 22, 2002, meeting
were reviewed and approved.

INTRODUCTION OF NEW MEMBERS

Francis Wikstrom wecomed Judge Schofidd, James Blanch, Frank Carney, David
Scofidd, and Jan Smith as new members of the Committee.  Mr. Wikstrom aso reported that
Judge Mclff will be resgning from the Committee and tha Judy Wolferts will be the new
secretary of the Committee.

REPORT ON SUPREME COURT ACTION

Mr. Wikstrom reported that he had met recently with the Supreme Court and that the
Court had approved the various changes to the Rules recommended by the Committee. The
changes will be effective November 1.

CODE OF JUDICIAL ADMINISTRATION

Cullen Battle reported on recent activities of the Committee consdering incorporating the
Rules of Judicid Adminigration into the various sets of procedurd rules. The Committee is
recommending incorporation of some of those rules into the Rules of Civil Procedure. One
suggengtion is that these rules could be numbered 100 and higher. The Civil Procedure
Committee will need to decide whether to recommend adopting such an gpproach and what input
should be provided from this Committee concerning such revisons to the rules. Tim Shea will
work on various approaches to this issue for the Committee to consder. Mr. Wikstrom will
approach various probate practitioners and domedtic relations practitioners to enlist  ther



cooperation on subcommittees in consdering how to ded with the rules that rdlate to those
practice aress.

RULE CHANGES SUGGESTED BY CHRISTOPHER DAINES

Tim Shea discussed the proposed rule changes suggested by Christopher Daines in his
letter to the Committee dated May 1, 2002. Mr. Danes suggested rule changes requiring parties
to submit proposed orders in connection with motions and requiring parties to meet and confer
prior to filing any motion.

Mr. Wikstrom suggested that it may be premature to discuss these proposds prior to the
contemplated incorporation of portions of the Rules of Judicd Adminidration into the Rules of
Civil Procedure.

Many Committee members expressed skepticism  concerning the proposal  requiring
counsd to meet and confer prior to filing motions. Committee members were divided on
whether it is advisable to require proposed orders to be submitted in connection with motions.
The Committee will discuss these issues further at future meetings.

PROVISIONAL AND FINAL REMEDIES

Tim Shea recgpped the Committee's work to date in consdering potentid wholesdle
revisons to the Rule 64 series governing provisona and find remedies. These topics were te
subject of Mr. Shea's memorandum to the Committee dated September 3, 2002.

Mr. Shea summarized his memorandum, explaining the various aess of potentid
revison that are before the Committee for consderation.

The Committee discussed Professor Lee's concern that draft Rule 64(0), permitting
attachment in contract cases due to impairment of a plantiff’s remedy, but prior to any actud or
anticipatory breach by defendant, permits unripe actions in violaions of Utah's jurisdictiond
datutes. Professor Lee moved to eiminate Rule 64(o) from the draft rules The motion was
seconded, and it passed unanimoudly.

Mr. Shea explained that he favors including a rule that a party seeking a prgudgment writ
must show subgtantid likedihood of success on the meitss He adso recommended a rule
requiring gopraisa of red edate prior to judicid sdes and permitting sde only if the defendant’s
equity in the property exceeds 20% of the gppraised value. Following discussion, the Committee
agreed that Mr. Shea will incorporate into future drafts of the proposed rules a requirement for a
showing of likeihood of success on the merits.  Concerning the proposed prohibition on red
property sdes where the defendant’'s equity is less than 20% of the appraised vaue, the
Committee determined not to include such aprovison in the rules.

The Committee discussed whether the Rules can be reformatted in such a way that they
will be more readable. Ledie Saugh proposed potentid renumbering of the rules, but other
Committee members expressed concern that we would lose the ability easily to research the same
rules in other jurisdictions. Many Committee members believe that the rules can smply be
reformatted phydscdly, with the same numbers, so tha different levels of subsections are
indented differently from the left-hand margin. Mr. Sheawill discuss thiswith the publisher.



The Committee turned its attention to the specific language of the proposed rules. The
Committee decided to use the term “seize” rather than “levy,” throughout the proposed rules.
The Committee also decided to use the term “writ” throughout.

Concerning the definition of “dlam,” the Committee decided to diminate the definition
because the term is dready defined in Rule 8.

Many Committee members fdt the use of the term “defendant” is confusing in the Rule
because it does not necessarily refer to the party defendant in the action. The Committee will
congder potentiad dternative termsto use instead of “defendant.”

Ledie Saugh suggested that Rule 1.3 should merdly require written notice, rather than
requiring mailing. The Committee adopted this change so as to make clear that hand-ddivery of
anoticeis permissble.

The Committee discussed various approaches to amending the definition of “property”
subject to seizure under section 1.10 of the rules. Tom Karrenberg suggested that the definition
should refer to the defendant’s “assets,” rather than the defendant’s “property.” Tom Karrenberg
a0 dated that he fet certan types of persond services currently omitted from the definition of
“property” should not be exempt from execution. Ledie Saugh proposed that the definition
should merdy be “dl forms of property recognized by law.” Following further discusson, the
Committee crafted a definition of “property” addressng many of the Committee members
concerns. Tim Sheawill incorporate this definition into future drafts of the rule.

Concerning paragraph 2.1 of the draft rules, the Committee consdered whether to
provide that security should be sufficient to cover atorney’s fees, as well as cogts. Frank Carney
suggested tha the language from the rule governing injunction bonds could dmply be
incorporated into the rules governing atachment.

The Committee will return to the issue of provisiond and find remedies in future
mestings.

FILING FEE

Tim Shea reminded the Committee of its prior work on the filing fee issue  The
Committee then consdered Mr. Shea's proposed revison to Rule 3 attached to his memorandum
to the Committee dated September 3, 2002. Some Committee members expressed concern that
the proposed revison of the rule is confusing. Following discussion, the Committee agreed upon
revised language that Mr. Shea will incorporate into the rule and present to the Committee for
congderation.

NOTICE TO ATTORNEY GENERAL of chdlenge to condtitutionality of a statute

Tim Shea explained his proposed addition to Rule 24 requiring notice to the Attorney
Geneard of actions drawing into question the conditutiondity of date datutes. Some Committee
members suggested that subsection (d)(4), expresdy permitting courts to reconsder orders if the
rule is not followed, should be dropped. Many Committee members felt courts would have
discretion to do this anyway and that it would be unwise expresdy to invite the filing of such
motions.  Upon motion duly made and seconded, the Committee voted unanimoudy to drop
subsection (d)(4) from the proposed rule.



The Committee further voted unanimoudy to drike the language “affecting the public
interes” and to replace the language “draws into question” with “questions” The Committee
adso voted unanimoudy to drike the language following “intervene€’ in subsections (d)(1) and
(d)(2). The Committee aso voted unanimoudy to drop subsection (d)(3) of the proposed rule.
Tim Shea will generate ancother draft of the amendment for the Committee to congder, including
language borrowed from the rule's federa counterpart providing that falure to comply does not
affect the vdidity of the action.

ADJOURNMENT
The medting adjourned & 6:00 pm. The next mesting of the Committee will be held at
4:00 p.m. on Wednesday, October 23, 2002, at the Adminigrative Office of the Courts.



From: Tim Shea[mailto: Timmys@email .utcourtsgov]
Sent: Thursday, September 26, 2002 1:23 PM

To: Molly.Campbell @lexisnexis.com

Cc: FWikstrom@pblutah.com

Subject: Formatting Utah Court Rules

Moally,

Severd atorneys have complained that it is difficult to follow the Utah court rules into
subparagraphs. Because dl paragraphs are indented equdly, it's sometimes difficult to
digtinguish what is part of a preceding section and begins a new section. We do wha we can to
limit how deep sub- sub- sub (etc) paragraphs go, but sometimes that depth is unavoidable.

What are our options to format court rules so that subparagraphs are indented one level more
than the primary paragraph of which it is a pat (and sub- sub- paragraphs following seriatim)? |
think most applications of indentations would be leave a reasonable page width for text.
(Although a few might be so deep as to leave little more than hdf the page. A Sgnificant waste
in this day and age) Another option mentioned was to successvely indent the firgt line of each
paragraph with the remaning lines returning to the left margn. We discussed using a different
numbering system (1.1.1.1., for example), but everyone recognized the huge inertia of the
current numbering system.

What are some of the tricks editors play to make the reationship of paragraphs with
subparagraphs more obvious? If, as we continue to discuss this, there is generad support for using
indentation as the clue, how do we go about making that happen? Is it best if we edit our
documents and send them to you? Or is it just as easy for you to edit your documents in the firs
ingtance?

Thanks for you opinions.
Tim

Tim, as promised:

Thanks for passing on the complaints. | can see that it would be more helpful to have visud
cues showing you what level of the text you're in. In the Utah Code, we indent (left sde only)
each level 2 ems more than the level a@ove it. If you have a print code, see, eg., 8 59-10-103. (If
you dont, | can fax these examples to you.) This section goes down to 5 levels, which is aout as
far down as a atute or rule would normaly g, so you can see how much white space there is a
the subsections that are indented the most. Something like this would be one way to indicate the
relationships of paragraphs. This will make the book dightly bigger because it will add lines to
rules with a lot of subsections. The increase will be smdl, but possbly not inggnificant because
the rules book right now is getting close to the limit of how many pages we can put in one
binding.



The other option you mentioned, successvely indenting the first line of each paragraph with
the remaning lines returning to the left margin, would use less space but  (in my opinion)
wouldn't look as good. I'll try to find some examples of that to share with you.

Another option that occurs to meisto print the full designation on each paragraph -- e.g.:

(8) XO00KKXX

(A(L) XXOXXXXX
(A(2)(A) XOOXXXXXXXXX
(A(2)(B) X3000KKXXXX

We sore your rules data in a structured database and we can produce output in a variety of

dyles, including these. Maybe we can #lk next week about what would be best for you and the
attorneys of Utah?

Thanks,
Molly
800-446-3410, ext. 7520
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Draft: September 26, 2002
Rule 3. Commencement of action.

(@ How commenced. A civil action is commenced (1) by filing a complaint with the court, or
(2) by service d a summons together with a copy of the complaint in accordance with Rule 4. If
the action is commenced by the service of a summons and a copy of the complaint, then the
complaint, the summons and proof of service, must be filed within ten days of such service If, in
a case commenced under paragraph ()(2) of this rule, the complaint, summons and proof of

service are not filed within ten days of service, the action commenced shdl be deemed dismissed
and the court shdl have no further jurisdiction thereof—ppewded—he#e\#e;tka—the—teregemg

dishonors a check or other form of payment, the paty shdl make valid paymett upon

notification by the court. Failure of a party to honor a check or other form of payment does not

dfect the vdidity of the filing, but may be grounds for such sanctions as the court deems

appropriate, which may include dismissal of the action and the award of costs and attorney fees.
(b) Time of jurisdiction. The court shdl have jurisdiction from the time of filing of the

complaint or service of the summons and a copy of the complaint.




© 0 N O g b~ W N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Draft: September 26, 2002

Rule 24. Intervention.

(@ Intervention of right. Upon timely gpplication anyone shdl be permitted to intervene in an
action: (1) when a datute confers an unconditiona right to intervene; or (2) when the applicant
cdams an interest relating to the property or transaction which is the subject of the action and he
IS 0 Stuated tha the digpodtion of the action may as a practicd matter impair or impede his
ability to protect that interest, unless the applicant's interest is adequately represented by existing
parties.

(b) Permissve intervention. Upon timey application anyone may be permitted to intervene
in an action: (1) when a gtatute confers a conditiond right to intervene, or (2) when an gpplicant's
clam or defense and the main action have a question of law or fact in common. When a party to
an action relies for ground of clam or defense upon any gatute or executive order administered
by a governmentd officer or agency or upon any regulation, order, requirement, or agreement
issued or made pursuant to the Statute or executive order, the officer or agency upon timely
goplication may be permitted to intervene in the action. In exerciang its discretion the court shdl
condder whether the intervention will unduly dday or prgudice the adjudication of the rights of
the origind parties.

(c) Procedure. A person desring to intervene shal serve a motion to intervene upon the
paties as provided in Rule 5. The motions shdl date the grounds therefor and shdl be
accompanied by a pleading setting forth the claim or defense for which intervention is sought.

(d) Condtitutionality of statutes and ordinances.

(1) If a party chdlenges the conditutiondity of a daute in an action in which the Attorney
Genegrd has not appeared, the party raisng the quesion of conditutiondity shdl natify the

Attorney Generd of such fact. The court shall permit the gate to intervene.
(2) If a party chdlenges the conditutiondlity of a county or municipd ordinance in an action

in which the county or municipa attorney has not appeared, the paty rasng the question of
conditutiondity shdl notify the county or municipa attorney of such fact. The court shdl permit

the county or municipdity to intervene.
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(3) The gate, county or municipdity has al the rights and liabilities of a paty as to court

costs to the extent necessary for a proper presentation of the facts and law relating to the question
of conditutiondlity.

(4) Falure of a paty to provide notice as required by this rule is not a waver of any
condtitutiond right otherwise timely asserted.

1. Definitions.

1.1.} Defendant means the party agains whom a dam is filed or aganst whom judgment has
been entered.

1.2. Deliver. When the officer is directed by these rules or court order to ddiver property or
the proceeds of the sde of property, it is sufficient that the officer make the property reasonably
available and give to the person entitled to ddivery written notice of availahility.

1.3.2 Disposable earnings means that part of eanings for a pay period remaining after the
deduction of dl amounts required by law to be withheld.

1.43 Eamnings means compensaion, however denominated, for persond services, including
periodic payments pursuant to a pension or retirement program. Earnings accrue on the last day
of the period in which they were earned. If the writ is served before the earnings have been paid,
the writ shal be deemed to have been served at the time the earnings accrued. For a judgment for
falure to support dependent children, earnings dso include periodic payments pursuant to
insurance policies, unemployment compensation, and gan derived from capitd or labor,
including profit gained through the sale or converson of capitd.

1.5.* Notice of exemptions means the form that advises the defendant or a third person that
certain property is or may be exempt from seizure under state or federd law. The notice shdl list
examples of exempt property and indicate that other exemptions may be avalable. The notice
shdll ingtruct the defendant how to claim exemptions.

1 64D(q)(iv), 64E
2 64D(d)(viii)
3 64D(d)(vi), (vii)
“69(g)
10
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1.6. Officer means the person to whom the writ is issued, induding the sheriff or constable
and any deputy. The officer may appoint the defendant as an agent to hold the property.®

1.7.° Plaintiff means the party filing aclaim or in whose favor judgment has been entered.

1.8.” Property means the defendant’s property of any type not exempt from seizure. Property
includes but is not limited to red and persond propety, tangible and intangible property, the
right to property whether due or to become due, and an obligation of a third person to perform
for the defendant. Property includes any portion of the property.

1.9. Seize meansto control the property sufficient for actual or constructive possession.

2.8 Security.

2.1. Amount. When security is required of a party, the party shdl provide security in the sum
and form the court deems adequate to reimburse other parties for damages, costs and attorney
fees incurred as a result of a writ improvidently issued. In fixing the amount of the security, the
court may condder any relevant factor, including the amount of indebtedness clamed and the
vaue of the property subject to the writ. The court may relieve a paty from the necessity of
providing security if it appears that none of the parties will incur damages, cods and atorney
fees as a result of a writ improvidently issued or if there exists some other substantid reason for
dispensing with the security.’ The amount of security shall not establish or limit the amount of
damages, cogts and attorney fees incurred as the result of awrit improvidently issued.

2.2 Jurigdiction over surety. A surety upon a bond or undertaking submits to the jurisdiction
of the court and irrevocably appoints the clerk of the court as agent upon whom papers affecting
the surety’s ligbility may be served. The surety’s liability may be enforced on maotion without the
necessity of an independent action. The motion and such notice of the motion as the court
prescribes may be served on the clerk of the court who shdl forthwith mail copies to the surety.
If the opposing party recovers judgment or if the writ is improvidently issued, the surety will pay
the judgment, damages, costs and attorney fees not to exceed the sum specified in the contract.
The surety is responsible for return of property if return is ordered.

® 69(f)
6 64D(a)(iv), 64E
7 64C(a), 64D(a)(iii), 69(b)
2 64B(c), (d). 64C(b), (c), (f), (9)
64F; 65A(C)
11
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2.3 Objection. The court may issue additional writs upon the origind security as often as
required subject to the objection of the opposing party. The opposing party may object to the
aufficiency of the security or the sufficiency of the sureties within five days after service of the
writ. The burden to show the sufficiency of the security and the sufficiency of the sureties is on
the proponent of the security.

3. Inquiry and ordersin aid of replevin, attachment, garnishment or execution.

3.1. Master. The court may appoint a master.

3.2.19 Witnesses. The court or master may require the defendant or any other person to appear
and tedtify regarding the defendant’s property. The court or master may order witness fees and
mileage paid as provided by statute.

3.3.M Ddlivery or description of property. The court or master may order persona property
capable of manud delivery be delivered to the officer on such terms as may be judst. In the
dternative or if the property is not capable of manuad ddivery, the court or master may require a
person to prepare a memorandum describing the nature and vaue of persond propety. If a
person refuses to give the memorandum to the officer, the court or master may require tha
person to pay the costs of any proceeding taken for the purpose of obtaining such information.

3.4.1% Redraint. The court or master may forbid any person from transferring, disposing or
interfering with the property until its further order. The court or master may order such
proceedings as necessary for the application of the property toward the satisfection of the
judgment.

351 Receiver. Before a receiver is vested with red property the receiver shdl record a
certified copy of the gppointment in the office of the recorder of the county in which the red
property islocated.

4. |ssuance of writ, service

4.1.* Clerk to issue writs. Unless the judgment or order authorizing the writ is stayed, the
clerk of the court shall issue the writ. A court in which a transcript or abstract of the judgment or

19.69(0), (), (r); BAC().
11 i)
269(9), (9), (t)
13 69(t) Move to Rule 66
12
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order has been filed has the same authority to issue the writ as the court that entered the
judgment or order. If the writ seizes red property, the clerk of the court shdl issue the writ to the
sheriff of the county where the real property is located. If the writ seizes persond property, the
clerk of the court shdl issue the writ to the officer of any county.

4.2.1° Content of writ. As appropriate to the circumstances of the action, the writ shall direct
the officer to take possesson of the property, to keep the property safe until further order of the
court or as directed in the writ, to deliver the property to the plaintiff, or to sdl the property. The
writ shal specify the court from which it is issued and the cgption and number of the case to
which it refers. If the writ is to enforce a judgment or order for the payment of money, the writ
shal specify the amount ordered to be paid and the amount due. The writ shal date that some
property may be exempt and date the deadline for filing a reply. If the writ is issued ex parte
before judgment, the clerk shdl atach to the writ plaintiff's affidavit, notice of hearing, order
authorizing the writ, notice of exemptions and reply form. If the writ is issued after judgment, the
cek shdl atach to the writ plantiff's affidavit, the judgment, notice of exemptions and reply
form.

4.3. Service of writ.

4.3.1.% Manner of sarvice The officer shdl serve the writ and accompanying papers on the
defendant, and, as gpplicable, the garnishee and any person named by the plaintiff as claming an
interest in the property. Service shdl be in the same manner as sarvice of a summons.

4.3.2.1" Order of sarvice, return, inventory. The officer shdl promptly serve writs in the order
received. The officer may smultaneoudy serve notice of the date, time and place of sde. Within
10 days after sarvice, the officer shdl return the writ to the court with a certificate of
proceedings, including an inventory of the property and proof of service. Falure to file a return
does not affect the vdidity of the seizure. The officer shall request the person served to prepare a
memorandum with a description and vaue of persond property not capable of manud ddivery,
and, if the memorandum is refused, the officer shdl indicate the fact of refusal on the return.

14 69(c)
1 64A(8), 64B(c), (h)(2), 64C(d), 64D(d), 69(d)
16 64A(7), 64B(c), 64C(€), 64D(€), 69(f)
17 64A(7), 64B(0), (h)(3), 64C(e)(7), (), 64D(e), 69(e)
13
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4.3.3.18 Service of awrit of execution by publication.

4.33.1. If sarvice of a writ of execution is by publication, a least the following notice must
be published under the caption of the case:

To , Defendant:

A writ of execution has been issued in the above-captioned case commanding the officer of

County asfollows:

[Quoting body of writ]

You have the right to clam property exempt from seizure under statutes of the United States
or this gate, including Utah Code Annotated, Title 78, Chapter 23.

4.3.3.2 The notice shdl be published in a newspaper of generd circulation in each county in
which the property is located at least 10 days prior to the due date for the reply or at least 10 days

prior to the date of any sde, or as the court may order. The date of publication is the date of
service.

5.1% Claim to property by third person.

5.1. Clamant’'s rights. Any person claming an interes in the property has the same rights
and obligations as the defendant with respect to the writ and with respect to providing and
objecting to security. Any clamant named by the plantiff and served with the writ and
accompanying papers shal exercise those rights and obligations within the same time dlowed
defendant. Any cdamant not named by the plantff and not served with the writ and
accompanying papers may exercise those rights and obligations at any time before the property is
sold or ddlivered to plaintiff.

5.2. Join clamant as defendant. The court may order the clamant joined as a defendant. The
plantiff shal serve the order on the clamant in the manner required for service of summons.
The clamant is thereafter a defendant to the action and shal answer within 10 days, setting forth
any clam or defense. The court may render judgment for or agang the clamant as in other
Cases.

*° 69(g)
19 64B(i), 64C(m), 64D(1), 69(n)
14
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53. Pantiff's security. If the plantiff requests a officer to seize propety cdamed by a
person other than the defendant, the officer may require the plaintiff to file security.

6. Discharge of writ, release of property.

6.1.2° By defendant. At any time before the property is sold or delivered to the plaintiff, the
defendant may file security and a motion to discharge the writ and release the property. The
plantiff may object to the sufficiency of the security or the sufficiency of the sureties within five
days after service of the motion. At any time before the property is sold or delivered to the
plantiff, the defendant may file a motion to discharge the writ and release the property on the
ground that the writ was improperly issued. The court shdl give the plantiff reasonable
opportunity to correct any defect. The defendant shdl serve the order upon the officer,
defendant, garnishee and any third person claming an interest in the property.

6.2. By plantiff. The plantiff may discharge the writ and release the property by filing a
rlease and sarving it upon the officer, defendant, garnishee and any third person claming an
interest in the property.

6.3.21 Proceedings where defendant prevails. If the defendant prevails, the court shall order
the writ discharged and any security, proceeds of sdes and remaining property delivered to the
defendant.

6.4.22 Copy filed with county recorder. When an order discharges a writ upon property seized
by filing with the county recorder, the officer shal file a certified copy of the order with the
county recorder.

6.5.22 Service on officer, disposition of property. If the order discharging the writ and
releasing the property is served on the officer:

6.5.1. before the writ is served, the officer shdl return the writ to the court;

6.5.2. after the writ has been served, the officer shal return the property to the defendant; or

6.5.3. after the property is sold, the officer shadl deliver the proceeds of the sde to the
defendant.

20 6an(6), 64B(e), 64C(F)(1), (4)
2L g4c(l)
22 6ac(m)
2 64C(3)
15
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7. Prggudgment writsin general.

7.1. Avallability. A writ of replevin, atachment or gamnishment is avaladle after the clam
has been filed and before judgment only upon written order of the court.

7.2.2% Affidavit dements To obtan a writ of replevin, atachment or ganishment before
judgment, plantiff shdl, in addition to the requirements for the specific writ, file security and an
affidavit stating facts showing at lesst one of the following:>®

7.2.1. that the defendant is concedled or is avoiding service of process,

7.2.2. that the defendant has assigned, disposed of or concedled, or is about to assign, dispose
of or conced, the property with intent to defraud creditors;

7.2.3. that the defendant has |eft or is about to leave the state with intert to defraud creditors;

7.24. that the defendant has fraudulently contracted the debt or incurred the obligation that is
the subject of the action;

7.2.5. that the property will declinein value through use or the passage of time; or

7.2.6. probable cause to be gpprehengve of losng the remedy unless the court issues the writ.

7.3 Affidavit further dements The dfidavit dso shdl date facts showing dl of the
fallowing:

7.3.1. that the writ is not sought to hinder, delay or defraud a creditor of the defendant;

7.3.2. adescription of the property, including its value;

7.3.3. that the property is not exempt from execution;

7.3.4.%° that the property is not earnings;

7.3.5. that the property has not been taken for atax, assessment or fine;

7.3.6. that the property has not been seized under a writ againgt the property of the plaintiff or
thet it is exempt from saizure;

7.3.7. that the threastened injury to the plaintiff outweighs the damage the writ may cause the
defendant; and

7.3.8. a subgtantia likelihood thet the plantiff will prevall on the merits of the underlying

dam.

24 65C(a)
25 Not currently required for replevin.
* 84D(3)(7)
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7.4. Notice, hearing. The court may order a writ of replevin, atachment or garnishment be
issued before judgment after notice to the defendant and opportunity to be heard.

7.5. Method of savice The affidavit for the prgudgment writ shal be served on the
defendant and any person named by the plaintiff as claming an interest in the property in a form
and in amanner directed by the court that will expeditioudy give actud notice of the hearing.

7.6.%" Reply. The defendant may file a reply to the affidavit for a prgudgment writ a the
hearing or & any time prior to the hearing. The reply may:

7.6.1. challenge the issuance of the writ;

7.6.2. object to the sufficiency of sureties,

7.6.3. request return of the property;

7.6.4. clam the property is exempt; or

7.6.5. dlege any matter which would charge the plaintiff with ligbility.

7.7. Burden of proof. At the hearing the burden is on the plaintiff to prove the facts set forth
inthe affidavit.

7.8. Ex parte writ before judgment. The court may order a writ be issued before judgment
without notice to the defendant and opportunity to be heard only if the court makes written
findings of immediate and irreparable injury from dday. If a writ is issued without notice to the
defendant and opportunity to be heard, the court shal set a hearing for the earliest reasonable
time, and the writ and the order authorizing the writ shall:

7.8.1. designate the date and time of issuance and the date and time of expiration;

7.8.2. forthwith befiled in the clerk’ s office and entered of record;

7.8.3. expire 10 days after issuance unless the court establishes an earlier expiration date, the
defendant consents that the order and writ be extended or the court extends the order and writ
after hearing;

7.84. be served on the defendant and any person named by the plantiff as claming an
interest in the property in a form and in a manner directed by the court that will expeditioudy
give actud natice of the hearing.

8. Replevin.

27.64D(h), 69(q)
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8.1%% Avalability. A writ of replevin is available to compe ddivery to plaintiff of spedific
persona property held by defendant.

8.2.2°9 Affidavit. To obtain a writ of replevin, plaintiff shdl, in addition to the requirements of
sections 7.2 and 7.3, file an affidavit stating facts showing:

8.2.1.% that plaintiff is entitled to possession;

8.2.2.3! that defendant wrongfully detains the property; and

8.2.3. the name and address of any person known to the plaintiff to dam an interest in the
property.

9. Attachment.

9.1.3% Availability. A writ of atachment is available in the actions described in subsection 9.2
to seize property* other than earnings.

9.23* Affidavit. To obtan a writ of atachment, plaintiff shdl, in addition to the requirements
of sections 7.2 and 7.3, file an affidavit Sating facts showing:

9.2.1. that the defendant is indebted to the plantiff, specifying the amount and nature of the
indebtedness,

9.2.2. that the action is upon a contract;

9.2.3 that the action is againgt a defendant who is not a resdent of this sate or agans a
foreign corporation not qudified to do businessin this state;

9.24. that payment of the clam has not been secured by a lien upon property in this Sate, or,
if originally secured, that the security has become impaired through no act of the plaintiff or of
the person to whom the security was given; *° and

9.25. the name and address of any person known to the plaintiff to clam an interest in the
property.

10. Gar nishment.

28 648(61)
29 64B(b)
%0 64B(b)(2)
> 648(0)3), (4
65C(a), (0)
23 Should this specify “property in the possession or under the control of the defendant”?
65C(a)
35 Should petitioner be limited when security isimpaired?
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10.1.%® Avalability. A writ of gamnishment is avalable to seize persond property of the
defendant in the possesson or under the control of a third paty. A writ of garnishment is
avalable after judgment or after the cdlam has been filed and prior to judgment. If the writ is
issued before judgment, the property may not be earnings. The maximum portion of disposable
earnings of anindividua subject to saizure is the lesser of:

10.1.1. 50% of defendant’s disposable earnings for a writ to enforce payment of a judgment
for fallure to support dependent children or 25% of defendant’s disposable earnings for any other
writ; or

10.1.2. the amount by which the defendant’s disposable earnings for a pay period exceeds the
number of weeks in that pay period multiplied by thirty times the federa minimum hourly wage
prescribed by the Fair Labor Standards Act in effect at the time the earnings are payable.

10.2. Affidavit before judgment.” To obtain a writ of garnishment before judgment, plaintiff
ghdl, in addition to the requirements of sections 7.2 and 7.3, file the garnishee's fee established
by §78-7-44 with an afidavit sating facts showing:

10.2.1. that the defendant is indebted to the plaintiff, specifying the amount and nature of the
indebtedness,

10.2.2. that the action is upon a contract,

10.2.3. that the action is againg a defendant who is not a resdent of this state or againg a
foreign corporation not qudified to do busnessin this Sate;

10.2.4. that payment of the clam has not been secured by a lien upon property in this Sate,
or, if originally secured, that the security has become impaired through no act of the plaintiff or
of the person to whom the security was given;

10.2.5. the identity of the garnishee;

10.2.6. that the garnishee possesses or controls property of the defendant; and

10.2.7. the name and address of any person known to the plaintiff to clam an interest in the

property.

% 64D(a)(0), (ii)
¥ 64D (b)), (ii)
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10.3. Affidavit after judgment3® To obtain a writ of ganishment after judgment, plaintiff
ghdl file the garnishee sfee established by §878-7-44 with an affidavit Sating facts showing:

10.3.1. the identity of the garnishee;

10.3.2. adescription of the property;

10.3.3. whether any of the property congsts of earnings,

10.3.4. the amount due;

10.3.5. the name and address of any person known to the plantiff to clam an interest in the
property; and

10.3.5.%° if the affidavit is for a writ of continuing gamnishment, stating thet there is no other
writ of continuing garishment in effect in favor of plaintiff againgt these earnings.

10.4.% Interrogaiories The plaintiff shal submit with the affidavit interrogaiories to the
garnisheeinquiring:

10.4.1. whether the garnishee isindebted to the defendant;

10.4.2. whether the garnishee possesses or controls any property of the defendant and, if o,
the nature and value of the property;

10.4.3. whether the garnishee knows of any property of the defendant in the possesson or
under the control of another, and, if so, the nature and value of the property and the name and
address of the person with possession or contral;

10.4.4. whether the garnishee is deducting an amount in satifaction of a clam agang the
plaintiff or the defendant, a designation as to whom the claim relaes, and the amount deducted,;

10.4.5.** the date and manner in which the garnishee has served the defendant and any third
persons,

10.4.6.*? the dates on which previoudy served writs of continuing garnishment are expected
to terminate; and

38 64D(c)
39 BaD(v)(iii)
*0 64D(d)(ii)
*1 64D(d)(iii), 64D()
2 64D (v)(iii)
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104.7. any other rdevant information plantiff may dedre, including defendant’'s postion,
defendant’s rate and method of compensation, defendant’s pay period and the computation of the
amount of defendant’ s disposable earnings.

10.5.*® Content of writ, priority. The writ shdl insruct the garnishee to complete the
obligations in subsection 10.6 and indruct the garnishee how to ddiver the property. Severd
writs may be issued a the same time s0 long as there is only one garnishee named in a writ.
Priority among writs of ganishment shdl be in order of ther service Only one writ of
garnishment shdl bein effect at onetime.

10.6.** Garnishee's responsbiliies. The writ shal direct the ganishee to complete the
following within seven business days of service of the writ upon the garnishee:

10.6.1. answer the interrogatories under oath or affirmation;

10.6.2.° serve the answers to the interrogatories on the plaintiff:

10.6.3.*° serve the writ, answers to interrogatories, notice of exemptions and two copies of
the reply form upon the defendant and any other person shown by the records of the garnishee to
have an interest in the property; and

10.6.4. file with the clerk of the court the origina answers to the interrogatories.

10.7.*" Reply to answer of garnishee; request for hearing.

10.7.1. The plantiff and defendant may file and serve upon the ganishee a reply to the
answers and request a hearing. The reply shdl be filed and served within 10 days after service of
the answers to the interrogatories, but the court may deem the reply timely if filed before the
property issold or delivered to the plaintiff. The reply may:

10.7.1.1. chdlenge the issuance of the writ;

10.7.1.2. chdlenge the accuracy of the answersto interrogatories,

10.7.1.3. clam the property is exempt; or

10.7.1.4. dlege any matter that would charge the garnishee with lighility.

43 64D(c), 64D(d)(i), (v), B4D(V)(iii)
44 6aD(d)(iii)
7 64D(h), (i)
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10.7.2. The reply shdl be deemed denied, and the court shdl set the matter for hearing within
10 days after the reply isfiled.

10.7.3. If aperson served by the garnishee fails to reply, asto that person:

10.7.3.1. the garnishee’ s answers to interrogatories are correct; and

10.7.3.2. the property is not exempt, except as reflected in the answers to interrogatories.

10.8.% Delivery of property. A garnishee shdl not deliver property until the property is due
the defendant. Unless otherwise directed in the writ, the garnishee shdl retain the property until
20 days after sarvice by the garnishee under subsection 10.6. If the garnishee receives a reply
within that time, the garnishee shdl retain the property and comply with the order of the court
entered after the hearing on the reply. Otherwise, the garnishee shall dispose of the property as
provided in the writ.

10.9. Release of garnishee for amount paid.

10.9.1.*° A gamishee who acts in accordance with this rule is released from ligbility, unless
answers to interrogatories are successfully controverted.

10.9.2.%° Any person indebted to the defendant may pay to the officer the amount of the debt
or S0 much as is necessaxry to satisfy the writ, and the officer’s receipt discharges the debtor for
the amount paid.

10.10. ®! Liability of gamishee. If the gamnishee fails to comply with this rule, the writ or an
order of the court, the court may order the garnishee to appear and show cause why the garnishee
should not be hed in contempt. Upon a finding of contempt, the court may order the garnishee to
pay such amounts as are jug, including the vaue of the property or the baance of the judgment,
whichever is less, and payment of reasonable cost and attorney fees incurred by parties as a
result of garnishee sfallure.

10.11.5% Claims of garnishee against plaintiff or defendant. A garnishee may deduct from the
property any clam againg the plaintiff or defendant.

8 6aD(h)(i), (iii), (iv), 64D(r)
49 64D(K)
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10.12.%° Liability on negotisble insruments. No person is lisble as garnishee by reason of
having drawn, accepted, made or endorsed any negotiable instrument that is not in the possession
or control of the garnishee a the time of service of the writ.

10.13. Property as security.

10.13.1.%* If property secures payment of a cebt to the garnishee, the property need not be
goplied at that time but shal remain subject to being goplied pending payment in full of the debt.
If property secures payment of a debt to the garnishee, the plantiff may obtan an order
authorizing the plaintiff to pay the debt and requiring the garnishee to ddliver the property.

10.13.2.%° If property secures an obligation that does not require the persona performance of
the defendant and can be peformed by a third person, the plantiff may obtan an order
authorizing the plantiff or a third person to perform the obligation and requiring the garnishee to
deliver the property upon completion of the peformance or tender of performance tha is
refused.

10.14.%° Writ of continuing garnishment on disposable earnings.

10.14.1. Pantiff may obtan a writ of continuing garnishment on disposable earnings after
the court has entered its find judgment. All provisons of this rule gpply to this subsection, but
this subsection governs over a contrary provison.

10.14.2. A writ of continuing garnishment is a continuing lien on digpossble earnings of the
defendant from the date of service of the writ until the eerlier of the following events:

10.14.2.1. 120 days from the date of service of the writ or, in the case d multiple writs, 120
days from the date a writ becomes effective;

10.14.2.2. the end of the last pay period after the defendant’s employment relationship is
terminated,

10.14.2.3. the judgment is Stayed, vacated or satisfied in full; or

10.14.2.4 the writ is discharged.

10.14.3. Within seven days after the end of each pay period, the garnishee shdl:

%3 64D(n)
>4 64D(0)
% 64D(p)
%6 64D(v)
23



Draft: September 26, 2002

10.14.3.1. answer under oath or affirmation interrogatories relevant to the pay period;

10.14.3.2. serve the answers to the interrogatories on the plaintiff, defendant and any other
person shown by the records of the garnishee to have an interest in the earnings,

10.14.3.3. file with the clerk of the court the origina answers to the interrogatories, and

10.14.3.4. ddliver the disposable earnings as provided in the writ.

10.14.4. Any person served by the garnishee may reply as in subsection 10.7, but whether to
grant a hearing is within the judge’ s discretion.

10.145. A writ of continuing garnishment issued to enforce a judgment obtained by the
Office of Recovery Services within the Department of Human Services:

10.14.5.1. isnot limited to a 120-day lien;

10.14.5.2. has priority over other writs of continuing garnishment; and

10.1453. if sarved during the teem of a lien crested by another writ of continuing
garnishment, tolls the term of that lien and preserves dl priorities until the expiration of the
Office of Recovery Services writ.

11. Execution.

11.1.°57 Avalability. A writ of execution is avalable a any time within eight years following
entry of ajudgment or order requiring the delivery of property or the payment of money.

11.2.°8 Affidavit. To obtain awrit of execution, plaintiff shall file an affidavit:

11.2.1. ating the amount of the judgment and the amount due on the judgment;

11.2.2. describing the property; and

11.2.3 gating the name and address of any person known to the plaintiff to clam an interest
in the property.

11.3°° Death of plantiff. If the plaintiff dies a writ of execution may be issued upon the
affidavit of an authorized executor or administrator or successor in interest.

11.4.%° Reply to writ; request for hearing.

°769(a), ()
%8 6o(d)
%9 69(c)
%0 go(h)
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11.4.1. The defendant may reply to the writ and request a hearing. The reply must be filed
and served within 10 days after the service upon the defendant of the writ and accompanying
papers under subsection 4.3.

11.4.2. If a reply is filed, the court shal set the maiter for hearing within 10 days from the
filing of the reply. If the court determines a the hearing that the writ was issued improperly, or
that property is exempt from seizure, the court shal issue an order directing the officer to release
the property. If the court finds that the writ was properly issued and the property is not exempt,
the court shall issue an order directing the officer to proceed 0 sdll or ddliver the property. If the
date of sde has passed, notice of the rescheduled sale shdl be given. No sale may be held until
the court has decided upon the issues presented at the hearing.

11.4.3. If areply isnot filed, the officer shal proceed to sdll or ddliver the property.

11.5.°* Mortgage foreclosure governed by statute. Utsh Code Annotated, Title 78, Chapter
37, governs mortgage forecl osure proceedings over contrary provisons of thisrule.

12.52 Method of seizing property. The officer is entitled to recover the reasonable and
necessary cost of seizure and storage of property. The officer shall seize property as follows:

12.1.%% Debtor's preference. When there is more property than necessary to saisfy the
amount due, the officer shdl saize such part of the property as the defendant may indicate. If the
debtor does not indicate a preference, the officer shdl first seize persond property, and if
sufficient persond property cannot be found, then the officer shall seize red property.

12.2 Red property. Red property shal be seized by filing the writ and a description of the
property with the county recorder and leaving the writ and description with an occupant of the
property. If there is no occupant of the property, the officer shall post the writ and description in
a conspicuous place on the property. If another person clams an interest in the red property, the
officer shdl serve the writ and description on the other person.

12.3. Growing crops. Crops growing upon red property shall be seized by filing the writ and
a description of the crops and the property upon which the crops are growing with the county

recorder and leaving the writ and description with an occupant of the property. If there is no

*1 69(g)
62 64C(e)
83 69(f)
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occupant of the property, the officer shal post the writ and description in a conspicuous place on
the property. If another person clams an interest in the rea property or the crops, the officer
ghall serve the writ and description on the other person.

12.4. Persona property capable of manud dedivery. When severed, crops are persond
property capable of manud ddivery. Except as provided in subsections 12.5 and 12.6, persond
property cgpable of manua ddivery shal be saized by serving the writ and a description of the
property on the person holding the property and taking the property into custody.

12.5. Range stock. Range stock, such as cattle, horses, sheep and other livestock, may be
seized by filing the writ and a description of the property, specifying the number and marks or
brands, with the county recorder. Range stock may be seized by taking it into custody, but any
additiond cogt of taking it into custody will not be dlowed if the court finds that taking the
property into custody was unnecessary.

12.6. Certificated securities. Unless transfer of a certificate is enjoined or the certificate is
surrendered to the corporation issuing it, certificated securities of a corporation shdl be ssized by
sarving the writ and a description of the property on the president, secretary, cashier or other
managing agent of the corporation and taking the certificate into custody.

12.7. Personal property not capable of manua delivery. Debts credits, non-certificated
securities and other persond property not capable of manua delivery shdl be seized by serving
the writ and a description of the property on the person owing the debt, or having possesson or
control of the credit or other persona property.

13. Delivery and sale.

13.1. Ddivery of property. The officer shdl ddiver the property to the plantiff, if directed
by the writ to do so.

13.2.%* Sde of property. The officer is entitled to recover the reasonable and necessary cost
of sde of property.

13.2.1.%° Sde before judgment. The officer may <l the property before judgment if it is
perishable or threatens to decline speedily in value. The court may order the officer to sdl the
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property before judgment if the court finds that the interest of the parties will be served by a sde.
The proceeds of the sdle shall be kept safe subject to further order of the court.

13.2.2. Notice of sde. The officer shdl set the date, time and place for sde and serve notice
thereof on the defendant and on any third party named by the plaintiff or garnishee. Service on
the defendant and third party sl be not laer than the initid publication of notice. The officer
shdl publish notice of the date time and place of sdle asfollows.

13.2.2.1. If the property is perishable or threatens to decline speedily in vaue, the officer
shdl post written notice of the date, time and place of sde and a generd description of the
property to be sold in the courthouse from which the writ was issued and in a least three other
public places of the county or city where the sde is to take place. The officer shal post the notice
for such time as the officer determines is reasonable, considering the character and condition of
the property.

13.2.2.2. If the property is other persona property, the officer shal post written notice of the
date, time and place of sde and a generd description of the property to be sold in the courthouse
from which the writ was issued and in a least three other public places of the county or city
where the sale is to take place. The officer shal post the notice for at least 7 days and publish the
same a least one time not less than one day preceding the sde in a newspaper of generd
circulation in the county where the sde isto take place, if thereis one.

13.2.2.3. If the property is rea property, the officer shall post written notice of the date, time
and place of sde and a particular description of the property to be sold on the property, at the
place of sde, a the district courthouse of the county where the red property is Stuated, and in a
least three other public places of the county or city where the sale is to take place. The officer
ghall post the notice for at least 21 days and publish the same at least 3 times once a week for 3
successive weeks immediately preceding the sde in a newspaper of generd circulation in the
county, if thereis one.

13.2.3. Postponement. If the officer finds sufficient cause, the officer may postpone the sae.
The officer shdl declare the postponement a the time and place sat for the sde If the
postponement is longer than 72 hours, notice of the rescheduled sde shdl be given in the same

manner asthe origina notice of sde.
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13.24. Conduct of sde. All sdes shdl be a auction to the highest bidder, Monday through
Saturday, lega holidays excluded, between the hours of 9 o'clock am. and 8 o’'clock p.m. a a
place reasonably convenient to the public. The officer shdl sdl only so much propety as is
necessary to satisfy the amount due. The officer shal not purchase property or be interested in
any purchase. Persond property capable of manud deivery mugt be within view of those who
attend the sdle. The property must be sold in such parcels as are likdy to bring the highest price.
Severable lots of red property must be sold separately. Red property clamed by a third party
must be sold separately if requested by the third party. Red property must be sold a the
courthouse of the county in which the property is Stuated. The defendant may direct the order in
which the property is sold.

13.2.5. Accounting. Upon request of the defendant, the plantiff shal ddiver an accounting
of the sde. The officer shdl aoply the property in the following order up to the amount due or
the value of the property, whichever isless:

13.2.5.1. pay the cost of seizure and sales;

13.2.5.2. deliver to the plaintiff the remaining proceeds of the sale;

13.2.5.3. ddliver to the defendant the remaining property and proceeds of the sale.

13.2.6. Purchaser refusing to pay. Every bid is an irrevocable offer. If a person refuses to pay
the amount bid, the person is liable for the difference between the amount bid and the ultimate
sde price and the person is guilty of contempt of court. If a person refuses to pay the amount bid,
the officer may:

13.2.6.1. offer the property to the next highest bidder;

13.2.6.2. renew bidding on the property; and

13.2.6.3. rgject any other bid of such person.

13.2.7. Persona property capable of manuad ddivery. Upon payment of the amount bid, the
officer shdl deliver to the purchaser of persona propety capable of manud ddivery the
property and a certificate of sde dating that dl right, title and interest which the defendant had in
the property is transferred to the purchaser.
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13.2.8. Persona property not capable of manua ddivery.®® Upon payment of the amount bid,
the officer shdl ddiver to the purchaser of persond property not cgpable of manua delivery a
cetificate of sde describing the property and dating that dl right, titte and interes which the
defendant had in the property is trandferred to the purchaser. The officer shdl mail a duplicate of
the certificate to the person controlling the property.

13.29. Red propety. Upon payment of the amount bid, the officer shal ddiver to the
purchaser of red property a certificate of sale for each lot containing:

13.2.9.1. aparticular description of the real property;

13.2.9.2. the price paid;

13.29.3. a satement that al right, title, interest of the defendant in the property is conveyed
to the purchaser; and

13.294. a daement whether the sde is subject to redemption. The officer shdl file a
duplicate of the certificate in the office of the county recorder.

13.3.%” Redemption. Redl property may be redeemed unless the estate is less than a leasehold
of atwo-years unexpired term, in which event the sde is absolute.

13.3.1. Who may redeem. Red property subject to redemption may be redeemed by the
defendant or by a creditor having a lien on the property subsequent to that on which the property
was sold. If the defendant redeems, the effect of the sde is terminated and the defendant is
restored to the defendant’s etate. If the property is redeemed by a creditor, any other creditor
having aright of redemption may redeem.

13.3.2. How made. The redemptioner shall pay the amount required to the officer or to the
purchaser and shdl serve on the officer or purchaser: (A) a certified copy of the judgment or lien
under which the redemptioner clams the right to redeem; (B) an assgnment, properly
acknowledged or proved if necessary to edtablish the clam; and (C) an affidavit showing the
amount due on the judgment or lien.

13.3.3. Time for redemption. The property may be redeemed within 180 days after the sde.

56 New.
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13.3.4. Redemption price. The price to redeem property is the sde price plus 6 percent. The
price for a subsequent redemption is the redemption price plus 3 percent. If the purchaser or
redemptioner has filed with the county recorder notice of the amount paid for taxes, assessments,
fire insurance, necessary maintenance or repair of improvements upon the property, and a lien
prior to that of the person seeking redemption other than the lien upon which the redemption was
made, the redemption price shal include such amounts plusinterest.

13.35. Dispute regarding price. If there is a dispute about the redemption price, the
redemptioner may pay into court the amount necessary for redemption less the amount in dispute
and file and serve upon the purchaser a petition setting forth the items to which the redemptioner
objects and the grounds for objection. The cout shdl enter an order determining the redemption
price. The redemptioner shdl pay to the cleek any additiond amount within 7 days after the
court’s order.

13.3.6. Cetificate of redemption. The purchaser shdl forthwith execute and deliver to the
redemptioner a certificate of redemption containing:

13.3.6.1. aparticular description of the real property;

13.3.6.2. the price paid;

13.3.6.3. a satement that al right, title, interest of the purchaser in the property is conveyed
to the redemptioner; and

13.3.6.4. whether the sde is subject to redemption. The redemptioner shal file a duplicate of
the certificate in the office of the county recorder.

13.4.%% Conveyance. The purchaser or last redemptioner is entitled to conveyance upon the
expiration of the time permitted for redemption.

13.5.%9 Rents and profits, request for accounting, extension of time for redemption.

135.1. The purchaser is entitled to the rents of the property or the value of the use and
occupation of the property from the time of sde until redemption. A redemptioner is entitled to
the rents of the property or the vaue of the use and occupation of the property from the time of

°% 69(j)(6)
%9 69()(7)
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redemption until a subsequent redemption. Rents and profits are a credit upon the redemption
price.”

13.5.2. Upon written request served on the purchaser before the expiration of time for
redemption, the purchaser shal prepare and serve on the requester a written and verified account
of rents and profits. The period for redemption is extended to 5 days after the accounting is
saved. If the purcheser fals to serve the accounting within 30 days after the request, the
redemptioner may, within 60 days after the request, bring an action to compe an accounting.
The period for redemption is extended to 15 days after the order of the court.

13.6."* Remedies

13.6.1. For waste. A purchaser or redemptioner may file a motion requesting the court to
resrain the commisson of waste on the property. It is not waste for the person in possesson of
the property during the period alowed for redemption to continue to use the property in the same
manner in which it was previoudy used, to use it in the ordinary course of husbandry, to make
necessary repairs or improvements, or to use wood or timber on the property for repairing fences
or as fud for a family. After the estate has become absolute, the purchaser or redemptioner may
file an action to recover damages for injury to the property by the tenant.

13.6.2. If the conveyance fails. If the conveyance fails a purchaser or redemptioner may file a
moation for judgment againg the plaintiff for the price pad plus interest. If the conveyance fals
because of irregularity in the sale or because the propety was exempt, the purchaser or
redemptioner may in addition file a motion to revive the origind judgment againg the defendant
in the name of the purchaser or redemptioner for the amount paid plus interest.

13.7.> Contribution and reimbursement. A defendat may dam contribution or
relmbursement from other defendants by filing amotion.

0 Policy in favor: Treats income producing property the same as non-income producing property. Policy
agai th If the purchaser is entitled to the rent then the rent should not be a credit against a future redemption.
69(k)
269(1)
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Chief Justice Christine M. Daniel J. Becker

Durham M E M O R A N D U M State Court Administrator
Utah Supreme Court Myron K. March
Chair, Utah Judicial Council Deputy Court Administrator

To: Civil Procedures Committee
From: Tim Shea
Date: October 15, 2002
Re: Recodification of the CJA inthe URCP

An ad hoc group of representatives from dl of the Supreme Court's advisory committees has
identified severd rules in the Code of Judicid Adminigraion (CJA) tha ae primarily
procedurdl. The Supreme Court and Judicia Council have agreed that procedura rules should be
repealed from the CJA and incorporated as necessary into the various rules of procedure.

What to include.

Cullen Battle, Alicia Davis and | have met to develop a recommended treatment of the rules
targeted for the Utah Rules of Civil Procedure. We have been very aggressve in identifying
provisons within these CJA rules that, while procedural by any measure, nevertheless should be
omitted from the URCP. Usudly, the omitted provision is governed by a Staute or another rule.
In addition, we tried to identify provisons that:

Go without saying.

Don't need to be regulated.

Are not the current practice.

Are an absurd policy. (Questionable policies we have left for committee discusson.)

Sometimes an entire rule can be omitted because it is adequatdly governed by other law. At
other times, the andyss is a paragraph or a sentence at a time The rexulting lig of rules is
heavily annotated with footnotes to give some indication of our thinking.

Content.

We have addressed some of the worst of the style issues. With a few exceptions we intend no
change in palicies. Changes to the domestic rules are being reviewed by the executive committee
of the Family Law Section, and changes to the probate rules are being reviewed by the executive
committee of the Estate Planning Section.

Rule placement and remaining issues.
The mission of the Utah judiciary is to provide the people an open, fair,

efficient, and independent system for the advancement of justice under the law.

450 South State Street / P.O. Box 140241 / Salt Lake City, Utah 84114-0241 / 801-578-3808 / Fax: 801-578-3843 / email: timmys@email.utcourts.gov



Recodification of the CJA in the URCP
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Page 33
Recommended
CJA Placement Remaining | ssues
4-102 Omit.
4-105 URCP 7(b)(3). 4-105(1) makes no sense, S0 it' s difficult to know what the
policy on continuancesis. I’ ve drafted a proposed policy
into URCP 7(b)(3).
4-107 URCP 42(a).
4-501 New URCP 72. Should the suggestion by Christopher Dainesto require a
proposed order be submitted with a motion be included?
I’ve drafted it as an option for the parties. A reasonable
reading of URCP 7(b)(1) yields the conclusion that
including the order with the motion is dready required.
Should (2), specific to maotions for summary judgment be
integrated instead into URCP 56?7 Should 1[(3), dedling
with hearings, be amended to permit the parties greater
latitude to request a hearing on a non-digpositive motion?
I’ve drafted an amendment to do so.
4-503 Omit. A few amendments to URCP 51 to replace parts of 4-503.
4-504 Combine provisions There remain three paragraphs on stipulations: 3, 7 & 9.
on orderswith New 4-504(7) and (9) appear to conflict with each other so it's
URCP 72. Integrate difficult to know what the policy is. 4-507(3) imposes a
18 into URCP 9. requirement thet is of little use to the court. Do we need
these provisons? A provision on stipulations could be
integrated into URCP 41(3)(ii).
4-505 New URCP 74. There are two rules governing attorney feesin probate
(Could be integrated cases (6-501 and 6-502), which are identical to each other
with URCP 54.) and subgtantidly smilar to 4-505. The draft incorporates

as factors relevant to reasonableness of attorney feesthe
non-repetitive factors from 6-501 and 6-502. Are these
factorsredly relevant to reasonableness?

4-505.01 New URCP 75.
(Could beintegrated

with URCP 54.)
4-506 New URCP 76.
4-507 Omit.
4-508 Omit.
4-509 New URCP 73. This rule governs the content of property bonds pledged as

security. It does not regulate when abond is required. We
have severa provisions regulating bonds (Rules 62, 64B,
64C, 64F, 65A, and 66). We will, as part of our work on
the remedies rules, develop a single security provision for
pregjudgment writs. Should we modify that work to creste
an omnibus security rule? In this approach any number of
rules might require or permit security in particular
circumstances, but the omnibus rule would govern the
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Recodification of the CJA in the URCP

October 15, 2002

Page 34
Recommended
CJA Placement Remaining | ssues
process and minimum requirements.
4-801 Leavein CJA. If not,
incorporate into
Smdl Clams
Procedure Rule 1.

4-802 Omit.

4-803 Smdl Clam
Procedures 12.
(Recommendations
from astudy
committee will be
made later this year
or early next.

4-901 New URCP 100.

4-902 New URCP 110. If proposed legidation passes, this rule should be repedled
with gppropriate amendments to 4-901 to direct how
transfer of cases from one court to another should work.

4-903 New URCP 101. Except for renumbering the amendments are currently out
for comment.

4-905 New URCP 102.

4-911 New URCP 103.

4-912 New URCP 104.

4-913 New URCP 105.

6-403 New URCP 106.

6-404 New URCP 107.

6-406 New URCP 108. 6-406(7) directs that the court as part of its order will
address whether the birth parents should have notice of the
petition. Appears to come alittle too late to be effective.
The rule should be restructured to give notice to the birth
parents as part of notice to the attorney/placement agency.

6-407 New URCP 109. Currently requires certain information about petitioner as
part of apleading that isinagppropriate under the statute.
Proposed that the information be provided in the petition.
Isthe information needed? Is it routinely provided
elsawhere so that it can be removed from thisrule?

6-501 Integrate into 4-505

(New URCP 74).
6-502 Integrate into 4-505
(New URCP 74).
6-503 New URCP 90. 6-503 and 6-504 are identica but apply, respectively, to

guardianships and conservatorships. Can they be
combined?
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Recodification of the CJA in the URCP
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Page 35
Recommended
CJA Placement Remaining | ssues
6-504 New URCP 91. Combine with 6-504 (new URCP 90) if possible.
6-505 New URCP 92.
End. Dréft Rules.
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73
74

Goes without saying. Thisisthe defining feature of individual calendaring.

The case itself is never reassigned. A substitute judge might hear an emergency L&M matter. This might
have been needed 20 years ago when individual calendaring was getting started, but now it's best left to the local
court to figure out. It s probably ignored as often asit’s followed. Also, it’s covered by URCP 7(b)(3).

Governed by URCP 6(d).

First sentence governed by 4-501. Second sentence: OSC, warrants and orders to appear should already be
part of the court file. Deadline for return of service governed by URCP 5(d): “before or within a reasonable time
after service.”

76

36
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Statement-of-the Rule:
(1) In civil law and motion matters, except orders to show cause and bench warrants, matters

may be continued upon gipulation of the parties and notice to the derk of the judge to whom the
case is assgned, except that when a matter has been placed upon the officid law and motion
calendar, the matter may be continued only upon approval of the court 2

" Sanctions for late filings are probably inherent in the discretion of the judge. If express authority is needed,

incorporateit into URCP 11 or 4-501.

8 Goeswithout saying. The judge hasinherent discretion to call the calendar in whatever order makes sense.

9" Whatever the policy ends up being, integrate into URCP 7(b)(3) or URCP 40(b).

8 This paragraph makes no sense, (There is no “official” L&M calendar, so when a party needs court
approval for a continuance is unclear.) but it raises the legitimate issue: Should the courts have a uniform policy on
continuance? If so, should the parties control continuances or should the court have to approve? If ablend of both,
when does responsibility shift from oneto the other? At what point do penalties, such asin {3 apply?

37




Draft: October 9, 2002

(3) A moation to continue made on or within 10 days prior to the date of a hearing may be
granted by the court upon a showing of good cause and upon such conditions as the court
determines to be jus, including but not limited to the payment of costs and attorney fees.
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(631

8 Crimina only.

Crimina only.
8 Integrateinto URCP 42.
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H(a) Filing and service of motions and memoranda

A1) Motion and supporting memoranda. All motions, except uncontested or ex-parte
matters motions, shdl be accompanied by a memorandum of points and authorities with citation
to or a copy of controlling or persuasve precedent, appropriate affidavits, and copies of or

pinpoint _citations by—page—Admber—to relevant portions of depesitions—exhibits—or—other
doedments—the record relied upon in support of the motion. The moving paty may include

proposed findings and a proposed order. Memoranda sdppering-er—eppesing—a—netion-shdl not
exceed ten pages -teagth-exclusve of the "datement of materid facts' as provided in paragraph
(2), except as waived by order of the court on ex-parte application. If an ex-parte gpplication is
made to file an over-length memorandum, the gpplication shdl dae the length of the principd
memorandum, and, if the memorandum is——exeess—of—exceeds ten pages, the application shal
include a summary of the memorandum, not to exceed five pages.

84 Proposed to recodify as URCP 72. Includes portions of 4504 governing orders. Includes suggestion by

Christopher Daines that proposed findings and order be included. (Makes them optional, not required.) A reasonable
reading of URCP yields the conclusion that including the order with the motion is already required.
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{B)(2) Memorandum in oppodtion to motion. Fhe-Within ten days after service of a mation,

the responding paty shdl file
metion—a—memeranddm  in oppodtion to the motion—and—al—supperting—decumentationa

memorandum of points and authorities with citation to or a copy of controlling or persuasive

precedent, appropriate affidavits, copies of or pinpoint citations to relevant portions of the record

rdied upon and objections to the moving paty’'s order. The responding paty may include

proposed findings and a proposed order. If the responding paty fals to timdy file a

memorandum in oppostion to the motion-within-ten—days-after—sendee-ofthe-metion, the moving
party may notify the clerk to submit the matter to the court for decison as provided in paragraph

(1)(D)-ef-this+ule.
S)(3) Reply memorandum. The moving paty may serve—and-file a reply memorandum
within five days after service of the responding party's memorandum. The reply memorandum

may include objections to the responding party’ s order.
B)(4) Notice to submit for decison. Upon the expiraion of the five-day period to file a

reply memorandum, ether paty may notify the derk to submit the maiter to the court for
decison. The notification shdl be in the form of a separate written pleading and captioned
"Notice © Submit for Decison." The Notice to Submit for Decison shal date the date on which
the motion was served, the date the memorandum in opposition, if any, was served, the date the
reply memorandum, if any, was served, and whether a hearing has been requested. Fhe
Hicat | les—If neither party files a notice, the

motion will not be submitted for decison.
2)(b) Motions for summary judgmen.
A)(1) Memorandum in support of a motion. The points and authorities in support of a

motion for summary judgment shal begin with a section that contains a concise Satement of
materid facts as to which mevartmoving party contends no genuine issue exiss. The facts shdl

be stated in separate numbered sentences. and-shall-specifically—referto-these—For each fact the
moving paty shdl provide a pinpont citation to the portions of the record upon which the

mevartmoving party relies.
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B)(2) Memorandum in oppostion to a motion. The points and authorities in oppodtion to a
moation for summary judgment shdl begin with a section that contains a verbaim restatement of
each of the mevant-s-moving paty s satement of facts as to which the party contends a genuine
isue exigs followed by a concise datement of materid facts which support the party's
contention. Each disputed fact shdl be dated in separate numbered sentences. —and—shall
speciticalyrefer—For each disputed fact, the responding party shal provide a pinpoint citation to
those portions of the record upon which the eppesing-responding party reies. All materid facts

st forth in the mevarts—moving paty's statement and properly supported by an accurate

reference to the record shal—be-are deemed admitted for the purpose of summary judgment

unless specificaly controverted by the eppesing-responding party's statement.

3)(c) Hearings.

A)-A—decison-on-a-metion-shall-berendered—(1) The court shdl decide a motion without a
hearing unless ordered by the court; or requested by the parties-as—provided-h-paragraphs{3)}B)
or-{4)-below.

B)(2) In cases wherethe—in which granting efa motion would dispose of the action or any
cdam in the action on the merits with prgudice, either paty a the time of filing the principa

memorandum in support of or in opposition to a motion may file awritten request for a hearing.

{&)—Such—+reguest—shall-be-granted—(3) The court shdl grant the request unless the court finds
that {a}-the motion or oppostion to the motion is frivolous or {b)-that—the digpogtive issue orset
Les geverningthe granting-or-denid-of the moation-has been authoritatively decided.

B)(4) When a request for hearing is denied, the court shdl notify the requesting party. When
a request for hearing is granted, the court shdl set the matter for hearing or notify the requesting
paty that the matter shal be heard, and the requesting party shdl schedule the matter for hearing
and notify dl parties of the date and time.

E—-+nr—those—cases—where—(5) If a hearing is granted, a courtesy copy of the motion,
memorandum of points and authorities and al documents supporting or opposng the motion
shdl be delivered to the judge hearing the matter at least two werking-days before the date-set-for
hearing. Copies shal be clearly marked as courtesy copies and indicate the date and time of the
hearing. Courtesy copies shal not be filed with the clerk of the court.
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(6) If no written request for a hearing is made a the time the parties file their principa
memoranda, a hearing on the motion shall-be-is deemed waived.

date—(7) No dispostive motions shal be heard afterthat-date-less than 30 days before the trid
date without leave of the court.
H(8) If a hearing has been requested and the non-moving party fails to file a memorandum

in opposgtion, the moving paty may withdraw the request or the court en-its—ewn—metien—may
strike the request and decide the motion without oral argument.

4)(d) Expedited dispostions. Upon motion and notice and for good cause shown, the court
may grant—a—request—for—an—expedited—expedite dispostion in any ease—where-motion in which
time is of the essence and compliance with the provisons of this rule would be impracticable or
where-the motion does not raise sgnificant lega issues and esuld-can be resolved summarily.

(e) Orders.®® Unless the court approves the proposed findings and order submitted in support

of or in oppodgtion to a motion, the prevaling paty shdl, within fifteen days after the court's

decison or within such shorter time as the court directs, file proposed findings and order in
conformity with the court’'s decison. Objections to the proposed findings and order shdl be filed

within five days after service.
(1) Ordes, judgments and decrees shdl date whether they are entered upon sipulation,

moation or the court’ sinitiative.

(2) Unless otherwise directed by the court, judgments and decrees shdl be separate

documents and not include any matters by reference. Unless othewise directed by the court,

orders other than judgments and decrees may be made a pat of or refer to the documents

containing the stipulation or motion upon which the order is based.

8 Governed by CJA 4-106, which is not proposed for inclusion in the URCP.
Those parts of 4-504 governing orders.
87 Governed by URCP51.
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(3) Stipulated settlements and dismissals shdl alss-be redueed-to—in writing and presented to
the court for signature within fifteen day's of the-settlement-and-dismissal stipulation

(7) No orders, judgments, or decrees based upon stipulation shall be signed or entered unless
the ipulation is in writing, Sgned by the attorneys of record for the respective parties and filed
with the clerk or the stipulation was made on the record.**

88
89
90
91
92
93
94

Integrated into 4-501.

Integrated into 4-501.

Does the court care how long between stipulation and order?
Integrated into 4-501.

Governed by §78-22-1.5.

Integrated into 4-501.

Conflicts with 1(9).
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(9) Nothing in this rule shal be congrued to limit the power of any court, upon a proper
showing, to enforce a settlement agreement or any other agreement which has not been reduced
to writing. %

Rule4-505-Rule 74. Attor ney fees affidavits.

(a) Affidavits in support of an award of atorney fees mus—dhdl be filed with the court and
st forth: specifically

(1) thelegd basisfor the award,

(2) the nature of the work performed by the attorney,

(3) the number of hours spent to prosecute the clam to—judgment—or—the—time—spent—in
porsding—the—maiter—to the dage for which attorney fees are clamed, and—afirm—the

(4) theskill required to perform the lega services properly:;

(5) whether acceptance of this assgnment precluded other employment by the attorney;
(6) the time limitations imposed by the dient or the circumstances,

(7) whether any part of the representation was done for a contingent fee:®’

% Aswritten, this is a pleading requirement and should be added to URCP 9. In substance it appears to be

something the court could take notice of under the rules of evidence or proven under URCP 44 and therefore
superfluous. It’s been part of the rule since 1988.

Conflictswith (7).

(4) — (7) are the non-repetitive provisions going to reasonableness contained in CJA 6501 and 6502,
although it's questionable how preclusion from other work, time limits imposed by the client and contingency fees
are relevant to reasonableness. One change from 6501 and 6502: Those rules prohibit claims for non-legal staff
work whereasthis rule permits them.

97
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BD—Fhe-affidavit mus—aso-separatdy-state—by—(8) the number of hours,_hourly rate and nature
of work for  persons other than attorneys, } A i

and

B)H-(9) if the affidavit is in support of attorney fees for services rendered to aperson-or

urpese-of-collection—an assgnee or a
person hired by the obligee to collect a debt, the affidavit shall dso date that the attorney is not

sharing the fee or any portion thereof in violation of Rule of Professona Conduct 5.4.

“)(b) If judgment is being taken by default for a principd sum whieh-H-is-expected—that will
require condderable additional work to collect, the following phrase may be induded in the
judgment after an award congstent with the time spent to the point of default judgment, to cover
additiond feesincurred in pursuit of collection:

"AND IT IS FURTHER ORDERED THAT THIS JUDGMENT SHALL BE AUGMENTED
IN THE AMOUNT OF REASONABLE COSTS AND ATTORNEY'S FEES EXPENDED IN
COLLECTING SAID JUDGMENT BY—EXECUHON-OR-OTHERWISE-AS SHALL BE
ESTABLISHED BY AFFIDAVIT.“®

{5)(c) Attorney fees may be awarded pursuant to this rule or pursuant to Rule4-505-1 75.

Rule—4-505.01—Rule 75. Awards of attorney fees in civil default judgments with a

principal amount of $5,000 or less.

% |sthis needed?
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1 (8 When reasonable attorney fees are provided for by contract or statute and the claimant
2 dects to seek an award of attorney fees pursuant to this rule, such fees shdl be computed as
3 fdlows
Principd Amount of Damages,
Exclusve of Cogts and Interet, Attorney Fees
Between and: Allowed
$0.00 $700.00 $150.00
700.01  900.00 175.00
900.01 1,000.00 200.00
1,000.01 1,500.00 250.00
1,500.01 2,000.00 325.00
2,000.01 2,500.00 400.00
2,500.01 3,000.00 475.00
3,000.01 3,500.00 550.00
3,500.01 4,000.00 625.00
4,000.01 4,500.00 700.00
4,500.01 5,000.00 775.00
4 2)(b) Reference to this rule and the amount of attorney fees alowed pursuant to paragraph
5 (1) shdl be stated with particularity in the body or prayer of the complaint.
6 3)(c) When a datute provides the bass for the award of attorney fees, reference to the
7  datutory authority shal be included in the complaint.
8 4)(d) Clerks may enter civil default judgments which include attorney fees awarded pursuant
9 tothisrule
10 {5)(e) Attorney fees awarded pursuant to this rule may be augmented after judgment pursuant
11  to Rule 4-505 74. When the court condgders a motion for augmentation of attorney fees awarded
12 pursuant to this rule, it shal condder the atorney time spent prior to the entry of judgment, the
13 amount of atorney fees included in the judgment, and the dtatements contained in the affidavit
14  supporting the motion for augmentation.

47

Draft: October 9, 2002




© 0 N O g b~ W N P

N DN N NNNDNRRR R R R B R R
N~ o o0 A WON P O ©O 00N 0ol WDN - O

Draft: October 9, 2002

6)(f) Prior to entry of a judgment which grants attorney fees pursuant to this rule, any party
may move the court to depart from the fees dlowed by paragraph (1)—ef—this—+ule. Such
goplication shal be made pursuant to Rule 4-505 74.

A(Q) If a contract or other document provides for an avard of attorney fees, an origind or
copy of the document shdl be made a pat of the file before attorney fees may be awarded
pursuant to thisrule.

8)(h) No affidavit for atorney fees need be filed in order to receive an award of atorney

fees pursuart to thisrule,

{9)(i) No attorney fees awarded pursuant to this rule, nor portion thereof, may be shared in
violation of Rule of Professond Conduct 5.4.
Rule4-506-Rule 76. Withdrawal of counsg-Ha-chvi-cases.

certificate of readiness for trid has been filed—Under—these-cireumstaneces, an attorney may not
withdraw except upon motion and order of the court.

2 Withdrawa . L if " o o

that no certificate of readiness for tria has been filed.
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hearing has been-set_scheduled, the notice of withdrawd shdl include a natification of the trid
date and nature of the hearing.

“4-(b) If an attorney withdraws, dies, is suspended from the practice of law, is disbarred, or
is removed from the case by the court, opposing counsd shal serve a Notice to Appear or
Appomt Counsd on the umepmted—dmt sf-represented party,—Fhe-—Netice-to—-Appear—or
tent_informing the party of the responshility
to appear in a court or gppoint counsdl. A copy of the Notice to Appear or Appoint Counsa must
be filed with the court. No further proceedings shdl be held in the case until 20 days have
elapsed—from—after filing ef—the Notice to Appear or Appoint Counsd unless the eient-of-the
withdrawing—attorney—sdf-represented party waives the time requirement or unless otherwise
ordered by the court.

5)(c) Subdtitution of counsd. An attorney may replace the—edrrent—counse of record by
filing and-serving-1%%a notice of subdtitution of counsd. Eiling-a-sdbstitution-of-counsd—enters-the

not—require—the—approval—ofthe—ecourt—Where-If new counsd requests a—delay—ofproceedings
continuance, subgtitution of counsd requires the-gpprova of the court-asprevided-Hthisrule.

. .. x: | | E'EEB|E103

% Governed by RPC 1.16
100 Governed by URCP 5(a).
101 Governed by URCP 5(d).
192 Governed by URCP 5(a).
103 Governed by §57-1-29.
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Rule4-509-Rule 73. Property bonds.

104" Contrary to Grand County v. Rogers, 2002 UT 25.
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H-Each-(a) A real property bond posted with the court ir-a-chvi-proceedings-dhdl:
A)(1) be prepared by an owner of record or counsel;

{B)(2) be 5gned by al owners of record,

(S)(3) contain the complete legd description of the property and the property tax
identification number;

B)(4) be acknowledged before a notary public;

{E)(5) be accompanied by a copy of the document by which title is vested in the owners,;

F)(6) be accompanied by a copy of the property tax statement for the current or previous
year;

{S)(7) be accompanied by a current title report, a current foreclosure report, or such other
information as required by the court; and

{=)(8) be accompanied by awritten statement from each lienholder Sating:

H(A) the current balance of the lien;

{9(B) the date the most recent payment was made;

Gi(C) thet the debt is not in default; and

(D) tha the lienholder will notify the court if a default occurs or if a foreclosure process
is commenced during the period the property bond isin effect.
b) Upon acceptance by the
court, the property owner shal record the bond with the county recorder of the county e
eountieswherein which the property is located.

3)(c) Upon exoneration of the bond, the property owner shall present a release of property
bond to the court.
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Rule 4-801. Transfer of small claims cases!®®

s—(a) If no judge pro
tempore has been agppointed to adjudicate small claims actions, the case may be trandferred to a
justice court with jurisdiction under Section 78-5-104.
&(b) At the time of the trandfer, the court shdl dso transfer the filing fee, less the portion
dedicated to the judges retirement trust fund.
3)(c) If there is no judtice court with territorid jurisdiction of the smdl dams action and no
judge pro tempore, a didrict judge of the court shdl hear and determine the action. Fhe-apped-

195 This rule appears more administrative than procedural. The last sentence should be stricken. It's
superfluous and if planned small claims changes are approved will be an incorrect cross reference. If the civil
procedures committee agrees with the recodification committee that this rule is procedural, it should be
incorporated, as amended, into the rules of small claims procedures Rule 1 or 2.

108 Governed by Rule of Small Claims Procedures 10.
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197 That which is not already governed by Rule of Small Claims Procedure 12 will be under recommendations
being studied by asmall claimswork group.
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Rule4-901-Rule 100. Coordination of cases pending in district court and juvenile court.
Jteps
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{2-(a) Custody, support and parent time cases.
A)(1) Notice to the court. In a civil case in which child custody, child support or parent time

isan issue, dl parties have a continuing duty to notify the court:

H(A) of a case in which a party or the party’s child in the indant case is a party to or the
subject of a petition or order involving child custody, child support or parent time;

y(B) of a crimind or ddinquency case in which a paty or the paty’s child in the ingtant
caseis adefendant or respondent;

@in(C) of a protective order case involving a paty in the ingtant case regardiess whether a
child of the party isinvolved.

198 Criminal and delinquency cases only.
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B)(2) The notice shdl be filed with a party’s initid pleading or as soon as practicable after
becoming aware of the other case The notice shdl include the case caption, file number and
name of the judge or commissioner in the other case.

©)(3) Communication among judges and commissoners. The judge or commissoner
assigned to a case in which child custody, child support or parent time is an issue shdl
communicate and consult with any other judge or commissoner assgned to any other pending
cax involving the same issues and the same paties or ther children. The judges and
commissoners may dlow the parties to paticipate in the communication. The objective of the
communication is to condder the feashility of consolidating the cases before one judge or
commissioner or of coordinating hearings and orders.

3)(b) Consolidation of cases. If the parties have not participated in the communicetion, the
parties shal be given notice and the opportunity to present facts and arguments before a decison
on consolidation is made.

A)(1) Within one county and court level. The court on its own motion or motion of a party
and upon the agreement of the judges or commissoners assgned to the cases may consolidate
the cases within one county and one court level pursuant to §878-3a-115(3), URCP 42, URCP 78
and URJP 28-and-GIA-4-107.

{B)(2) Between counties in one court levd. The court on its own motion or motion of a party

and upon the agreement of the judges or commissioners assigned to the cases may transfer cases
in dfferent counties of one court level to any county with venue or to any other county in
accordance with §78-13-9.

©)(3) Between court leves If the didrict court and juvenile court have concurrent
jurisdiction over cases, either court may transfer a case © the other court upon the agreement of
the judges or commissoners assigned to the cases. The didrict court shdl certify to the juvenile
court issues of child custody, support and parent time in accordance with 878-3a-105(3)-anrd-CIA
4-902.

4)(c) Jdudicid resssgnment. Within a district and a court levd, the court may assign cases
from different counties to one judge upon the agreement of the judges or commissoners assgned
to the cases. A judge of one court or district may hear and determine a case in another court or

digtrict upon assignment in accordance with Rule 3-108(3).
56




© 0 N O g b~ W N P

N DN N NNNDNRRR R R R B R R
N~ o o0 A WON P O ©O 00N 0ol WDN - O

Draft: October 9, 2002

Rule4-902-Rule 110. Certification of district court casesto juvenile court.

2—(@ When the digrict court certifies a question to the juvenile court, the cderk of the
digrict court shal tranamit the entire case file to the clerk of the juvenile court who shal refer it
to the presding judge for assignment.

3)(b)  When the quedtion certified to the juvenile court has been determined by the juvenile
court and the gppropriate order entered, the clerk of the juvenile court shal tranamit the file to
the clerk of the district court, who shall refer it back to the judge assigned to handle the matter.

Rule4-903-Rule 101. Uniform custody evaluations*®

—(@)Cudody evduaions shdl be peformed by persons with the following minimum
qudifications:

A1) Socid w
which—they—practice. workers who hold the designation of Licensed Clinical Socid Worker and

109 Governed by §78-3a-105.
O Except for renumbering the paragraphs in accordance with the Supreme Court’s protocol, the anendments
to thisrule are currently out for comment.
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are licensed by the sae in which they practice may peform cusody evaduations within the

scope of ther licensure.

y—(2) Doctoral level psychologists who are
licensed by the dtate in which they practice may perform cudiody evauations within the scope of

ther licensure,
{S)(3) Physicians who are board certified in psychiatry and are licensed by the state in which

they practice may perform custody evauations within the scope of their licensure.

(4) Mariage and family thergpids who hold the desgnation of Licensed Marriage and
Family Thaapig (Mades levd minimum) by the date in which they practice may perform

custody eva uations within the scope of ther licensure.

(b) Every motion or dtipulation for the performance of a custody evauation shal include:

(1) the name, address, and telephone number of each evauator nominated, or the evaluator
agreed upon;

(2) the anticipated dates of commencement and completion of the evauation and the
eslimated codt of the evaluation;

(3) specific factors, if any, to be addressed in the evaluation.

(c) Every order requiring the performance of a custody evauation shdl:

(1) require the parties to cooperate as requested by the evauator;

(2) redrict disclosure of the evduation's findings or recommendaions and privileged
information obtained except in the context of the subject ligitation or other proceedings as

deemed necessary by the court;

(3) assign responghility for payment;

(4) specify dates for commencement and completion of the evauation;
(5) specify factors, if any, to be addressed in the evaduation;

(6) require the evauator to provide written notice to the court, counsal and parties within fve

business days of completion or termination of the evduation and, if terminated, the reason;
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(7) require counsd or parties to schedule a settlement conference with the court to include

the evaluator within 45 days of notice of completion or termination unless otherwise directed by

the court.

{2—(d) In divorce cases where cusiody is a issue, one evaluator may be appointed by the

Court to conduct an impartiad and objective assessment of the parties and submit a written report

to the Court. sha
court—unless-When one of the prospective custodians resides outside of the jurisdiction of the
court—Hr—these—cases—two individud evaluators may be agppointed. In cases in which two
eveluaiors are appointed, the court will designaie a primary evauaior. The evduaors must

confer prior to the commencement of the evauation to establish appropriate guideines and
criteriafor the evauation and shal submit only one joint report to the Court.
3)-(e) The purpose of the custody evaduation will be to provide the Court with information it

can use to make decisons regarding custody and parenting time arrangements that are in the

child's best interest. This is accomplished by assessng the prospective custodians capacity to

parent, the developmental, emational, and physica needs of the child, and the fit befween each
prospective custodian and child. Unless otherwise specified in the order, Evaluators—evaluators

must consider and respond to each of the following factors:

A)(1) the child's preference;

{B)(2) the benefit of keeping siblings together;

S)(3) the relative strength of the child's bond with one or both of the prospective custodians,

B)(4) the generd interest in continuing previoudy determined custody arangements where
the child is happy and well adjusted;

{E)(5) factors relating to the prospective custodians character or status or their capacity or
willingness to function as parents, including:

H(A) mord character and emotiond dability;

{9)(B) duration and depth of desire for custody;

{i(C) ahility to provide persond rather than surrogete care;

(D) dognificant impairment of ability to function as a parent through drug abuse, excessive
drinking or other causes,
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(E) reasons for having relinquished custody in the past;

&A)(F) religious compatibility with the child;

4(G) kinship, including in extraordinary circumstances stepparent status,

{4 (H) finendid condition; and

$9(1) evidence of abuse of the subject child, another child, or spouse; and

B(J) any other factors deemed important by the evaluator, the parties, or the court.

(f) In cases in which specific areas of concern exist such as domestic violence, sexud abuse,

substance abuse, menta illness, and the evadluator does not possess pecidized traning or

experience in the area(s) of concern, the evaluator shal consult with those having specidized

traning or expearience. The assessment shal take into consderation the potertial danger posed to
the child's custodian and the child(ren).

(9) In cases in which psychologica tedting is employed as a component of the evauation, it
shal be conducted by a licensed psychologist who is trained in the use of the tests administered,

and adheres to the ethicd dandards for the use and interpretation of psychologica tests in the
jurisdiction in which he or she is licensed to practice. If psychologica testing is conducted with

adults and/or children, it shal be done with knowledge of the limits of the testing and should be

viewed within the context of information gained from dinicd interviews and other avalable

data. Condusons drawn from psychologica tesing should take into account the inherent

stresses associated with divorce and custody disputes.

Rule4-905-Rule 102. Domestic pretrial conferencesand orders.

(@ Court commissoners shdl conduct pretrid conferences in dl contested matters
seeking divorce, annulment, paternity or modification of a decree of divorce.
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2&(b) At the pretrid conference, the commissoner shdl discuss the issues with counsd and
the parties, may receive proffers of evidence, and may receive evidence if authorized to do so by
the presiding didtrict judge.

3)(c) Following the pretrid conference, the commissoner shdl issue a pretrid order which
shdl indude:

A)(1) the issues stipulated to by the parties;

{B)(2) the issues which remain in dispute; and

©)(3) the commissoner's recommendations as to the disputed issues if the commissioner

conducted an evidentiary hearing on those issues.

“4)(d) The commissoner may desgnae one of the parties counsd to reduce the pretrid
order to writing pursuant to Rule-4-504 72.

{5)(e) The disputed issues identified in the pretrid order shal remain at issue for purposes of
trid.

Rule4-911-Rule 103. Motion and order for payment of costs and fees.

(3@ In any action desgnated by * 30-3-3(1), either party may move the court for an order
requiring the other party to provide codts attorney fees, and witness fees, including expert
witness fees, to enable the moving party to prosecute or defend the action. The motion shal be
accompanied by an affidavit setting forth the factud bads for the motion and the amount
requested. The motion may include a request for costs or fees incurred:

A)(1) prior to the commencement of the action;

{B)(2) during the action; or

{S)(3) after entry of judgment for the costs of enforcement of the judgment.

2)(b) The court may grant the motion if the court finds that:
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A)(1) the moving party lacks the financid resources to pay the costs and fees,

{B)(2) the non-moving party has the financia resources to pay the costs and fees;

{S)(3) the costs and fees are necessary for the proper prosecution or defense of the action;
and

B)(4) the amount of the costs and fees are reasonable.

3)(c) The court may deny the motion or award limited payment of costs and fees if the court
finds that one or more of the grounds in paragraph (2) is missng or enters in the record the
reason for denid of the motion.

4)(d) The order shal specify the costs and fees to be paid within 30 days of entry of the
order or the court shal enter findings of fact that a dday in payment will not create an undue
hardship to the moving party and will not impair the ability of the moving party to prosecute or
defend the action. The order shdl specify the amount to be paid. The court may order the amount
to be pad in a lump sum or in periodic payments. The court may order the fees to be paid to the

moving party or to the provider of the services for which the fees are awarded.
Rule4-912 Rule 104. Child support wor ksheets.
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§78-45-7.3, a paty may:

(1) file the worksheet in duplicate with-the-court—The—and the clerk of court shal send one
copy ef-thewerksheet-to the Adminigrative Office of the Courts:; or

B)y1H-(2) file one worksheet with the court, send the information on the worksheet is
dectronicdly transferred—to the Adminidrative Office by—the—filing—party—that—party—shdl-and so

indicate on the workshect-and-shal-ile-a-sihgle-copy-of-the weorksheast- with-the-court.

Sheloprcabakbianule
(@ A paty in a divorce case may gpply for a default judgment in accordance with the

Utah Rules of Civil Procedure if the opposng paty fals to make a timey agppearance after
sarvice of process or other appropriate notice, waves notice, stipulates to the withdrawal of te

answer, or dipulates to the entry of the decree or entry of default. An affidavit in support of the

M1 44 is administrative. It appears to be a self imposed requirement. | find nothing in state or federal statutes

requiring the annual report.
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decree shdl accompany the gpplication for default. The affidavit shdl contan evidence
sufficient to support necessary findings of fact and afina judgment by stating that:

A)(1) ether petitioner or respondent was at the time of the petition

H(A) a resdent of Utah for at least three months immediately prior to the commencement of
the action and

{9(B) areddent of the county in which the action wasfiled;

{B)(2) petitioner and respondent are currently married;

£S)(3) the grounds for divorce provided in * 30-3-1 that exig;

B)(4) public assgtance has been provided or is being provided, or that public assstance has
not been and is not being provided; and

E)(5) the proposed findings of fact and decree conform to the complaint or to the stipulation,
whichever forms the bass for entry of the decree by defaullt.

&&(b) If the grounds for divorce are irreconcilable differences of the marriage, the affidavit
shdl further state the steps taken to try to resolve the differences and that despite the atempts at
resolution, irreconcilable differences remain.

3)(c) At aminimum the affidavit shal contain or be accompanied by the following:

A)(1) the stipulation of the non-moving party, if applicable; and

{B)(2) as required by—GJA—4-504 Rule 5(d), proof of service of the proposed order on the
non-moving party; and

{S)-(3)asrequired by * 78-45-7.3 and Rule4-912 104,

H(A) awritten statement that there are no dependent children of the marriage; or

{9(B) two copies of a completed child support worksheet; and

GH(C) a written dtatement that the amount of requested child support is or is not consstent
with the child support guiddines, and

B)(4) asrequired by * 78-45-7.5,

H(A) agtatement of petitioner's current earnings,

{(B) adtatement of respondent's current earnings,
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@in(C) veification of earnings such as petitioner's and respondent's tax returns, pay stubs, or
employer datements or records of the Depatment of Employment Security pursuant to the
Employment Security Act, Section 35-4-312 and the rules of the Department; and

{E)(5) as required by " 30-3-11.3 and Rule 4907, a certificate of completion of a parenting
class or awritten statement that there are no dependent children of the marriage; and

F)(6) as required by " 78-45-9, if public assstance has been or is being provided, proof of
service upon the Office of Recovery Services of an invitation to join; and

{G)(7) as required by * 62A-11-501 through * 62A-11-504, universa income withholding
forms and affidavits.

DA (d)(D)If the requested amount of child support is not consstent with the child support
guiddines, the datement regarding child support shdl include facts sufficient to support a
finding of good cause why the amount of child support should deviate from the guiddines.

{B)(2) If the gpplication is for a divorce decree upon the falure of the respondent to answer,
and if veification of earnings of the respondent are not avallable, the petitioner may, by affidavit
based on the best available evidence, represent to the court the income of the respondent. The
affidavit shdl be served on the respondent. The court may permit the verification of income by
this process in other cases governed by this rule upon a showing of diligent efforts to obtain
verification of the income of the respondent.

5)(e) The paty applying for entry of the decree or counsd on behdf of the paty shdl file
with the affidavit and accompanying documents a "notice to submit® that shdl identify each
document or statement required by this rule and note whether the document or statement is being
filed concurrent with the notice to submit. If the document or datement is not being filed
concurrently, the notice to submit shal date that the document or statement has dready been
filed with the court or shdl explan why the document or statement is not required in the
goplication of this rule to the facts of the particular case. The Adminigrative Office of the Courts
shdl develop a notice to submit form that may be used.

®B)(f) A complant for divorce dleging the insanity of the respondent shdl not be granted
under thisrule, but shall proceed as provided in * 30-3-1.

Rule6-403-Rule 106. Shortening 90-day waiting period in domestic matters.
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thekcHfcekpriorebehoasing-dan !

&-Application for a hearing less than 90 days from the date the petition was filed shdl be
made by motion and accompanied by an dffidavit setting forth the factud matters condtituting
good cause. The affidavit shdl dso include the date on which the petition for divorce was filed.

—Proceedings to modify a divorce decree shall be commenced by the filing of a petition to
modify in the origind divorce action. Service of the petition and summons upon the opposng
paty shdl be in accordance with the requirements of Rule 4 of the Utah Rules of Civil

12" Governed by §30-3-18.
3 Governed by URCP 6(d).
14" Governed by §30-3-18.
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Procedure. No request for a modification of an existing decree shdl be raised by way of an order

to show cause.

Staterment-of the Rule:

() Except as set forth in paragraph—3)_(c), al requests to open sealed adoption files to
obtain identifying information of adoptee or birth parents shdl be initiated by filing a formd
petition with the clerk of the court in the county where-in which the adoption was granted. The
petition must st forth in detall the reasons the information is desired-and-must—be-accompanied
vt e filinaf

2-H—apetition-to-open-a-sealed-adeption-file-isfiled—the-(b) The petition shdl be assigned to
the judge who presided in the adoption case. If the judge who presided in the adoption case is not
avallable, the case shdl be assgned in the normal course.

15 Governed by URCP 12(a)

116 Certificate of readiness goes beyond petitions to modify a divorce decree. URCP 41 directs that the court
will provide a method of placing matters on the trial calendar upon request of the parties. The committee note to
URCP 26 contains a deadline for filing a certificate of readiness for trial, but the phrase is not used in the rule itself.
CJA 4-103, which is not proposed for incorporation into the URCP provides for a penalty if a certificate is not filed
within 330 days of thefirst answer.

" Governed by CJA 6-401, which is not proposed for incorporation in the URCP.

18 Goeswithout saying.
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£3)(c) An adoptive parent or adoptee may obtain a certified copy of the decree of adoption by
filing a motion and affidavit dating the purpose for the request. Neither a hearing nor notice to
the placement agency or the attorney who handled the private placement is required.

4-+tn-cases-where—(d) If the petitioner is seeking specific medicd information to ad in the
preservation of the hedth of the petitioner, the petitioner must—eontact—shal request from the
Bureau of Vitd Satigics and the adoption agency involved in the placement (if gpplicable) and
make-a—reguest—for-dl non-identifying information regarding the birth parents and other redives.
The petition must be accompanied by a letter from a licensed physcian Sating what the need is
and whether the information is necessary for the preservation of the hedth of the petitioner.

{5)-+n-cases-where—(e) If the petitioner is requesting the information for reasons other than to
acquire specific medical data needed to ad in the preservation of the hedth of the petitioner, the
petitioner must register with the Voluntary Adoption Regidry established by the Bureau of Vitd
Statistics in accordance with Utah Code Ann. * 78-30-18.

court shal set the maiter for hearing—Fhe—eourt—shal and  give notice of the hearing date-and
thme-to the placement agency or the attorney who handled the private placement. The notice shdl
advise the placement agency or the attorney of the petition and request their attendance at the
hearing or their written response to the petition.

A(g) After a hearing, the court shadl make speeifiefindings of fact that good cause exists
and that-the-adeption—records-shall-be-opened-to-petitioner—The-findings-shall—address sueh-issues
as—whether the hirth parents should be notified of the petition and given the opportunity to
respond, and, if it is not possble to contact the birth parents, why the adoptee's need to know
overrides the duty of confidentiality owed to the birth parents.*1°

8)(h) Upon a finding of good cause to open the adoption records, the court shal specify
which records or portions of records the petitioner may have access to. The court should be
sendtive to the fact that some of the records may not be appropriate for release to the adoptee,
including agency notes regarding the personad observations of the birth parents and the

19 Coming as it does as part of the order, it may be alittle late to let the birth parents oppose the petition. The
rule should be restructured to give notice to the birth parents as part of notice to the attorney/placement agency.

68




© 0 N O g b~ W N P

NN NN NNMNNDRRPR R R B B R R
o o1 A WON P O O 0 N OO 0o D W N O

Draft: October 9, 2002

circumgtances surrounding the birth, etc. The court shdl caefully consder what effect the
release of such information would have on the parties involved and may redtrict access to such
information in the court records as well as the records of the adoption agency.

{9)(i) The adoption records shal be opened only for the limited purpose contained in the
court order and once the information is disseminated to the proper party or parties the court shal

order thefile sealed, only to be opened thereafter upon further order of the court.
Rule6-407-Rule 109. Adoptions.

petitioner(s)—setting—forth—A _petitiom®! for adoption shal contain the following information
pertaining to the petitioner{s):

(Ax-(a) name;

B)(b) place of resdencefor the last five years,

(S)(c) age;

B)(d) maritd datus, including dl prior marriages,

{E)(€) dependent children;

B(f) information on ownership of home;

{S)(q) employment within lagt five years,

120 This investigation by DCFS is governed by §78-30-14 and appears to be distinct from the pre-placement
and post-placement evaluations under §78-30-3.5. It is for the court, not the petitioner, to determine whether the
investigation is needed.

121" without awaiver of theinvestigation, thisinformation, if it is needed will have to be part of the petition.
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= (h) average monthly income for the past year;
(i) where and how the child was placed with petitioners,
(1) information on naturd parents,_and
{9 (K) other pertinent information.

Rule6-501-Atterneysfees. 12

122 | ntegrate into 4-505.
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123 | ntegrate into 4-505.
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() Individud guardians.

A)(1) Each individud guardian who possesses or controls the property of a ward valued at
$50,000 or more shdl file with the court an annud report and an accounting and a formd
petition seeking approval of the report and accounting. The petition shal identify al interested
persons who are entitled to notice under the Utah Uniform Probate Code and provide al other
information necessary for the court to review and rule yon the guardian's report and accounting.
The guardian shdl dso file a copy of the petition, the report and the accounting for each
interested person who is to recelve notice of the petition. In those jurisdictions where it is the
local practice for the guardian to prepare the notice, the guardian shal prepare the notice and file
the origind notice with the court. The guardian shal dso file one copy of the notice for each

interested person who isto receive notice of the petition, report and accounting.

THIS IS A REPORT OF ,  GUARDIAN FOR
, A WARD. THIS REPORT HAS BEEN FILED WITH THE
DISTRICT COURT FOR COUNTY. IF YOU HAVE

AN OBJECTION TO THIS REPORT, YOU SHOULD FILE IT IN WRITING WITH THE

124 The form should be removed from the rule and published with other forms.
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COURT. YOU SHOULD CONSIDER SEEKING LEGAL ADVICE IF YOU HAVE ANY
QUESTIONS REGARDING THISMATTER.

YOU WILL ALSO RECEIVE A NOTICE THAT A FORMAL HEARING WILL BE HELD
ON THIS REPORT. YOU HAVE THE RIGHT TO APPEAR IN COURT AT THE HEARING
AND TO STATE ANY OBJECTIONS YOU HAVE TO THE REPORT AT THAT TIME. IF
YOU FAIL TO APPEAR AT THE HEARING OR TO OBJECT TO THIS REPORT, THE
DISTRICT COURT WILL CONSIDER THE REPORT WITHOUT ANY FURTHER NOTICE
TO YOU AND WITHOUT ANY OPPORTUNITY FOR YOU TO MAKE ANY POINTS YOU
WISH TO MAKE.

1. Thisreport coversthe period of time from to ,

2. During this period, the guardian took the following actions on behdf of the ward:

3. During this period, the ward's condition was as follows (Describe ward's physicad and
mental condition)
4. Theward isliving at:

5. The following pesons ae living with the wad a this address

6. The guardian has attached to this report an accounting. The accounting shows the
beginning baance of property subject to the guardian's control, al receipts during this period, dl
expenditures during this period and the balance at the end of this period.

7. The guardian beieves this is an accurate report of the guardian's actions and the ward's
condition for this period.

h(A) Upon receipt of the petition, report and accounting, the clerk of the court shdl st a
date and time for hearing the guardian's petition and shal send a copy of the notice, the petition,
the report and the accounting to each interested person (including the ward) and shdl send a
copy of the notice to the guardian and the guardian's attorney.

@i(C) The guardian or the guardian's attorney shdl appear a the hearing on the guardian's |

petition.
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(D) The court shdl take appropriate action in the proceedings based on the court's review
of the petition, report, accounting, any objections that are lodged by interested persons and any
other relevant factors.

{B)(2) Each individual guardian who possesses or controls the property of a ward valued at
less than $50,000 shall prepare a report and accounting.

THIS IS A REPORT OF ,  GUARDIAN FOR
, A WARD. THIS REPORT HAS BEEN FILED WITH THE
DISTRICT COURT FOR COUNTY. IF YOU HAVE

AN OBJECTION TO THIS REPORT, YOU SHOULD FILE IT IN WRITING WITH THE
COURT. YOU SHOULD CONSIDER SEEKING LEGAL ADVICE IF YOU HAVE ANY
QUESTIONS REGARDING THISMATTER.

YOU HAVE FOURTEEN DAYS FROM THE DATE OF THIS REPORT TO FILE AN
OBJECTION WITH THE DISTRICT COURT. IF YOU FAIL TO OBJECT TO
THIS REPORT, THE DISTRICT COURT WILL CONSIDER THE REPORT WITHOUT ANY
FURTHER NOTICE TO YOU AND WITHOUT ANY OPPORTUNITY FOR YOU TO
APPEAR BEFORE THE DISTRICT COURT JUDGE AND MAKE ANY POINTS YOU WISH
TO MAKE.

1. Thisreport coversthe period of time from to ,

2. During this period, the guardian took the following actions on behdf of the ward:

3. During this period, the ward's condition was as follows (Describe ward's physica and
menta condition)
4. Theward isliving at:

5 The folowing pesons ae living with the wad a this address

125 The form should be removed from the rule and published with other forms.
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6. The guardian has attached to this report an accounting. The accounting shows the
beginning baance of property subject to the guardian's control, al receipts during this period, dl
expenditures during this period and the baance a the end of this period.

7. The guardian believes this is an accurate report of the guardian's actions and the ward's
condition for this period.

3(A) The guardian shdl date the report on the date the guardian ddlivers or mails a copy of
the report to each interested person and the origind report to the clerk of the court.

{i(B) Fourteen days after the date of the report and accounting, T no objections have been
filed with the derk of the court, the court shdl review the accounting and, if the report and
accounting are in order, the court will approve the report and accounting. The court in its
discretion may order aforma hearing on the report and accounting.

#)(C) If an interested person objects to the report and accounting within fourteen days or if
the court orders a forma hearing sua sponte, the clerk of the court shal set a date and time for
hearing the guardian's report and accounting and shdl send a notice of the date and time for
hearing to each interested person (including the ward) and to the guardian and the guardian's
attorney.

&4(D) The guardian or the guardian's attorney shal appear a the hearing on the guardian's
report and accounting.

(A(E) The court shal cdl the guardian's report and accounting and take appropriate action
in the proceedings, based on the court's review of the report, accounting, and any objections that
are lodged by interested persons and any other relevant factors.

2&)(b) Corporate guardians.

A)(1) Each corporate guardian shdl prepare a report and accounting—-+h-the-form-setforth-in-
e

H(A) The guadian shdl mal or ddiver a copy of the report and accounting to each
interested person and the origind report and accounting to the clerk of the court.

{)(B) Fourteen days dfter the date of the report and accounting, if no objections have been
filed with the clelk of the court, the court shdl review the accounting and, if the report and

126 Form will not be part of therule.
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accounting are in order, the court will approve the report and accounting. The court in its
discretion may order aforma hearing on the report and accounting.

Gn(C) If an interested person objects to the report and accounting within fourteen days or if
the court orders a forma hearing sua sponte, the clerk of the court shall set a date and time for
hearing the guardian's report and accounting and shdl send a notice of the date and time for
hearing to each interested person (including the ward) and to the guardian and the guardian's
attorney.

(D) The guardian or the guardian's attorney shal appear a the hearing on the guardian's |
report and accounting.

3(E) The court shall take appropriate action in the proceedings, based o the court's review |
of the report, accounting, and any objections that are lodged by interested persons and any other
relevant factors.,

3)(c) Summay of account. Every accounting shdl incdlude a Summary of Account i—the
following form: 2

SUMMARY OF ACCOUNT

Accounting Period from , to ,

1. Assetson hand a end of Last

Accounting Period. Schedule 1 attached.

(Vaue at fair market value on

last day of Accounting Period.)

2. Receipts during accounting period

Include only amounts received from
sde of assetsin excess of value
See Schedule 2.
3. Tota assets and receipts
4. Dishursements

Schedule 3

5. Losses on sales

127 The form should be removed from the rule and published with other forms
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Schedule 4

6. Tota disbursements and losses on
sales

7. Total assets on hand at end of
this Accounting Period

(line 3 lessline 6)

(Vdue at fair market value on
last day of Accounting Period)
Tota assets by type:

Cash

Schedule 5

Bonds

Schedue 6

(Vdueat far market vaue on
last day of Accounting Period)
Redty

Schedule 7

(Vdue at fair market value on
last day of Accounting Period)
Other property

Schedule 8

(Vaue at fair market value on
last day of Accounting Period)
8. Total assets on hand

a end of this Accounting
Period

(Vdue at fair market value on
last day of Accounting Period)
(Thismust equd line 7)
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4)(d) Supporting schedules. In lieu of filing supporting schedules and origina checks and
vouchers, corporate guardians may file copies of ther internd reports. All other guardians shal
file supporting schedules and origind checks or vouchers in support of al expenditures and
digtributions. Where checks or vouchers are not avalable, the guardian shdl file an affidavit in
support of the affected expenditures or distributions.

{5)(e) Court orders redtricting access to property. For purposes of this rule, if some or dl of
the ward's property cannot be used by the guardian except pursuant to a court order and if no
court order has been entered during the accounting period adlowing the guardian to use tha
property, then the guardian does not have possesson or control of that property. In addition, for
purposes of paragraph (H)—ef—this+dle (a), when determining the vaue of the ward's property
pursuant to this rule, the guardian shdl not include the vaue of the ward's resdence; however,

the guardian shdl account for income from and expenses on the ward's resdence, where

gpplicable.
Rule6-504-Rule 91. Annual accounting of conservator.

5-(a) Individua conservators.

A)(1) Each individud conservator who administers an estate for a protected person valued at
$50,000 or more shdl file with the court an annud accounting and a forma petition seeking
goprova of the accounting. The petition shdl identify dl interested persons who are entitled to
notice under the Utah Uniform Probate Code and provide dl other information necessary for the
court to review and rule upon the conservator's accounting. The conservator shdl dso file a copy
of the petition and the accounting for each interested person who is to receive notice of the
petition. In those jurisdictions where it is the locd practice for the conservator to prepare the
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notice, the conservator shdl prepare the notice and file the origind notice with the court. The
conservator shall dso file one copy of the notice for each interested person who is to receive
notice of the petition and accounting.

(- Fheascounting shall-bein the following form: 128

THIS IS AN ACCOUNTING OF , CONSERVATOR FOR THE
ESTATE OF , A PROTECTED PERSON. THIS ACCOUNTING HAS
BEEN FILED WITH THE DISTRICT COURT FOR COUNTY.

IF YOU HAVE AN OBJECTION TO THIS ACCOUNTING, YOU SHOULD FILE IT IN
WRITING WITH THE COURT. YOU SHOULD CONSIDER SEEKING LEGAL ADVICE IF
YOU HAVE ANY QUESTIONS REGARDING THISMATTER.

YOU WILL ALSO RECEIVE A NOTICE THAT A FORMAL HEARING WILL BE HELD
ON THIS ACCOUNTING. YOU HAVE THE RIGHT TO APPEAR IN COURT AT THE
HEARING AND TO STATE ANY OBJECTIONS YOU HAVE TO THE ACCOUNTING AT
THAT TIME. IF YOU FAIL TO APPEAR AT THE HEARING OR TO OBJECT TO THIS
ACCOUNTING, THE DISTRICT COURT WILL CONSIDER THE ACCOUNTING
WITHOUT ANY FURTHER NOTICE TO YOU AND WITHOUT ANY OPPORTUNITY FOR
YOU TO MAKE ANY POINTSYOU WISH TO MAKE.

1. This accounting covers the period of time from to ,

2. The conservator's accounting for this period is attached.

3. The conservator believesthisis an accurate accounting for this period.

h(A) Upon recaipt of the petition and accounting, the clerk of the court shall st a date and
time for hearing the conservator's petition and shall send a copy of the notice, the petition and the
accounting to each interested person (including the protected person) and shall send a copy of the
notice to the conservator and the conservator's attorney.

@¢(B) The conservator or the conservator's attorney shall appear a the hearing on the
conservator's petition.

128 The form should be removed from the rule and published with other forms
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#)(C) The court shdl take appropriate action in the proceedings, based on the court's review
of the petition, accounting, any objections that are lodged by interested persons and any other
relevant factors,

{B)(2) Each individual conservator who administers an edtate for a protected person valued a
less than $50,000 shall prepare an accounting.

(i) Fheascounting shall-bein the following form: 12

THIS IS AN ACCOUNTING OF , CONSERVATOR FOR
THE ESTATE OF , A PROTECTED PERSON. THIS ACCOUNTING
HAS BEEN FILED WITH THE DISTRICT COURT FOR

COUNTY. IF YOU HAVE AN OBJECTION TO THIS ACCOUNTING,
YOU SHOULD FILE IT IN WRITING WITH THE COURT. YOU SHOULD CONSIDER
SEEKING LEGAL ADVICE IF YOU HAVE ANY QUESTIONS REGARDING THIS
MATTER.

YOU HAVE FOURTEEN DAYS FROM THE DATE OF THIS ACCOUNTING TO FILE
AN OBJECTION WITH THE DISTRICT COURT. IF YOU FAIL TO
OBJECT TO THIS ACCOUNTING, THE DISTRICT COURT WILL CONSIDER THE
ACCOUNTING WITHOUT ANY FURTHER NOTICE TO YOU AND WITHOUT ANY
OPPORTUNITY FOR YOU TO APPEAR BEFORE THE DISTRICT COURT JUDGE AND
MAKE ANY POINTSYOU WISH TO MAKE.

1. This accounting covers the period of time from to ,

2. The conservator's accounting for this period is attached.

3. The conservator believesthisis an accurate accounting for this period.

{9(B) The consarvator shdl date the accounting on the date the conservator delivers or mails
a copy of the accounting to each interested person and the origind accounting to the clerk of the
court.

@in(C) Fourteen days dfter the date of the accounting, if no objections have been filed with

the clerk of the court, the court shal review the accounting and, if the accounting is in order, the

129 The form should be removed from the rule and published with other forms
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court will approve the report and accounting. The court in its discretion may order a forma
hearing on the accounting.

(D) If an interested person objects to the accounting within fourteen days or if the court
orders a forma hearing sua sponte, the clerk of the court shal set a date and time for hearing the
consarvator's accounting and shdl send a notice of the date and time for hearing to each
interested person (including the protected person) and to the conservator and the conservator's
attorney.

&(E) The conservator or the conservator's attorney shall appear a the hearing on the
conservator's accounting.

)(F) The court shdl take appropriate action in the proceedings, based on the court's review
of the accounting, any objections that are lodged by interested persons and any other relevant
factors.

M(G) If dl of the protected person's property cannot be used by the conservator except
pursuant to court order and if no court order has been entered during the accounting period
dlowing the conservator to use that property, then the conservator shdl not be required to file an
accounting for that period. However, the conservator shdl file a pleading with the court for that
period citing this rule and the court's order as explandion for the conservetor's failure to file an
accounting.

2)(b) Corporate conservators.

(A)(1) Each corporate conservator shdl prepare an accounting—i—the—form—st—forth—in
paragraph (1)(B)(i) above."™

B)(2) The conservator shdl mail or ddiver a copy of the accounting to esch interested
person and the origind accounting to the clerk of the court.

{S)(3) Fourteen days after the date of the accounting, if no objections have been filed with
the clerk of the court, the court $wdl review the accounting and, if the accounting is in order, the
court will gpprove the accounting. The court in its discretion may order a forma hearing on the

accounting.

130 The form should be removed from the rule and published with other forms.
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B)(4) If an interested person objects to the accounting within fourteen days or if the court
orders a forma hearing sua sponte, the clerk of the court shal set a date and time for hearing the
conservator's accounting and shdl send a notice of the dae and time for hearing to each
interested person (including the protected person) and to the conservator and the conservator's
attorney.

{E)(5) The conservator or the conservator's attorney shdl appear a the hearing on the |
conservator's accounting.

{F)}(6) The court shdl cal the conservator's accounting and teke appropriate action in the |
proceedings, based on the court's review of the accounting, any objections that are lodged by
interested persons and any other relevant factors.

3)(c) Summary of account. Every accounting shdl incdude a Summary of Account—n—the
f-euatvingiel:melgl

SUMMARY OF ACCOUNT

Accounting Period from , to ,

1. Assetson hand a end of Last

Accounting Period. Schedule 1 attached.

(Vdue at fair market value on

last day of Accounting Period)

2. Receipts during accounting period

Include only amounts received from
sde of asstsin excess of vaue.
See Schedule 2

3. Tota assets and receipts

4. Disbursements

Schedule 3

5. Losseson sales

Schedule 4

6. Tota disbursements and losses on

131 The form should be removed from the rule and published with other forms.
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sales

7. Total assets on hand at end of
this Accounting Period

(line 3 lessline 6)

(Vdueat far market vaue on
last day of Accounting Period)
Tota assets by type:

Cash

Schedule 5

Bonds

Schedule 6

(Vaue at fair market value on
last day of Accounting Period)
Redty

Schedule 7

(Vdue at fair market value on
last day of Accounting Period)
Other property

Schedule 8

(Vdue at far market vaue on
last day of Accounting Period)
8. Total assets on hand

at end of this Accounting Period
(Vduea fair market vdue on
last day of Accounting Period)
(Thismust equd line 7)

Draft: October 9, 2002

4)(d) Supporting schedules. In lieu of filing supporting schedules and origind checks and

vouchers, corporate conservators may file copies of their internd reports. All other conservators

shdl file supporting schedules and origina checks or vouchers in support of dl expenditures and
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digtributions. Where checks or vouchers are not available, the conservator shdl file an affidavit
in support of the affected expenditures or distributions.

{5)(e) Court orders redtricting access to property. For purposes of this rule, if some of the
protected person’'s property cannot be used by the conservator except pursuant to a court order
and if no court order has been entered during the accounting period alowing the conservator to
use that property, then the conservator is not required to account for that property. In aldition,
for purposes of paragraph—4)—ef—this—+dle (a), when determining the vdue of the protected |
person's property pursuant to this rule, the conservator shdl not include the vaue of the

protected person's residence; however, the conservator shal account for income from and

expenses on the protected person's residence, where applicable.
Rule6-505-Rule 92. Fiduciary accountings.

—(a) A fiduciary accounting shdl contain sufficient information to put interested persons
on notice as to dl dgnificant transactions affecting adminisiration during the accounting period.

The accounting may be typewritten or prepared by automated data processing or trust accounting
sysems. The court may require the fiduciary to keep or produce vouchers or other evidence of
payment.

&) An accounting subgantidly conforming to the Uniform Fduday Accounting
Principles and accompanying Modd Account Formats published as the Fiduciary Accounting
Guide, 1990 Revison by ALI-ABA, as revised and republished, is acceptable as to ontent and
format for an accounting filed under the Utah Uniform Probate Code. An accounting
subgtantidly conforming to the Fduciay Accounting Guide is acceptable as to content and
format for an accounting filed under * 75-5-312 provided the accounting reports, as required by
Satute:
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A)(1) the status and physical condition of the ward,

{B)(2) the physicd condition of the place of resdence; and

{S)(3) alist of othersliving in the household.

3)(c) An accounting subgantidly conforming to the Utah Uniform Probate Code forms of
the Estate Planning Section of the Utah State Bar, as revised and republished, is acceptable as to
content and format for an accounting filed under the Utah Uniform Probate Code.

“4)(d) An accounting subgantidly conforming to Rule 6-503—90 or Rule 6-504-91 is |
acceptable as to content and format for an accounting filed under * 75-5-312 or * 75-5-417,
respectively.

£5)(e) The court may direct an accounting be prepared with such content and in such format |

as it deems necessary.

Ruleb5. Service and filing of pleadings and other papers.

(8 Service When required.

(1) Except as otherwise provided in these rules or as otherwise directed by the court, every
judgment, every order required by its terms to be served, every pleading subsequent to the
origind complaint, every paper reding to discovery, every written motion other than one which
may be heard ex parte, and every written notice, gppearance, demand, offer of judgment, and
smilar paper shal be served upon each of the parties.

(2) No sarvice need be made on parties in default for failure to appear except as provided in
Rule 55(a)(2)(default proceedings). Pleadings asserting new or additiond clams for reief
agang a party in default shdl be served in the manner provided for sarvice of summons in Rule
4.

(3 In an action begun by sezure of property, whether through arrest, atachment,
garnishment or smilar process, in which no person need be or is named as defendant, any service
required to be made prior to the filing of an answer, clam or appearance shdl be made upon the
person having custody or possession of the property at the time of its seizure.

(b) Service: How made and by whom.

(1) Whenever under these rules service is required or permitted to be made upon a party
represented by an attorney, the service shal be made upon the attorney unless service upon the
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paty is ordered by the court. Service upon the attorney or upon a paty shdl be made by
delivering a copy or by mailing a copy to the last known address or, f no address is known, by
leaving it with the clerk of the court.

(A) Ddivery of a copy within this rule means Handing it to the &torney or to the party; or
leaving it a the person’s office with a clerk or person in charge thereof; or, if there is no aein
charge, leaving it in a conspicuous place therein; or, if the office is closed or the person to be
served has no office, leaving it a the person’s dwelling house or usua place of abode with some
person of suitable age and discretion then residing therein or, if consented to in writing by the
person to be served, delivering a copy by eectronic or other means.

(B) Service by mall is complete upon mailing. If the paper served is notice of a hearing and if
the hearing is scheduled 5 days or less from the date of service, service shdl be by deivery or
other method of actua notice Service by eectronic means is complete on transmission if
tranamisson is completed during norma busness hours a the place recelving the service
otherwise, serviceis complete on the next business day.

(2) Unless otherwise directed by the court:

(A) an order signed by the court and required by its terms to be served or a judgment signed
by the court shdl be served by the party preparing it;

(B) every other pleading or paper required by this rule to be served shal be served by the
party preparing it; and

(C) an order or judgment prepared by the court shal be served by the court.

(¢) Service Numerous defendants. In any action in which there is an unusudly large number
of defendants, the court, upon motion or of its own initiaive, may order that service of the
pleadings of the defendants and replies thereto need not be made as between the defendants and
that any cross-clam, counterclam, or matter condituting an avoidance or affirmative defense
contained therein shdl be deemed to be denied or avoided by al other parties and that the filing
of any such pleading and service thereof upon the plaintiff condtitutes due notice of it to the
parties. A copy of every such order shal be served upon the parties in such manner and form as
the court directs.
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(d Fling.
requests-and-responses—aH—All_papers after the complaint required to be served upon a party shdl
be filed with the court ether before or within a reasonable time after service. The papers shdl be

accompanied by a certificate of service showing the date and manner of service completed by the
person effecting service. Rule 26(i) governsfiling papersrelated to discovery.

(e Fling with the court defined. The filing of pleadings and other papers with the court as
required by these rules shdl be made by filing them with the derk of the court, except that the
judge may accept the papers, note thereon the filing date and forthwith tranamit them to the
office of the clerk.

Rule6. Time

(& Computation. In computing any period of time prescribed or dlowed by these rules, by
the local rules of any didrict court, by order of court, or by any gpplicable Satute, the day of the
act, event, or default from which the desgnated period of time begins to run shdl not be
included. The last day of the period so computed shdl be included, unless it is a Saturday, a
Sunday, or a legd holiday, in which event the period runs until the end of the next day which is
not a Saurday, a Sunday, or a legd holiday. When the period of time prescribed or dlowed,
without reference to any additiond time provided under subsection (€), is less than 11 days,
intermediate Saturdays, Sundays and legd holidays shal be excluded in the computation.

(b) Enlargement. When by these rules or by a notice given thereunder or by order of the court
an act is required or adlowed to be done a or within a specified time, the court for cause shown
may a any time in its discretion (1) with or without motion or notice order the period enlarged if
request therefor is made before the expiration of the period origindly prescribed or as extended
by a previous order or (2) upon motion made after the expiration of the specified period permit
the act to be done where the fallure to act was the result of excusable neglect; but it may not
extend the time for taking any action under Rules 50(b), 52(b), 59(b), (d) and (e), and 60(b),
except to the extent and under the conditions stated in them.

(c) Unaffected by expiration of term. The period of time provided for the doing of any act or
the taking of any proceeding is not affected or limited by the continued existence or expiration of

a term of court. The continued exisence or expiration of a term of court in no way affects the
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power of a court to do any act or take any proceeding in any civil action which has been pending
before it.

(d) For motions - Affidavits. A written motion, other than one which may be heard ex parte,
and notice of the hearing thereof shal be served not later than 5 days before the time specified
for the hearing, unless a different period is fixed by these rules—by-CGJIA-4-501, or by order of the
court. Such an order may for cause shown be made on ex parte application. When a motion is
supported by affidavit, the affidavit shal be served with the motion; and, except as otherwise
provided in Rule 59(c), opposing affidavits may be served not later than 1 day before the
hearing, unless the court permits them to be served at some other time.

(e) Additiond time after service by mal. Whenever a party has the right or is required to do
some act or take some proceedings within a prescribed period after the service of a notice or
other paper upon him and the notice or paper is served upon him by mail, 3 days shdl be added
to the end of the prescribed period as caculated under subsection (a). Saturdays, Sundays and
legd holidays shdl be included in the computation of any 3-day period under this subsection,
except that if the last day of the 3-day period is a Saturday, a Sunday, or a legd holiday, the
period shal run until the end of the next day which is not a Saturday, Sunday, or alegd holiday.

Rule 7. Pleadings allowed; form of motions.

(@ Pleadings. There shdl be a complant and an answer; a reply to a counterclam
denominated—as—sdely an answer to a cross-clam, if the answer contains a cross-dam; a
third-party complaint, if a person who was not an origind party is summoned under the
provisons of Rule 14; and a third-party answer, if a third-party complaint is served. No other
pleading shal be alowed, except that the court may order a reply to an answer or a third-party
answe.

(b) Motions, orders and other papers.

(1) Motions. An gpplication to the court for an order shdl be by motion which, unless made

during a hearing or trid, shdl be made—ir—writing—shall—saie—with—particdlarity—the—grodnds
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(2) Orders. An order includes every direction of the court including a minute order made and
entered in writing and not included in a judgment. An order for the payment of money may be
enforced by—execdtion—in the same manner as if it were a judgment. Except as otherwise
specificalhy—provided by these rules, any order made without notice to the adverse paty may be
vacated or modified with or without notice by the judge who made it—er—nay—be-vacated-or

(3) Hearings on motions or orders to show cause. When-on-the-day-fixed-for-the-hearing-of-a
metion—or—an—order—to-show—cause—If _the judge before whom sueh-a motion or order to show
cause is to be heard is unable to hear the parties, the matter shall stand continued until the further
order of the court, or it may be transferred by the court erjudge-to some other judge ef-the-court
for such hearing._Orders to show cause may be continued upon a showing of good cause with the
approva of the court. Other hearings may be continued by dtipulation of the parties filed at least

15 days before the hearing or with the approvd of the court upon a showing of good cause. The

court may continue a hearing upon such terms as may be just, induding payment of coss caused

by the continuance.

provided-for by these rules 132
(c) Demurrers, pleas, etc., abolished. Demurrers, pleas, and exceptions for insufficiency of a

pleading shall not be used.
Rule 9. Pleading special matters.

(@ (1) Capacity. It is not necessary to aver the capacity of a party to sue or be sued or the
authority of a paty to sue or be sued in a representative capacity or the legd existence of an

organized association of persons that is made a party. When a party desires to raise an issue as to
the legd exigence of any party or the capacity of any party to sue or be sued or the authority of a
party to sue or be sued in a representative capacity, he shal do so by specific negative averment,
which shdl indude such supporting particulars as are peculiarly within the pleader's knowledge,

132 Adequately governed by URCP 10.
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and on such issue the party relying on such capacity, authority, or legd exisence, shdl establish
the same on the tridl.

(2) Dedgnation of unknown defendant. When a party does not know the name of an adverse
paty, he may dae tha fact in the pleadings, and thereupon such adverse paty may be
desgnated in any pleading or proceeding by any name provided, that when the true name of
such adverse party is ascertained, the pleading or proceeding must be amended accordingly.

(3) Actions to quiet title; description of interest of unknown parties. In an action to quiet title
wherein any of the paties are desgnated in the cgption as "unknown," the pleadings may
describe such unknown persons as "dl other persons unknown, claming any right, title, estate or
interest in, or lien upon the red property described in the pleading adverse to the complainant's
ownership, or clouding histitle thereto.”

(b) Fraud, misteke, condition of the mind. In dl averments of fraud or misteke, the
circumgances condiituting fraud or mistake shdl be dated with particularity. Madlice, intent,
knowledge, and other condition of mind of a person may be averred generdly.

(¢) Conditions precedent. In pleading the performance or occurrence of conditions precedent,
it is aufficient to aver generdly that dl conditions precedent have been peformed or have
occurred. A denid of peformance or occurrence shal be made specificdly and with
particularity, and when so made the party pleading the performance or occurrence shdl on the
tria establish the facts showing such performance or occurrence.

(d) Officid document or act. In pleading an officid document or act it is sufficient to aver
that the document was issued or the act done in compliance with law.

(e) Judgment. In pleading a judgment or decison of a domestic or foreign court, judicid or
quas-judicid tribund, or of a board or officer, it is sufficient to aver the judgment or decison
without seiting forth maiter showing jurisdiction to render it. A denid of jurisdiction shdl be
made soecificdly and with particularity and when so made the paty pleading the judgment or
decison shdl establish on thetrid al controverted jurisdictiond facts.

() Time and place. For the purpose of testing the sufficiency of a pleading, averments of

time and place are materid and shall be consdered like al other averments of materid maiter.
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(9) Specid damage. When items of specid damaege are clamed, they shdl be spedificdly
stated.

(h) Statute of limitations. In pleading the Statute of limitations it is not necessary to date the
facts showing the defense but it may be aleged generdly that the cause of action is barred by the
provisons of the daute rdied on, referring to or describing such datute specificaly and
definitely by section number, subsection desgnation, if any, or otherwise desgnatiing the
provison rdied upon sufficiently dearly to identify it. If such dlegation is controverted, the
party pleading the statute must establish, on the trid, the facts showing tha the cause of action is
SO0 barred.

(i) Private datutes, ordinances. In pleading a private statute of this state, or an ordinance of
any political subdivison thereof, or a right derived from such datute or ordinance, it is sufficient
to refer to such dtatute or ordinance by its title and the day of its passage or by its section number
or other desgnation in any officid publication of the Satutes or ordinances. The court shdl
thereupon take judicid notice thereof.

(j) Libe and dander.

(1) Pleading defamatory meatter. It is not necessary in an action for libel or dander to set forth
any intringc facts showing the gpplication to the plantiff of the defamatory maiter out of which
the action arose, but it is sufficient to date generdly that the same was published or spoken
concerning the plantiff. If such dlegaion is controverted, the party dleging such defamatory
matter must establish, on thetrid, that it was so published or spoken.

(2) Pleading defense. In his answer to an action for libel or dander, the defendant may allege
both the truth of the matter charged as defamatory and any mitigating circumstances to reduce
the amount of damages, and, whether he proves the judtification or not, he may give in evidence
the mitigating circumstances.

(k) If a complaint seeks judgment on a written obligation to pay money and a judgment has
previoudy been rendered upon the same written obligation, plantiff shall describe the judgment

in detail in the complaint or attach a copy of the judgment to the complaint.*33

Rule 42. Consolidation; separatetrials.

133 From CJA 4-504(8).
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(& Consolidation. When actions involving a common question of law or fact are pending
before the court, it may order a joint hearing or trid of any or dl the matters in issue in the
actions, it may order dl the actions consolidated; and it may make such orders concerning
proceedings therein as may tend to avoid unnecessary costs or delay.

(1) A motion to consolidate cases shall be leard by the judge assigned to the first case filed.

Notice of a motion to consolidate cases shdl be given to dl partties in each case. The order

denying or granting the motion shall be filed in each case.
(2) If a motion to consolidate is granted, the case number of the firs case filed shdl be used
for al subsequent papers filed. If a motion to consolidate is granted, the case shall be heard by

the judge assgned to the first case filed, except that for good cause the presiding judge may

assign the case to another judge.>*

(b) Separate trids. The court in furtherance of convenience or to avoid prgudice may order a
separae trid of any clam, cross-cdam, counterclam, or third-party clam, or of any separate
issue or of any number of clams, cross-daims, counterclams, third-party clams, or issues.

Rule51. Ingtructionsto jury; objections.

(@ Preiminary indructions. After the jury is sworn and before opening satements, the court
may indruct the jury concerning the jurors duties and conduct, the order of proceedings, the
elements and burden of proof for the cause of action, and the definition of terms. The court may
ingruct the jury concerning any maiter stipulated to by the parties and agreed to by the court and
any matter the court in its discretion believes will assg the jurors in comprehending the case.
Prdiminary indructions shdl be in writing and a copy provided to each juror. At the find
pretrid conference or a such other time as the court directs, a party may file a written request
that the court ingruct the jury on the law as set forth in the request. The court shdl inform the
paties of its action upon a requested ingruction prior to ingructing the jury, and it shdl furnish
the parties with acopy of its proposed ingtructions, unless the parties waive this requirement.

(b) Interim written ingtructions. During the course of the trid, the court may indruct the jury

on the law if the indruction will asss the jurors in comprehending the case. Prior to giving the

3% From CJA 4-107.
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written ingruction, the court shdl advise the parties of its intent to do so and of the content of the

indruction. A party may request an interim written ingtruction.

as—set—forth—h—said—reguests—Parties shdl file requested jury indructions & the time and in the
format directed by the court. If a party relies on controlling or persuasive precedent to support or

object to a requested ingruction, the paty shdl file a copy of the precedent. The court shal
inform counsd of its proposed action upon the requests prior to instructing the jury; and it shdl
furnish counsd with a copy of its proposed indructions, unless the paties wave this

requirement. Fina indructions shal be in writing and & least one copy provided to the jury. The
court shdl provide a copy to any juor who requests one and may, in its discretion, provide a
copy to dl jurors.

(d) Objections to ingructions. Objections to written indructions shdl be made before the
ingructions are given to the jury. Objections to ord indructions may be made after they are
given to the jury, but before the jury retires to consder its verdict. The court shdl provide an
opportunity to make objections outsde the hearing of the jury. Unless a paty objects to an
indruction or the falure to give an indruction, the instruction may not be assgned as error
except to avoid a manifest injudice. In objecting to the giving of an indruction, a paty shal
identify the matter to which the objection is made and the grounds for the objection.

(e) Arguments. Arguments for the respective parties shdl be made after the court has given
the jury its find ingructions. The court shdl not comment on the evidence in the case, and if the
court states any of the evidence, it must indruct the jurors that they are the exclusive judges of
al questions of fact.
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Durham M E M O R A N D U M State Court Administrator
Utah Supreme Court Myron K. March
Chair, Utah Judicial Council Deputy Court Administrator

To:  Civil Procedures Committee
From: TimShea &
Date: October 15, 2002

Re: Statement of the nature of the case as part of proposed discovery plan

Judge Timothy Hanson of the Third Didrict Court has observed that it is difficult to know
whether a proposed discovery plan is reasonable because there is little information about the case
contained in the proposed plan. Without pulling and reviewing the case file, which is time
consuming, the judge can't evaluste whether the plan is reasonable under the circumstances.
Judge Hanson proposes an amendment to Rule 26 to require a brief statement of the case as one
of the dementsin the discovery plan submitted to the court.

Dueto it'slength, I’ ve excerpted only the relevant portion of Rule 26.

(f) Discovery and scheduling conference.

(2) The plan shdl indude:

(A) a brief datement of the clams and defenses sufficient to permit the court to determine
the reasonableness of the plan;

A)(B) what changes should be made in the timing, form, or requirement for disclosures
under subdivison (a), including a statement as to when disclosures under subdivison (a)(1) were
made or will be made;

(B)(C) the subjects on which discovery may be needed, when discovery should be |
completed, whether discovery should be conducted in phases and whether discovery should be
limited to particular issues,

(C)(D) wha changes should be made in the limitations on discovery imposed under these |
rules, and what other limitations should be imposed; and

{B)(E) any other orders that should be entered by the court. |

The mission of the Utah judiciary is to provide the people an open, fair,
efficient, and independent system for the advancement of justice under the law.

450 South State Street / P.O. Box 140241/ Salt Lake City, Utah 84114-0241 / 801-578-3808 / Fax: 801-578-3843 / email: timmys@email.utcourts.gov
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Chief Justice Christine M. Daniel J. Becker
Durham M E M O R A N D U M State Court Administrator
Utah Supreme Court Myron K. March
Chair, Utah Judicial Council Deputy Court Administrator

To: Civil Rules Committee
From: Tim Shea bt
Date: October 15, 2002

Re: Soldiers & Salors Rdief Act; Affidavit for default judgment

For many years the Soldiers & Salors Rdief Act (excerpted below) has required of an
goplication for a default judgment that plantiff file an afidavit showing the defendant is not in
military service. The clerks of court advise me that such an affidavit is sddom pat of the
application, probably because people are unaware of the Federal statute. Neither the FRCP nor
the URCP contains this requirement. The issue for the Committee is whether URCP 55 should
contain or refer to the affidavit and other procedura requirements found in the Federd Statute.

TITLE50. WAR AND NATIONAL DEFENSE

SOLDIERS AND SAILORS CIVIL RELIEF ACT OF 1940

§ 520. Default judgments;, affidavits, bonds; attorneys for personsin service

(1) In any action or proceeding commenced in any court, if there shal be a default of any
gopearance by the defendant, the plaintiff, before entering judgment shdl file in the court an
affidavit setting forth facts showing that the defendant is not in military sarvice If unable to file
such ffidavit plaintiff shdl in lieu thereof file an dffidavit setting forth dther that the defendant
is in the military service or that plaintiff is not able to determine whether or not defendant is in
such savice If an dfidavit is not filed showing that the defendant is not in the military service,
no judgment shal be entered without first securing an order of court directing such entry, and no
such order shdl be made if the defendant is in such service until after the court shdl have
appointed an attorney to represent defendant and protect his interest, and the court shdl on
goplication make such agppointment. Unless it appears that the defendant is not in such service
the court may require, as a condition before judgment is entered, that the plaintiff file a bond
aoproved by the court conditioned to indemnify the defendant, if in military service, agangt any
loss or damage that he may suffer by reason of any judgment should the judgment be thereafter
set aside in whole or in part. And the court may make such other and further order or enter such
judgment as in its opinion may be necessary to protect the rights of the defendant under this Act.
Whenever, under the laws agpplicable with respect to any court, facts may be evidenced,
established, or proved by an unsworn datement, declaration, verification, or cetificae, in
writing, subscribed and certified or declared to be true under pendty of perjury, the filing of such
an unsworn Statement, declaration, verification, or cetificate shdl satisfy the requirement of this
subdivision thet facts be established by affidavit.

The mission of the Utah judiciary is to provide the people an open, fair,
efficient, and independent system for the advancement of justice under the law.

450 South State Street / P.O. Box 140241/ Salt Lake City, Utah 84114-0241 / 801-578-3808 / Fax: 801-578-3843 / email: timmys@email.utcourts.gov



(2) Any person who shal make or use an affidavit required under this section, or a statement,
declaration, verification, or certificate certified or declared to be true under pendty of perjury
permitted under subdivison (1), knowing it to be fase, shdl be guilty of a misdemeanor and
shall be punishable by imprisonment not to exceed one year or by fine not to exceed $ 1,000, or
both.

(3) In any action or proceeding in which a person in military service is a party if such party
does not persondly appear therein or is not represented by an authorized attorney, the court may
appoint an attorney to represent him; and in such case a like bond may be required and an order
made D protect the rights of such person. But no attorney gppointed under this Act to protect a
person in military service shdl have power to wave any right of the person for whom he is
appointed or bind him by his acts.

(4) If any judgment shal be rendered in any action or proceeding governed by this section
agang any person in military service during the period of such service or within thirty days
thereafter, and it appears that such person was prgudiced by reason of his military service in
meking his defense thereto, such judgment may, upon gpplication, made by such person or his
legd representative, not later than ninety days after the termination of such service, be opened by
the court rendering the same and such defendant or his legd representative let in to defend,
provided it is made to appear that the defendant has a meritorious or legd defense to the action
or some pat thereof. Vacating, setting aside, or reversng any judgment because of any of the
provisons of this Act shadl not impar any right or title acquired by any bona fide purchaser for
vaue under such judgmen.
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